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PKEFACE 

TO   THE    SECOND   EDITION. 


The  author's  first  duty  is  to  acknowledge  his 
indebtedness  to  his  old  friend  and  former  pupil, 
Mr.  Leonard  Bristowe.  Without  his  assistance  this 
edition  could  not  have  been  produced  for  many  years 
to  come ;  and  would  probably  never  have  been  pro- 
duced in  its  present  shape. 

Since  the  pul)lication  of  the  tirst  edition  both  the 
Courts  and  the  Legislature  have  been  busy  with  ques- 
tions relating  to  mines. 

The  very  foundation  of  the  subject — the  proper 
meanings  of  the  words  "mine,"  "quarry,"  and 
"mineral" — has  not  l)een  left  untouched;  and,  as 
to  the  word  "mineral,"  the  result  is  unsettHng  rather 
than  settling.  According  to  the  well-known  definition 
of  Mellish,  L.J.,  in  ]l<'.vt  v.  (liU,  a  reservation  of 
"minerals"  includes,  7>r/m^/  facie,  "every  substance 
which  can  l)e  got  from  underneath  the  surface  of  the 
earth  for  the  imrpose  of  ))rolit."  In  (ildstjoir  v.  l-)inc, 
Ji'isni  v.  Xratlt  Poor  Loir  riiioii,  and  Ml<l.  Jtail.  Co. 
v.  Jiohliisoii  tliis  delhiition  was  considered.  It  was 
accepted  with  ex))]anations  ])y  Lord  Herschell  in  the 
House  of  Lords  in  the  lirst  and  third  of  these  cases, 
and  l)y  the  Court  of  Appeal  in  Uic  second  ;  the  general 
result  apparently  being  that  such  a  reservation  includes, 
l>riinn  facir,  every  substance  which,  for  the  time  being, 
has  "  a  use  and  value  of  its  own,  iii(le)iciident  of  and 
separabh;    from    the    rest    of    the    soil."       In    (ihis<ioir 
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V.  Farie,  however,  Lords  Halsl)nry  and  Macnaghten 
objected  to  the  definition  of  Mellish,  L.J. ;  on  the 
ground,  that  it  introduced  the  element  of  profit,  and 
left  it  possible  to  say  that  "  a  mineral  one  year  is 
not  a  mineral  the  next;"  and  the  substitution  of 
the  element  of  use  and  value  for  the  time  being 
emphasizes  this  difhculty. 

Glasf/ow  V.  Farie  and  JFid.  Bail.  Co.  v.  Itohiusnn 
have  ascertained  the  meaning  of  the  words  "mines 
of  minerals  "  in  the  Scotch  Waterworks  and  English 
Railways  Clauses  Acts,  but  have  left  the  law  on  the 
subject  on  a  curious  and  unsatisfactory  footing. 
According  to  the  latter  case,  freestone  and  limestone, 
ordinarily  got  by  surface  operations,  are  in  England 
"mines  of  minerals;"  and  an  English  railway  or 
waterworks  company  cannot  restrain  their  working. 
According  to  the  former,  common  clay,  sand,  and 
gravel  (however  thick)  which  form  the  upper  soil,  are 
not  in  Scotland  "mines  of  minerals;"  and  a  Scotch 
railway  or  waterworks  company  can  restrain  their 
working.  In  Ghisgow  v.  Farie  Lord  Halsbury  rested 
his  decision  on  the  express  ground  that  the  case  was 
a  Scotch  one ;  and,  reading  between  the  lines  in 
Jersey  v.  Keatli  Poor  Law  Uuion  and  other  cases, 
the  existence  of  a  desire  to  isolate  (Tiasgrjw  v.  Farie, 
and  to  refer  it  to  its  own  peculiar  circumstances, 
may  be  suspected.  The  language  of  the  English 
and  Scotch  Waterworks  Acts  is,  however,  in  sub- 
stance identical ;  and  (jlasgoir  v.  Farie  was  decided 
upon  the  language  of  the  Scotch  Act.  It  is  sub- 
mitted, therefore,  that  Glasgow  v.  Farie  must  be 
accepted  as  a  general  decision,  which  is  binding 
in  England  as  well  as  in  Scotland.  The  result  is  to 
place  clay,  sand,  and  gravel  in  a  category  of  their 
own,  without  any  apparent  reason  ;  and  it  is  hoped 
that  an  amending  Act  may  l)e  passed  to  remedy  this 
anomaly. 
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The  Acts  of  AYilliani  and  Marv  as  to  mines  royal 
have  been  interpreted,  and  the  ancient  prerogative  of 
the  Crown  recognised,  in  A.-(i.  v.  Monjun. 

The  Trustee  Act,  1893,  and  the  amending  Act  of  1894 
have  replaced  the  provisions  of  the  Confirmation  of 
Sales  Act  empowering  trustees  and  mortgagees  to  sell 
mines  separately  from  the  rest  of  the  land. 

The  Copyhold  Act,  1894,  has  replaced  similar  pro- 
visions in  the  earlier  Enfranchisement  Acts. 

The  Settled  Land  Act,  1890,  has  enlarged  the  powers 
of  limited  owners  as  to  the  reservation  of  rents. 

lie  lionndirond  CoUicrij  Co.  has  decided,  that  a  power 
to  distrain  upon  adjoining  property  does  not  make  the 
lease  a  bill  of  sale. 

The  law  as  to  mining  licences  has  been  considered 
in  Suthi'vJand  v.  Haifhcotc. 

The  most  difficult,  but  incomparably  the  most 
interesting,  l)ranch  of  the  La^v  of  JNIines  is  that 
dealing  with  Support ;  and  this  has  been  the  subject 
of  numerous  decisions,  and  of  one  important  Act  of 
Parliament.  The  chapter  on  Support  in  this  edition 
has  in  consequence  been  entirely  re-cast,  and  in  great 
part  re- written. 

DarJnj  Main  Coll.  Co.  v.  Mitchell  (in  the  House  of 
Lords)  has  settled,  that  each  fresh  subsidence  caused 
l)y  the  removal  of  support  creates,  as  it  occurs,  a  fresh 
cause  of  action  ;  and  that  the  remedy  is  not  therefore 
l)arred,  althougli  more  than  six  years  have  passed  since 
the  last  working. 

Many  of  the  recent  decisions  as  to  su])j)ort  liave 
turned  ujjoh  tlie  construction  of  instruments  liihr 
jHirtes  or  Inclosure  Acts.  The  framers  of  tliese 
instruments  and  Acts  must  usually  liavc  intended  to 
give  the  mine  owners  a  right  to  let  down  the  surface  ; 
l)ut  the  Courts  have  frecpiently  found  the  rules  of  con- 
struction l;iid  down  fifty  or  sixty  years  ago  too  strong 
to  jx'vmit  of  tlicir  giving  effect  to  such  intention. 
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Many  others  of  the  recent  decisions  as  to  support 
have  turned  upon  the  construction  of  Canal  Acts 
passed  in  the  hist  century  ;  and  of  these  Knoirirs  v. 
Liincash'ur  <l'-  Yorlsliiir  Rail.  Co.,  and  Chamhcr  Coll. 
Co.  V.  Rochdale  Canal  Co.  (both  in  the  House  of  Lords), 
which  settled  the  statutory  liability  for  working  sub- 
jacent (as  contrasted  with  adjacent)  mines,  are  the 
most  important. 

Of  the  recent  decisions  as  to  support  which  have 
turned  upon  construction,  those  under  the  Rail,  and 
Wat.  Clauses  Acts  have,  however,  the  widest  appli- 
cation. 

Re  Gerard  and  I.oud.  <['■  X.  W.  R.  Co.  has  decided, 
that  a  notice  to  treat  which  includes  some  minerals  is, 
as  regards  the  application  of  the  Acts,  on  the  same 
footing  as  a  notice  which  includes  none. 

Consett  JVatciworls  Co.  v.  Ritson  has  drawn  atten- 
tion to  the  decision  in  Pouutney  v.  Clayton.  The 
owner  of  land  demises  the  subjacent  mines ;  nothing 
in  the  lease  affecting  the  common  law  liability  to  leave 
support.  A  railway  company  compulsorily  acquire 
the  land  excepted  from  the  demise.  The  mineral 
lessee  withdraws  support.  According  to  Fountney  v. 
Clayton  the  railway  company  are  without  a  remedy. 
If  so,  the  mineral  lessee  obtains  an  advantage  for 
which  he  has  not  paid,  at  the  expense  either  of  the 
railway  company  or  their  vendor.  It  is  hoped,  that  an 
amending  Act  may  make  such  an  injustice  as  this 
impossible  in  the  future. 

Holliday  v.  WalrficJd  (in  the  House  of  Lords)  and 
Re  Gerard  and  Lond.  X-  N.  W.  R.  Co.  have  ascertained 
the  time  when  compensation  for  not  working  can  be 
claimed. 

Re  BarriiKjton  has  decided,  who  is  entitled  to 
compensation  when  mines  are  in  lease,  and  the 
reversion  is  settled  ;  and  R.  v.  L.  cC-  N.  IT.  R.  Co.  has 
decided  how  it  is  recoverable. 
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Mid.  ridiJ.  Co.  \.  Miles  has  decided  what  communica- 
tions a  mine  owner  may  make  when  mines  He  on  both 
sides  of  a  railway,  and  the  circmnstances  under  which 
he  may  claim  damages  for  severance;  and  1!.  \.  L.  <0 
X.  W.B.  Co.  has  decided  how  such  claim  maybe  enforced. 

The  effect  of  sect.  27  of  the  AYat.  C'l.  Act  has  been 
considered  in  HoUidiuj  v.  Wolcjii'ld. 

Under  the  Brine-Pumping  (Compensation  for 
Subsidence)  Act,  1891,  the  districts,  in  respect  of 
which  its  provisions  are  applied,  become  subject  to 
a  special  law  l)y  which  the  l)rine-pumpers  and  the 
land  owners  are  thenceforth  governed. 

Several  of  the  cases  above  mentioned  suggest 
further  important  questions,  which  have  yet  to  be 
determined  : — What  is  the  })osition  as  to  sui)port 
under  the  Kail.  CI.  Act  as  respects  mines  neither 
''under  the  lands  purchased,"  nor  within  "the  pre- 
scribed distanced'  Is  the  remedy  for  withdrawing 
support  against  the  owner  at  the  time  of  the  subsidence, 
or  against  the  owner  who  originally  worked,  or  against 
both  ?  What  is  the  position  where  there  are  workings 
by  different  owners  ?  The  author  has  endeavoured 
to  deal  with  these  questions  ;  whether  successfully  or 
not  remains  to  be  seen. 

As  regards  tlio  measure  of  damages  for  unlawful 
user,  ]\'liitirli(tiii  v.  U'cstiiiiiistcr  lirijiiilxi,  d'-c.  Co.  is  an 
important  decision. 

As  regards  (piarrying,  there  liave  been  important 
decisions  under  the  liail.  CI.  Ad.  Mid.  h'oil.  Cn.  v. 
Hohinsoii  (in  the  House  (;f  J.onls)  lias  decided,  lliat 
the  owner  of  ironstone  or  limestone  ordinarily  worked 
from  tlic  sin-face  is  entitled  to  give  notice  of  bis 
iutcnlion  so  to  work.  And  Hiiohini  l',nrl.\  d'c  Ca.  v. 
C.  W.  Jl.  Co.  (ill  tlic  Court  of  Appeal)  lias  decided, 
that,  if  the  comi)aiiy  refuse  to  comjH'nsate  liini.  lie  is 
entitled  to  follow  uj)  tlie  notice  by  entering  upon  tlie 
surface,  and  break'ing  it  up. 
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The  Stannaries  Act,  1887,  was  the  hist  of  many 
legishitive  efforts  to  revive  the  tin  industry  in  C^ornwall 
and  Devonshire.  But  pohtical  economy  proved  too 
strong  ;  and,  mider  the  Stannaries  Com-t  (AboUtion) 
Act,  189G,  the  ancient  office  of  Yice-Warden  was 
al)ohshed,  and  his  jmisdiction  transferred  to  the 
Comity  Courts  of  CornwalL 

Pliillips  v..  Hoiiifniii  has  had  a  career  which  is 
probably  unique.  Sometimes  active,  and  sometimes 
quiescent,  it  has  lasted  as  a  litigation  for  twenty- 
six  years.  And  (not  including  one  abortive  effort 
in  the  House  of  Lords)  it  has  succeeded  in  being 
re])orted  at  live  important  stages.  Remedies  for  the 
wrongful  withdrawal  of  support,  and  the  wrongful 
user  of  land,  were  there  held  to  be  lost  by  the  death 
of  the  wrongdoer ;  while  the  remedy  for  the  wrongful 
abstraction  of  minerals  was  held  to  be  lost,  or  not 
lost,  according  as  the  remedy  w^as  sought  in  trover, 
or  trespass ;  or  was  sought  in  an  action  for  money 
had  and  received,  or  in  an  action  for  an  account. 
It  also  reminds  us  of  other  mysterious  differences 
which  still  exist,  when  minerals  are  wrongfully 
abstracted,  between  suing  in  trover,  trespass,  an 
action  for  money  had  and  received,  and  an  action 
for  an  account.  The  form  of  the  action  affects  both 
the  right  to  recover  interest  and  the  measure  of 
damages.  It  is  submitted,  that  the  Act  3  e^^  4 
Will.  IV.  c.  4'2,  is  wholly  inadequate  at  the  present 
day  ;  and  that  some  further  legislation  is  required  to 
prevent  the  al)surd  ap})lication  of  the  maxim  (ictio 
prrsoinills.  It  is  also  submitted,  that  at  the  present  day 
neither  the  right  to  recover  interest  nor  the  measure 
of  damages  should  be  allowed  to  depend  upon  the 
shape  in  which  the  remedy  is  capable  of  being,  or 
is,  ])ursued. 

As  regards  the  law  of  limitations  in  cases  of  mineral 
trespass,    Y.-C.    Malins   decided    several    years    since 
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{EccL  L'umms.  v,  X.  E.  B.  Co.),  that,  if  the  injured 
party  can  show  that  he  could  not  have  discovered  the 
wrongful  act  earlier  than  a  particular  period,  and  that 
he  did  not  neglect  to  use  reasonable  diligence,  the 
statute  will  only  begin  to  run  from  the  date  of  such 
period.  This  was  on  the  footing  that  the  acts  of  the 
wrongdoer  amounted  to  concealed  fraud.  It  is  sul)- 
mitted,  that  this  decision  cannot  be  supported.  But,  if 
so,  the  present  state  of  the  law  is  a  scandal ;  and  it  is 
believed  that  the  cases  in  which  the  injured  party  is 
thus  left  without  a  remedy  are  numerous.  It  is  hoped 
that  the  law  may  soon  be  amended  in  this  respect. 

As  the  law  at  present  stands,  a  trespasser  who  is 
liable  for  the  consequential  injury  caused  by  subsidence 
must  be  sued,  in  respect  both  of  the  subsidence  and 
the  abstraction,  within  six  years  from  the  al)straction. 
This  is  an  additional  reason  for  amending  the  law  of 
limitations  in  the  case  of  mineral  trespass. 

Mines,  like  other  property  passing  on  death,  are,  of 
course,  subject  to  the  Finance  Act,  1894. 

There  have  been  several  new  Regulation  Acts.  The 
Compensation  Bill  will  also,  no  doubt,  shortly  become 
law.  The  author  is  not  competent  to  form  an  opinion 
as  to  the  probable  results  of  this  legislation.  But  in 
the  oi)inion  of  many  competent  persons  the  coal  trade 
was  already  in  serious  danger  of  Ijeing  regulated  out  of 
existence  ;  and  it  is  estimated,  that,  if  the  Compensa- 
tion liill  Ix'comes  law,  'H.  per  ton  will  be  added  to  the 
cost  of  producing  coal. 

Of  the  new  Regulation  Acts  the;  most  im})()rtant  is 
the  Coal  Mines  Regulation  Act,  1SH7.  The  provisions 
of  this  Act  as  to  deductions  fiom  wages  lia\c  le(l  to 
several  decisions,  including  Xdlicrsnil  ( 'i>ll.  ( '<>.  v.  Ilonnic 
(in  the  House  of  Lords),  Kronini  v.  ll'lilhlidnii  ('<>ll.  < '"., 
and  Jji-iiir  V.  Ahrmini  Coll.  ('<>.  The  section  embodying 
the  "general  iiiles""  lias  also  l)een  tlie  subject  of 
several    decisions.       There    are    also    the    ('mil    Mines 
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(Check  Weigher)  Act,  1894 ;  the  Coal  Mines  Regulation 
Act,  1896 ;  and  the  Order  as  to  Explosives  under  the 
latter  Act  of  19th  Decemher,  1896,  which  has  just  heen 
replaced  by  a  new  Order.  As  to  metalliferous  mines, 
there  have  been  some  recent  decisions  under  the  Met. 
Mines  Eeg.  Act,  1872 ;  and  the  Isle  of  Man  is  now 
subject  to  the  Met.  Mines  (Isle  of  Man)  Act,  1891. 
Quarries  are  now  subject  to  the  Quarry  (Fencing)  Act, 
1887,  and  the  Quarries  Act,  1894.  As  many  of  the 
provisions  of  the  Regulation  Acts  are  penal  in 
character,  it  has  been  deemed  advisable  to  print  these 
Acts  in  cxti'nso  ;  the  decisions  under  any  particular  pro- 
vision being  inserted  in  a  note  immediately  following. 

Employers  and  workmen  are  now  subject  to  the 
Truck  Amend.  Act,  1887. 

With  the  aid  of  the  Addenda  the  cases  have  been 
brought  down  to  the  date  of  publication. 

The  author  has  to  thank  his  friend  Mr.  W.  Grant- 
Wilson,  of  the  Equity  Bar,  for  valuable  assistance  in 
preparing  the  Table  of  Cases,  and  passing  this  edition 
through  the  press. 


R.  F.  MacS. 


1,  New  Square,  Lincoln's  Inn, 
July,  1897. 
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ADDENDA  AND  CORRIGENDA. 


NOTE. — It  is  requested  that  the  following-  may  be  separated  and 
pasted  into  their  proper  places : — 

P.  2.     After  "  578"  in  n.«,  add— 

Shaftesbury  i'.  Wallace,  1897,  1  Ir.  R.  402,  403. 

P.  5,  n.8.     Add— 

The  place  where  furnace  slag  is  deposited  in  a  heap  is   not   a    "quarry" 
within  s.  1  of  the  Quarries  Act,  1894 :  Scott  v.  INIid.  Rail.  Co..  13  T.  L.  R.  398. 

P.  8.     After  "  part  2  "  in  n.  \  add — 

;  and  the  Quarry  (Fencing)  Act,  1887,  s.  4. 

P.  10.     After  "  22  Q.  B.  D.  555  "  in  n.-",  add— 
Shaftesbury  v.  Wallace,  1897,  1  Ir.  R.  381. 

P.  10,  n.  ^      Add— 

Furnace  slag  deposited  in  a  heap  is  not  a  "mineral"  within  s.  1  of   the 
Quarries  Act,  1894:  Scott  v.  Mid.  Rail.  Co.,  13  T.  L.  R.  398. 

P.  10.     In  last  line  read  "  two  "  for  "  one." 

P.  11.  In  first  line  read  "  Acts  "  for  "  Act,"  and  in  n. '  add— jjos^  p.  736; 
Quarries  Act,  1894,  s.  1,  xMst,  p.  734. 

P.  15.     After  "  559  "  in  n.  -,  add— 
Shaftesbury  v.  Wallace,  1897,  1  Ir.  R.  402. 

P.  15.     After  "  Hext  v.  Gill,  siqj.,"  in  n.\  add— 
Shaftesbury  v.  Wallace,  S2q}.,  381. 

P.  17,  n.2.     Add— 

Cf.  Shaftesbury  v.  Wallace,  1897,  1  Ir.  R.  381. 

P.  20,  n.  1.     Add- 
In  Shaftesbury  v.  Wallace,  1897,  1  Ir.  R.,  at  p. 404,  "  ore"  was  said  to  mean 
"  metalliferoi;s  minerals  obtained  by  smelting." 

P.  58.     In  line  12  read  "  stands  "  for  "  starts." 

P.  68.     After  "  361,"  in  n.^,  add— 
Shaftesbury  v.  Wallace,  1897,  1  Ir.  R.  381. 
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P.  98.  Between  lines  11  and  12,  add- 
Where  a  mortgagee  is  also  a  lessee  under  his  mortgagor  of  the  same  mines ; 
and  he  removes  pillars,  which  a  covenant  in  his  lease  obliged  him  to  leave, 
he  will  not  be  allowed  to  shelter  himself  under  his  character  of  mortgagee ; 
and,  in  taking  the  accounts  against  him,  he  will  be  liable  on  the  same  footing 
as  if  he  were  being  sued  on  the  covenant :  Taylor  v.  Mostyn,  33  Ch.  D.  226. 
As  to  his  liability  under  the  covenant  in  the  lease  see  jMst,  p.  248. 


Mortgagee  who 
is  also  lessee. 


P.  147.  n.  '■'.     Add— 

Be  Turner,  1897,  1  Ch.  542,  543. 


P.  248.     Between  lines  16  and  17,  add — 

And  where  such  mortgagees  and  lessees  granted  a  sublease  ;  and  authorised    Breach  of  such 

iiTT  11  ij     covenant — 

the  sublessees  to  remove  the  pillars,  which  they  did  ;  and  the  mortgagor  could    measure  of 

himself  have  worked  them  at  the  expiration  of  the  lease  of  ]\Iay,  1850,  if  they    ^^nsequl^tial 

had  been  left ;  it  was  held,  that  the  royalty  payable  under  the  lease  was  not    injury. 

the  measure  of  the  lessees'  liability.     They  were  held  liable  for  the  full  value 

of  the  minerals  removed.     And,  although  they  were  allowed  the  expense  of 

bringing  to  bank,  they  were  disallowed  the  expense  of  getting  and  severing : 

see,  further,  as  to  this,  post,  pp.  603—606.     And  they  were  also  held  liable  for 

all  injur}'  from  consequential  flooding.     And,  although  they  were  mortgagees 

as  well  as  lessees,  they  were  held  disentitled  to  do  in  their  former  character 

that  which  they  could  not  do  in  their  latter.    And  they  were  charged  accordingly 

in  taking  the  accounts  against  them  in  foreclosure  proceedings  :    Taylor  v. 

Mostyn,  .33  Ch.  D.  226. 


P.  345.     After  "  573  "  in  n.',  add- 
New  Moss  Coll.  Co.  V.  M.  S.  &  L.  Rail.  Co.,  1897,  1  Ch.  725. 


P.  .346n.^     Add— 

See,  also,  New  Moss  Coll.  Co.  v.  M.  S.  &  L.  Rail.  Co.,  1897,  1  Ch.  725. 


P.  .346.     Between  lines  6  and  7,  add — 

.\nd,  although  the  mines  in  question  in  Knowles  v.  Lancashire  and  York-    New  Moss  Ck)ll. 

,.  ,,  ,  •  i     ^1        :i      ■    •  i    1        Co.  V.  M.  8.  &Ij. 

shire  Railway  Co.  were  adjacent  as  well  as  subjacent,  the  decision  must  be  naji.  qq. 
taken  to  have  applied  to  the  subjacent  only.  As  regards  adjacent  mines,  it  is 
immaterial  that  their  owner  is  also  the  owner  of  the  subjacent.  The  mere 
fact  that  he  is  under  a  statutory  liability  as  to  the  latter  does  not  place  him 
under  a  statutory  liability  as  to  the  former  also.  .As  regards  adjacent  mines 
he  is  in  the  same  position  in  relation  to  the  company  as  if  another  person  were 
the  owner  of  the  subjacent :  New  Moss  Coll.  Co.  v.  M.  S.  &  L.  Kail.  Co.,  1897, 
1  Ch.  725. 


P.  .347.     After  "  Appeal,"  on  line  18,  add — 

The  view,  however,  of  the  Court  of  Appeal  at  present  stands;  and  lias  born 
acted  on  by  a  Court  of  first  instance  since  Chamber  Colliery  Co.  v.  Rochdale 
Canal  Co.  was  before  the  House  of  Lords :  see  New  Moss  Coll.  Co.  v.  M.  S.  & 
L.  Rail.  Co.,  1897, 1  Ch.  725.  The  plaintiffs  were  in  that  case  allowed  an  inquiry 
as  to  damages  for  the  delay  in  working  the  subjacent  coal:  see  p.  740. 
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P.  403.     Between  lines  5  and  6,  add — 

Since  the  above  observations  were  printed  the  question  has  been  decided  Greenwell  v. 
in  a  case  which  is  reported  in  the  Times  Laio  Beports.  It  was  there  burn  Coal  Co. 
endeavoured  to  fix  lessees  with  liability  for  workings  by  the  lessor ;  and  it 
was  held,  that  they  were  not  liable  :  Greenwell  v.  Low  Beechburn  Coal  Co., 
per  Bruce  J.,  13  T.  L.  R.  471.  Apparently,  however  (judging  from  the  report), 
the  same  question  was  differently  decided  in  a  previous  case,  which  is  not 
reported  :  Alderson  v.  Bolckow  Vaughan  &  Co.,  6th  March,  1896,  per  Collins  J. 

P.  604,  n.  K     Add— 

Peruvian  Guano  Co.  v.  Dreyfus,  1892,  A.  C.  175  n.,  per  Lord  Macnaghten. 

P.  604,  n.-.     Add— 

Peruvian  Guano  Co.  v.  Dreyfus,  sup). ;  Dreyfus  v.  Peruvian  Guano  Co.,  42 
Ch.  D.  76. 


P.  604,  n.  •■'.     Add— 

Peruvian  Guano  Co.  v.  Dreyfus,  sup. 


P.  604.     After  "  508  "  in  n.  ^  add— 

Peruvian  Guano  Co.  v.  Dreyfus,  1892,  A.  C.  175  n.  ;  Dreyfus  v.  Peruvian 
Guano  Co.,  42  Ch.  D.  77. 

P.  605,  n.  •■'.     Add— 

See  also  Peruvian  Guano  Co.  v.  Dreyfus,  1892,  A.  C.  175  n.,  176  n.  ;  Dreyfus 
V.  Peruvian  Guano  Co.,  sup. ;  and  cf.  Taylor  v.  Mostyn,  .33  Ch.  D.  226,  cited  on 
the  next  page. 

P.  606.  After  "  bank  "  on  line  14,  add- 
So  where  the  lessees  of  a  mine  removed  pillars  in  breach  of  a  covenant  to 
leave  them  ;  and  the  lessor  could  himself  have  worked  them  at  the  oxi^iration 
of  the  lease,  if  they  had  been  left ;  it  was  held,  that  the  royalty  payable  under 
the  lease  was  not  the  measure  of  the  lessees'  liability.  They  were  held  liable 
for  the  full  value  of  the  minerals  removed;  allowing  the  expense  of  bringing  to 
bank,  but  disallowing  the  expense  of  getting  and  severing:  Taylor  i'.  Mostyn, 
33  Ch.  D.  226.  Cf.  Livingstone  v.  Rawyards  Co.,  5  .\.  C.  25,  cited  on  the 
preceding  page.     See,  further,  as  to  Taylor  v.  Mostyn,  aiilc,  pp.  98,  248. 

I'.  606.     Between  lines  23  and  24,  add— 

It  is  absurd  that  the  measure  of  damages  should  to  any  extent  depend    Kiniitniilcmlcs 
upon  the  shape  in  which  the  remedy  is  capable  of  l)eing,  or  is,  pursued  ;  and    JmV.i'il.iibi  "1" 
it  is  submitted  that,  at  the  present  day,  whether  the  plaintiff  sues  in  trover,  or    all  ihhi-h. 
trespass,  or  for  money  had  and  received,  the  equitable  rules  would  lie  bold 
exclusively  applicable,  and  the  measure  of  damages  would  be  hold  to  depend 
solely  upon  whether  the  defendant  acted  bon/i  fide  or  maid  fide.     See  and 
consider  Peruvian  Guano  Co.  v.  Dreyfus,  1892,  A.  C.  175  ii.,  176  n.,  ]ier  Lord 
Macnaghten. 

P.  607.     After  "  868  "  in  n.  s  add— 
Taylor  v.  Mostyn,  33  Ch.  D.  226. 

M.M.  / 
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P.  609,  n.  1.     Add- 
But  see  s.  c.  at  p.  154,  per  Jessel  M.  R. 

P.  C28.     After  '•  528  "  in  line  3  of  note,  add— 
Glasgow  V.  Farie,  13  A.  C.  G77. 

P.  628.     After  "  12  "  in  line  32  of  note,  add— 
Glasgow  V.  Farie,  sup.,  676,  677. 

P.  6.30.     Omit  reference  to  Crayford  v.  Rutter  in  n.  ^,  and  between  lines 
22  and  23,  add— 

On  the  other  hand,  in  Crayford  v.  Rutter  (1897,  1  Q.  B.  650),  the  respon-  Crayford  i'. 
dents  occupied  land  with  engine-houses  and  other  buildings  upon  it,  for  the  " 
purposes  of  a  brick  field,  the  brick  earth  being  dug  from  a  portion  of  the  land 
and  manufactured  into  bricks  on  other  portions.  All  the  land  and  buildings 
were  used  exclusively  for  the  business  of  brickmaking.  It  was  held  (1)  that  the 
brick  field  was  rateable  as  "  land,"  and  not  as  "  property  (other  than  land)  "  ; 
and  (2)  that,  assuming  that  they  could  not  be  rated  apart  from  the  land  as 
being  capable  of  being  put  to  some  other  than  their  present  use,  the  buildings 
were  also  rateable  as  "  land,"  and  not  as  "  buildings  "or  ■'  property  (other  than 
land)." 


Pp.  700—702. 

The  Order  of  19th  December,  1896,  was  revoked  by  an  Order  of  the  4th  of 
June,  1897,  a  print  of  which  was  not  obtainable  at  the  time  of  going  to  press. 
The  list  of  permitted  explosives  remains  unaltered  under  the  new  Order. 


MINES,   QUARRIES,   AND 
MINERALS. 


CHAPTER   I. 

MEANINGS  OF  MINE,  QUAREY,  MINERALS,  SOIL,  AND 
LIKE  WORDS  AND  EXPRESSIONS. 

Sect.  1— MINE,  VEIN,  SEAM,  QUARRY,  COLLIERY.' 
(a.)  Difference  heUceen  Mine  and  Vein  or  Seam.        , 

"Mine"  is  defined  in  Johnson's  Dictionary  as  "a  place  or  Definitions  of 
cavern  in  the  earth,  which  contains  metals  or  minerals :  "  in 
Webster's  Dictionary  as  "  a  pit  or  excavation  in  the  earth 
from  which  metallic  ores  or  other  mineral  substances  are 
taken  by  digging:"  in  Worcester's  Dictionary  as  "a  subter- 
raneous work  or  excavation  for  obtaining  metals,  metallic 
ores,  or  other  mineral  substances,  a  pit,  a  cavern ;  "  and  in 
Wharton's  Law  Lexicon  as  "an  excavation  or  cavern  in  the 
earth  which  yields  metals  or  minerals." 

"Vein"  is  defined  in  Webster's  Dictionary  as  "a  seam  or  Definitions  of 

, ,      .  .  ,     vein  and 

layer  of  any  substance  more  or  less  wide  mtersectmg  a  rock  seam, 
or  stratum,  and  not  corresponding  with  the  stratification ; 
often  limited  in  the  language  of  miners  to  such  a  layer  or 
course  of  metal  or  ore;"  and  in  Richardson's  ])ictionary  as 
"  lineal  tul)e8,  which  convey  the  Idood  in  animals  ;  lineal 
streaks  in  mineral  or  vegetable  bodies."  The  Encyclopa-dia 
Britannica  thus  describes  veins :—"  These  are  fissures  or 
cracks  in  the  rocks  .  .  .  which  are  filled  .  .  .  with 
materials  of  quite  a  different  nature  from  the  rocks  in  which 
the    fissures    occur."'      "Seam"    is    defined    in   Webster's 

'  See  vol.  xvii.,  p.  C21  ;  hcc  also  vol.  xv.,  p.  177. 
M.M.  B 
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Dictionary  as  "a  thin  layer  or  stratum;^  a  narrow  vein 
between  two  thicker  ones ;  as  a  seam  of  coaL" 
Mine  and  vein  If  there  are  a  particular  number  of  veins  within  or  under  a 
tiuguished''  piece  of  land,  there  are  precisely  the  same  number  of  mines 
occupying  precisely  the  same  areas.  In  this  sense  the  primary 
meaning  of  mine  is  vein.-  Consistently,  however,  with  this, 
each  word  seems  to  have  a  distinct  meaning  of  its  own.  In 
strictness  a  mine  is  not,  it  would  seem,  "properly  so  called, 
until  it  is  opened.  It  is  at  best  but  a  vein  of  coals  before."^ 
Indeed  it  has  been  laid  down  that  a  grant  of  "lands  and 
mines,"  where  some  of  the  veins  in  question  are  open  and 
others  hidden,  will  only  pass  the  open  veins.^  On  the  other 
hand,  mines,  where  unopened  mines  are  spoken  of,  mean  in 
strictness  nothing  more  nor  less  than  veins  or  seams. ^  In 
fact,  mine  appears  in  its  primary  sense  to  imply  openness, 
and  vein  or  seam  appears  in  its  primary  sense  to  exclude  that 
notion.  In  a  secondary  sense,  however,  mine  may  be  said  to 
mean  a  closed  vein.  "  Although  a  vein  be  not  open,  but 
close,  yet  it  might  be  termed  a  mine — that  which  is  not  open 
may  be  called  a  mine."^  And,  on  the  other  hand,  veins  or 
seams  may,  in  a  secondary  sense,  be  called  mines."  A  mine, 
like  a  vein  or  seam,  may  be  properly  so  called,  although  it 
extends  through  the  properties  of  a  variety  of  owners.^  The 
word  mine  is,  however,  frequently  used  in  the  secondary 
sense  of  a  section  of  a  vein.     For  example,  that  portion  of  a 

1  Stratum  is  defined  in  Johnson's  See  also  R.  v.  Foleshill,  2  A.  &  E. 
Dictionary  as  "  a  bed  ;  a  layer ;  "  and      578.- 

in  Webster's  as  "  a  bed  of  earth  or  7  See  Hext  v.  Gill,  7  Ch.  712,  per 

rock  of  any  kind  formed  by  natural  Mellish,  L.  J.     A  devise,  before  the 

causes,   and   consisting   usually  of  a  Wills  Act,  of  "  pits  and  veins  "  in  and 

series  of  layers."  upon  certain  lands,   "together  with 

2  See  Abinger  v.  Ashton,  17  Eq.  the  rents  and  profits  of  such  pits  and 
369,  2Jer  Jessel,  M.  R. ;  Ramsay  veins,"  was  held  only  to  pass  pits  and 
V.  Blair,  1  A.  C.  705,  x^er  Lord  Sel-  veins  which  were  open  at  the  date  of 
^O'^^^'  the   will :   see   Brown   v.   Whiteway, 

3  See  Astry  v.  Ballard,  2  Mod.  193  :  8  Ha.  150.  The  same  case  contains 
see  Colchester  v.  Kewney,  L.  R.  a  query,  whether,  since  the  Wills 
2  Ex.  257.  Act,  such   a   devise  would  pass  pits 

■•  Astry  V.  Ballard,  sup.  or  veins  open  at   the   death   of  the 

*  See  Ramsay  v.  Blair,  sup.  per  testator,  but  there  seems  no  reason 
Lord    Selborne :    Glasgow    v.   Farie,       to  doubt  that  it  would. 

N  13  A.  C.  687,  iwr  Lord  Macnaghten.  »  Van    Mining   Co.    v.    Llanidloes, 

*  See  Case  of  Mines,  Plowden,  337.       1  Ex.  D.  319. 
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vein,  which  is  confined  within  the  ambit  of  a  particular 
property,  is  in  common  parlance,  and  may  with  propriety  be, 
called  a  mine.  It  is  so  considered  for  rating  purposes.^  And, 
of  course,  it  is  so  considered  for  the  purpose  of  regulating  the 
rights  and  duties  of  its  owner  in  respect  of  the  other 
portions.-  On  the  other  hand,  the  word  mine  is  frequently 
used  in  the  secondary  sense  of  an  aggregation  of  veins  or 
seams.^ 

(j3)  Difercnce  hetiveeii  Mine  and  Quarr}j. 

"Quarry,"  as'  distinguished  from  mine,  is  defined  in  Definitions  of 
Johnson's  Dictionary  as  **  a  stone  mine,  a  place  where  they 
dig  stones  :  "  in  Webster's  Dictionary  as  "  a  place,  cavern,  or 
pit  where  stones  are  cut  frOm  the  earth  for  building  or  other 
jDurposes,  a  stone  pit:"  and  in  Worcester's  Dictionary  as  "  a 
stone  bed  whence  building  materials  are  dug  or  cut,  a  stone 
pit."  And  in  the  definition  of  "mine"  in  Wharton's  Law 
Lexicon  it  is  said — "  When  stones  only  are  produced,  the 
places  from  which  they  are  dug  out  are  called  quarries."*  It 
has  also  been  judicially  stated,  that  the  word  "quarry" 
generally  means  a  place  where  the  material  is  got  out  in  a 
large  shape  like  blocks,  and  not  where  it  is  got  in  small  pieces, 
like  coal  and  ironstone.^ 

In  the  lexicographical  part  of  the  Encyclopedia  Metro-  Derivations 
politana  the  word  "  mine  "  is  said  to  be  derived  from  the  Latin 
minarc,  a  word  of  the  Lower  Ages,  signifying  (htccir,  to  lead, 
and  to  mean  "  to  draw  or  lead,  sc,  a  May  or  passage  under- 
ground, a  subterraneous  duct,  course,  or  passage,  whether  in 
search  of  metals  or  to  destroy  fortifications."  And  in  the 
same  work  the  word  "quarry  "  is  said  to  be  derived  from  the 
French  ([iian-icrc  ,-  and  it  is  added,  "  in  the  Latin  of  the  Lower 
Ages  qiuidratariKs  was  a  stone  cutter,  qid  maviiiora  quadrat ; 
and  hence  quarricre,  the  place  where  he  quadrates  or  cuts  the 

'  76.  Cf.  11.  V.  Folcshill,  2  A.  &  K.  underground    works:    sec    Bowes    tv 

598.  Ravensworth,  19  C.  B.  51G. 

'  See  Ivimey  r.  Stocker,  1  Ch.  407,  *  For  the   dofinitionH  of   "mine" 

408.  in  these  works,  sec  ante,  p.  1. 

*  See    Spencer  t".   Scurr,  31    Beav.  *  Jones  r.   Cwinortljcn    Slate  Co., 

334.  .  Of   course   "  mine  "   is   hardly  5  Ex.  D.  95,  per  Bramwell,  L.  J. 
ever  used  in   the  secondary  sen.se  of 


quarry. 
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Mine  and 
quarry  distin- 
guished 


"  Mine  "  pri- 
marily means 
underground 
excavation. 


stones  in  squares."  "  Quarry  "  is  then  defined  to  be  "  the  place 
Nvhere  the  stone  is  cut  in  squares ;  generally  a  stone  pit."^ 

The  true  distinction  between  a  mine  and  a  quarry,  so  far  at 
least  as  a  lawyer  is  concerned,  seems,  speaking  generally,  to 
be  best  indicated  in  the  Encyclopaedia  Metropolitana.  It  is 
the  mode  of  working  the  article  obtained,  and  not  its  chemical 
or  geological  features,  which  generally  determines  its  legal 
character.  If  the  article  is  obtained  by  underground  workings, 
the  place  from  which  it  is  obtained  is,  generally  speaking,  a 
mine :  if  it  is  obtained  by  workings  upon  or  above  the  ground, 
the  place  is,  generally  speaking,  a  quarry.  "The  question 
is,  whether  you  are  working  so  as  to  remove  the  surface, 
including,  perhaps,  portions  of  the  lateral  surfaces,  so  as  not 
to  leave  a  roof.  Mining  is  when  you  begin  only  on  the  sur- 
face, and  by  sinking  shafts,  or  driving  lateral  drifts,  you  are 
working  so  that  you  make  a  pit  or  tunnel,  leaving  a  roof  over- 
head."- "  A  mine,  properly  speaking,  is  that  mode  of  working 
for  minerals  by  diving  under  the  earth,  and  then  working 
horizontally,  or  laterally;  whereas  a  quarry  is  where  the 
working  is  siih  dio."  ^  "A  quarry  is  a  work  from  which  stone 
or  other  material  is  obtained  by  excavation  from  the  surface 
only.  Directly  you  cease  to  excavate  from  the  surface,  and 
carry  on  a  subterranean  work,  it  ceases  to  be  a  quarry."  ^ 
This  distinction  was  recognised  by  the  House  of  Lords  in 
Glasgow  v.  Faric.^ 

Indeed,  according  to  the  statement  in  the  Encyclopaedia 
Metropolitana,  the  primary  meaning  of  "mine"  was  an 
underground  excavation.  And  it  was  by  successive  tran- 
sitions in  its  meaning  that  the  word  came  first  to  include 


'  In  Jacob's  Law  Dictionary  tlie 
word  "mines"  is  most  inaccurately 
defined  as  "quarries  or  places  where- 
out  anything  is  digged:"  see  Bell 
V.  Wilson,  2  Dr.  &  Sm.  400. 

-  See  Darvill  v.  Roper,  3  Drew. 
299,  per  Kindersley,  V.-C. 

3  See  Bell  v.  Wilson,  2  Dr.  &  Sm. 
399,  per;Kindersley,  V.-C,  1  Ch.  308, 
per  Turner,  L.  J. ;  Errington  v. 
Met.  R.  Co.,  19  Ch.  D.  511, per  3 essel, 
M.  R. ;  Mid.  R.  Co.  v.  Haunchwood, 
&c.,   Co.,   20    Ch.    D.   555,  560,  per 


Kay,  J. ;  Glasgow  v.  Farie,  13  A.  C. 
687,  688 ;  Mid.  R.  Co.  v.  Robinson, 
15  A.  C.  35,  per  Lord  Macnaghten. 

•»  See  Cleveland  v.  Meyrick,  16  W.  R. 
105,2JcrMalins,  V.-C.  :  see  also  Brown 
V.  Chadwick,  7  Ir.  C.  L.  Rep.  108; 
Listoweli'.  Gibbings,9  i6.  233  ;  Tucker 
V.  Linger,  21  Ch.  D.  36 ;  Jersey  v. 
Neath  Poor  Law  Union,  22  Q.  B.  D. 
558. 

*  13  A.  C.  677,  i^cr  Lord  Watson; 
ib.  688,  684,  pier  Lord  Herschell. 
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the  place  from  which  minerals  are  obtained  by  such  an 
excavation  as  well  as  the  excavation  itself ;  and  secondly, 
to  mean  that  place  alone,  without  regard  to  the  excavation. 
"  The  primary  meaning  of  the  word  *  mine,'  standing  alone, 
is  an  underground  excavation  made  for  the  purpose  of  getting 
minerals.  In  leases  and  similar  documents  it  is  commonly 
used  in  a  slightly  different  sense.  There  the  word  includes 
the  stratum  of  the  minerals  as  well  as  the  excavation  made 
to  win  it."  ^ 

A  brickfield,-  or  a  gravel  or  ordinary  clay  pit,^  is,  therefore,  lUustrations. 
in  the  nature  of  a  quarry  rather  than  a  mine.  On  the  other 
hand,  a  place  from  which  limestone  ■*  or  freestone,"  obtained 
by  underground  workings,  was  gotten,  has  been  held  to 
be  a  mine  within  the  meaning  of  the  Act,  43  Eliz.,  c.  2. 
So  it  has  been  held,  that  a  pit  from  which  clay  was  extracted 
by  underground  workings  constituted  a  clay  mine  within 
the  meaning  of  the  same  Act.^  And  shares  in  a  slate  com- 
pany, whose  operations  had  been  principally  carried  on 
underground,  and  not  by  open-air  workings,  have  been  held 
to  be  "  shares  in  mines  ;"  so  as  to  pass  under  those  words 
in  a  bequest  in  a  codicil."  And  a  slate  quarry,  worked  by 
means  of  underground  workings  by  levels,  has  been  held 
to  be  a  mine  within  the  meaning  of  the  Met.  Mines  Eeg.  Act, 
1872.^ 

Although    the  word   "  mine "  generally    points   to   under-  Secondary 
ground,  and  the  word  "  quarry  "  to  surface,  workings,  these  are  and^qu^anT."*^ 
not  their  only  or  necessary  meanings.     "The  word  'mines' 

'  See  Mid.  R.  Co.  v.  Haunchwood,  "  Edmonds  v.  Eastwood,  2  H.  &  N. 

&c.,  Co.,  20  Ch.  D.  555,  j^er  Kay,  J.  825. 

See  also  Glasgow  r.   Faric,  13  A.  C.  ■*  Errington  v.  Mot.  li.  Co.,  19  Ch. 

670,  per  Lord  Halsbury,  G83,  G84,  per  D.  571 ;  Tucker  v.  Linger,  21  ib.  3G. 

Lord  Herschell,  087,  per  Lord  Mac-  *  R.  v.  Sedglcy,  2  B.  &  Ad.  65. 

naghten  ;    Mid.  R.  Co.  v.  Robinson,  *  li.  v.  Dunsford,  2  A.  &  E.  508. 

15    A.    C.    81,    per    Lord    Herschell.  «  R.  v.  Brcttel,  3  B.  &  Ad.  424.    Cf. 

However  in  Mid.  R,  Co.  u.  Robinson,  R.  v.   Alberbur>',  1  P2ast,  534;  R.  v. 

15  A.  C.  at  p.  30,  Lord  Herschell  said  Woodland,  2  f:ast,  104  ;  R.  v.  Brown, 

"  Applying  oneself  to  the  consideration  8   P^ast,    528;   Glasgow   v.    Farie,  13 

of  the  word  "  mines,"  apart  from  the  A.  C.  070,  077. 

document  or  context  in   which  it  is  '  Cleveland  7-.  Mcyrick,  10  W.   R. 

found,  I  cannot  think  that  its  natural  104 

meaning  imports  such  beds  or  strata  "  Sim   v.    Evans,    23    W.     H.    730 

of  minerals  only  as  arc  ordinarily  got  (cited  in  Jones  r.  Cwmorthcn  Slate 

by  underground  workings."  Co.,  4  Ex.  D.  97). 
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Effect  of  con- 
text on  mean- 
ing of  mine. 


is  ...  in  a  s6condary  sense  very  frequently  applied  to  a  place 
where  minerals  commonly  worked  underground  are  being 
wrought,  though  in  the  particular  case  the  working  is  from 
the  surface.  For  example,  where  iron  is  got  by  surface 
workings,  they  are  spoken  of  as  iron  mines,  and  so,  too, 
with  coal  which  crops  out  at  the  surface.  No  one,  I  think, 
ever  heard  of  a  coal  or  iron  quarry.  On  the  other  hand, 
the  term  '  slate  quarry '  is  undoubtedly  sometimes  made  use 
of,  though  the  workings  are  underground."^  The  word 
"mines"  may  even  be  used  without  impropriety  to  denote 
some  quarries.  Thus  an  open  excavation  of  auriferous  quartz 
would  be  generally  called  a  gold  mine.-  Indeed,  it  has  been 
laid  down  that  "  the  word  has  been  used  in  ordinaiy  language 
to  signify  either  the  mineral  substances  which  are  excavated 
or  mined ;  or  the  excavations,  whether  subterranean  or  not,, 
from  which  metallic  ores  and  fossil  substances  are  dug  out."^ 
The  proper  meaning  of  "mines"  may  be  varied  by  the 
context.*  "'Mines'  and  'minerals'  are  not  definite  terms; 
they  are  susceptible  of  limitation  or  expansion  according, 
to  the  intention  with  which  they  are  used."  ^  Thus,  works, 
for  the  getting  of  slate  are  assessable  to  the  income  tax  under 
the  Act,  5  &  6  Vict.  c.  35,  sch.  A.^  as  quarries,  and  not 
as  mines,  although  the  slate  be  obtained  by  underground 
working  ;  ^  the  Act  distinguishing  between  "  quarries  of  stone, 
slate,"  &c.,  and  "mines,"  and  applying  to  each  a  different 
principle  of  assessment.^ 


(y)  Containing  Cjiamher. 
The  word   "mine"  does  not   necessarily  mean  a  cubical 


Containing 

chamber—        ,  s         l\      ^      • 

mine.  layer  01  earth,  during  and  so  long  only  as  it  contains  minerals.. 


1  Glasgow  V.  Farie,  13  A.  C. 
684,  per  Lord  Herschell.  Cf.  Sim 
V.  Evans,  23  W.  E.  730  (cited  in  Jones 
V.  Cwmorthen  Slate  Co.,  4  Ex.  D.  97). 

•  Glasgow  V.  Farie,  sui).  G77,  i^er 
Lord  Watson. 

^  lb.  Lord  Macnaghten,  however, 
in  the  same  case,  said  (687)  "When 
we  speak  of  mines  in  this  country 
there  is  always  some  reference  more 
or  less  direct  to  underground  work- 
ing." 


*  Mid.  R.  Co.  v.  Haunchwood,  &c.,, 
Co.,  20  Ch.  D.  555. 

*  Glasgow  V.  Farie,  sup.  675,  per 
Lord  Watson. 

:  6  ^eepost,  Chap.  XXIII.  b.  (a). 

"  Jones  V.  Cwmorthen  Slate  Co.,, 
sup.,  affd.  5  Ex.  D.  93. 

«  lb.  99 :  see  post.  Chap.  XXIII.  b. 
(a).  As  to  the  meaning  of  "  mines, 
of  minerals  "  in  the  Rail.  &  Wat.  CI. 
Acts,  see^ws^  pp.  20  et  seq. 
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The  word  is  generally  wide  enough,  if  not  in  its  primary 
sense,  at  all  events  according  to  the  meaning  given  to  it  by 
the  authorities,  to  include  the  space  which  is  created  according 
as  the  minerals  are  being  worked,  and  the  vacuum  which  is 
left  after  they  have  been  worked  out.  In  other  words,  a 
person  wdio  has  an  interest  in  a  mme  has,  as  snch,  pn)nd  facie, 
an  mterest  in  the  chamber  which  contains  the  minerals  :  and 
his  interest  in  that  chamber  is  precisely  the  same  when  it  is  in 
its  natural  state  and  filled  with  minerals ;  or  when  its  natural 
state  is  altered  by  workings,  and  it  consists  partly  or  wholly 
of  empty  space. ^  It  has  accordingly  been  laid  down,  that, 
where  the  freeholder  of  land  grants  it,  excepting  the  mines,  he 
must  be  taken  to  except,  prima  facie,  the  actual  case  in  which 
the  minerals  are  inclosed."  That  case  is,  by  the  exception  and 
without  more,  altogether  out  of  the  grant,  and  within  the 
exception.  The  land  is,  in  fact,  severed  in  parallel  cubical 
layers.'^  The  grantee  gets  the  layers  containing  the  land 
above,  the  land  below,  and  the  land  on  either  side,  of  the 
mines  ;  but  he  gets  no  more.  The  grantor  gets,  or  rather 
never  parts  with,  the  layer  containing  the  mmes.*  And  no 
extent  of  working  by  the  grantor  can  transfer  to  the  grantee 
the  space  or  shell  which  may  be  created  ;  or  any  interest 
therein,  proprietary  or  possessory.'  And  the  same  principle 
applies  where  the  freeholder  of  land  grants  it  by  way  of  lease, 

*  The  definitions  of  "  mine,"  given  &  D.  166;  Ballacorkish,  &c.,  Co.  v. 
in  Johnson's  Dictionary  and  Whar-  Harrison,  L.  R.  5  P.  C.  62  ;  Eardley  v. 
ton's  Law  Lexicon  {ante,  p.  1),  are  Granville,  swp.,  834  ;  Ramsay  u.  Blair, 
consistent  with  this  result.  1  A.  C.  701,  704  ;  Atkinson  v.  King, 

-  See  Bowser  v.  Maclean,  2  Do  G.  2  L.  R.  (Ir.)  339. 

F.  &  J.  420;  Proud  v.  Bates,  34  L.  J.  ^  See  ib.     In  Hamilton  v.  Graham, 

Ch.  411  ;  Hamilton  i-.  firaham,  L.  R.  st(p.,  Lord  Chelmsford  dissented  from 

2  So.  &  D.  166,  168  ;  Kardley  v.  Gran-  the  view  of  the  majority  of  the  Lords, 

ville,  3  Ch.  D.  835;  Ramsay  v.  Blair,  consisting  of  Lords  Hatherley,  West- 

1  A.  C.  705  ;  Atkinson  V.  King,  2  L.  R.  hury,  and  Colonsay.     It  may  also  bo 

(Jr.)  339.     See  also  Glasgow  v.  Farie,  observed,  that  Lord  Colonsay  himself 

13  A.  C.  687,  per  Lord  Macnaghten,  appears  (p.  182)  to  have  felt  a  doubt 

*  See  Kardley  1'.  Granville,  3  Ch.  D.  upon  the  correctness  of  the  specific 
834,  per  Jessel,  M.  R. ;  Ruabon,  &c.,  proposition  stated  in  the  text.  But 
Co.  V.  G.  W.  R.  Co.,  1893,  1  Ch.  434,  the  doubt  is  hardly  consistent  with 
per  Kekewich,  J.  the  other  parts  of  his  own  judgment, 

*  Bowser  r.  Maclean,  2  DeG.  F.&J.  and  is  certainly  not  consistent  with 
420.    See  Proud  v.  Bates,  34  L.  J.  Ch.  the  other  cases  cited  in  n.  ••. 

411 ;  Hamilton  v.  Graham,  L.  R.  2  Sc. 
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excepting  the  mines ;  ^  or  where  he  grants  the  mines  in  fee 
simple,  and  excepts  the  surface  ;  -  or  apparently  where  he 
grants  the  mines  by  way  of  lease,  and  excepts  the  surface  ;  ^ 
or  where  an  Act  of  Parliament  severs  the  ownership  of  surface 
and  mines,  and  gives  the  fee  simple  of  the  surface  to  one  man, 
and  the  fee  simple  of  the  mines  to  another.* 

There  does  not  appear  to  be  any  reason  why  the  proper 
senses  of  the  words  vein  and  seam  should  not,  in  these 
respects,  be  as  extensive  as  that  of  mine.  Indeed,  the  word 
vein,  implying,  as  it  does,  the  notion  of  tubularity,  is  probably 
as  extensive  in  its  primary  sense.  And  there  does  not  appear 
to  be  any  reason  why  a  similarly  extensive  meaning  should 
not,  in  its  proper  sense,  belong  to  the  word  quarry.^  • 


Definitions  of 
colliery. 


(S)  Colliery. 

"Colliery"  is  defined  in  Johnson's  Dictionary  as  ''the 
place  where  coals  are  dug;"  and  Webster's  and  Worcester's 
Dictionaries  contain  similar  definitions.  Colliery  is,  however, 
a  word  sufficiently  wide  to  include  all  contiguous  and  con- 
nected veins  and  seams  of  coal  which  are  worked  as  one 
concern,  without  regard  to  the  closes  and  pieces  of  ground 
under  which  they  are  carried.^  It  is  also  wide  enough  to 
include  the  engines  and  machinery  in  the  "  contiguous  and 
connected  veins."  Webster  in  defining  "  colliery  "  refers  to 
"  coalery ;  "  and  he  defines  "  coalery  "  as  "  a  coal-mine,  coal- 
pit, or  place  where  coals  are  dug,  with  the  engines  and 
machinery  used  in  discharging  the  water  and  raising  the 
coal."  Indeed  it  is  wide  enough  to  include  the  business 
carried  on,  as  well  as  the  locus  in  quo,  and  the  plant.^ 


'  See  Proud  v.  Bates,  34  L.  J.  Ch. 
406,  411 ;  Hamilton  v.  Graham,  L.  R. 
2  So.  &  D.  166. 

2  See  Ramsay  v.  Blair,  1  A.  C.  701. 

3  See  further,  on  this  point,  post, 
p.  44. 

*  See  Ballacorkish,  &c.,Co.  v.  Har- 
rison, L.  R.  5  P.  C.  49. 

*  In  many  Acts  of  Parliament 
"  mine  "  is  expressly  defined  ;  see  e.g., 
14  &  15  Vict.  c.  94,  s.  2  ;  15  &  16  Vict. 
c.   163,   s.  2;    21  &  22  Vict.  c.  109, 


s.  8  ;  35  &  36  Vict.  c.  77,  s.  41 ;  37  & 
38  Vict.  c.  54,  s.  7 ;  45  &  46  Vict, 
c.  38,  s.  2 ;  50  &  51  Vict.  c.  58,  s.  75. 
"  Quarry  "  is  defined  in  41  &  42  Vict, 
c.  16,  4th  sch.,  part  2.  These  defini- 
tions will  be  mentioned  in  their 
proper  places. 

*  See  Hodgson  v.  Field,  7  East 
620. 

7  See  County  of  Gloucester  Bank  v. 
Rudry,  &c.,  Co.,  1895,  1  Ch.  634,  per 
Lord  Halsbury. 
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Sect.  2.— MINERALS. 
(a)   Generally. 

"Mineral"  in  Johnson's  Dictionary  is  defined  as  "  fossile  Etjnnological 

,  meaning, 

"body ;    matter   dug   out   of    mines  ;  "    and   in   Jacob's   Law 

Dictionary  as  "  anything  that  grows  in  mines  and  contains 
metals."  In  fact,  primarily,  mineral  means  the  thing  which 
grows  in  a  mine,^  the  contents  or  products  of  mines ;-  and  its 
frequent  sense  requires  that  thing  to  be  metalliferous.^  "  I 
should  think  that  there  could  be  no  doubt  that  the  word 
'  minerals '  in  old  times  meant  the  substances  got  by 
mining ;  and  I  think  mining  in  old  times  meant  subter- 
ranean excavation."  ^ 

On  the  other  hand  it  was  laid  down  by  Lords  Herschell  Widest  mean- 
and  Macnaghten  in  Glasfjow  v.  Farie^  that,  in  its  .^yidest 
signification,  and  apart  from  any  context,  the  word 
"minerals"  includes  all  substances  forming  part  of  the 
crust  of  the  earth,  other  than  the  layer  of  soil  which 
sustains  vegetable  life.  Indeed  in  Bell  v.  Wilson,^  Kin- 
<lersley,  V.-C,  went  even  farther,  and  said  that  he  did 
not  see  why  the  term  should  not  in  the  largest  sense 
include  the  very  mould  or  loam,  which  lies  more  imme- 
diately at  the  surface,  and  upon  which  the  verdure  grows 
and  thrives. 

03)  Primd  facie  Documentary  Sense. 
The  question  has  frequently  arisen,  whether,   in   a  legal  J^*''^j^^^\^"^f^'; 
document,   the  particular  suljstance  in  question  was  or  was  substances, 
not   a   mineral.      And,    whatever    may   be    said    as    to    the 
■correctness    or    incorrectness   of    the    attempts    which    have 

'  Sec  Proud  v.  Bates,  34  L.  J.  Ch.  per  Lord  Herschell.     Mineral  meant 

411 ;  Bell  v.  Wilson,  2  Dr.  &  Sm.  391) ;  prnmi/'acicmctallicmincral  when  used 

Ballacorkish,  &c.,  Co.  v.  Harrison,  L.  in  the  Act,  18  &  19  Vict.  c.  32  :  see  s.  2 

R.  5  P.  C.  02 ;  Kardlcy  v.  Granville,  (now  repealed).     But  in  20  &  27  Vict. 

3  Ch.  D.  834,  835.  c.  49,  mineral  includes  non-metallic 

-  Glasgow  V.   Farie,  13  A.  C.  090,  mineral  :  see  s.  37. 

jicr  Lord  Macnaghten.  *  Glasgow  v.  Farie,  13  A.  C.   070, 

*  See  Rosse  v.  Wainman,  14  M.  &  per  Lord  Halsbury. 

W.  872 ;  Darvill  v.  Roper,  3  Dr.  299  ;  *  13  A.  C.  083,  089,  090. 

Listowel  V.  Gibbings,  9  Ir.  C.  L.  Rep.  «  2  Dr.  &  Sm.  398,  399. 
233  ;  Glasgow  v.  Farie,  13  A.  C.  083, 
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from  time  to  time  been  made  to  lay  down  a  general  defi- 
nition,^ the  decisions  as  to  particular  substances  at  all 
events  show  that,  in  a  legal  document,  the  word  minerals, 
j)rimd  facie,  includes,  not  merely  coal  and  ironstone  and  free- 
stone,- but  fire  clay  and  china  clay  or  porcelain  clay,'^  and 
also  every  kind  of  stone,  flint,  marble,  granite,  slate,  brick 
earth,  chalk,  gravel,  and  sand  ;  ^  if  of  commercial  value  i  at  all 
events  if  these  articles  are  under  the  surface,  and  do  not 
lie  loosely  upon  it.'^  And,  in  this  respect,  it  has  been  held 
immaterial,  that  the  article  in  question  is  usually  worked, 
or  can  only  be  profitably  worked,  by  open  quarrying.^ 
Coprolites  also,  although  they  are  generally  supposed  to  be 
merely  the  fossilized  dung  of  animals,  have  been  held'  to  be 
minerals  ;  and  have  been  recognized  as  such  in  at  least  one 


'  See  2]ost,  pp  11,  et  seg. 

■  Bell  V.  Wilson,  1  Ch.  307  ;  Maw- 
son  V.  Fletcher,  6  ib.  91-93,  94  ;  Mid. 
E.  Co.  V.  Haunchwood,  &c.,  Co.,  20 
Ch.  D.  555 ;  Fishbourne  v.  Hamilton, 
25  L.  R.  Ir.  483. 

3  Salisbury  v.  Gladstone,  6  H.  &  N. 
127 ;  Mid.  R.  Co.  v.  Checkley,  4  Eq. 
25;  Hext  v.  Gill,  7  Ch.  712;  A.-G.  v. 
Mylchreest,  4  A.  C.  305;  Errington 
V.  Met.  R.  Co.,  19  Ch.  D.  571,  578; 
Mid.  R.  Co.  r.  Haunchwood,  &c.,  Co., 
sujJ.  In  Met.  R.  Co.  and  Cotton's 
Trustees  (45  L.  T.  103),  Jessel,  M.  R., 
is  reported  to  have  said,  "  It  has 
never  been  held  that  London  clay 
is  a  mineral,"  p.  104.  But  the  infer- 
ence suggested  by  this  observation 
would  not  be  consistent  with  what 
his  lordship  said  in  the  subsequent 
stage  of  the  same  litigation,  nom. 
Errington  v.  Met.  R.  Co.,  siq}. 

■•  See  Cowley  v.  Wellesley,  1  Eq. 
659, 35  Beav.  039  ;  Mid.  R.  Co.  r.  Check- 
ley,  4  Eq.  25;  A.-G.  v.  Mylchreest, 
4  A.  C.  305;  Errington  v.  Met.  R. 
Co.,  19  Ch.  D.  571;  Mid.  R.  Co. 
V.  Haunchwood,  &c,,  Co.,  20  ib.  555; 
Tucker  v.  Linger,  21  ib.  27,  36,  38, 
39,  8  A.  C.  512;  Loosemore  v. 
Tiverton,  &c.  R.  Co.,  22  Ch.  D.  42, 
43;    Robinson  r.  Milne,  53  L.  J.  Ch.' 


1072;  A.-G.  r.  Welsh  Granite  Co.,  35 
W.  R.  617;  Jersey  v.  Neath  Poor 
Law  Union,  22  Q.  B.  D.  555:  see 
also  Church  r.  Incl.  Conim.,  11  C.  B. 
N.  S.  680,  681.  According  to  the 
report  of  Brown's  Trusts  in  11  W.  R. 
19,  limestone  seems  to  have  been 
there  held  not  to  be  a  mineral,  sedqu. 
In  the  Scotch  case  of  Menzies  v. 
Breadalbane  Shaw.  Ap.  225,  a  reserva- 
tion of  the  "  haill  mines  and  min- 
erals "  was  held  not  to  include  a  free- 
stone quarry.  But  this  was  the  case 
of  a  feu,  a  grant  always  construed. 
with  strictness  against  the  superior ; 
see  13  A.  C.  674,  675,  682. 

'"  See  Tucker  v.  Linger,  8  A.  C- 
512,  513. 

6  See  Bell  v.  Wilson  1  Ch.  303,. 
308;  Hext  v.  Gill,  7  Ch.  699,  713; 
Errington  r.  Met.  R.  Co.,  sup.  571 ;. 
Mid.  R.  Co.  r.  Haunchwood,  &c.^ 
Co.,  sup.  ;  A.-G.  V.  Welsh  Granite  Co.,. 
sup. ;  Fishbourne  v.  Hamilton,  sup. 

7  SeeA.-CT.'y.Tomline,5Ch.D.750. 
Cf.  Dant  V.  Moore,  9  L.  T,,  N.  S.  381,. 
where  coprolites  were  held  not  to  be 
"stone"  within  the  meaning  of  & 
Navigation  Act.  Cf.  also  Elwes  v. 
Brigg  Gas  Co.,  33  Ch.  D.  562  (the 
case  of  the  pre-historic  boat),  cited. 
post,  p.  14. 
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Act  of  Parliament.^  "  One  might  smnmarise  these  decisions, 
and  say  a  mineral  need  not  be  metallic.  It  need  not  be 
subjacent;  it  need  not  he  worked  by  a  mine;  it  need  not 
be  in  any  one  particular  distinguished  from  any  part  of  ihe 
substance  of  the  earth,  using  the  word  '  earth '  as  applicable 
to  every  portion  of  this  habitable  globe.  Even  the  word 
'  organic '  must  be  rejected  if  referred  to  some  of  the  sub- 
stances which  form  part  of  the  earth." ^  On  the  other  hand, 
stone  of  no  commercial  value  has  been  held  not  to  be  a 
mineral.'' 

In  Hext  v.  Gill  *  the  previous  decisions  were  considered,  Rule  of  Mci- 
and  it  was  laid  down  by  Melhsh,  L.  J.,  that  "the  result  of  Hext  u.  Gill. 
the  authorities,  without  going  through  them,  appears  to  be  this: 
that  a  reservation  of  'minerals'  includes  every  substance,  which 
can  be  got  from  underneath  the  surface  of  the  earth  for  the 
purpose  o!  profit,  unless  there  is  something  in  the  contract 
or  in  the  nature  of  the  transaction  to  induce  the  Court  to 
give  it  a  more  limited  meaning."^ 

James,  L,  J.,  in  Hext  v.  Gill  ^  suggested,  that  the  meaning  objections  to 

,      ,,      .  1         .  1    ))    •  the  rule — 

to  be  attributed   to  the  words  "mmes  and  mmerals     m  a  james,  L.  J., 
grant  is  a  question  of  fact  to  be  determined  according  to  "the  q\i^'''^'^^ 
vernacular  of  the  mining  world,  the  commercial  world,  and 
landowners"  at  the  date  of  the  instrument. 

Lord   Halsbury,   in    Glcmfoic   v.  Faric,"'   in  the   House   of  Lord  Hals- 

-J '  -'  bury  in  Glas- 

Lords,  objected  to  the  rule  laid  down  by  Mellish,  L.  J.,  on  gowu.  Farie. 
the  ground  of  the  uncertainty  arising  from  the  introduction  of 
the  element  of   profit.     It  is  "obvious  to  see,  that,  if  that 
is  an  essential  part    of  the  definition,  the  question  whether 
a  particular  substance  is  or  is  not  a  mineral  may  depend  on 

'  See  41  Vict.  c.  10,  scli.  4,  part  2  Milne,  53  L.  J.  Ch.   1072;  A.-G.   v. 

(Factories).  Welsh    Granite   Co.,  35  W.  R.  017: 

2  Glasgow  V.  Faric,  13   A.  C.  071,  see  also  Darvill  v.  Roper,  3  Dr.  299; 

per  Lord  Halsbury.  and  Bell  v.  Wilson,  2  Dr.  &  Km.  399. 

»  Hamilton  f.  N.  B.  Rail.  Co.,  13  Church  r  Incl.  Comms,  11  C.  B.,N.  S. 

Sess.  Cas.  Ser.  4,  454.  081,  is  an   authority  the  other  way. 

••  7  Ch.  099:  see  p.  712.  There  Williams,  J.,  said  that  "mine- 

*  See  also  Mid.  R.  Co.  r.  Checklcy,  rals"    in  the   ordinary   sense   meant 

4  Eq.  25;   A.-G.  r.  Tomlinc,   5    Ch.  "  minerals  which  could  be  worked  in 

D.  702;  Mid.  R.  Co.  v.  Haunchwood,  theordinary  way  underground,  having 

&c.,  Co.,  20  ib.  555 ;  Tucker  v.  Linger,  the  surface  or  crust  unaffected." 

21  i6. 25,35,30;  Loosemorer.  Tiverton,  *  7  Ch.  at  p.  719. 

&c.,  Co.,  22  ib.  42,  43;   liobinson   c.  '  13  A.  C.  057. 
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Lord  Mac- 
naghten  in 
Glasgow  V. 
Farie. 


Eule  ex- 
plained and 
affirmed — 
Lord  Her- 
schell  in  Glas- 
gow V.  Farie. 


Court  of  Ap- 
peal in  Jersey 
r.  Neath  Poor 
Law  Union. 


the  state  of  the  niarliet,  and  it  may  be  that  a  mineral  one 
year  is  not  a  mineral  the  next ;  "^  and  he  expressed-  a 
preference  for  the  view  suggested  by  James,  L.  J. 

Lord  Macnaghten  in  the  same  case  expressed  himself  to  a 
similar  effect  as  regards  the  objection  on  the  ground  of  un- 
certainty to  the  rule  laid  down  by  Mellish,  L.  J.,^  and  he  also 
used  language  which  may  be  thought  to  point  to  some  doubt  in 
his  mind  as  to  the  correctness  of  the  rule  itself.*^  For,  after 
stating  that  the  word  "mineral"  ought  probably  to  bear,  jjrima 
facie,  the  wide  signification  already  referred  to,*  he  added,^  "It 
has  been  laid  down,  that  the  word  'minerals,'  when  used  in  a 
legal  document,  or  in  an  Act  of  Parliament,  must  be  under- 
stood in  its  widest  signification,  unless  there  be  something  in 
the  context  or  in  the  nature  of  the  case  to  control  its  meaning." 

Lord  Herschell,  however,  in  Glasgow  v.  Farie''  applied  the 
rule  laid  down  by  Mellish,  L.  J.,  to  the  construction  of  the 
words  "  mines  of  minerals"  in  section  18  of  the  Waterworks 
Clauses  Act.^  "I  think,"  he  said,^  "the  reservation  must  be 
taken  to  extend  to  all  such  bodies  of  mineral  substances  lying 
together  in  seams,  beds,  or  strata  as  are  commonly  worked  for 
profit,  and  have  a  value  independent  of  the  surface  of  the  land." 

And  the  rule  was  emphatically  affirmed  by  the  Court 
of  Appeal  in  Jersei/  v.  Neath  Poor  Law  Unio7i.^^  In  giving 
judgment  in  that  case  Bowen,  L.  J.,  said  in  reference  to  the 
rule  laid  down  by  Mellish,  L.  J.  :  "  Speaking  for  myself,  I  am 
of  opinion  that  the  rule  of  construction  there  laid  down  with 
regard  to  ordinary  reservations  in  ordinary  grants  ^^  is 
absolutely  right.  It  is  a  rule  in  the  first  place,  which  seems 
to  be  intelligible  on  principle,  because  it  arises  out  of  the  nature 
of  the  subject-matter  of  the  transaction,  which  is  a  reservation 
out  of  a  grant  of  land.  There  is  in  the  first  place  a  grant  of 
the  whole  land,  and  out  of  it  is  reserved  something  which  is 


1  P.  670. 

2  p.  669. 

3  Pp.  689,  690. 

■•  See,  however,  Jersey  v.  Neath 
Poor  Law  Union,  22  Q.  B.  D.,  pp.  562, 
564. 

*  Ante,  p.  9. 

«  P.  690. 

7  13  A.  C.  657. 


^  See  further  as  to  this, pos#,  pp.  20, 
et  seq. 

»  P.  685. 

in  22  Q.  B.  D.  555.  See  also  p.  558, 
per  Lord  Esher. 

'1  As  contrasted  with  cases  like 
Glasgow  t\  Farie,  13  A.  C.  657;  see 
post,  p.  27. 
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called  '  minerals.'  Now  the  object  of  a  reservation  of  that 
sort  must  be  the  severing  of  something  from  the  land,  and  the 
use  of  it  afterwards  for  purposes  distinct  from  those  for  which 
the  rest  of  the  land  is  used.  The  object  is  to  treat  differently 
from  the  rest  of  the  land  with  respect  to  its  enjoj-ment  certam 
constituent  parts  of  the  earth,  which  have  ...  a  use  and 
value  of  their  own  independent  of  their  being  constituents  of 
the  soil.  That  indicates  a  line  or  limit,  down  to  which  the 
definition  of  '  minerals  '  may  usefully  extend,  and  beyond 
which  it  ought  not  to  be  extended.  It  seems  to  me,  therefore, 
that  the  rule  laid  down  in  Hext  v.  Gill  is  a  rule  which  arises 
directly  from  the  character  of  the  transaction,  and  is  a  sound 
rule  of  construction,  unless  there  is  something  in  the  context 
to  throw  light  upon  and  alter  it."^  And  he  added,-  with 
reference  to  Lord  Halsbury's  objection  on  the  ground  of 
uncertainty  above  referred  to,  "  I  cannot  help  thinking  either 
that  he  has  not  been  perfectly  reported,  or  else  the  Lord 
Chancellor  had  not  in  his  mind  at  the  moment  the  exact  canon 
of  construction  of  Mellish,  L.  J. ;  because  Mellish,  L.  J.,  does 
not  say,  nor  I  think  mean,  that  the  test  was,  whether  the 
minerals  could  be  worked  at  a  market  profit  at  the  time,  but 
whether  they  had  a  use  and  a  value  of  their  own  independent 
of  and  separable  from  the  rest  of  the  soil."  Lord  Esher  and 
Fry,  L.  J.,  took  the  same  view.-'  Fry,  L.  J.,  hi  the  same 
case,  expressed^  a  doubt,  whether  the  principle  suggested  by 
James,  L.  J.,  and  approved  by  Lord  Halsbury,^  of  construction 
according  to  "  the  vernacular  of  the  mining  world,  the  com- 
mercial world,  and  landowners  "  at  the  date  of  the  instrument, 
would  not  introduce  a  very  considerable  difficulty  into  the 
construction  Ijotli  of  ancient  and  modern  documents,  l)y 
rendering  it  necessary  to  determine  the  meaning  of  the  words, 
not  only  in  the  English  language  as  commonly  used,  but  also 
in  the  vernacular  of  three  classes  of  persons.  Li  the  same 
case  Bowen  and  Fry,  L.  JJ.,  expressed"  an  opinion,  that  Lord 
Macnaghten,  in  his  observations  in  Olasfimr  v.  Farir,  did  not 

>  22  Q.  B.  D.  5G0,  5G1,  ■'  Antr,  p.  11. 

-  P.  5G2.  *  Jersey  v.  Ncatli  Law  Union,  22 

^  Pp.  559,  500,  5G3,  504.  Q.  B.  D.,  pp.  502,  504. 

*  P  504. 
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Lord  Ash- 
bourne in 
Fishbourne  v. 
Hamilton. 


Rule  now 
established. 


Substance 
must  be  part 
of  soil. 


intend  to  reject  the  rule  laid  down  by  Mellish,  L.  J. ;  and  they 
pointed  out  the  seriousness  of  disturbing  a  rule  of  construction 
which  had  for  many  years  been  recognized.^ 

And  in  Midland  Railway  Co.  v,  Robinson,-  Lord  Herschell, 
in  the  House  of  Lords,  referring  to  his  own  observations  in 
Glasgow  v.  Farie,^  said  :  "  I  did  not  intend,  by  these  latter  words, 
to  suggest  that  the  value  of  the  mineral  substances  at  the  time  of 
the  reservation  was  the  test  whether  they  were  reserved  or  not."* 

Finally  in  Fishhowme  v.  Hamilton,^  Lord  Ashbourne,  refer- 
ring to  Lord  Halsbury'a  observations  in  Glasgoiv  v.  Farie, 
said  :'^  *'  In  my  oj)inion  Hext  v.  Gill  still  remains  an  authority 
binding  upon  this  Court." 

It  is  somewhat  difficult  to  see  how  the  explanation  given  by 
Bowen,  L.  J.,  in  Jcrsei/  v.  Neath  Poor  Law  Union,  meets  the 
objection  on  the  ground  of  uncertainty  raised  by  Lords 
Halsbury  and  Macnaghten  to  the  rule  laid  down  by  Mellish, 
L.  J.;  and  it  seems  that  this  is  an  objection  to  which  this  rule 
is  really  open.  But,  however  that  may  be,  it  appears  at  all 
events  clear,  that,  in  the  present  state  of  the  authorities,  the 
rule  must  be  regarded  as  established.  And  it  is  apprehended, 
that  it  applies  in  the  case  of  a  grant  of  minerals  equally  with 
a  case  in  which  minerals  are  excepted;  and  whether  the  grant 
or  exception  is  contained  in  an  Act  of  Parliament,^  or  in  an 
instrument  inter  })artes.  The  result  is,  that  in  a  legal 
document,  the  word  "minerals"  has,  prima  facie,  a  wider  than 
its  etymological  meaning,^  but,  on  the  other  hand,  a  more 
restricted  than  its  widest  meaning  before  referred  to.^ 

The  "  substance  which  can  be  got  for  the  purpose  of  profit " 
will  not,  however,  include  anything  except  that  which  is  part  of 
the  natural  soil.  It  will  not,  therefore,  include  such  a  thing 
as  a  prehistoric  boat,  embedded  in  the  soil  six  feet  below  the 
surface.^"  "  Unquestionably  coal  is  deemed  in  law  a  part  of  the 
natural  soil,  without  regard  to  what  geologists  may  show  to 
have  been  its  origin.  In  law  the  natural  processes,  by  which 
the  trees  of  a  forest  have  become  coal,  are  not  investigated ; 

6  p.  501. 


1  Pp.  561,  563. 

2  15  A.  C.  19. 

.  _3  See  ante,  p.  12 
■«  Mid.     R.    Co. 

A.  C.  2G,  27. 

^  25  L.  R.  Ir.  483. 


V.     Robinson,  15 


See  jMst,  p.  24. 
See  ante,  p.  9. 
See  ant^,  p.  9. 
'  Elwes  r.  Brigg  Gas  Co,,  33  Gh.  D. 
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the  result  only  is  considered.  But  the  boat  has  not  become 
petrified  or  fossilized;  it  always  has  been  distinguishable  from 
the  natural  soil  itself."  ^ 


(y)  Restriction  of  prima  facie  sense. 
Where   in   a  grant   or   exception   the   words  "mines  and  Meaning  not 

easily  re- 

mmerals  "  are  used,  the  word  "  mines  "  will  not,  prima  facie,  stricted. 
be  held  to  be  the  governing  word ;  so  as  to  restrict  the  mean- 
ing which  would  otherwise  be  attached  to  the  word  "  minerals. "- 
A  fortiori  where  the  expression  used  was  "  all  mines  of  coal, 
culm,  iron,  and  all  other  mines  and  minerals  whatsoever,  except 
stone  quarries."^  And  in  cases  where  it  is  impossible  to  get, 
or  w^here  it  will  not  pay  to  get,  a  mineral  otherwise  than  by 
quarrying,  the  circumstance  that  the  person  claiming  to  be 
entitled  to  it  is  not  entitled  to  get  it  by  quarrying,  is  not  of 
itself  sufficient  to  restrict  the  meaning  of  the  word  "minerals."* 
It  has  been  intimated,  that  there  will  be  greater  reluctance  to 
construe  the  word  minerals  in  a  limited  sense  in  cases  where 
it  is  followed  in  the  instrument  in  question  by  the  words 
"  within  and  under  "  than  in  cases  where  it  is  followed  by  the 
word  "under"  alone. ^ 

A  fortiori  the  proper  meaning  of  the  word  minerals  will  not  "Mines and 
usually  be  restricted  where,  upon  an  allotment  to  commoners,  inciosure 
under  an  Inciosure  Act,  of  the  waste  lands  of  a  manor,  the  ^'^'^^ 
"mines  and  minerals"  within  or  under  the  waste  lands  are 
reserved  to  the  lord.     In  liosse  v.  Wainman,'^  an  Inciosure  Act 
reserved  to  the  lords,  "  all  mines  and  minerals  of  what  nature 
or  kind  soever  lying   and  being  within   or   under   the   said 
commons  and  waste  grounds  in  as  full,  ample,  and  beneficial 

'  lb.  566,  567,  per  Chitty,  J.     As  to  ^  Jersey  v.  Neath  Poor  Law  Union, 

brine-water,    see     Dudley's     Settled  22  Q.  B.  D.  555,  558,  563,  566. 

Estates  mentioned  post,  p.  176,  n.  -.  •*  Bell  v.  Wilson,  sup. ;  Hext  v.  Gill, 

Cf.  the  case  of  coprolites,  ante,  p.  10.  sup. :  cf.  Mid.  R.  Co.  v.  Haunchwood, 

2  See  Bell  v.  Wilson,  1  Ch.  303,  308  ;  &c.,  Co.,  sup. ;  see  pp.  550,  551. 

and  cf .  the  decision  below,  2  Dr.  &  *  See  Mid.  R.  Co.  v.  Checkley,  4  Eq. 

Sm.  402.    See  also  Hext  r.  Gill,  7  Ch.  25,  per  Lord  Romilly ;  Hext  v.  Gill, 

712;  Glasgow  r.  Farie,  13  A.  C.  690;  7  Ch.  705,  n.,  per  Wickens,  V.   C. ; 

Jersey  v.  Neath  Poor  Law  Union,  22  Robinson  r.  Milne,  58  L.  J.  Ch.  1072. 

Q.  B.   D.   558,  559;  and  cf.  Mid.  R.  «  14  M.  &  W.  859:    affirmed  nom. 

Co.  V.  Haunchwood,  &c.,  Co.,  20  Ch.  Wainman  v.  Rosse,  2  Exch.  800. 
D.  552. 
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a  manner  to  all  intents  and  purposes  as  they  could  or  might 
respectively  have  held  or  enjoyed  the  same  in  case  the  said 
Act  had  not  been  made,"  and  gave  to  the  lords  "full  powers  of 
working  "  the  said  mines  and  minerals,  and  carrying  away  the 
lead  ore,  lead,  coals,  ironstone,  and  fossils  to  be  gotten 
thereout ;  "  provided  that  the  lords  should  keep  the  first 
stratum  of  earth  "  separate  and  not  mix  "  it  "  with  the  lower 
strata,*'  It  was  held,  that,  notwithstanding  the  use  of  the 
word  fossils,^  the  lord  was  entitled  to  stone  raised  by  means  of 
open  quarrying  from  one  of  the  allotments.- 

However,  in  all  cases  the  prima  facie  meaning  of  the  word 
minerals  will  yield  to  the  intention  of  the  i^arties,  where  such 
intention  is  made  reasonably  clear .^  "  The  only  principle 
which  I  can  extract  from  these  authorities  is  this :  that  in 
construing  a  reservation  of  mines  or  minerals,  whether  it 
occur  in  a  private  deed  or  in  an  Inclosure  Act,  regard  must 
be  had  not  only  to  the  words  employed  to  describe  the  things 
reserved,  but  to  the  relative  position  of  the  parties  interested, 
and  to  the  substance  of  the  transaction  or  arrangement  which 
such  deed  or  Act  embodies.  'Mines'  and  'minerals'  are 
not  definite  terms ;  they  are  susceptible  of  limitation  or 
expansion,  according  to  the  intention  with  which  they  are 
used."^ 

For  example,  language  may  be  used  before  the  word 
"minerals,"  or  before  the  words  "mines  and  minerals," 
which  may  furnish  an  argument  for  restricting  such  word  or 
words  to  things  cjusdem  generis.^  So,  the  use  after  the  words 
"mines  and  minerals,"  of  such  words  as  "quarries  and  delfs 


J  See  post,  p.  20. 

-  See  also  Micklethwaite  v.  Winter, 

6  Exch.  644 ;  A.-G.  v.  Welsh  Granite 
Co.  35  W.  R.  617 ;  Glasgow  v.  Farie, 
13  A.  C.  667 ;    and  cf.  Hext  r.  Gill, 

7  Ch.  712,  713. 

^  See  Mid.  R.  Co.  r.  Haunchwood, 
&c.,  Co.,  20  Ch.  D.  555  ;  Loosemore  v. 
Tiverton,  &c.,  R.  Co.,  22  ib.  42; 
Glasgow  v.  Farie,  13  A.  C.  691 ;  Jersey 
r.  Neath  Poor  Law  Union,  22  Q.  B.  D. 
560,  561,  562. 

*  Glasgow  V.  Farie,  13  A.  C.  675, 


per  Lord  Watson  :  see  also  Jersey  v. 
Neath  Poor  Law  Union,  sup.  565,  per 
Fry,  L.  J. 

'  See  Hext  v.  Gill,  7  Ch.  713  ;  Jersey 
V.  Neath  Poor  Law  Union,  22  Q.  B.  D. 
563,  565,  566.  "  All  mines  of  coal, 
culm,  iron,  and  all  other  mines  and. 
minerals  whatsoever,"  should  ap- 
parently be  read  "all  mines  of  coal, 
&c.,  and  all  other  mines  and  all 
minerals : "  Jersey  v.  Neath  Poor 
Law  Union,  22  Q.  B.  D.  588. 
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of  slagg,  slate,  or  stone," ^  or  "sand,  quarries  of  stone,  brick 
earth,  and  gravel  pits,"-  or  other  words  specifj'ing  particular 
kinds  of  minerals,  may  show  an  intention  to  use  the  word 
minerals  in  a  restricted  sense.  So  where  effect  cannot  be 
given  to  a  particular  clause  of  an  instrument  without  destroy- 
ing a  previous  clause,  an  intention  may  be  considered  to  be 
shown,  that  such  particular  clause  should  have  a  narrower 
meaning  than  it  would  otherwise  have.'^ 

In  like  manner,  the  particular  circumstances,  under  which  Circum- 
an  instrument  of  severance  takes  effect,  may  show  an  intention  severance. 
to  restrict  the  prima  facie  meaning  of  "  minerals."  Thus,  in 
Darvill  v,  Ropcr,^  two  persons  entitled  in  undivided  moieties 
to  certain  estates  agreed  to  partition  them,  and,  for  that 
purpose,  to  abide  by  a  valuation  to  be  made  of  them ;  "  the 
mines  of  lead  and  coal  and  other  mines  or  minerals  only 
excepted."  The  valuation  was  accordingly  made  ;  and  a 
moiety  of  the  estates  was  conveyed  to  each,  excepting  "the 
mines  of  lead  and  coal  and  other  mines  or  minerals."  The 
moiety  conveyed  to  one  contained  limestone  rock,  which  was 
being  worked  at  the  date  of  the  partition.  The  rock  so  worked 
was  worked  by  open  quarries.  It  was  considered  to  have  been 
the  intention  to  include  in  the  division  everything  that  was 
apparent  or  could  be  easily  made  apparent  on  or  near  the  sur- 
face ;  and  it  was  accordingly  held,  that  the  limestone  was  not 
within  the  exception.'' 

A  limited  construction  was  also  adopted  in  A.-G.  v.  Myl-  Custom  or 
rhreest,'^   where  a  contest  arose  between  the  Crown  and  the     "  °  ' 
owners  of  customary  tenements  in  the  Isle  of  Man  as  to  the 
title  to  the  clay  and  sand  in  the  tenements.      The  Act  of 
Settlement  of  the  Isle  "  saved  "  to  the  predecessors  in  title  of 

>  See  A.-G.  v.  Mylchrecst,  4  A.  C.  see  A.-G.  of  Ontario  r.  Mercer,  8  A.  C. 

204,   307,  308.      Cf.    A.-G.   v.  Welsh  7G7 ;    A.-G.  of    British    Columbia  v. 

Granite  Co.,  .35  VV.  R.  G17.  A.-G.  of  Canada,  14  ib.,  304  ct  scq. 

"-  See  Tucker  v.  Linger,  21  Ch.  I).  *  3  Drew.  294, 

2G,  per  Kay,  J. ;    35,    30,  ^^cr  Jessel,  ''  See,  however,  the  observations  on 

M.  R. ;  8A.C.  510,perLordO'Hagan:  Darvill    v.    Roper    of     Jessel,   M.  R. 

see  however  21  Ch.  D.  .38,  39,  40,  ^w  in  Tucker  c.  Linger,  21  Ch.  D.  32: 

Cotton  and  Lindlcy,  L.JJ.  sec  also  Brown  r.  Chadwick,  7  Ir.  C. 

=»  See  Bell  r.  Wilson,  1  Ch. 308.    For  L.  Rep.  101 ;  Listowel  r.  Gibbings,  9 

the  meaning  of  "lands,  mines,  min-  Ir.  C.  L.  Rep.  223. 

erals,  and  royalties  "  in  a  Colonial  Act,  *■•  4  A.  C.  294. 

M.M.  C 
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the  Crown  all  "  mines  and  minerals  of  what  kind  and  nature 
soever,  quarries  and  delfs  of  slagg,  slate,  or  stone."  The  Act 
had  been  passed  for  the  purpose  of  declaring  and  confirming 
to  the  tenants  their  ancient  customary  estates  ;  and  an  imme- 
morial custom  for  the  customary  tenants  to  take  the  clay  and 
sand  was  shown  to  exist.  It  was  held,  that  the  saving  clause 
did  not  comprise  the  clay  and  sand.  So  in  Tucker  v.  Linger} 
There  a  farming  lease  provided,  that  the  lessee  should  not 
commit  waste,  nor  use  the  land  for  other  than  agricultural 
purposes;  and  it  excepted  "all  mines  and  minerals,  sand, 
quarries  of  stone,  brick  earth,  and  gravel  pits."  It  was  shown  to 
have  been  the  custom  of  the  district  during  the  preceding  thirty 
or  forty  years  for  an  agricultural  tenant  to  remove  the  flints 
which  were  turned  up  in  the  ordinary  course  of  ploughing,  and  to 
sell  them  for  his  own  benefit.  If  the  flints  were  not  turned  up 
and  removed,  the  farms  could  not  be  properly  cultivated.  It 
was  held,  that  "minerals  "  did  not  include  the  flints  to  which 
the  custom  applied,  although  it  might  include  flints  not 
got  according  to  the  custom.-  And,  generally,  a  limited 
construction  may,  in  doubtful  cases,  be  put  upon  the  word 
"minerals,"  where  the  custom  of  the  country  has  adopted 
such  construction  ;^  or  where  continuous  subsequent  usage 
can  be  referred  to,  and  is  inconsistent  with  any  other 
construction.'* 

(5)  Containing  Chamher. 

Containing  A.  mere  grant  or  exception  of  "  minerals  "  will  not  comprise 

chamber.  ^j^g  chamber  which  incloses  them.  No  doubt,  according  to 
the  authorities,  "mineral"  cannot  be  confined  in  its  meaning 
to  the  product  of  a  mine  v"  but  its  meaning  has  never  been 
so  extended  as  to  include  anything  more  than  what  is  merely 
the  product  of  the  earth.  Where,  therefore,  the  freeholder 
of   land   grants  it,  excepting   the   minerals  thereunder,  and 

1  8  A.  C.  508.  Ch.  D.  36,  37  ;  8  A.  C,  510—513.     See 

2  See  i6.  21  Ch.  D.  36,  37.  also    Dashwood    v.    Magniac,    1891, 
■■*  See  Darvillr.  Roper,  3  Drew.  301 ;       3  Ch.  324,  325,  354,  355. 

Bell  V.  Wilson,  2  Dr.  &  Sm.  395,  402,  •>  A.-G.  v.  Mylchreest,  4  A.  C.  305, 

on  appeal,  1  Ch.  303  ;  Hext  r.  Gill,       303. 

7  Ch.  705,  n. ;  Tucker  v.  Linger,  21  *  See  ante,  pp.  9,  14. 


SECT.    2.]  MINERALS.  ]9 

not  excepting  anything  further,  the  chamber  containing  the 
minerals  is  comprised  in  the  grant,  and  not  in  the  exception  ; 
and  the  grantor  has  no  interest  whatever  in  the  space  or  shell 
"which  his  working  creates.^  However,  an  exception  in  such 
words  as  "  all  and  sundry  the  coal  and  limestone  "  is  equiva- 
lent to  mines  of  coal  and  mines  or  quarries  of  stone  ;  -  and  an 
exception  in  such  words  as  "the  whole  coal  stone  quarries 
and  all  other  metals  and  minerals  within  "  means  the  whole 
of  the  land  under  the  surface.' 


(e)   Metal,   Ore,  Stones,   dr. 

"  Metal "  is  a  word  of  less  extensive  meaning  than  ^letai. 
*' mineral."  "All  metals  are  minerals,  but  all  minerals  are 
not  metals." ■*  "We  understand  by  the  term  metal  a  firm, 
heavy,  and  hard  substance,  opake,  fusible  by  fire,  and  con- 
creting again  when  cold  into  a  solid  body,  such  as  it  was 
before,  which  is  malleable  under  the  hammer,  and  is  of  a 
bright  glossy  and  glittering  substance  where  newly  cut  or 
l)roken."  '' 

The  primary  meaning  of  "  ore  "  is,  according  to  Johnson's  Ore. 
Dictionary,  "metal"  or  "metal  unrefined — metal  yet  in 
its  fossil  state ; "  and,  according  to  Webster's  Dictionary, 
"  the  compound  of  a  metal  and  some  other  substance,  as 
oxygen,  sulphur,  or  arsenic  .  .  .  by  which  its  properties 
are  disguised  or  lost ;  "  metals  not  so  combined  being  stated 
to   be   called    "native"    metals.     Webster's   ])ictionary   also 

>  See  Ramsay  v.  Blair,  1  A.  C.  702,  ='  Sec  Ramsay  v.  Blair,  1  A.  C.  703. 

704,     70G  ;     Met.,    &c.,    R.    Co.    v.  "  Mineral "  is  expressly  defined  in  the 

Cosh,  18  Ch.  D.  014,  ^wr  Jesscl,  M.  R.  following  Acts :— 21  &  22  Vict.  c.  109, 

The  latter  is  a  dictum  as  to  s.  77  of  s,  8  ;  20  &  27  Vict.  c.  49,  s.  37  ;  45  &  40 

Rail.    CI.    Cons.    Act,    1845;    under  Vict.  c.  38,  s.  2.    These  definitions  are 

which,    however,     mines,     and     not  mentioned  in  their  proper  places, 
merely  minerals,  are   deemed  to   he  '  See  the  definition  of  "  mineral " 

excepted:  see  the  section  cited,  ;)as7,  in  Johnson's  J^ictionary.     See  Rosso 

pp.  350,  351.     See  also,  Ballacorkish,  v.  Wainman,  14  1^1.  &  W.  872  ;  Bull  v. 

Ac,  Co.  V.  Harrison,  L.  R.  5  P.  C.  02 ;  Wilson,  2  Dr.  &  Sm.  399. 
Eardley  v.  Granville,  3  Ch.  D.  834,  '•  Johnson's  Dictionary.     The  dori- 

835 :  cf.  the  meaning  of  mine,  ante,  vation  of  the  word  from  /ifxck  ri.  &\\a 

pp.  G 8.  is   sanctioned   hy  the   Encyclopnedia 

•  Sec  Hamilton  r.  Graham,  L.  R.  Metropolitana. 
2  Sc,  &  D.  100. 

c2 
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Stones. 


Fossils. 


"Produce"  of 
mines. 


gives,  as  a  secondary  meaning,  "the  ore  of  a  metal,  with  the 
stone  in  which  it  occurs,  after  it  has  been  picked  over  to 
throw  out  what  is  quite  worthless."  The  meaning  of  the 
word  "  ore  "  in  the  Acts  of  W.  &  M.,  relating  to  Mines  Eoyal, 
will  be  subsequently  referred  to.^ 

The  word  "stones"  hardly  seems  to  require  a  definition. 
Questions  have,  however,  arisen  under  Navigation  Acts 
whether  particular  substances  were  liable  to  toll  as  "  stones  " 
or  as  "  merchandize."  " 

The  word  "fossils  "  may,  in  a  strict  sense,  ajDply  to  stones 
dug  or  quarried.  Usually,  however,  it  appears  to  apply  only 
to  metallic  minerals.^ 

The  expression  "produce"  of  mines  or  minerals  does  not 
necessarily  mean  produce  in  its  native  state.  Coke  may  be 
such  produce,  although  by  combustion  its  chemical  nature  is 
chanoed.^ 


IMining  sec- 
tions of  ttie 
Acts. 


Sect.  3.—"  MINES   OF   MINERALS "   IN   RAILWAYS   AND 
WATERWORKS   CLAUSES   ACTS. 

The  mining  sections  of  the  Eail.  CI.  Cons.  Act,  1845,^  and 
the  Wat.  CI.  Act,  1847,*^  are  subsequently  stated  in  extensoJ 
But  it  will  be  convenient  to  refer  here  to  their  principal 
provisions.  The  sections  of  the  Eail.  CI.  Act  are  headed  by 
the  words:  "  And  with  respect  to  mines  lying  under  or  near 
the  railway  be  it  enacted  as  follows ; "  and  those  of  the 
Wat,  CI.  Act  by  the  words:  "And  with  respect  to  mines  be 
it  enacted  as  follows."  Section  77  of  the  Eail.  CI.  Act  and 
section  18  of  the  Wat.  CI.  Act  provide,  that  the  company  or 
undertakers  "  shall  not  be  entitled  to  any  mines  of  coal,  iron- 
stone, slate,  or  other  minerals  under  any  land  purchased  by 
them,"  except  such  parts  "as  shall  be  necessary  to  be  dug  or 
carried  away  or  used  in  the  construction  of  the  works,  unless 
the  same  shall  have  been  expressly  purchased ;  and  all  such 


1  Post,  p.  51.  As  to  its  meaning 
in  Derbyshire,  see  iwst,  Chap.  XXI., 
Sect.  1,  a. 

-  See  Fisher  r.  Lee,  12  A.  &  E. 
622 ;  Dant  v.  Moore,  9  L.  T.  N.  S.  381. 

^  See  Rosse  v.  Wainman,  14  M.  & 


W.  872,  873. 

■*  See    Bowes 
C.  B.  518,  523. 

9  8  &  9  Vict.  c.  20. 

6  10  &  11  Vict.  c.  17. 

'  Post,  pp.  350—356. 
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mines,  excepting  as  aforesaid,  shall "  otherwise  be  deemed  to 
be  excepted  out  of  the  conveyance.  It  is  then  provided,^  that 
notice  shall  be  given  by  the  owner  of  his  intention  to  work 
"any  mines  or  minerals;  "  that  the  company  or  midertakers 
may  thereupon  cause  "such  mines"  to  be  inspected;  and 
that,  if  the  working  of  "  such  mines  or  minerals  "  be  likely  to 
damage  the  works,  and  they  be  willing  to  make  compensation 
for  "such  mines,"-  he  shall  not  work.  Provision  is  then 
made^  for  the  mode  of  working  the  said  "mines,"  in  case 
compensation  be  not  made.  The  company  or  undertakers  are 
then  empowered  to  enter  upon  any  lands  in  which  "  any  such 
mines "  are  being  worked  to  inspect  the  same.*^  And  pro- 
vision is  then  made  under  the  Eail.  CI.  Act^  for  the  event 
of  "any  such  mines"  being  worked  contrary  to  the  statute. 
The  liail.  CI.  Cons.  (Scotland)  Act,  1845,  contains  provisions 
of  a  very  similar  kind.° 

Prior    to  (ilasqnw  v.  Farie,''  and  Midland  IlaUicaij  Co.    v.   Decisionsand 

dicta  prior  to 

Ilohinson,^  section  77  of  the  Eail.  CI.  Act,  and  section  18  of  the  those  in 
Wat.  CI.  Act,  and  the  corresponding  section  in  the  Scotch  Act,  j^^^H  ° 
had  been  the  subject  both  of  dicta  and  decision.  In  Great 
Western  Railicaij  Co.\. Bennett,''^  it  was  said  by  Lord  Chelmsford, 
"  That  this  section  reserves  to  the  mine  owner  all  the  minerals, 
however  near  they  may  be  to  the  surface,  unless  the  Company 
chooses  to  purchase  them,  appears  very  clearly  from  the 
exception  of  '  the  parts  necessary  .to  be  dug  or  carried  away,  or 
used  in  the  construction  of  the  Company's  works,'  as  these  will 
of  course  be  the  minerals  lying  nearest  to  the  surface."     In 

1  Rail.    CI.    Act,    s.    78;    Wat.    CI.  case  was,  however,  a  Scotch   appeal, 

Act,  H.  22.  and    Lord    Halshury   (G71,  G72,   073) 

'  The  liail.  CI.  Act  adds  the  words  reser\'ed  the  right  to  re-consider  the 

"or  any  part  thereof."  questions  raised  if  tliey  should  arise 

3  Rail.  CI.  Act,  K.  79;  Wat.  CI.  Act,  in    England.     Lord   Ashhourne   took 

8.  23.  the  same  view  in  Fishhournc  v.  llaniil- 

*  Rail.  CI.  Act,  ss.  83,  84  ;  Wat.  CI.  ton,  25  L.  R.,  Ir.  501.     Sec  however 

Act,  K,  2G.  Mid.  R.  Co.  f.  Hauncliwood,  &c.,Co. 

'  S.  85.    The  Wat.  CI.  Act  contains  20  Ch.  D.  560,  j^cr  Kay,  J. ;  Jersey  v. 

no  similar  provision.  Neath  Poor  Law  Union,  22  Q.  B.  D. 

•■'  The  sections  are  to  he  construed  559,  j^er  Lord  Eshcr. 

in  the  same  way  in  P>ngland,  Scotland  ^  13  A   C.  057. 

and  Ireland:  Glasgowc.  Farie,  13  A.  C.  "  15  ib.  19. 

€74,    082,    080,   j^cr   Lords    Watson,  '•'  L.  R.  2  H.  L.  38. 
Herschell     and     Macnaghten.       The 
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Decisions  in 
House  of 
Lords  and 
summary  of 
conclusions 
reached. 


(1)  "Mines" 
qualifies  sub- 
sequent 
words. 


(2)  "  Mines  " 
not  confined 
to  under- 
ground work- 
ings. 


Jamiesoii  v.  Xorth  Jh-itinh  liaihrai/  Co.,^  it  was  held,  that  free- 
stone worked  by  an  open  quarry  was  excepted  by  the  Scotch 
EaiL  Act.  In  Dixon  v.  Caledonian,  ii-c,  liailiraij  Companies,^ 
a  similar  decision  was  arrived  at  as  to  limestone  worked  by 
open  workings.  In  Errinriton  v.  Metropolitan  Raihvay  Co.,^ 
Jessel,  M.  E.,  said,  "  AVhat  are  minerals  probably  within  the 
meaning  of  the  Act  of  Parliament  are  some  beds  of  gravel,  or 
some  beds  of  clay,  lying  near  the  surface,  and  it  is  said  they  can 
only  be  worked  from  the  surface."  In  Midland  Railway  Co. 
V.  Haunch  wood,  dr.,  Co.,'^  Kay,  J.,  decided,  that  a  bed  of  clay 
got  by  open  workings  was  excepted  by  the  Kail.  CI.  Act. 
And  in  Midland  Railway  Co.  v.  Miles,''  a  bed  of  clay  got 
by  open  workings  was  assumed  to  be  excepted.  The  whole 
matter  was,  however,  the  subject  of  elaborate  examination 
and  decision  in  Glasgow  v.  Farie  and  Midland  Railway  Co.,. 
V.  Rohinso)i ;  and,  as  these  cases  were  both  in  the  House  of 
Lords,  the  previous  dicta  and  decisions  need  not  be  further 
referred  to,  except  to  state  to  what  extent  they  are  now 
to  be  considered  law. 

Glasf/ow  V.  Farie^  was  a  Scotch  appeal  under  the  AVat. 
CI.  Act ;  and  Midland  Railway  Co.  v.  Robinson "  was  an 
English  appeal  under  the  Eail.  CI.  Act.  In  both  cases  wide 
differences  of  judicial  opinion,  both  in  the  conclusions  reached, 
and  in  the  reasons  for  those  conclusions,  were  manifested. 
It  is  not  easy  to  summarise  either  the  conclusions  or  the 
reasons,  but  the  following  is  an  attempt  to  do  so  : 

(1)  The  word  "mines"  in  section  77  of  the  Eail.  CI.  Act, 
and  section  18  of  the  Wat.  CI.  Act,  qualifies  all  the  subsequent 
words  of  the  exception  ;  and  consequently  those  minerals  only 
are  included  in  it  which  constitute  mines.^ 

(2)  The  word  "  mines  "  is  used  in  the  widest  sense  which 
can  properly  be  given  to  it ;  ^  and  it  cannot  therefore  be 
confined  to  underground  workings. 


1  6  Scot.  Law  Rep.  188. 

2  5  A.  C.  820  (see  pp.  823,  824). 

3  19  Ch.  D.  571. 
*  20  Ch.  D.  552. 

»  33  Ch.  D.  632 :  see  p.  642.     The 
point  was  not  argued. 


«  13  A.  C.  657. 


15  A.  C.  19. 

*  Glasgow  V.  Farie,  13  A.  C.  at 
pp.  676,  683,  686,  687.  There  was 
no  difference  of  opinion  among  their 
Lordships  on  this  point. 

See,  as  to  the  secondary  sense  of 


•niine,  ante,  pp.  5,  6. 
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This  was  the  view  of  Lords  Watson  and  Herschell.^      It   Views  of 

•    ,        T     1  /        •  IP  Lords  Watson 

could  not,  they  thought,  have  been  intended  (as  in  cases  betore  and  Her- 
the  Eating  Act,  1874 -)  to  distinguish  between  the  different  ^*^^®"- 
methods  of  getting  ;  and  to  enact,  that  a  mine,  which  would 
naturally  be  worked  by  open  workings,  should  be  taken  and 
paid  for  at  once,  but  that  a  mine,  which  would  naturally  be 
worked  by  underground  workings,  should  not  be  taken  and 
paid  for  until  it  was  actually  worked.  The  extent  to  which 
mines  were  sold  or  excepted  would  otherwise  be  left  to  depend 
upon  the  mode  by  which  they  might  be  found  to  b  workable, 
or  by  which  their  owners  might  choose  to  work  them  at  some 
future  time.  "Mines,"  said  Lord  Watson,'^  "must  be  taken 
to  signify  all  excavations"  [i.e.,  whether  surface  or  subter- 
ranean] "  by  which  the  excepted  minerals  may  be  legitimately 
worked  and  got."*  It  follows,  that,  if  any  mineral  clearly 
within  the  meaning  of  the  sections  (as,  for  example,  coal, 
ironstone,  or  slate,  which  are  expressly  mentioned)  crops  out 
at  any  part  of  the  surface  taken  for  railway  or  waterworks 
purposes,  and  required  in  the  ordinary  course  to  be  got  by 
surface  workings,  such  workings  are  "mines  of  minerals," 
and  excepted  accordingly.' 

Lord  Macnaghten  took  a  different  view.  He  considered «  J'/^^^^°^j^^°['^ 
that  the  word  "mines"  was  used  hi  what  he  held  to  l)e 
its  ordinary  signification  of  underground  operations.'^  He 
accordingly  thought,  that  the  intention  of  the  legislature  was 
to  distinguish  between  the  different  modes  of  working.  "  The 
Act  excepts  mines  of  slate;  it  is  silent  as  regards  slate 
quarries.     The  more  natural  inference  would  be,  that  slate 

'  (Hasgow   V.   Farie,  13  A.   C.   pp.  tcrcd  piece   of   mineral    lying  iitulor 

G78,  079,  G83,  G84,  G85  ;  Mid.  11.  Co,  the   land,    which    could   bo   call.d    a 

V.  Ilobinson,  15  A.  C.  I'J.  mine,    hut   only   mineral    substances 

-  J'ost,  Chap.  XXIII.  d.  (a),  n.  lying  in  seams,  beds,  or  strata. 

3  Glasgowr.  Farie,  s(/;>.  GTS.  In  Mid.  ■•  It  is  presumed,  that "  legitimate" 
K.  Co.  f.  Robinson,  15  A.  C.  p.  34,  Lord  working  means  working  according  to 
Watson  added,  "  It  may  be  more  accu-  the  ordimiry  course  of  beneficial  work- 
rate  to  say  that  the  expression  '  mines  ing  in  the  locality, 
of  coal,'  &c.  is  used  by  the  legislature  '  Glasgow  v.  Faric,  sitji.  at  pp  G7H, 
to  denote  the  minerals  in  situ,  with-  070,  per  Lord  Watson, 
out  reference  to  the  manner  in  which  ''•  lb.  at  pp.  G87  ct  acq. ;  Mid.  R.  Co. 
they    can    be    worked."     And    Lord  v.  Robinson,  sup.  pp.  34,  35. 
Her.schell  in  the   same  case    (p.  27)  "  Ante,  p.  4. 
observed,  that  it  was  not  every  scat- 


Watson. 


Herschell. 
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mines  are  excepted,  and  that  slate  quarries  are  not,  especially 

as   the   Kail.  CI.  Acts   make   mention   of   slate   quarries   in 

another  group ^  of  sections."- 

(3)  Freestone        (3)  Substances,  such  as  freestone  and  limestone  ordinarily 

gSt^l>"sSace  got    by    surface    operations    are    "minerals"    within    these 

workings  are    sections  ;  and  surface  workings  of  such  minerals  are  therefore 

"  mmes.  "  •  n^^    •  ^ 

"mines  of  minerals"  within  the  exception.  This  was  the 
view  of  Lords  Watson  and  Herschell.^ 

View  of  Lord  Lord  Watson  reached  this  conclusion  on  the  ground,  that 
the  exception  included  all  minerals  cjusdcin  generis  with  slate, 
in  the  sense  of  being  worked  by  the  same  methods. 

View  of  Lord  Lord  Herscliell  rested  his  decision  on  wider  grounds. 
Having  ex,pressed  his  opinion,  that  "mineral"  must,  j^rinid 
facie,  and  apart  from  any  context,  be  interpreted  in  the  wide 
sense  already  mentioned ;  •*  he  held  (applying  apparently 
the  rule  laid  down  by  Mellish,  L.  J.,  in  Hext  v.  Gill,^  to  the 
case  of  an  Act  of  Parliament)  that  the  exception  extended  to 
"all  such  bodies  of  mineral  substances  lying  together  in 
seams,  beds,  or  strata  as  are  commonly  worked  for  profit,  and 
have  a  value  independent  of  the  surface  of  the  land  ;"^  not 
meaning  by  that  expression  to  confine  it  to  value  at  the  time 
of  the  purchase.'^  And,  with  reference  to  the  ground  upon 
which  Lord  Watson  based  his  decision,  he  thought  that  there 
was  no  common  genus  within  which  coal,  ironstone,  and  slate 
could  be  comprised.*^  He  referred  to  an  objection,  which  had 
been  taken  in  argument,  that,  if  the  mine-owner  were  at  liberty 
to  work  by  surface  operations,  it  would  be  open  to  him  to 
remove  the  very  thing  which  the  company  had  bought,  and 
so  directly  interfere  with  the  existence  of  the  railway.  But  he 
pointed  out,'-'  first,  that  the  surface  might  be  rendered  just  as 
unfit  for  railway  purposes  by  subterranean  workings,  and 
secondly,  that  precisely  the  same  difficulty  would  arise  when- 
ever a  mineral,  ordinarily  worked  by  underground  operations, 

'  See  s.  32  :  see  post,  p.  118.  s  Glasgow  v.  Farie,  13  A.  C.  685. 

"  Glasgow  V.  Farie,  sup.  p.  688.  '  Mid.  R.  Co.  v.  Robinson,  15  A.  C. 

3  Glasgow  V.  Farie,  13  A.  C.  677,       26,  27. 

679  ;   Mid.   R.    Co.   v.   Robinson,  15          ^  Glasgow  v.   Farie,  S7ip.  pp.  683, 

A.  C.  19.  684. 

*  Ante,  p.  9.  'J  Mid.  R.  Co.  v.  Robinson,  15  A.  C. 

«  7  Ch.  699,  cmtc,  pp.  11  ct  seq.  28,  29. 
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cropped  out  at  or  near  the  surface.  He  also  took,  by  way  of 
illustration,  the  case  of  a  deep  seam  ordinarily  got  hj  under- 
ground workings,  but  (as  in  the  case  of  a  cutting  or  tunnel) 
forming  the  surface  on  ^Yhich  the  railway  rests.  "  Such  a 
seam  would  be  a  '  mine '  within  the  construction  suggested  " 
{i.e.,  that  mines  were  confined  to  subterranean  workings)  "  and, 
therefore,  reserved  by  the  landowner,  together  with  the  right 
to  work  it ;  and  yet  the  same  question  might  be  asked,  can 
it  have  been  intended  that  such  owners  should  have  the  right 
to  take  away  the  surface  upon  which  the  rails  are  laid  ?  "^  He 
further  called  attention  to  the  practical  diiBficulties  to  which  the 
contrary  view  would  give  rise.  In  taking  land  it  would  be 
necessary  to  ascertain  what  minerals  would  not,  according  to 
the  usual  mode  of  working,  be  got  by  underground  workings. 
Moreover,  the  question  what  mines  were  excepted  might  have 
to  be  determined  many  years  afterwards  by  an  inquiryas  to 
the  usual  mode  of  working  at  the  time  of  the  conveyance  ;  and 
in  cases  like  that  of  slate,  which  is  sometimes  worked  both 
from  the  surface  and  underground,  an  answer  might  be  im- 
possible." Furthermore,  if  the  suggested  construction  were 
right,  it  would  be  necessary,  in  taking  land,  to  ascertain  what 
surface  minerals  lay  under  lands  laterally  adjoining  such  parts 
of  the  railway  as  would  be  injured  if  they  were  worked,  and  to 
purchase  those  minerals  and  the  land  under  which  they  lay  as  a 
protection  against  such  injury,  as  the  provisions  of  section  78  as 
to  giving  notice  and  otherwise  would  not  be  applicable.  The 
common  law  right  to  adjacent  support  is  limited  to  that  which 
the  land  required  in  its  natural  state  ;  and  this  is  all  the  Com- 
pany would  1)6  entitled  to,  apart  from  the  implied  right  of  sup- 
port from  adjacentland  in  the  same  ownershipas  that  conveyed.'' 

The  interpretation  given  by  Lord  Macnaghten  to  the  word  5,',jcna^ufn^ 
"  mines "  led  him  necessarily  to  dissent  from  the  view  that 
■substances    worked    by    surface   operations   were    within    the 
•exception.     For,  even  if  they  were  "  minerals,"  the  workings 
•of  them,    being   surface   workings,    could   not  be  "  mines  of 

'  Mid.  R.  Co.  V.  Robinson,  15  A.  C.  is  respectfully  submitted   that  Lord 

29,  ;jcr  Lord  Hcrscholl.  Herschell's      observations     are     not 

*  See  ib.  answered    by    those    of    Lord    Mac- 

3  Mid.    R.    Co.    V.    Robinson,     15  nagliten  in  Mid.  R.  Co.  v.  Robinson, 

A.    C.    29,    30,  2^er    Lord    Herscbell.  sup.  at  pp.  35,  30. 

,See  post,  pp.  293,  294,  306—310 
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(4)  Common 
clay  not  in- 
cluded in 
"  mines." 

View  of  Lord 
Watson. 


View  of  Lord 
Macnaghten. 


minerals."  "  If,"  said  his  Lordship/  "  it  was  really  the  inten- 
tion of  Parliament,  that  all  minerals,  however  worked,  should 
be  deemed  to  be  excepted  from  conveyances  to  railway 
companies,  unless  expressly  mentioned  therein,  I  cannot 
conceive  why  the  word  '  minerals '  is  not  to  be  found  in  the 
heading  to  this  part  of  the  Act ;  or  why  the  word  '  minerals ' 
was  not  used  in  section  77  instead  of  the  expression  '  mines  of 
coal,  ironstone,  slate,  or  other  minerals  ; '  or  why  the  legislature 
in  the  heading,  and  in  that  section,  avoided  the  use  of  the 
common,  obvious,  and  well-understood  expression  '  mines  and 
minerals.' "  He  also  expressed  an  opinion,  that  the  considera- 
tions which  induced  the  legislature  to  provide,  that  mines 
worked  by  underground  workings  need  not  immediately  be 
purchased,  did  not  apply  in  the  case  of  surface  minerals ;  the 
existence  of  which  in  an  unworked  state  was  essential  to  the 
existence  of  the  railway  or  waterworks,  and  the  value  of  which 
was  easily  ascertained.- 

(4)  Common  clay,  sand,  or  gravel,  which  forms  the  upper 
soil,  is  not  within  the  exception ;  and  the  exceptional  thickness 
of  the  stratum  in  question  is  for  this  purpose  immaterial.^ 

Lord  Watson  was  of  this  opinion,  on  the  ground  that  the 
section  only  excepts  mines  "under  any  land  purchased,"  and 
that  the  expression  "  land"  cannot  be  restricted  to  vegetable 
mould  and  cultivated  clay,  but  must  include  the  upper  soil.* 

Lord  Macnaghten's  opinion  as  to  the  meaning  of  the  word 
"  mines  "  involved  concurrence  with  this  view.  He  also  relied 
upon  sub-sections  32  to  43.-^  He  considered,  that  a  purchase 
under  section  42  would  vest  in  the  Company,  as  part  of  the  pro- 
perty purchased,  clay,  stone,  gravel,  sand,  and  other  things  of 

1  Mid.  R.  Co.  V.  Robinson,  15  A.  C.       the  surface  or  the  subsoil.    (As  to  the 

meaning  of  subsoil, see  2)ost,  p.  30.)  The 
expression  is  presumably  founded, 
upon  Lord  Watson's  judgment.  Lord 
Watson,  however,  does  not  use  it ; 
and  it  is  evident,  that  he  had  in 
his  mind  the  upper  soil,  but  the  sub- 
soil only  in  cases  where  the  stratum 
of  clay,  &c.,  forming  the  upper  soil 
was  exceptionally  thick  :  see  p.  679. 

■•  Glasgow  V.  Farie,  13  A.  C.  679. 

»  See  post,  pp.  118—120. 


35. 

-  Glasgow  V.  Farie,  13  A.  C.  697, 
698. 

^  See  Glasgow  v.  Farie,  13  A.  C. 
657.  See  also  Hamilton  v.  N.  B.  Rail. 
Co.,  13  Sess.  Cas.  Ser.  4,  454.  The 
head  note  in  Glasgow  v.  Farie,  in  stat- 
ing the  decision,  speaks  of  "  common 
clay,  forming  the  surface  or  subsoil." 
This  does  not  seem  a  happy  expres- 
sion. Common  clay  (like  every  other 
mineral)    of    necessity,   forms   either 
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that  sort,  although  not  expressly  purchased,  and  without  any 
liability  to  work  as  the  surveyor  of  the  owner  should  direct; 
and  that  the  expression  ''any  land  purchased"  in  section  77 
included  a  purchase  under  section  42;  and  that  this  result 
would  not  be  consistent  with  a  construction  of  "  mines  "which 
would  comprehend  clay  and  gravel.^  He  also  rehed  upon  the 
words  in  section  77  "  except  only  such  parts  thereof  as  shall 
be  necessary."  He  considered,  that,  if  clay,  stone,  and  gravel, 
which  are  ordinary  materials  for  constructing  or  repairing, 
were  intended  to  be  included  in  "  mines,"  the  words  "  as  shall 
be  useful  or  proper  "  would  have  been  found  instead  of  the 
words  "  as  shall  be  necessary ;  "  and  that,  on  the  other  hand, 
the  Company  would  have  been  required  to  work  such  parts 
under  the  direction  of  the  owner's  surveyor.-  He  also  thought, 
that  this  conclusion  involved  no  hardship  upon  railway  com- 
panies. It  was  argued,  that,  unless  the  word  "mines'-  was 
held  to  include  surface  minerals,  railway  companies  might  be 
exposed  to  the  risk  of  having  the  safety  of  their  works 
endangered  by  the  working  of  clay  and  gravel  which  laterally 
adjoined.  But  he  thought  the  answer  was,  that  railway 
companies  must  judge  for  themselves  what  extent  of  lateral 
land  was  required,  and  take  sufficient  to  ensure  the  stability 
of  their  works.'* 

Lord  Herschell's  opinion  upon  the  second  and  third  proposi- 
tions led  him  to  differ  from  Lords  Watson  and  Macnaghten 
upon  the  fourth.^ 

The  actual  decision  in  Olasfioic  v.  Farie^  was  as  follows :  g]^*^f '^  "'• 
The  appellants,  ])y  virtue  of  the  Waterworks  Act,  and  a 
conveyance  containhig  an  exception  of  the  "whole  coal  and 
other  minerals  in  the  land  in  terms  of  the  Wat.  CI.  Act, 
1847,"  purchased  from  the  respondent  a  parcel  of  land  for  the 
purpose  of  erecting  waterworks.  About  two  or  three  feet 
below  the  surface  lay  a  seam  of  valualjle  brick  clay.  The 
respondent  worked  the  same  seam  in  tlie  adjoining  land  to  a 
depth  of  from  twenty  to  thirty  feet;  and,  having  reached  the 
appellant's  boundary,  claimed  the  right  to  work  out  the  seam 

'  Glasgow  V.  Farie,  sup.  G94— G9C.  '  10.  OT'J. 

2  J6.  G89.  '  13  A.  C.  G57. 

3  lb.  698. 


View  of  Lord 
Horschell. 
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under  the  land  purchased  hy  the  appellants.  It  was  held^ 
reversing  the  decision  of  the  Court  of  Session,  that  this 
seam  was  not  included  in  the  exception  in  the  Act,  and  that 
the  appellants  were  entitled  to  an  interdict  restraining  the 
respondent  from  working  it.  This  case  in  effect  overruled 
the  dictum  in  Errington  v.  Metropolitan  Railway  Co.,  and  the 
decision  in  Midland  Bailwaij  Co.  v.  HauncJucood,  dr.,  Co. 
already  referred  to.- 
]\Iidland Rail-  And  in  Midland  Railway  Co.  v.  Robinson^  the  actual 
Robinson.  decision  was  as  follows :  The  appellants  purchased  certain 
land  from  the  respondent's  predecessor  under  the  Eail.  CI. 
Cons.  Act,  1845.  The  conveyance  contained  no  special 
reference  to  mines  or  minerals.  The  respondent  gave  notice 
to  the  appellants  of  his  desire  to  work  certain  beds  of  iron- 
stone and  limestone  lying  under  the  land  purchased  at  depths 
varying  from  six  to  thirty-six  feet.  The  ironstone  and  lime- 
stone could  only  be  worked,  and  according  to  the  custom  in 
the  district  would  be  properly  worked,  by  surface  operations. 
The  appellants  brought  an  action  to  restrain  the  working  so 
as  to  injure  the  railway.  It  was  held,*  affirming  the  decision 
of  the  Court  of  Appeal,^  that  the  exception  in  the  Act  included 
the  mines  in  question.  This  case  in  effect  confirmed  the 
decisions  in  Jamieson  v.  North  British  Railway  Co.  and  Dixon 
V.  Caledonian,  &c.,  Railway  Companies  already  referred  to.^ 
Result  of  the  In  construing  these  ill-drawn  sections,  difficulties  were 
ecisions.  inevitable.  But,  whether  the  difficulties  have  been  satis- 
factorily met,  is  another  question.  Lord  Herschell  took  one 
view,  and  adhered  to  it  in  both  cases.  Lord  Macnaghten 
took  an  opposite  view,  but  was  equally  consistent.  Lord 
Watson's  opinion  practically  turned  the  scale  in  each  case 
in  opposite  directions.'^     In  Glasgow  v.  Farie  the  greater  part 

1  Per  Lords  Halsbury,  Watson,  and  ^  ]\Iid.  R  Co.  v.  Robinson,  37  Ch.  D. 

Macnaghten,  Lord  Herschell  dissent-  386,  which  affirmed  the  decision  of 

ing.  Chitty,  J. 

'Ante, -p.  22.     That  Ruabon  Brick,  ^  Ante, -p.  22.    See  also  Glasgow,  &c., 

&c.,  Co.  V.  G.  W.  R.  Co.,  1893,  1  Ch.  Rail.Co.v.Bain,21Sess.Cas.Ser.4,134. 

427,  is  not  inconsistent  with  Glasgow  ^  Lord  Halsbury  was  a  party  to  the 

V.  Farie,  seej^ost.,  p.  425.  judgment  in  Glasgow  v.  Farie;  but 

^  15  A.  C.  19.  he  rested  his  decision  on  the  express 

■*  Per  Lords  Herschell  and  Watson,  ground  that  the  case  was  a  Scotch 

Lord  Macnaghten  dissenting.  one  :  see  as  to  this,  aiitc,  p.  21,  n. ". 
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of  Lord  Watson's  reasoning  was  in  favour  of  the  conclusion 
reached  by  Lord  Herschell ;  but  he  parted  from  Lord  Herschell 
because  the  expression  used  in  section  18  of  the  Wat.  CI.  Act 
was  mines  "under  any  hind  purchased  ;  "  and  he  thought  that 
land  must  include  clay,  sand,  and  gravel — a  point  of  some 
refinement.^  The  result  is  to  place  clay,  sand,  and  gravel  in 
a  categoiy  of  their  own,  without  any  apparent  reason.  As  a 
matter  of  practical  convenience,  it  is  to  be  regretted  that 
Glasfioir  v.  Farie  could  not  have  been  differently  decided; 
but  nothing  short  of  an  amending  Act  can  now  place  the 
law  on  this  subject  on  a  consistent  and  satisfactory  footing. 


Sect.  4.— SURFACE,  SUBSOIL,  LAND,  CLOSE,  TENEMENT, 
HEREDITAMENT,  SOIL. 

"  Surface,"   or  superficies,  prima  facie,  means,  of  course,   Surface, 
nothing  more  than  the  mere  restimenta  tcrrce.     No  portion, 
therefore,  of  the  actual  surface  of  the  earth  will  be  included 
in   "mine,"   "quarry,"  or  "minerals."-     And  if  the  article 
in  question  in  effect,  although  not  actually,  consists  of  the 


'  In  Jersey  v.  Neath  Poor  Law 
Union,  22  Q.  B.  D.  555,  the  Court 
of  Appeal  apparently  thought,  that 
the  decision  in  Glasgow  v.  Farie  was 
to  be  referred  to  the  nature  of  the 
transaction.  "  When  land  is  bought 
for  the  purpose  of  waterworks,  and 
making  a  reservoir,  I  tliink  it  might 
reasonably  be  said,  that  there  was 
something  in  the  nature  of  the 
transaction  to  show  that  the  clay 
was  to  be  used  in  carrying  out  the 
purpose  of  the  Act  or  the  convey- 
ance, and  could  not  have  been  in- 
tended to  be  reserved,"  p.  5G0,  j)er 
Lord  Esher :  see  also  pp.  557,  558. 
"There  are  transactions  in  which  the 
surface  of  the  soil  is  dealt  with  as 
such,  and  in  which  it  is  intended 
to  protect  that  which  is  dealt  with  to 
the  extent  which  the  legislature  or 
the  grantor  has  indicated.  It  is 
obvious,  that  the  case  of  Lord  Provost 
of  Glasgow  r.  Farie  is  a  case  of  that 


kind :  "  p.  5G2,  per  Bowcn,  L.  J. 
Lords  Watson  and  Macnaghten,  how- 
ever, based  themselves,  not  upon  the 
nature  of  the  transaction,  but  upon 
the  meaning  of  the  words  in  the  Act 
(see  ante,  pp.  2G,  27).  If  Lord  Watson 
had  proceeded  upon  the  nature  of  the 
transaction,  there  is  no  reason  to  sup- 
pose that  he  would  have  come  to  a 
different  conclusion  in  Mid.  R.  Co. 
V.  Robinson.  See  further,  as  to  those 
observations  of  the  Court  of  .\ppeal, 
post,  pp.  219,  220. 

-  See  Mid.  R.  Co.  v.  Haunchwood, 
&c.,  Co.,  20  Ch.  D.  555,  per  Kay,  J. 
In  Bell  V.  Wilson  (2  Dr.  &  Sm.  399), 
V.-C.  Kindersley  said,  tiiat  mineral 
would  include  the  mould  or  loam, 
which  lies  more  immediately  at  the 
surface,  and  on  which  the  verdure 
grows  and  thrives.  But  this  is  a 
wider  meaning  than  the  word  '  min- 
erals'  ever  haH,i)rimd  facie,  \n  a  legal 
document :  sec  ante,  p.  14. 


30 


MEANINGS    OF    SURFACE,    SUBSOIL,    LAND, 


[chap.  I. 


Subsoil. 


Land. 


surface  of  the  earth,  it  \\i\\  not  be  inchided  m  any  of  those 
words.  It  has  accordingly  been  decided,  that  an  exception 
under  an  Inclosure  Act  in  favour  of  the  owner  of  land  of  "  all 
mines,  minerals,  stone,  and  other  substrata,"  with  a  right  to 
enter  the  said  lands  "  for  the  purpose  of  opening  such  mines, 
&c.,"  will  not  include  brick  earth,  which  forms  part  of,  or 
by  lying  close  thereto  in  effect  forms  part  of,  the  surface.^ 
"  Surface  "  may,  however,  be  used  in  a  secondary  sense  to 
denote  the  whole  of  the  soil  down  to  the  centre  of  the  earth, 
except  the  mines  ;  -  or,  as  opposed  to  an  underlying  mine,  the 
whole  of  the  soil  lying  over  such  mine,  whether  such  soil 
itself  contains  minerals  or  not.  ^ 

"  Subsoil "  includes,  prima  facie,  all  that  is  below  the 
actual  surface  down  to  the  centre  of  the  earth.^  It  is,  there- 
fore, a  wider  term  than  "  mines  "  or  "  quarries  ;  "  or  even,  it 
is  submitted,  than  "  minerals,"  when  that  expression  is  used 
in  a  legal  document.^  And  an  exception  of  "  coals  and  coal 
mines  "  will  only  comprise  that  portion  of  the  subsoil  which 
actually  consists  of  mines  of  coal,  and  will  not  comprise  any 
intervening  or  other  strata.^ 

"  Land  "  or  "  lands  "  will,  j^rinid  facie,  include  mines"  and 
quarries  ;  ^  in  fact,  everything  under  the  sky  down  to  the 
centre  of  the  earth.^  But  it  is  doubtful,  whether  a  coal  mine 
is  "  land  "  within  the  Pauper  Settlement  Act,  6  Geo.  4,  c.  57 ; 
so  as  to  enable  an  occupation  of  it  to  confer  a  settlement.^*^ 
"Lands"  do  not  include  mines  under  the  Poor  Eate  Act, 


1  See  Church  v.  Inch  Comms.,  11 
C.  B.,  N.  S.  664. 

-  Pountney  v.  Clayton,  11  Q.  B.  D. 
pp.  8.33,  839,  840,2Jer  Brett,  M.  R.  and 
Bowen,  L.  J. 

3  See  Humphries  i'.  Brogden,  12 
Q.  B.  742. 

*  See  Cox  v.  Glue,  5  C.  B.  549. 

*  See  Atkinsonu.  King,  2  L.  R.  (Ir.) 
339  :  see  ante,  p.  14. 

*  See  Ramsay  v.  Blair,  1  A.  C.  704. 
'  Shep.    Touch.    90;    Campbell    v. 

Leach  Amb.  747 ;  Clegg.  v.  Rowland, 
2Eq.  165, 166  ;  Newcomen  v.  Coulson, 
5  Ch.  D.  142,  143  ;  Smith  r.  G.  W.  R. 
Co.,  3  A.  C.  165,  180;  Re  Met.  &c., 


R.  Co.  and  Cosh,  13  Ch.  D.  612; 
Errington  r.  Met.  R.  Co.,  19  ib.  568, 
569,  570,  573,  575,  578 ;  Consett  Wat. 
Co.  r.  Ritson,  22  Q.  B.  D.  333; 
Holliday  r.  Wakefield,  1891,  A.  C. 
81 :  see  Thursby  v.  Briercliffe  with 
Extwistle,  1895,  A.  C.  36,  per 
Lord  Herschell.  See  also  Orr  v.  Moir's 
Trustees,  19  Sess.  Cas.  Ser.  4,  700. 

«  See  McDonnell  v.  McKinty,  10 
Ir.  L.  R.  514,  521,  524. 

'•'  Pountney  v.  Clayton,  11  Q.  B.  D. 


See  R.  V.  West  Ardsley,  4  B.  &  S. 
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43  Eliz,  c.  2.^     Nor  does  "  land  "  include  coal  mines  under 
the  Lighting  and  Watching  Act,  1833." 

"  Close  "  is  a  word  sufficiently^  ^yide  to  include  both  the  Close— tene- 
surface  and  the  subsoil.^     So  "tenement"  or  "  hereditament  "  ditanient. 
includes  "  mines."  ^ 

"  Soil,"  2^rimd  facie,  includes  the  surface  and  all  that  is  Soil. 
below  it  down  to  the  centre  of  the  earth. ^ 

Thus  in  Toicnley  v.  Gibson,^  an  Inclosure  Act  directed  an  Towniey  v. 
allotment  of  part  of  the  lands  in  question  to  be  made  to  the 
lad}'  of  the  manor  "in  lieu  of  and  as  a  compensation  for  her 
right  and  interest  in  and  to  the  soil  of  the  residue  of  the  said 
common  and  waste  grounds,"  and  the  residue  to  be  allotted  to 
the  several  tenants  in  fee,  discharged  from  all  customary 
tenures.  The  Act  then  contained  a  saving  clause,  reserving 
to  the  lord  all  seignories,  rents,  fines,  <kc.,  and  all  other 
royalties  and  manorial  jurisdictions  whatsoever.  It  was  held, 
that  the  mines  under  the  allotments  made  to  the  tenants  were 
part  of  the  soil,  and  were  not,  therefore,  reserved  to  the  lord. 
And  the  mere  circumstance,  in  such  a  case,  that  the  mines 
are  in  lease  at  the  time  of  the  passing  of  the  Act,  will  make 
no  difference." 

It  may,  however,  appear  from  the  context  of  the  instru-  Pretty 
ment,  in  which  the  word  "  soil  "  is  used,  that  it  is  not 
intended  to  bear  its  primary  signification.  Thus  in  Pnttij  v. 
SoUij^  an  Inclosure  Act  directed  allotments  for  public  and 
specified  purposes,  and  that  one-sixteenth  should  be  allotted 
to  the  lord  of  the  manor  "  in  lieu  of  and  in  full  compensation 
for  his  and  their  right  and  interest  in  and  to  the  soil  of  the 
said  waste  lands,"  and  that  the  remainder  of  the  common 
lands  should  be  divided  amongst  the  commoners  to  be  held  in 
severalty.     It  was  then  declared,   that  the  lord's  seignorial 

'  Sec  j^ofit  Chap.  XXIII.  d.  (a),  ii. :  Co.,  L.  R.  8  Q.  B.  47,  48  ;  J'^rrington 

see   also  Thurshy  v.   Briercliffe  with  v.  Met.  R.  Co.,  19  Ch.  D.  508;  Loosc- 

Extwistlc,   1895,  A.  C.  at  p.  37,  ^'f?'  more  v.  Tiverton,  &c.,  R.  Co.,  22  Ch. 

Lord  Herschell.  D.  43. 

-  Thursby  v.   Bricrcliffc   with   Ex-  *  See  Pretty  v.  Solly,  2G  Beav.  012  ; 

twistle,   1895,   A.    C.    32.      See    also  Wakefield  v.  Buccleuch,  4  Eq.  024; 

ante,   p.   20,   as  to    the   meaning  of  Rolls  i\  St.  George,  14  Ch.  D.  790. 

"  land  "  in  s.  77  of  the  Rail.  CI.  Act.  '•  2  T.  R.  701. 

'  See  Cox  v.  Glue,  5  C.  B.  551  '  Sec  Townlcy  r.  Gibson,  2  T.  R.701. 

*  See  Dunn  v.  Binningham  Canal  "  20  Beav.  OOC. 
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rights  were  not  to  be  prejudiced  except  as  to  the  soil,  and 
that  the  lord  might  thereafter  enjoy  all  rents,  heriots,  &c., 
"and  all  mines,  minerals,  quarries,  and  other  royalties,'^ 
as  if  the  Act  had  not  passed.  It  was  held,  that  the  word 
"  soil  "  was  used  as  distinct  from  "  land,"  and  as  equiva- 
lent to  "surface;"  and  that  the  lord  was  entitled  under 
the  reservation  to  the  mines  under  all  the  lands  dealt  with 
by  the^ct. 

Bucclcuch  r.         gQ  i^  BuccUucU  V.  Wakefield}     There  a  local  Inclosure  Act  i 
Wakefield.  .  ,       ,  i  i         -i 

directed  allotments  to  be  set  out  with  the  ground  and  soil 
thereof  for  specified  public  purposes,  and  authorized  the  sale 
of  a  sufficient  portion  of  the  wastes  to  pay  the  expenses  of  the 
inclosure.     It  then  directed  a  portion  of  the  remainder  of  the 
wastes  to  be  allotted  to  the  lord  as  a  compensation  for  his 
interest  in  the  "  soil,"  and  the  residue  of  the  wastes  to  be  • 
allotted  amongst  the  commoners.     The  43rd  section  reserved  I 
to  the  lord  all  mines  and  minerals  under  the  lands  thereby 
directed   to   be   divided   and  inclosed  with  working  powers. 
The  General  Act "  (incorporated  with,  so  far  as  not  controlled  ; 
by,  the  Local   Act)    enacted,    that   every   allotment   set  out  ' 
and  sold  to  a  purchaser  to   defray  the  expenses  of  a  local 
enclosure  should  be  absolutely  discharged  from  all  common 
and  other  rights  thereon  "or  therein,"  and  be  vested  in  the 
purchaser  in  fee  absolutely.     It  was  held,  that  what  was  sold 
to   pay  the  expenses  of  the  inclosure  was  only  the  surface, 
and  was  subject  to  the   reservation   contained  in  the  43rd 
section.^ 


Sect.  5.— OPEN   AND   NEW   MINES   AND   QUARRIES. 

Importance  of  The  difference  between  an  open  mine  or  quarry,  and  one 
which  is  new,  is  of  general  importance.  It  usually  arises  in 
cases  between  a  tenant  for  life  or  years,  and  the  remainder- 
man or  reversioner  ;  either  as  regards  the  right  to  work,^  or 
as  regards  the  power  to  grant  leases.^  But  it  is  not  confined 
to  such  cases.     It  may  arise  in  cases  between  a  copyholder 

1  L.  R.  4  H.  L.  377.  field  v.  Buccleuch,  4  Eq.  613. 

-  41  Geo.  3,  c.  109,  s.  32.  •»  Post,  pp.  57  et  seq.,  63  et  seq. 

3  Affirming,  on  this  point,  Walie-'         *  Fost,  pp.  172 — 181. 
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and  his  lord,^  a  parson  and  his  successor,-  or  a  mortgagor  and 
his  mortgagee.^ 

To  constitute  an  open  or  old  mine^  or  quarry,  there  must  Generally. 
have  been  a  previous  general  dedication  thereof  by  a  person 
acting  within  his  lawful  rights,  for  the  purpose  of  making  a 
profit  from  the  produce.'^ 

If  the  profit  from  the  produce  has  been  made  by  means  of  Sales, 
sales,  it  is  clear,  that  the  mine  or  quarry  in  question  would  be 
treated  as  open.*'  And  where  a  general  dedication  for  the 
purpose  of  profit  and  sale  has  been  shown,  the  mine  or  quarry 
will  be  considered  open,  although  no  profit  may,  in  fact,  have 
been  made.' 

If  a  profit  has  been  made  by  means  of  a  lease  of  the  mine  Lease, 
or  quarry,  under  which  the  lessee  has  actually  worked,  it  is 
also  clear,  that  the  mine  or  quarry  would  be  treated  as  open.^ 
And  it  makes  no  difterence,  in  such  a  case,  whether  the  lessor 
has  reserved  a  share  of  the  profits,  or  has  merely  reserved  a  dead 
rent.'-'  Indeed,  although  the  lessee  has  never  actually  worked, 
the  mine  or  quarry  will  be  treated  as  open,  if  he  has  paid,  or 
l)ecome  liable  to  pay,  a  dead  rent.^"  And  an  agreement  for  a 
lease  is  for  this  purpose  equivalent  to  a  lease."  Whatever  the 
"owner  in  fee  .  .  .  would  have  taken  as  income  .  .  .  the 
person  who  has  a  right  to  the  income  is  entitled  to  receive."^- 

1  Post,  pp.  84 8G.  *  See  cases  cited  in  n.''. 

-  I'o.it,  pp.  91,  92.  "  111   Elias  r.    Snowdon,   &c.,   Co. 

J  Post,  pp.  94— 9G.  (4    A.    C.    454),    the    reservation   was 

"  In  strictness  the  word  "mine,"  of  a  share  of  the  profits,  and  Lord 
where  an  unopened  mine  is  spoken  of,  Cairns  in  his  opinion  (401)  laid  stress 
appears  to  be  used  in  a  secondary  upon  this  fact.  No  opinion  was  how- 
sense :  see  atilc,  p,  2.  ever  intimated  by  any  of  the  Lords, 

*  See  Coppinger  v.  Gubbins,  3  J.  &  that  the  actual  decision  would  have 

L.  417  ;  Elias  r.  Griffith,  8  Ch.  D.  532,  been  different,  if  the  reservation  had 

nom.  Elias  r.   Snowdon,  &c.,  Co.,  4  been  by  way  of  dead  rent. 

A.  C.  454;    Campbell  v.  Wardiaw,  8  '"  Stoughtonr.  Leigh,  1  Taunt, 402; 

A.C.  G49,  050;  Dashwoodr.Magniac,  Kc   Kcmuys-Tynte,   1892,2  Ch.  215, 

1891,  3  Ch.  pp.  327,  328,  .300,  301.  per  North,  J.  Klias  r.  Snowdon,  &c., 

»  See  Elias  v.  Snowdon,  &c,,  Co.,  4  Co.,  4   A.  C.  at  p.  401,  contains  an 

A.  C.  461,  per  Lord  Cairns,  405,  per  apparent  dictum  of   Lord   Cairns  to 

Lord   Selborne.     See  also  Coppinger  the  contrary  :    "  provided  it  be  ostab- 

V.  Gubbins,  3  J.  &  L.  417,;jer  Lord  lisbed,   that  any  quarry  was  opened 

St.  Leonards  ;  Elias  r.  Griflhth,  8  Ch.  ""<lt"-  the  powers  of  tiiat  lease."    But 

D.  532,  i^cr  James,  Cotton  &  Thcsiger,  it  was  not  necessary  to  determine  the 

L  jj  particularpointmentionedin  the  text. 

'  Elias  V.  Griffith,  8  Ch.  D.  521, 532,  "  He  Kemeys-Tynte,  sup. 

533  :  cf.  Spencer  r.  Scurr.  31  Beav.  334.  "  ^^• 

M.M.  D 
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Use. 


Dedication  by 
author  of 
settlement 
not  necessary 


No  actual 
openings. 


Kestricted 
openings. 


Use  is  also  a  perception  of  profit.  And  if  there  has  been  a 
working  and  use  of  minerals,  not  limited  to  any  special  or 
restricted  purpose,  the  mine  or  quarry  in  question  would 
probably  be  treated  as  open.^ 

It  is  not  necessary  that  the  person,  whose  acts  are  relied  on 
as  constituting  an  open  mine  or  quarry,  should  be  the  author  of 
the  settlement,  if  the  question  arises  under  a  settlement.  If, 
for  instance,  there  is  a  settlement  of  land  containing  unopened 
mines  on  one  in  tail,  or  for  life  without  impeachment  of 
waste,  with  remainder  to  another  for  life  ;  and  the  tenant  in 
tail  or  for  life  in  possession  opens  and  works  ;  the  remainder- 
man will,  on  the  death  of  the  tenant  in  tail  without  issue  and 
without  disentailing,  or  on  the  death  of  the  tenant  for  life  in 
possession,  be  entitled  to  treat  the  mines  as  open.^  In  like 
manner  where  a  settlement  contains  a  power  to  demise  a  mine 
or  quarry,  and  the  power  is  exercised,  the  mine  or  quarry  may 
become  open.^  But  it  is  otherwise,  if  the  power  is  merely 
contained  in  an  Act  for  the  purpose  of  facilitating  the 
administration  of  the  trust,  such  as  The  Trusts  (Scotland)  Act, 
1867.* 

It  need  hardly  be  said,  that  a  mine  or  quarry  cannot  be  said 
to  be  open,  merely  because  the  settlor  has  opened  mines  or 
quarries  in  other  parts  of  the  same  estate.^  Nor  can  a  mine 
or  quarry  or  clay  pit  be  said  to  be  open,  if,  although  prepara- 
tions had  been  made  for  opening  it,  it  has  never  in  fact  been 
opened.^ 

Nor  can  a  mine  or  quarry  be  said  to  be  open,  if,  although 
openings  have  taken  place,  they  can  be  shown  to  have  been 
purely  experimental.^  A  mine  or  quarry  cannot  be  said  to  be 
open,  if  it  has  merely  been  worked  or  used  for  the  purpose  of 
supplying  fuel  or  the  means  of  repair  to  some  particular  tene- 


1  Elias  V.  Snowdon,  &c.,  Co.,  4 
A.  C.  465,  i^c  Lord  Selborne. 

2  See  Clavering?'.  Clavering,  Mosely, 
223  ;  2  P.  Wms.  389. 

3  See  Daly  r.  Beckett,  24  Beav. 
114 ;  Cowley  r.  Wellesley,  35  Beav. 
638;  Campbell  v.  Wardlaw,  8  A.  C. 
650 ;  Re  Kemeys-Tynte,  1892,  2  Ch. 
215,  216. 


•»  See  Campbell;'.  Wardlaw,  8  A.  C. 
641. 

'  Campbell  v.  Wardlaw,  8  A.  C. 
647. 

^  See  Viner  v.  Vaughan,  2  Beav. 
469,  470. 

'  Elias  V.  Snowdon,  &c.,  Co.,  4  A.  C 
464,  465, 
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ment,  or  for  some  other  definite  and  restricted  purpose.^  So 
a  coal  mine  cannot  be  said  to  be  open  on  the  mere  ground 
that  a  permission  has  been  given  to  tenants  to  scrape  or 
scour  for  the  coal  at  the  places  where  it  cropped  out  at  the 
surface.-  And  a  gravel  pit  cannot  be  said  to  be  open  on  the 
mere  ground  that  a  surveyor  of  highways  has  dug  and  carried 
away  gravel  thereout  for  public  purposes.'^  And  the  mere  facts 
that  the  surveyor  was  bound  by  statute,  after  taking  the  gravel, 
to  slope  down  the  ground  ;  and  was  liable  to  penalties  for  not 
so  doing ;  and  that  the  owner  was  bound  to  enforce  such 
penalties  ;  and  that  these  duties  were  neglected ;  will  not 
constitute  the  pit  an  open  pit.^ 

A  mme  or  quarry  cannot  be  said  to  be  open,  if  the  workings  Wrongful 
in  question  have  been  wrongful  f  if,  for  example,  they  have  °  ' 

been  workings  by  a  parson  without  the  consent  of  the  Eccle- 
siastical Commissioners,  and  there  is  no  ground  for  presuming 
that  they  were  commenced  before  the  passing  of  the  Acts  known 
as  the  Restraining  Acts.'''  .4  fortiori,  a  mine  or  quarry  cannot 
be  said  to  be  open  if  the  workings  in  question  have  been  work- 
ings by  way  of  trespass  by  a  stranger." 

A  new  seam  opened  in  an  open  mine,  and  capable  of  being  New  seam  or 

shaft. 
worked  by  the  old  shaft,  is  itself  considered  an  open  mine.^ 

And  where  a  mine  or  quarry  is  once  open,  the  sinking  of  a 

new  pit  or  shaft  on  the  same  seam  or  vein,  or  the  breaking 

ground  in  a  new  place  on  the  same  rock,  is  not  necessarily  the 

opening  of  a  new  mine  or  a  new  quarry.''     However,  where  a 

mine  has  been  opened  for  the  purpose  of  winning  coal,  to  work 

'  Eliasr.  Snowdon,&c.,Co.,4  A.  C.  "^  13  KHz.    c.    10;  13    KHz.    c.    20; 

459,  4G5.  14   YAv/..  c.   11  ;  14  Eliz.   c.   14.     See 

-  Stepney    v.    Cliambcrs,    W.    N.,  Bartlett   v.    Phillips,   sup. ;    Ross    r. 

186G,  p.  401.  Adcock,    sup.;     Eccles.    Comms.    v. 

^  Huntley  *•.  Russell,  13  Q.  B.  572,  Wodehouse,  .s/</).  :  see  also^wj.s/,  p.  92. 

691.     The   dicta   to   the   contrary  in  '   Elias  r.  Knowdon,  &c.,  Co.,  sup. 

Ross  V.  Adcock,  L.  R.   3  C.  P.  G70,  "  Spencer  v.  Scurr,  31  Beav.  334. 

671,  cannot,  it  is  submitted,  be  sus-  '■'  SeeClaveringv.Clavering,  Mosely, 

tained.  223;    2    P.     Wms.    388;     Bagot    r. 

*  Huntley  v.  Russell,  sup.  Bagot,  32  Beav.  517  ;  Cowley  r.  Wel- 

*  Bartlett  r.  Phillips,  4  Dc  G.  &  J.  lesley,  1  Va{.  G59,  35  Beav.  G39  ;  Elias 
421;  Ross  y.  Adcock,  .s«^).,  GG5 ;  Elias  c.  Snowdon,  &c.,  Co.,  4  A.  C.  454, 
V.  Snowdon,  &c.,  Co.,  4  A.  C.  459;  4GG.  Cf.  Ferrand  r.  Wilson,  15  L.  J. 
Eccles.  Comms.  v.  Wodehouse,  1896,  Ch.  41,  63  ;  S.  C.  4  Ha.  388. 

1  Ch.  5G3,  5G4. 

D    2 


mme  or 

quarry. 
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a  contiguous  mine  of  lead  or  ironstone,  by  means  of  a  new 
shaft,  would  probably  be  an  opening  of  a  new  mine.^ 
Dormant  It  would  seem  that  a  dormant  or  abandoned  mine  or  quarry 

cannot  be  said  to  be  open,  where  the  previous  working  has  been 
stopped  with  a  view  to  the  permanent  advantage  of  the  estate,- 
Where,  however,  the  previous  working  has  been  stopped 
merely  from  inability  to  carry  it  on  at  a  profit,  it  would  seem, 
that  the  mine  or  quarry  may  be  considered  open.'^  "A  mine  not 
worked  for  twelve  months  or  two  years  before  he  "  (the  tenant 
for  life)  "  became  possessed  of  the  property  must  still  be  con- 
sidered to  be  an  open  mine.  A  mine  not  worked  for  a  hundred 
years  could  not,  I  think,  be  properly  so  treated ;  and  my 
present  opinion  is  that  a  mine  which  had  not  been  worked  for 
twenty  or  thirty  years  from  the  loss  of  profit  attending  the 
working  of  it,  but  which,  from  the  rise  in  price  of  iron  and 
coal,  had  become  remunerative,  might "  be  considered  open.^ 

1  Spencer  r.  Scurr,  svp.  337.     An  4,  220. 

inquiry  will,  if  necessary,  be  directed  "*  Bagot   r.   Bagot,   siq)-,  fer  Lord 

to  ascertain  the  purposes  for  which  a  Romilly.    Cf.  Stoughton  v.  Leigh,  1 

new  pit  or  shaft  was  sunk.     For  the  Taunt,    410 ;     Millett    v.    Davey,   31 

form  of   such   inquiry,  see  Bagot  v.  Beav.  470,  471,  478.    An  inquiry  will, 

Bagot,  Set.  474,  475.  if  necessary,  be  directed  to  ascertain 

-  See  Viner  v.   Vaughan,  2   Beav.  the  time  during  which,  and  the  cir- 

469,  470 ;  Bagot   r.   Bagot,  32  Beav.  cumstances  under  which,  a  mine  re- 

509,  517.  mained  unworked.     For  the  form  of 

■*  Bagot  V.  Bagot,  siii).    See  Baillie's  such   inquiry,    see    Bagot    v.   Bagot, 

Trustees  v.  Baillie,  19  Sess.  Cas.  Ser.  Set.  474,  475. 


CHAPTEK  II. 

PROPEETY  AND  POSSESSION. 
rt.—PEOPERTY— GENERALLY. 

Prima  facie,  the  owner  of  the  surface,  wheresoever  situate  Surface 

in  England  or  "Wales,  is  entitled,  ex  jure  natiirw,  to  everything  general  pre- 

Ijeneath  or  within  it,  down  to  the  centre  of  the  earth,  except  gndfiedto 

mines  of  gold  and  silver.^      And  the  principle  of  this  rule  everything 

*=*  ^  ^  beneath. 

applies,  although  the  surface  may  have  been  acquired  by 
prescription.-  And  where  the  residue  of  a  long  term  is 
enlarged  into  a  fee  simple  under  the  Act  44  &  45  Vict.  c.  41, 
s.  65,  the  fee  simple  includes  the  fee  simple  in  all  mines  and 
minerals,  which  at  the  time  of  enlargement  have  not  been 
severed  in  right  or  in  fact,  or  have  not  been  severed  or  reserved 
hy  an  Inclosure  Act  or  award  ;  whether  the  term  was  originally 
created  without  impeachment  of  waste  or  not.-^  It  cannot, 
however,  be  said,  that,  if  a  person  is  shown  to  be  the  owner  of 
mines,  his  ownership  of  the  surface  is  to  be  presumed.^  A 
statement  by  the  predecessor  in  title  of  a  person  who  claims 

1  Case  of  Mines,  Plowcl.:33G;  Hodg-  024;  Smith  v.  Darby,  L.  R.  7.  Q.  B. 

kinson  r.   Fletcher,  3  Dougl.  33,  34;  722;  Seddon  /•.  Smith,  30  L.  T.,N.  S. 

Curtis  V.  Daniel,  10  East,  274  ;  Barnes  109  ;  Newcomon  r.  Coulson,  5  Ch.  D. 

V.  Mawson,  1  M.  &  S.  84  ;  Lewis  c.  142,  143;  Taylor  /•.  St.  Helen's,  0  Ch. 

Branthwaite,  2  B.  &  Ad.  443;  R.  r.  D.  274,  277  ;  Atkinson  c.  King,  2  L. 

Pitt,  5  B.  &  Ad.  571 ;  Rowe  v.  Grenfel,  R.  (Ir.)  339 ;  Egremont  Burial  Board 

Ry.    &   M.    398;    Rowe    v.    Brenton,  t;.  Egremont,  &c.,  Co.,  14  Ch.  D.  KK); 

Cone.  315;    Harris   r.  Ryding,  5  M.  Pountney    r.    Clayton,   11    Q.    IV   J>. 

&  W.  72;  Acton   r.  Blundell,  12  ib.  838.     As  to  mines  of  gold  and  silver, 

354  ;  Rogers  v.  Brenton,  10  Q.  B.  49,  see  jmst,  pp.  50—53. 

50;  Cox  i>.  Glue,  5  C.  B.  548;  Keysc  '  Seddon  r.  Smith,  s»;>.  :  cf.  Walker 

V.  Powell,  2  E.  &  B.  144  ;  Smith  p.  r.  Jeffreys,  1  Ha.  349. 

Lloyd,  9  Exch.  574  ;  Rowbotham  v.  •'  See  the  section.     Ah  to  impcach- 

Wilson,  8   H.  L.   C.  300;  Bowser  r.  ment  of  waste,  sec  j|>os/,  pp.  07,  08. 

Maclean,  2  Dc  G.  F.  &  J.  419;  Mar-  *  See  Tyrwhitt  r.   Wynne,  2  B.  & 

.shall    V.    Ulleswater   Co.,   3  B.   &   S.  Al.  554  ;  Marshall  r.  Ullcswater,  &c., 

748;  Wakefield  v.  Buccleuch,  4   f:q.  Co.,  3  B.  &  S.  748. 
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minerals,  that  the  overlying  surface  was  in  other  hands,  is 
admissible  in  evidence  against  him.^ 

However,  the  right  of  property  in  the  surface  and  in  the 
underlying  mines  may  be  shown  to  be  in  different  hands.' 
Nothing  is  more  common  than  to  sell  or  demise  a  piece  of 
land,  excepting  the  mines ;  or  to  sell  or  demise  a  piece  of 
land,  excepting  the  surface  ;  and  the  instrument  of  severance 
may  be  producible.  And  many  Acts  of  Parliament  have  been 
passed  severing  the  ownership  of  a  surface  from  that  of  the 
underlying  mines.  The  presumption  as  to  ownership  may, 
moreover,  be  rebutted  by  evidence  of  long  actual  separate 
enjoyment  of  the  surface  and  the  mines  by  different  owners.* 
And  the  separate  enjoyment  of  the  particular  mines  in 
question  may  be  evidenced  by  acts  of  taking  minerals  under 
other  lands  within  the  same  boundary ;  it  being  difficult,  if 
not  impossible,  to  show  such  acts  in  respect  of  every  part.*  In 
like  manner  the  different  strata  of  the  sub-soil  may  be  shown 
to  be  the  subjects  of  different  rights.^  Where  the  surface  and 
the  underlying  mines,  or  the  different  strata  of  the  sub-soil, 
are  differently  owned,  they  are  "  separate  tenements  with  all 
the  incidents  of  separate  ownership,"^  And  the  mines  or  each 
stratum  may  be  held  in  fee  simple,'''  or  fee  tail,^  or  otherwise 
as  in  the  case  of  surface  property.^ 

All  land  registered  under  the  Land  Transfer  Act,  1875,^"  is, 
unless  under  the  provisions  of  the  Act  the  contrary  is  exj^ressed 
on  the  register,  to  be  deemed  to  be  subject  to  all  rights  to 
mines  and  minerals,  and  rights  of  entry,  search,  and  user,  and 
other  incidental  rights  and  reservations,  for  the  time  being 
subsisting  with  reference  thereto.     But  when  it  is  proved  to 


>  See  Crease  v.  Barrett,  1  Cr.  M.  & 
R.  919. 

-  Rich  r.  Johnson,  2  Str.  1142  (a 
case  of  a  manor  and  the  underlying 
mines) ;  Rowe  v.  Grenfel,  Ry.  &  M. 
398  ;  Hodgkinson  v.  Fletcher,  3  Dougl. 
34 ;  Harris  v.  Ryding,  5  M.  &  W.  72 ; 
Cox  V.  Glue,  5  C.  B.  548;  Keyse  v. 
Powell,  2  E.  &  B.  144. 

3  See  Humphries  v.  Brogden,  12 
Q.  B.  739 :  see  also  Rowe  r.  Grenfel, 
sup. ;  Curtis  r.  Daniel,  10  East,  273  ; 
Barnes    v.  Mawson,  1   M.    &   S.  84 ; 


Cox  r.  Glue,  siq). 

••  Barnes  v.  Mawson,  stqj. 

*  Cox  V.  Glue,  5  C  B.  549. 

"  See  Rowbotham  r.  Wilson,  8  E.  & 
B.  142,  2'ei-  Watson,  B. ;  Hamilton  v. 
Graham,  L.  R.  2  Sc.  &  D.  166 :  see  also 
Seaman  i-. Vawdry,  16  Ves.  392 ;  and  cf . 
Guest  r.  East  Dean,  L.  R,  7  Q.  B.  337. 

7  See  Stoughton  r.  Leigh,  1  Taunt. 
402. 

8  See  Port  r.  Turton,  2  Wils.  172. 

9  See  ib. 

'  »«  38  &  39  Vict.  c.  87. 


CHAP.    II.]  PROPERTY GENERALLY.  39 

the  satisfaction  of  the  registrar  that  the  right  to  any  mines  or 
minerals  is  vested  in  the  proprietor  of  the  h^nd  registered  or 
about  to  be  registered,  the  registrar  may  register  such 
proprietor  as  proprietor  of  the  mines  and  minerals  as  ^vell  as 
of  the  land.  And  Avhen  it  is  proved  that  the  right  to  any 
mines  or  minerals  is  severed  from  any  land  registered  or  about 
to  be  registered,  the  registrar  may,  on  the  application  of  the 
person  entitled  to  any  such  mines  and  minerals,  register  him 
as  the  proprietor ;  and,  upon  such  registration  being  effected, 
he  must  enter  a  reference  thereto  on  the  register  of  the  land. 
And  when  the  existence  of  rights  to  mines  and  mi»erals  or  the 
incidental  rights  is  proved,  the  registrar  may  enter  notice 
thereof  on  the  register.^  The  registrar  may  register  the 
proprietor  of  mines  or  minerals  severed  from  the  land  in  the 
same  manner  and  with  the  same  incidents  as  in  the  case  of 
land,  or  as  near  thereto  as  circumstances  admit.^ 


6.— PEOPERTY— ROADWAYS,  V^ATERWAYS  AND  SANITARY 
WORKS— RIVERS— SEA  AND  SEA-SHORE. 

The  property  in   the  mines    under  a   public   highway   is.   Highways 
prima  facie,  in  the  freeholder  of  the  adjacent  soil,^  as  being  the  non-navi- 
freeholder  of  the  highway.*     And,  where  the  adjacent  soil  on  cana^s"^'^'^^ 
each  side  is  differently  owned,  the  property  in  the  mines  under 
the  highway  is,  primn   facie,  in  each  owner  usque  ad  medium 
fdum  vice.''     So  in  the  case  of  non-navigable  rivers.      The  soil 
usque  ad  medium  filum  aqme ;  and,  accordingly,  the  mines  lying 
l)eneath  such  soil ;  belong,  prima  facie,  to  the  adjoining  free- 
holder."    There  is  no  analogy,  however,  l)etween  the  case  of  a 
puljlic  highway,  or  the  case  of  a  non-navigable  river,  and  the 

'  S.  18.  ••  2  Inst.  705  ;  Lado  v.  Sheplierd,  2 

2  S.  82.  Str.  1004.  Cf.  the  Sc.  case  of  Wiuldoll 

»  1    Rolle's   Abr.    392,    B.    1   &    2;  v.  Buchan,  G  Sess.  C'as.  (3rd  ser.)  O'JO. 

Goodtitlc  r.  Alkcr,  1  Burr.  143.  "  The  ''  See    Chamber     Colliery     Co.    v. 

king  has  nothing  hut  the  passage  for  Roclidalo  Canal  Co.,  1895,  A.  C.  576, 

himself  and  his  people,  but  the  free-  577,  584,  585. 

hold    and   all    profits   belong   to   the  •  Hale  de  Jure  Maris,  Ch.  1 ;  Wis- 

owner  of  the  soil.    So  do  all  the  trees  hart  r.  Wyllie,  1  Macq.  389 ;  Bickctt  v. 

in  it  and  mines  under  it,  which  may  Morris,  L.  R.  1  Sc.  &  D.   47  ;  Lyon 

be  extremely  valuable,"  fioodtitlc  r.  f.    Fislimongers   Co.,    1    A.    C.    GH'i ; 

Alker,  1  Burr.   143,  j'er  Lord  Mans-  Chamber    Colliery    Co.,    ».  Rochdale 

field.     See   also   Baird    c    Tunbridge  Canal  Co.,  suj). 

Wells,  1894,  2  Q.  B.  883. 
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case  of  a  canal  ;  and  the  presumption  of  ownership  usque  ad 
medium  Jiltim  does  not  apply  to  the  case  of  a  canal.^  The  soil 
in  roads  set  out  under  an  Inclosure  Act,  and  with  it  the  mines 
therein,  belong,  ix-'imd  facie,  to  the  lord  of  the  manor,  and  not 
to  the  owners  of  the  adjoining  inclosure. - 

The  Gen.  Highways  Act,'^  after  providing  for  the  widening 
of  narrow  highways  by  purchasing  ground  from  the  adjoining 
owner,  expressly  saves  to  the  owner  of  such  ground  all  mines, 
minerals,  and  fossils  lying  under  the  same,  which  can  be  got 
without  breaking  the  surface.* 

And  the  High.  (Turnpike)  Act,  3  Geo.  4,  c.  126,  after  pro- 
viding that,  on  the  completion  of  a  new  road,  the  old  highway 
is  to  be  stopped  up  and  the  land  sold,  expressly  reserves  all 
mines,  minerals,  and  fossils  lying  under  the  old  road  to  the 
persons  who  would  have  been  entitled  to  the  same  if  the  old 
road  had  continued.'^  So  the  High.  (Turnpike)  Act,  7  &  8 
Geo.  4,  c.  24,  expressly  reserves  all  mines  of  iron,  tin,  lead, 
copper,  coal,  and  other  minerals  in  or  under  any  land  to  be 
used  for  any  turnpike  road  to  the  persons  who  would  have 
been  seised  of  or  entitled  to  the  same  in  case  the  Act  for 
making  such  road  had  not  been  passed,  with  liberty  to  dig  for 
and  work  the  same  in  the  manner  usual  in  the  district,  with- 
out doing  damage  to  such  road  or  any  part  thereof.** 

And  the  High,  and  Locom.  Am.  Act,  1878,"^  expressly 
reserves  all  mines  and  minerals  of  any  description  whatsoever 
under  any  disturnpiked  road  or  highway,  which  has  or  shall 
become  vested  in  any  urban  sanitary  authority  by  virtue  of 
section  68  of  the  Pub.  Health  Act,  1848,  or  section  149  of  the 
Pub.  Health  Act,  1875,  to  the  persons  who  would  be  entitled 
thereto  in  case  such  road  or  highway  had  not  become  so  vested  ; 
and  empowers  such  persons  to  work  and  get  the  same,  as  if 
the  road  or  highway  had  not  become  so  vested,  doing  no 
damage  to  the  road  or  highway  ;  and  these  provisions  extend 
to  the  Isle  of  Wight  and  to  South  Wales.^ 


'  Chamber    Colliery   Co.    v.   Roch- 
dale Canal  Co.,  sup. 

2  See  Seddonv.  Smith,  36  L.T.,N.S. 
168,  169. 

3  5  &  6  Will.  4,  c.  50. 
*  S.  82. 


5  S.  88. 

6  S.  18. 

'  41  &  42  Vict.  c.  77. 
«  S.  27.     See   Rolls  v.  St.  George, 
14  Ch.  D.  794,  799. 
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A    railway    company   purchasing    under    the   compulsory  Railways, 
powers  of  the  Eail,  CI.  Cons.  Act,  1845,^  are  not  entitled  to  any  rndsaiStary 
mines  of  coal,  ironstone,  slate,  or  other  minerals  under  any  '^^orks. 
land  purchased  by  them,  "  except  only  such  parts  thereof  as 
shall  be  necessary  to  be  dug  or  carried  away  or  used  in  the 
construction  of  the  works,"  unless  the  same  shall  have  been 
expressly  purchased.-  And  the  Wat.  CI.  Act,'^  and  (by  reference 
to  that  Act)  the  Pub.  Health  Am.  Act,  1883,^  contain  provi- 
sions substantially  identical.     The  words  "except  only  such 
parts  thereof  as  shall  be  necessary  "  apply  equally  to  mines 
worked  by  underground  as  to  those  worked  by  surface  work- 
ings.^     Difficulties  may  of  course  easily  arise  under  the  same 
words  in  ascertaining  the  precise  quantum  of  minerals  which 
becomes  the  property  of  the  Railway  or  Waterworks  Company.^ 

The  Electric  Lighting  Act,  1882,'  provides,  that  nothing  in  Electric 
the  Act  shall  limit  or  interfere  with  the  rights  of  any  owner,    ^° 
lessee,  or  occupier  of  any  mines  or  minerals  lying  under  or 
adjacent  to  any  road,  along  or  across  which  any  electric  line 
shall  be  laid  to  work  such  mines  and  minerals.** 

The  bed  of  all  navigable  rivers^  up  to  high-water   mark  Navigable 

•  rivers 

belonging,  j^rima  facie,  to  the  Crown, ^'^  the  subjacent  mmes 
And  quarries  belong,  prima  facie,  to  the  Crown. ^^ 

So  in  the  .case  of  the  sea.     The  Crown  is   entitled,  prima  Sea. 
facie,  to  the  soil  of  the  sea  adjoining  the  coasts  of  the  United 
Kingdom  -f-  and,  in  consequence,  to  all  the  mines  subjacent 
thereto.^"' 

So,  generally,  in  the  case  of  the  sea-shore.      The  Crown  is,  Sca-shorc. 
in  general,  entitled  to  that  part  of  the  sea-shore,  which  extends 

'  8  &  y  Vict.  c.  20.  '■'  The  flux  and  reflux  of  the  tides  are 

=  S.  77,  cited  2)os<,  pp.350,  351.     See  primA  facie  evidence  of  a  navigable 

•G.  W.R.  Co.  1-.  Bennett,  L.  R.  2  H.L.  river.  Miles   r.  Rose,  5   Taunt.  705; 

38,  41 ;  Dixon  v.  Cal.,  &c.,  Companies,  Murphy  r.  Ryan,  2  Ir.  L.  R.  C.  P.  143. 

6  A.  C.  829.  "  Lyon  i\  Fishmongers  Co.,  1  A.  C. 

3  10  &  11  Vict.  c.  17,  s.  18,  post,  G73,  G82. 

p.  353.  11  See  The  Crown  Lands  Act,  18G6, 

^  4G  &  47  Vict,  c.  37  punt,  pp.  35G—  29  &  30  Vict.  c.  G2,  s.  21.    As  to  rivers 

358.  in  Cornwall,  sec  post,  p.  49. 

»  Glasgow  V.  Farie,  13  A.  C.  G78,  "  A.-G.  v.  Chambers,  A.-G.  v.  Rees, 

.688.  4  De  G.  M.  &  G.  20G. 

«  lb.,  685,  mo,  per  Lord  Herschell.  '=»  See  Cunningham  r.  Ayrshire,  22 

7  45  &  46  Vict.  c.  56.  Sess.  Cas.  Ser.  4,  59G.     As  to  the  sea 

«  S.  33.  near  Cornwall,  v,ix  post,  p.  49. 
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from  low-water  mark  up  to  the  ordinary  high-water  mark.^ 
And  by  ordinary  high-water  mark  is  meant  the  line  reached 
by  the  average  of  medium  high  tides  between  the  spring  and 
the  neap  in  each  quarter  of  a  lunar  revokition  during  the 
whole  year.-  That  part  of  the  sea-shore,  which  extends 
from  low-water  mark  up  to  ordinary  high-water  mark,  may, 
however,  be  shewn  to  belong  to  the  adjoining  owner.^  That 
part  of  the  sea-shore,  which  lies  between  ordinary  high-water 
mark  and  the  highest  limit  of  the  tide,  belongs,  primd  facie, 
to  the  adjoining  owner."*  The  ownership  of  the  sea-shore 
shifts  to  the  Crown  or  to  the  adjoining  owner,  according  as  the 
sea  encroaches  or  recedes  by  slow  and  insensible  steps.  But 
a  rapid  and  perceptible  alluvion  belongs  to  the  Crown.'  And 
the  mines  beneath  the  sea-shore  belong,  iirimd  facie,  to  the 
adjoining  owner  or  to  the  Crown  according  as  the  soil 
superjacent  to  such  mines  belongs  to  such  owner  or  to  the 
Crown.*' 


Lands  gene- 
rally— pro- 
perty and 
possession. 


c— PEOPERTY     AND     POSSESSION— REVERSIONS     AND 
REMAINDERS— LIFE  TENANCIES  AND  LEASEHOLDS. 

Where  lands  are  granted  for  life,  leaving  a  reversion  in  fee 
simple  vested  in  the  grantor ;  or  where  lands  are  settled  upon 
one  for  life,  with  remainder  to  another  in  fee  simple  or  fee 
tail ;  the  reversioner  or  remainderman  has  the  general 
property  and  right  of  inheritance  in  the  subsoil  and  in  the- 
mines  or  quarries  which  it  may  contain,  as  part  of  his  right 
in  respect  of  the  entire  solum  from  the  surface  down  to  the^ 
centre  of  the  earth.     But  the  tenant  for  life  has  the  right 


1  Scratton  ;■.  Brown,  4  B.  &  C.  495  ; 
Lopez  r.  Andrew,  .3  M.  &  R.  329,  n.; 
Lowe  r.  Govett,  3  B.  &  Ad.  863  ;  A.-G. 
t'.  Chambers,  A.-G.  r.  Rees,  4  De  G.  M. 
&  G.  206,  4  De  G.  &  J.  55,  73. 

^  A.-G.  r.  Chambers,  A.-G.  r.  Rees, 

S2(2). 

•*  Scratton  v.  Brown,  stq).  ;  Lopez 
V.  Andrew,  sup. ;  Beaufort  v.  Swansea, 
3  Exch.  413;  Calmady  r.  Rowe,  6 
C.  B.  861  ;  A.-G.  v.  Hanmer,  27  L.  J. 
Ch.  837;  Constable  r.  Nicholson,  14 
C.  B.,  N.  S.  230. 


^  Lowe  r.  Govett,  3  B.  &  Ad.  869, 
870,  871 ;  A.-G.  r.  Chambers,  A.-G.. 
■V.  Rees,  sup. 

*  A.-G.  «'.  Chambers,  A.-G.  v.  Rees, 
4  De  G.  &  J.  66,  et  seq. 

fi  lb.,  4  De  G.  M.  &  G.  206 ;  4  De- 
G.  &  J.  73  ;  Lopez  v.  Andrew,  sup.  : 
see  A.-G.  r.  Chambers,  12  Beav.  159 ; 
R.  r.  Keyn,  2  Exch.  D.  199;  The 
Crown  Lands  Act,  1866,  29  &  30  Vict. 
c.  62,  s.  21.  As  to  the  seashore  in 
Cornwall,  see  post,  p.  49. 
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of  possession  or  temporary  enjoyment,  as  part  of  his  right  in 
respect  of  the  entire  solum  in  Uke  manner.^  And  the  position 
of  a  tenant  for  years,  or  from  year  to  year,  or  even  of  a  tenant 
at  will,  is  precisely  similar  in  this  respect  to  that  of  a  tenant 
for  life.-  However,  cUiring  the  continuance  of  a  statutory 
term  under  the  Irish  Act,  44  &  45  Yict.  c.  49,  all  mines  and 
minerals,  coals  and  coal  pits,  subject  to  such  rights  in  respect 
thereof  as  the  tenant  under  the  immediately  preceding  tenancy 
was  entitled  to  exercise,  are  exclusively  reserved  to  the  land- 
lord.^ "Where  B.  became  tenant  from  year  to  year,  of  a  close 
containing  an  unoi3ened  mine,  and  entered  into  occupation  of 
the  surface  ;  and  in  1821,  pending  the  tenancy,  the  lessor 
demised  the  mine  as  a  separate  tenement  to  B.  and  P.;  and 
in  1832  B.'s  tenancy  from  year  to  year  ceased ;  and  no 
working  took  place  until  1847  ;  it  was  held,  that,  before  1821, 
B.  had  been  in  possession  of  the  mine  ;  that  by  the  demise  in 
1821  he  became  possessed  without  actual  entry  ;  that  such 
possession  enured  for  the  benefit  of  B.  and  P. ;  and  that, 
accordingly,  B.  and  P.  were  both  in  possession  from  1821,  and 
did  not  hold  a  mere  intcrcssc  terminiJ' 

And  the  principles  applicable  to  lands,  which  happen  to  Mines  or 

quarries — 

contam  mmes  or  quarries,  equally  apply  to  mines  or  quarries  property  and 
themselves  as  a  separate  tenement.     The  lessee  for  years  of  a  Possession. 
particular  mine  or  quarry  has  the  right  of  possession ;  while 
the  reversioner  has  the  riglit  of  property. 

And  the  same  principles  apply  to  minerals,  so  long  as  they  ^Minerals— 

,    1       .    ,       •  -      XT  property  and 

remain  unsevered  and  part  of  the  inheritance.'     JSor  are  such  possession. 

principles  affected  even  in  the  cases  where  a  tenant  for  life  or 

years  is  entitled  to  work  them.'"'      Before  severance  he  has 

ii  power  only  and  not  an  interest.'''     It  follows  that,  even  in 

sucli   cases,   if   the    tenant   for   life   or   years   abstains   from 

'  See  Attersoll  r.  Stevens,  1  Taunt.  *  Kcysc  v.  Powell,  2  E.  &  B.  132, 14G. 

188,  193  ;  Lewis  r.  liranthwaite,  2  B.  '  See  Attersoll  v.  Stevens,  1  Taunt. 

&  Ad.  437,  443,  445  ;  Keyse  v.  Powell,  193,  198,  199 ;  Davis  /•.  Marlborough, 

2  E.  &  B.  144.     Cf.  the  5th  resolution  2  Swanst.  147,  n. :    see  also  the  7th 

in  Bowles'  Case,  Lead.  Cas.  Conv.  37  ;  resolution  in  Bowles'  Case,  L.  C.  Conv. 

A,-G.  t'.  Marlborough,  3  Madd.  538.  37. 

^  Lewis  r.  Branthwaite,s«/>. ;  llaine  "  lb.:  nee  post,  pp.  57,  07,  08. 

*.  Alderson,  0  Scott,  098,  099  ;  Keyse  "  See  Davis  r.  Marlborough,  snp. : 

V  Powell,  sup.  see   also   Attersoll    v.    Stevens,   sup. ; 

»  S.  5.  Doe  c.  Powell,  8  Scott,  N.  K.  093. 
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exercising  his  right,  or  only  partially  exercises  it,  the  minerals, 
or  such  of  them  as  remain  mi  worked,  devolve  on  the  expiration 
of  his  interest  on  the  reversioner  or  remainderman.^ 
Containing  The  rights  of  property  and  possession  comprise  respectively 

property  and  rights  ill  respect  of  the  chamber  which  incloses  the  minerals, 
possession.  ^^  ^^^^^  ^^  ^  space  or  vacumii  is  created  by  the  working  of  the 
minerals,  the  right  of  property  in  such  space  or  vacuum 
becomes  vested  in  the  reversioner  or  remainderman,  but  the 
right  of  possession  becomes  vested  in  the  tenant  for  life  or 
years."  And  the  principles  applicable  to  land,  which  happens 
to  contain  a  mine  or  quarry,  equally  apply  to  a  mine  or 
quarry  itself  as  a  separate  tenement.  In  the  case,  therefore, 
of  a  mining  lease,  strictly  so  called,  as  soon  as  the  lessee  by 
his  working  has  created  a  space  or  vacuum,  although  the  right 
of  property  therein  becomes  vested  in  the  lessor,  the  right  of 
possession  becomes  vested  in  the  lessee."' 


Copyholds — 
property  and 
possession. 


rf.— PROPERTY   AND   POSSESSION— MANORIAL   OR 
ENFRANCHISED   OR   ENCLOSED   LANDS. 

The  right  of  property  in  mines  or  quarries  beneath  or 
within  the  copyhold  tenements  of  a  manor  is,  in  general, 
vested  in  the  lord  as  having  the  freehold  of  inheritance  in 
him.^  But  it  may  by  immemorial  custom  be  vested  in  a  copy- 
holder of  inheritance ;  or  for  life,  with  power  to  renew  or  to 
nominate    a   successor.^      A    grant   of    copyholds,   however, 


1  See  and  consider  Cockerell  r. 
Chombley,  10  B.  &  C.  572. 

-  See  Lewis  v.  Branthwaite,  2  B.  & 
Ad.  437 ;  Keyse  r.  Powell,  2  E.  &  B. 
144 ;  in  connexion  with  Eardley  i\ 
Granville,  3  Ch.  D.  826. 

^  See  further,  on  this  point,  post, 
pp.  82,  83. 

■*  Winchester  v.  Knight,  1  P.  Wms. 
406;  Grey  v.  Northumberland,  17 
Ves.  282 ;  Bourne  r.  Taylor,  10  East, 
189 ;  Rows  v.  Brenton,  Cone.  313 ; 
8  B.  &  C.  787 ;  3  M.  &  R.  133 ;  Dear- 
den  r.  Evans,  5  M.  &  W.  11 ;  Lewis  c. 
Branthwaite,  2  B.  &  Ad.  487  ;  Keyse 
■e.  Powell,  2  E.  &  B.  132 ;  Bowser  r. 
Maclean,  2  De  G.  F.  &  J.  419  ;  Hext 
«•.  Gill,  7  Ch.  713 ;  Eardley  r.  Gran- 


ville, 3  Ch.  D.  826,  832;  A.-G.  v. 
Tomline,  5  Ch.  D.  750,  762.  Cf.  Green- 
wich Hospital  V.  Blackett,  12  Jur. 
151. 

5  See  Scriv.  Cop.  7th  ed.,  296; 
Salisbury  r.  Gladstone,  6  H.  &  N.  129. 
In  the  manor  of  Wakefield  (Yorkshire) 
the  mines  and  minerals  belong  to  the 
copyholders :  see  Roe  t'.  Vernon  5 
East,  62 ;  Price  r.  Macaulay,  2  De  G. 
M.  &  G.  343,  344 ;  Dav.  2,  p.  501,  n. 
The  same  is  apparently  the  case  in 
the  manor  of  Abercarne  (Monmouth) : 
see  Keyse  v.  Powell,  2  E.  &  B.  132 ; 
Phillips  ■('.  Homfray,  6  Ch.  771 :  see, 
however,  Moggridge  r.  Hall ;  Llan- 
over  r.  Homfray  ;  Phillips  v.  Llan- 
over,  13  Ch.  D.  380.    As  to  the  manor 
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includes  a  grant  of  the  subsoil,  with  all  the  mines  or  quarries 
therem  contained,  as  part  of  the  grant  in  respect  of  the  entire 
solum  from  the  surface  down  to  the  centre  of  the  earth.  The 
possession  of  mines  or  quarries  beneath  or  within  a  copyhold 
tenement,  and  of  the  subsoil  containing  them,  is,  accordingly, 
as  part  of  the  entire  solum,  vested  in  the  copyholder.^  In  fact, 
the  right  of  a  copyholder,  who  has  always  been  regarded  as  at 
least  a  tenant  at  will,  cannot,  in  this  respect,  be  less  than  the 
right  of  an  ordinary  tenant  at  will.-  The  property  in  the 
minerals  (as  well  as  the  mines  or  quarries)  beneath  or  within 
a  copyhold  tenement  is,  in  general,  vested  in  the  lord.'^ 

Upon  a  grant  of  copyholds;    as  upon  an  ordinary  grant,   Containing 
excepting  the   underlying  mines ;  *    the   grantor   retains   not  propertyTnd 
merely   the   property  in   the   underlying   minerals,    but   the  possession. 
property   in   the   chamber   which   incloses   them.      But   the 
possession  of  such  chaml)er,  like  the  possession  of  the  inclosed 
minerals,  and  of  the  subsoil  generall}',^  becomes  vested,  prima 
facie,  in  the  copyholder.''     As  soon,  therefore,  as  a  space  or 
vacuum  is  created  by  the  working  of  manorial  mines,  the  right 
of  property  in  such  space  or  vacuum  becomes  vested  in  the 
lord,    but    the   right   of    possession   becomes   vested   in    the 
copyholder.' 

The   right   of   property   in   mines   or  quarries  beneath  or  Customary 
within  customary  freeholds  is  in  general  vested  in  the  lord ;  pTO%°t/aud 
and  the  right  of  possession  in  the  tenant."^     Indeed,  the  fact,  possession. 
that  a  tenant  has  no  right  of  property  in  mines  or  quarries 
is   often    material  in  showing  that  his  holding  is  that  of  a 
customary,  and  not  of  an  ordinary,  freeholder.     Thus,  in  an 
action  for  taking  coal  under  a  copyhold  tenement,  the  tenants 

of  Great  Broughton,  sec  Mawson   r.  Tomlino,  5  Ch.  D.  7G2. 

Fletcher,  10  Y^r^.  212,  214,  21'J ;  G  Ch.  =  Sec  Lewis  v.  Branthwaitc,  sup.  ; 

91,  94.  Keyse  v.  Powell,  sup.  :  sec  ante,  p.  43. 

'  See    Player   r.    lioherts,    Sir   \V.  •'  See  Hext  r.  Gill,  7  Ch.  712  ;  A.-G. 

Jones,  24.3;  Gilb.  Ten.  327;  Grey  v.  r.  Tomline,  5  Ch.  D.  7G2,  7G8. 

Northumberland,  13  Ves.  230,  17  ib.  *  See  ante,  p.  44. 

282 ;  Bourne  r.  Taylor,  sup. ;    Rowo  ^  Sec  sup. 

V.  Brenton,  sup.  ;  Whitchurch  r.  Hoi-  "  Eardley  r.  Granville,  3  Ch,  D.  833. 

worthy,   4    M.    &   S.    340 ;  Lewis   v.  '   Sec  ib. 

Branthwaite,  2  B.  &  Ad.  444  ;  Keyse  "  See  Winchester  r.  Knight,  1   P. 

V.  Powell,  sicp.  ;  Bowser  v.  Maclean,  Wms.  40G;    Portland  >•.   Hill,  2  Eq. 

2   De    G.    P.    &   J.    420 ;  Eardley   r.  7G5,  777. 
Granville,    3   Ch.    D.    832;    A.-G.    v. 
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showed  by  old  surrenders,  admissions  and  decrees,  that  they 
were  copyholders  of  inheritance  with  fines  certain,  holding 
according  to  the  custom  of  husbandry  of  the  manor,  but  with- 
out stating  them  to  hold  at  the  will  of  the  lord.  Evidence 
was  produced  on  the  other  hand,  that  for  more  than  100  years 
the  lord  and  his  predecessors  had  leased  coal  under  copyholds 
in  different  parts  of  the  manor  and  received  rents  therefor, 
and  that  the  lessees,  and  not  the  copyholders,  had  taken  the 
coal.  If  was  held,  that  this  explained  the  nature  of  the 
tenure  according  to  the  custom  of  husbandry  of  the  manor, 
and  showed  that  the  freehold  was  in  the  lord,  and  not  in  the 
tenants.^  However,  the  right  of  property  in  mines  or  quarries 
beneath  or  within  customary  freeholds  may  be  shown  to  be 
vested  in  the  tenant." 

Where  copyhold  tenements  are  voluntarily  enfranchised, 
the  person  who  obtains  the  enfranchisement  becomes  entitled, 
jmmd  facie,  to  the  mines  and  quarries  therein  ;  the  right  of 
property  in  which  becomes  divested  from  the  lord.''  However, 
with  respect  to  copyholds  enfranchised  under  the  Copyhold 
Act,  1894,^  whether  compulsorily  or  voluntarily,  no  enfran- 
chisement can  affect  the  rights  of  any  lord  or  tenant  to  mines, 
minerals,  pits,  or  quarries,  or  to  any  easements  or  rights 
incident  to  the  working  thereof,  unless  with  the  express 
consent  in  writing  of  such  lord  or  tenant.'^ 

The  property  in  all  mines  and  quarries  beneath  and  within 
the  waste  or  common  of  a  manor  is  vested,  prima  facie,  in  the 
lord  as  the  freeholder  thereof.^  But  of  course,  in  an  action  to 
determine  the  ownership  of  land  alleged  to  form  part  of  a 
waste,  acts  of  ownership  by  the  lord  in  respect  of  minerals 
under  other  parts  of  the  waste  are  not  receivable  in  evidence, 
until  it  is  first  shown  that  the  land  in  question  forms  part 
of  one   entire  waste    to   which    those    acts    are    applicable.^ 


1  See  Brown   r.   Rawlins,  7    East, 
409. 

2  See  Curtis  v.  Daniel,  10  ib.  273. 

3  See  and  consider  Townley  v.  Gib- 
son, 2  T.  R.  701. 

•»  57  &  58  Vict.  c.  46. 

*  S.  23. 

*  See  Filewood  v.  Palmer,  5  Vin. 
Abr.  p.  8,  s.  33  ;  Mosely,  172  ;  Melm. 


MSB.  E.  53,  Line.  Inn  Library; 
Townley  v.  Gibson,  2  T.  R.  705; 
Place  r.  Jackson,  4  D.  &  R.  318; 
Roberts  r.  Haines,  6  E.  &  B.  652; 
A.-G.  v.  Hanmer,  27  L.  J.  Cb.  840 ; 
Love  r.  Bell,  9  A.  C.  289.  Cf.  Hos- 
kins  V.  Robbins,  1  Vent.  123 ;  nom. 
Hopkins  v.  Robinson,  2  Lev.  2. 
.     '  Tyrwhitt  v.  Wynne,  2  B.  &  Al.  554. 
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However,  the  right  of  property  in  mines  or  quarries  beneath 
or  within  the  waste  may  be  shown  to  be  vested  in  the  tenants 
of  the  manor. ^ 

Where  an  inclosure  takes  place,  the  right  of  property  in  the  inciosures. 
mines  and  quarries  within  the  inclosure  becomes  vested,  j)r//n« 
facie,  in  the  allottees  of  the  surface,  as  such  allottees."  And 
if  the  lord,  or  any  person  claiming  under  him,  attempts  to 
interfere  with  the  allottees'  right,  he  may  be  restrained.^ 
However,  upon  the  occasion  of  an  inclosure,  special  provi- 
sions are  usually  made  as  to  the  property  in  the  mines  and 
minerals.* 

And  with  respect  to  land  inclosed  under  the  Inclosure  Acts,^  inclosure 
where  the  right  to  mines  and  substrata  exists  as  property 
distinct  from  property  in  the  surface,  and  is  not  compensated 
upon  the  inclosure,  the  inclosure  does  not  affect  the  property 
in  such  mines  and  substrata,  or  any  incidental  rights  or  ease- 
ments ;  and  where  any  mines  or  substrata,  or  the  right  of 
searching  for  or  getting  the  same,  has  been  leased  or  agreed 
to  be  leased  as  property  distinct  from  the  property  in  the 
surface,  with  or  without  incidental  powers  over  the  surface, 
the  inclosure  does  not  affect  the  rights  of  the  lessee.^ 

e— PROPERTY— PARTICULAR  LOCALITIES. 

The   right   of   property   in    all    mines   and   quarries   (with   St.  Briavcis. 
certain  few  exceptions)    of  every  description   throughout  the 
Forest  of  Dean  and  the  other  portions  of  the  Hundred  of 
St.  Briavels,   in  the  County  of  Gloucester,  is  vested  in  the 
Crown. ^ 

The  right  of  property  in  the  mines  and  veins  of  lead  ore  in  Derbyshire. 
a  district  within  the  Hundred  of  High  Peak,  in  the  County  of 
Derby,  called  the  King's  Field,  and  in  certain  other  parts  of 
the  same  Hundred  ;    and  in  a  district  within  the  soke  and 
wapentake  of  Wirksworth,  or  Low  Peak,  in  the  same  county, 

'  See  Curtis  r.  Daniel,  10  p:aKt,  273.  *  See  Doe  i\  Davidson,  sup. 

'  See  Townley  v.   Ctihson,  2  T.  R.  "  See  ;)o.s/,  pp.  l(ji  et  scq. 

701  :  see   p.    700;    Doe    r.    Davidson,  "  8  &  U  Vict.  c.  118,  s.  98. 

2  M.  &  S.  175,  188,  190.  :  See  the  preamble  of  1  &  2  Vict. 

3  Sec  Ackroyd  v.  Briggs,  13  L.  T.,  c.  43  ;  post,  Chap.  XX.  a. 
N.  S.  621. 
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called  the  King's  Field,  is  vested  in  the  Crown.^  The  right  of 
property  in  the  mines  and  veins  of  lead  ore  in  the  manors  of 
Ashford,  Hartington,  Peak  Forest,  Tideswell,  Crich,  Stoney 
Middleton  and  Eyam,  Youlgrave,  and  Litton,  in  the  same 
comity,  is  in  private  hands.- 

Isle  of  iNlan.  The  right  of  property  in  the  mines  and  quarries,  and 
in  the  minerals  (not  being  clay  or  sand),  in  the  customary 
estates  of  inheritance  in  the  Isle  of  Man  is  vested  in  the 
Crown.* 

Cornish  The  possessions  of  the  Duchy  of  Cornwall,  granted  to  the 

Black  Prince  by  Edward  the  Third,*  formerly  consisted  in 
part  of  the  seventeen  assessional  manors  of  Helston-in-Trigg, 
Penmayne,  Tintagel,  Eestormel,  Penlyne,  Penkneth,  Talskedy, 
Liskeard,  Eillaton,  Stoke  Climsland,  Trematon,  Tewington, 
Tybesta,  Moresk,  Tywarnhaile,  Helston-in-Kerrier,  and  Cal- 
stock.  But  the  last  six  of  these  have  been  sold  for  the 
redemption  of  land-tax;  with  an  exception,  however,  of  the 
mines  and  metallic  minerals  thereunder,^  The  lands  of  these 
seventeen  manors  consist,  or  consisted  prior  to  the  Act  7  &  8 
Vict.  c.  105,  partly  of  freehold  tenements,  partly  of  conven- 
tionary  tenements,  and  partly  of  wastes.^  The  right  of 
property  in  the  mines  and  minerals  under  the  freehold  tene- 
ments has  always  belonged  to  the  tenants.''  The  lord  of  the 
manor  of  Tywarnhaile  Tyas,  in  Cornwall,  is  entitled  to  a 
moiety  of  all  tin  mines,  tin  ore,  tin  dues,  and  tin  toll  under 
the  demesne  and  conventionary  lands  of  the  assessional  manor 
of  Tywarnhaile ;  and  the  Duke  of  Cornwall  is  entitled  to  a 
moiety  of  all  like  mines,  ore,  dues,  and  toll  under  the  lands 
within  the  manor  of  Tywarnhaile  Tyas ;  and  the  lord  and  the 
Duke  are  empowered  by  agreement  in  writing,  enrolled  in  the 
duchy  office,  to  determine  all  questions  arising  between  them 

^  See  the  preambles  of  14  &  15  Vict.  ^  See     Eowe     r.     Brenton     Cone, 

c.  94 ;  15  &  16  Vict.  c.  16-3  (local)  ;  Introd. ;    preamble   of    7   &    8  Vict. 

post,  Chap.  XXI.  Sect.  1,  a.  c.  105,  and  schedules  thereto. 

-  See  the  preamble  of  15  &  16  Vict.  "  lb. 

c.  163  ;  xwst,  Chap.  XXI.  Sect.  1,  a.  '  Rowe  r.  Brenton,  Cone.  315.     See 

•*  See^josi,  Chap.  XXI.  Sect.  2.  also  Crea.se  v.  Barrett,  sjip.,  922.     In 

^  See    Rowe     v.     Brenton,     Cone.  the  latter  case  the  ancient  answers  of 

Introd.  IX. ;  Crease  r.  Barrett,   1  C.  conventionary   tenants   of    a    manor 

M.  &  R.  921 ;  preamble  of  7  &  8  Vict.  were  received  in  evidence  against  the 

c.  105                                                        •  freeholders  of  the  manor. 
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respecting  such  rights.^  Subject  to  such  right  of  the  lord  of 
the  manor  of  Tywarnhaile  Tyas,  the  Duke  of  Cornwall  is 
entitled  to  all  mines  and  metallic  minerals  under  the  conven- 
tionary  or  former  conventionar}^  lands  of  the  unsold  assessional 
manors ;  to  all  mines,  minerals,  stone,  and  substrata  under 
the  waste  and  other  demesne  lands  of  the  same  manors ;  to 
all  mines  and  metallic  minerals  under  the  conventionary  or 
former  conventionary  lands  and  former  Avaste  or  demesne 
lands  of  the  sold  assessional  manors ;  and  to  all  mines, 
minerals,  stone,  and  substrata  under  all  other  lands  of  the 
unsold  manors,  and  all  mines  and  metallic  minerals  under  all 
other  lands  of  the  sold  manors,  which  by  the  award  under 
the  Act  7  &  8  Viet.  c.  105,  were  determined  to  belong  to  the 
Duke.- 

All  "  mines  and  minerals "  lying  under  the  sea-shore  Comish  sea, 
between  high-  and  low- water  marks  in  Cornwall,  and  under  J^?^^-^^oro,  and 
estuaries  and  tidal  rivers  and  other  places  (below  high-water 
mark)  even  below  low-water  mark  in  Cornwall,  are,  as 
between^  the  Queen  and  the  Duke  of  Cornwall,  vested  in  the 
Duke  in  right  of  the  Duchy.^  But  from  these  are  excepted 
"mines  and  minerals  "  in  land  below  high- water  mark,  which 
is  parcel  of  any  manor  belonging  to  her  Majesty  in  right 
of  her  Crown. ^  All  "  mines  and  minerals  "  below  low-water 
mark  under  the  open  sea  adjacent  to,  but  not  part  of,  Corn- 
wall, are,  as  between  the  Queen  and  the  Duke,  vested  in 
her  Majesty  in  right  of  her  Crown." 

'  11  &  12  Vict.  c.  83,  8.  2.     See,  ■'  As  to  the  construction  to  be  placed 

before  the  Act,  Curtis  v.  Daniel,  10  on  these  words,  see  Penrj-n  v.  Holm, 

East,  273.  2  Exch.  D.  332. 

=  7  &  8  Vict.  c.  105,  ss.  53,  54  ;   the  ••  The    Cornwall   Sub.   Mines   Act, 

schedules    thereto,   and  the    awards  1858,  21  &  22  Vict.  c.  109,  s.  1.     See, 

thereunder  ;    11  &  12  Vict.  c.  83,  s.  1.  as  to  the   origin  of   this   Act,  R  r. 

Where   discrepancies  exist    between  Kcyn,  2  Exch.  D.  155,  15G,  157,  199, 

the  schedules  and  maps  annexed  to  200,  201.     The  lines  of  high  and  low 

the  awards,  they  are  to  be  settled  by  water  marks  arc,  if  necessary,  detcr- 

referenco  to  the  maps  :  11  &  12  Vict.  minable  by  arbitration  :  see  s.   7  of 

c.  83,  s.  1.     Howe  V.  Brenton  (Cone. ;  the  Act. 

8  B.  &  C.  737)  had  previously  decided  »  c;   j 

that  copper  ore   raised   from   mines  •"•  S.  2.     "  Mines  and  minerals,"  for 

in   the  conventionary   tenements  of  the  above  purposes,  include  quarries, 

one  of  the   sold  as.scssional  manors  veins,  or  beds  of  stone,  and  substrata 

belonged  to  the  Crown  in  right  of  the  of  any  other  nature,  and  the  ground 

Duchy.  and  soil  in,  upon,  or  under  which  .such 

M.M.  E 
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/.— PEOPERTY   IN   MINES   ROYAL. 

Crown  pre-  The  right  of  property  in  all  mines  of  gold  and  silver  within 

sumptively  ,         i        •        i        i        i         j.    ;i        /-< 

entitled  at       the  realm,  whether  they  be  m  the  lands  of  the  Crown  or  of 

common  aw.  g^^^^jg^^g^  jg  vested,  j>;-j"7/w.  facie,  in  the  Crown,  by  prerogative.^ 
In  fact,  mines  of  gold  and  silver  are  properly  called  "  mines 
royal,"  and  mines  of  all  other  substances  "  base  mines." 
And  in  the  Case  of  Mines"  which  was  decided  in  the  year  1568, 
it  was  laid  down,  that,  if  gold  or  silver  was  contained  in  base 
metal  in  the  land  of  a  subject,  not  merely  the  gold  or  silver,  but 
such  base  metal  also,  belonged  to  the  Crown  by  prerogative.^ 
An  opinion  of  counsel  was,  however,  given  in  the  years 
1640 — 1641,  that,  if  the  gold  or  silver  was  not  contained  in 
the  base  metal  to  such  an  extent  as  to  make  it  worth  the  cost  of 
extracting  it,  the  base  metal  belonged  to  the  subject ;  and  the 
law,  as  expressed  in  the  Case  of  Mines,  was  subsequently  partly 
relaxed  in  favour  of  the  subject  in  accordance  with  this  opinion.^ 

Acts  of  Wm.        Further  relaxations  were  effected  by  the  Acts  1  W.  &  M. 

*  ^^^^^'  c.  30,  and  5  W.  &  M.  c.  6.     The  first  of  these  Acts  provided 

(section  4)  "  That  no  mine  of  copper,  tin,  iron,  or  lead  shall 
"hereafter  be  adjudged,  reputed,  or  taken  to  be  a  royal  mine, 
"  although  gold  or  silver  may  be  extracted  out  of  the  same." 
Section  2  of  the  second  of  them  provided,  that  all  owners  of 
"  mines  within  the  kingdom  of  England,  dominion  of  Wales,  or 
"  town  of  Berwick-on-Tweed,  wherein  any  ore  now  is,  or  here- 
"  after  shall  be  discovered,  opened,  found,  or  wrought,  and  in 
"  which  there  is  copper,  tin,  iron,  or  lead,  shall  and  may  hold 
"  and  enjoy  the  same  mine  or  mines  and  ore,  and  continue  in 
"  the  possession  thereof,  and  dig  and  work  the  said  mine  or 
"  mines  or  ore,  notwithstanding  that  such  mine  or  mines  or 
*'  ore  shall  be  pretended  or  claimed  to  be  a  royal  mine  or  royal 
"  mines."  And  section  3  provided,  that  the  Crown  "  shall  and 
"  may  have  the  ore  of  any  such  mine  or  mines  in  any  part  of  the 

mines  and  minerals,  quarries,  veins,  formerly  belonging  to  the  Bishop  of 

or  beds  of  stone  and  other  substrata  Durham,  see  6  &  7  Will.  4,  c.  19,  s.  1 ; 

lie  :  s.  8.  21  &  22  Vict.  c.  45,  s.  5. 

1  Case  of  Mines,  Plowd.  336 ;  Case  »  Plowd.  336. 

of   Saltpetre,   12   Rep.    12 ;   A.-G.  of  ^  See   also  A.-G.   v.   Morgan,   sup. 

British  Columbia  v.  A.-G.  of  Canada,  443,  444,  455,  456,  458,  460. 

14  A.  C.  302;  A.-G.  v.  Morgan,  1891,  ^  See  A.-G.  v.  Morgan,  1891,  1  Ch. 

1   Ch.  443,   455,   456.     As  to  mines  .444,456. 
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"  said  kingdom  of  England,  dominion  of  Wales,  or  to\vn  of 
"Berwick-upon-Tweed  (other  than  tin  ore  in  the  comities  of 
"Devon  and  Cornwall),  paying  to  the  proprietors  or  owners 
"of  the  said  mine  or  mines  wherein  such  ore  is  or  shall  be 
"  found,  within  thirty  days  after  the  said  ore  is  or  shall  be  raised 
"and  laid  upon  the  banks  of  the  said  mine  or  mines,  and 
"  before  the  same  be  removed  from  thence,"  the  different  rates 
therein  specified  "for  all  ore  washt,  made  clean, and  "merchant- 
able," according  as  the  mineral  contained  therein  was  copper, 
tin,  iron,  or  lead ;  and  in  default  of  payment  the  mine  owner 
was  authorised  to  sell  and  dispose  of  the  ore  to  his  own  use.^ 

The  obiect  of  the  Acts  is  plain.     It  "is  to   secure  to  the  Object  of 

•'  ^  Acts. 

subject  the  copper,  iron,  tin,  and  lead  ores  found  in  his  soil, 

or  the  full  value  thereof  as  fixed  by  statute,  and  at  the  same 

time  to  secure  to   the  Crown  all  the  gold   and   silver,  if   it 

chooses  to  take  it,  paying  the  value  of  the  copper,  iron,  tin, 

and  lead  ores  which  accompany  it."  - 

In  many  respects  the  result  of  the  Acts  is  equally  plain.  Result  of 
The    Acts    onl}^    deal    with    mines    of   copper,   tin,  iron  and  respects 
lead.     They  do  not  deal  with  other  base  mines.     They  do  not,  ^  ^"^' 
for  example,  deal  with  mines  of  zinc,  although  blende,  which 
is  an  ore  of  zinc,  is  very  often  highly  auriferous.^    The  Crown 
cannot,   moreover,   be   called    upon    to   exercise   its   right   of 
pre-emption  until  the  ore  has  been  "  washt,  made  clean  and 
merchantable."    It  is  not,  therefore,  sufficient  to  offer  it  quartz 
rock    in    the   rough,    just   as    brought    up   from    the   mine.* 
Furthermore,  it  is.  probal)le  that  the  obligation  to  "  wash  and 
make  clean  "  is  on  the  sul)ject.     But,  however  this  may  be, 
he  cannot  sell  until  after  the  Crown  has  made  default,  and 
the  Crown  cannot  make  default  until  the  ore  has  been  washed 
and  made  clean.'' 

It  is  not  so  easy  to  ascertain  the  precise  meaning  of  the  word  ^caning  of 
"ore,"  as  used  in  section  2  of  the  second  Act.     The  dictionary 
meaning  of  tlie  word  is  metal  in  combination  with  something 
else.     In  Attonicij-General  v.  Morf/an,''  North,  J.,  said*  that 

'  See  also  55  Geo.  3,  c.  134.  ■•  A.-G.  v.  Morgan,  1891,  1  Ch.  432, 

2  A.-G.  r.  Morgan,  1891,  1  Ch.  450,      ^50,  per  North,  J. 
per  North,  J.:  sec  also  45G,  457,  per  *  lb.,  451,  ^bl,  per  North,  J. 

Lindley,  L.  J.,  459,  per  Lopes,  L.  J.  «  1891,  1  Ch.  432. 

■'  lb.  447,  448,  458.  '  449,  450. 

E    2 
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this  was  its  meaning  in  section  2  ;  and  that  section  2  referred 
to  a  combination,  of  which  copper,  iron,  tin,  or  lead  formed 
a  part.  In  the  same  case,  Kay,  L.  J.,  said,^  that  it  was,  to  say 
the  least,  doubtful,  whether  quartz  rock,  containing  only  one 
ounce  of  gold  per  ton  of  the  rock,  and  an  unremunerative 
quantity  of  base  metal  (which  properly  described  the  mine 
there  in  question)  was  "  ore "  within  the  meaning  of  the 
section,  and  that  the  section  probably  referred  to  "metal  in 
its  crude  state  separated  from  the  rock."  It  does  not,  how- 
ever, seem  essential  to  ascertain  the  precise  meaning  of  the 
word,  for  the  purpose  of  construing  section  2.- 
Other  diffi-  And  there  may  sometimes  be  a  difficulty  in  saying  whether 

consTniction  ^  mine  is  a  mine  of  copper,  tin,  iron,  or  lead  within  section  2. 
If,  for  example,  the  value  of  the  gold  and  copper  per  ton 
of  ore  is  nearly  the  same,  and  it  will  not  pay  to  work  for  one 
of  these  metals  without  the  other,  it  is  difficult  to  say  whether 
the  mine  ought  to  be  called  a  gold  mine  or  a  copper  mine.'' 
There  is  usually,  however,  no  difficulty  in  saying,  whether 
a  mine  ought  to  be  called  a  gold  mine,  or  a  mine  of  copper, 
tin,  iron,  or  lead.  If  it  is  worked  for  copper,  tin,  iron,  or 
lead,  it  is  a  mine  of  copper,  tin,  iron,  or  lead.  It  cannot  be 
so  described,  if  it  is  worked  for  nothing  but  gold.^  And  it 
is,  for  this  purpose,  immaterial  if  it  in  fact  contains 
a  small  quantity  of  copper,  tin,  iron,  or  lead.^  Any  other 
construction  would  reduce  the  Act  to  an  absurdity.  It  would 
make  it  impossible  to  give  effect  to  the  provisions  as  to  the 
different  rates  specified  in  section  3  f  and  it  would  render 
meaningless  the  provisions  in  section  2,  entitling  the  owner 
to  "  hold  and  enjoy,"  &c.,  and  the  provisions  in  section  3 
giving  the  Crown  the  right  of  pre-emption.^  It  has  been 
suggested,  that,  when  it  is,  in  fact,  doubtful,  whether  the  mine 
in  question  ought  to  be  called  a  gold  mine  or  a  mine  of  base 
metal,  the  Court  would  probably  be  inclined  to  give  the  sub- 
ject the  benefit  of  the  doubt.^ 

'  461,  462.  4  ji^  448,  449,  450,  458,  459,  462, 

-  Consider  A.-G.  v.  Morgan,  1891,       463. 
1  Ch.  at  pp.  449,  450,  461,  462.  s  lb. 

3  A.-G.  V.  Morgan,  1891,  1  Ch.  463,  «  j^^  449^ 

iJerKay,  L.  J.  7  Jb.,  450. 

^  lb.,  iG'd,  jjcr  Kay,  L.  J. 
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Attorney-General  v.  Morgan^  was  decided  in  accordance  with  A.-G.  v.  Mor- 
the  conclusions  ah'eady  stated.     The  defendant  in  that  case  " 
was  working  a  mine  near  Dolgelly  in  Merionethshire  as  a 
gold  mine.     The  mine  also  contained  copper,  iron,  and  lead, 
but  in  such   small  quantities  as  not  to  be  worth  working.  • 

The  defendant  contended  that  he  was  the  owner  of  a  mine 
in  which  gold  ore  was  found,  and  in  which  were  copper,  iron, 
and  lead ;  and  that  he  was,  therefore,  within  the  precise 
terms  of  section  2  of  the  second  Act.  It  was,  however,  held, 
that  the  mine  was  in  substance  a  gold  mine,  and  that  the 
ancient  prerogative  of  the  Crown  was  therefore  not  affected 
by  the  Acts. 

The  presumption  that  the  right  of  property  in  mines  royal  Presumption 
is  vested  in  the  Crown  may  be  rebutted  by  the  evidence  of 
ownership  in  a  subject.  A  mine  royal  is  not  an  incident 
inseparable  from  the  Crown,  but  may  be  severed  from  it  by  apt 
and  precise  words.-  And  if  the  Crown  has  a  mine  royal  in 
the  land  of  a  subject  and  makes  a  grant  of  "mines" 
simpUciter,  the  mine  royal  will  pass :  for  otherwise  the  grant 
would  be  without  effect ;  the  Crown,  as  such,  not  being  entitled 
to  the  base  mines  in  the  land  of  a  subject.^  If,  however,  the 
Crown  makes  a  grant  of  "mines"  simplk-iter  in  a  piece  of 
Crown  land,  and  there  are  mines  royal  and  base  mines 
therein,  the  base  mines  only  will  pass :  for  the  common 
intent  of  the  grant  is  thereby  satisfied.  "^ 

The  principle,  that  a  grant   by   the  Crown   of   lands  will  T.ands  in 
not    pass   gold    or    silver    mines    therein,    unless  they    are 
expressly    granted,    applies    to    a    grant    of    lands    in    the 
Colonies.' 

J/.— CONSTRUCTIVE    POSSESSION. 

Where  the  entry  into  possession  of  part  of  a  mine  or  quarry  Constmctivo 
is  rightful  or  under  a  colour  of  right,  the  possession  of  the  i'"^'^'^'^"'"" 

'  1891,  1  Ch.  432.  2     A.     C.     1G3  ;     A.-G.     of     British 

"^  Case  of  Mines,  Plowd.  33G.  Columbia  v.   A.-G.   of   Canada,  sup. 

'  lb.  337.  As  to  mines  royal  in  Scotland,  and 

*  Ib.\  Case  of  Alton  Woods,  1  Ilep.  settlements   by  a  Crown   grantee  of 

41    a   (n.),    46    b  ;    A.-G.    of    British  lands  contained  therein,  sec  Breadal- 

Columbia    v.    A.-G.    of    Canada,    14  bane  v.  Jamieson,  2  Sess.  Cas.   (4th 

A.  C.  2U5.  Scr.)  82G. 

'"  See  Woolley  ii.  A.-G.  of  Victoria, 
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whole  may  be  presumed.^  And  a  person  in  actual  physical 
possession  of  part  of  a  mine  or  vein,  who  has  an  agreement  for 
a  lease  of  the  whole,  and  who  can  compel  the  lessor  to  perform 
it,  will  be  treated  as  constructively  in  possession  of  the  re- 
•  mainder  :-  although,  whether  such  possession  will  constitute  a 

tenancy  from  year  to  year  appears  doubtful.^  And  acts  of 
ownership  by  a  wrongdoer  in  parts  of  the  sub-soil  of  a  single 
and  undivided  piece  of  land,  may  be  evidence,  that  he  has  taken 
possession  of  the  whole.^  In  like  manner  rightful  possession 
of  one  mine  within  tin-bounds  is  a  sufficient  possession  of  all 
the  mines  within  them.^  However,  physical  possession  by  a 
wrongdoer  of  part  of  a  mine  or  vein  does  not  create  any  con- 
clusive presumption  of  his  possession  of  the  whole.^  And  a 
person  alleging  himself  to  have  an  agreement  for  a  lease  of  the 
whole,  if  he  cannot  compel  his  lessor  to  perform  it,  is  in  the 
same  position  as  a  wrongdoer.^  And  mere  physical  possession 
of  one  seam  of  coal  does  not  of  itself  create  any  presumption 
of  the  possession  of  all  the  other  seams  of  coal  lying  there- 
under.^ A  person  who  has  a  licence  to  work  a  whole  mine  or 
quarry,  and  who  enters  on  a  part,  is,  for  rating  purposes,  in 
occupation  of  the  part  only.^ 

1  See  McDonnell  v.  McKinty,  10  Ir.       Thew  v.  Wingate,  1  B.  &  S.  721,  n. 
L.  R.  527.     See  also  Taylor  v.  Parry,  '  Davis  v.  Shepherd,  siip.  415. 

1    Scott,   N.    R.  576;    Wild   v.  Holt,  »  See  Low  Moor  Co.  r.  Stanley  Co., 

9  M.  &  W.  672.  34  L.  T.,  N.  S.  186,  189. 

2  Davis  V.  Shepherd,  1  Ch.  415.  »  R.  v.  Fayle,  27  L.  T.  64.  As  to 
^  See  p.  420.  licences  see  post,  pp.  260  ct  scq.  The 
■»  See  Thew  v.  Wingate,  10  B.  &  S.  principles  stated   in  the  text  are  of 

714,   n.,  720,  n.,  721,   n.;    Smith   v.  frequent    importance     in     questions 

Stocks,  ib.  701,  712.  arising  under   the   Limitation  Acts, 

^  See  Doe  v.  Alderson,  1  M.  &  W.  and  in  questions  involving  trespass. 

212.      As    to    tin-bounds,    see   post,  See,  as  to  these,  post,  Chap.  XXII.  a. 

Chap.  XIX.,  Sect.  2.  {&),  b.  {$). 

®  See  McDonnell  v.  McKinty,  s«jj. 


CHAPTER  III. 

WOEKINGS    AND    USER    FOUND    ON    PEOPERTY     OR 
POSSESSION— ORDINARY  TENANCIES  IN  FEE  OR 
FOR    LIFE   OR    YEARS   OR   AT   WILL— REVER- 
SIONS AND   REMAINDERS— TRUSTEES. 

a.— WORKINGS— TENANT   IN   FEE. 

A  TENANT  in  fee  simple   in   possession   of   lands   has,  as  Ordinary 

.  •11     tenant  in  fee 

between  himself  and  his  successor  m  title,  an  absolute  right  simple. 
of  property  in  the  mines  and  quarries  beneath  and  within 
them,  as  part  of  his  inheritance.^  And  he  has  a  similar  right 
in  the  mmerals  which  they  contain."-  He  may,  in  fact,  commit 
what  legal  waste  he  pleases.^  He  has,  therefore,  a  clear  right, 
as  between  himself  and  his  successor  in  title,  toopen  and  work  all 
mines  and  quarries  beneath  and  within  his  lands  ;  and  he  may 
freely  dispose  of  the  produce  of  his  working.  And  his  right  to 
commit  equitable  waste  is  the  same  as  his  right  to  commit 
legal  waste,  and  depends  on  the  same  principles.  A  tenant 
in  fee  simple  in  possession,  subject  to  an  executory  devise 

'  See  the  timber  case  of  A.-G.   v.  which   a  person   under  disability   is 

Marlborough,  3  Madd.  537.    The  prin-  interested,  will  sometimes,  in  a  due 

ciples  applicable  to  timber  cases  apply  course  of  management,  be  directed  by 

generally    to    cases    of     mines     and  the  Court  to  be  cut,  when  under  like 

quarries  (see  Buckley  v.  Howell,   29  circumstances,  a  mine  would  not  bo 

Bcav.  555,  55G,  557 ;  lie  Harrington,  directed  to  be  worked  (see  He  Smith, 

33  Ch.  D.  527).     No  doubt,  if,  at  the  lOCh.84,85).   However,  in  the  former 

time   when    the    title    of    a    tenant  case,  the  right  in  respect  of  a  mine 

for  life  or  years  accrues,  a  mine  or  or  quarry  should  not,  it  is  submitted, 

quarry  has  been  partially  worked,  he  be  compared  with  that  in  respect  of  a 

may  continue  the  working ;  whereas,  wood  or  forest,  but  rather  with  that 

if,  at  the  same  time,  a  wood  has  been  in  respect  of  a  single  tree.    And  in  the 

partially  felled,  he  cannot,  unless  dis-  latter,  the  direction  is  put  upon  some 

punishable  for  waste,  fell  the  other  such  special  ground,  as  that  the  trees 

trees  in  the  wood  (.see  the  argument  arc  too  old,  or  that  their  cutting  would 

in  Dickin  r.  Hamer,  1  Dr.  &  Sm.  284,  be  for  the  benefit  of  other  trees. 

291,  292).     .And,  on  the  other  hand,  -  A.-G.  v.  Marlborough,  stij}. 

particular  trees,  or  clumps  of  trees,  in  •'  3  Bl.  Com.  223. 
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[chap.  III. 


Infant  tenant 
in  fee  simple. 

Lunatic  ten- 
ant in  fee 
simple. 


Ordinary 

tenant  in  tail. 


over,  is,  piiind  facie,  dispunishable  for  legal  waste  ;^  although 
it  is  competent  to  a  settlor  by  express  words  to  render  him 
punishable."  He  cannot,  however,  lirimd  facie,  commit 
equitable  waste.^ 

An  infant  tenant  in  fee  simple  in  possession  may,  by  his 
guardian,  work  mines  and  quarries,  open  and  new.* 

Mines  or  quarries  belonging  to  a  lunatic  tenant  in  fee  may 
be  worked  under  the  order  of  the  Court,  if  such  a  course  is  for 
the  benefit  of  the  lunatic.  In  Ex  parte  Tahhert,^  an  agree- 
ment by  the  committee  of  a  lunatic  tenant  for  life  without 
impeachment  of  waste,"  that  coal  under  the  lunatic's  estate 
should  be  worked  by  the  owner  of  the  adjoining  land,  was 
established  on  the  ground  that  the  working  would  be  for  the 
benefit  of  the  lunatic  ;  and  Lord  Eldon,  in  sanctioning  it, 
compared  the  case  to  that  of  cutting  timber.'''  On  the  other 
hand,  where  such  a  course  is  for  a  lunatic's  benefit,  his 
personalty  will  be  laid  out  under  the  sanction  of  the  Court  in 
expenses  incident  to  the  working  of  his  open  mines  or  quarries, 
as,  for  instance,  in  the  erection  of  a  fire  engine ;  and,  in 
sanctioning  it,  the  Court  will  pay  no  regard  to  the  interest  of 
his  heir  on  the  one  hand,  or  of  his  personal  representative  on 
the  other.^ 

A  tenant  in  tail  in  possession  may  commit  what  legal  and 
equitable  waste  he  pleases,  and  convert  to  his  own  use  the 
property  wasted.  And,  to  enable  him  to  do  so,  it  is  not  neces- 
sary that  he  should  bar  the  entail.^     A  tenant  in  tail  of  lands 


'  See  the  timber  case  of  Turner  v. 
Wright,  1  Job.  740 ;  2  De  G.  F.  &  J. 
234  ;  overruling  the  dicta  to  the  con- 
trary in  Robinson  v.  Litton,  3  Atk. 
209 ;  Stansfield  v.  Habergham,  10 
Ves.  278 ;  and  "Wright  v.  Atkyns, 
T.  &  R.  157.  See  also  Blake  v.  Peters, 
10  W.  R,  826  ;  1  De  G.  J.  &  S.  345. 

2  Blake  v.  Peters,  sup. 

3  Turner  v.  Wright,  sup. 

*  Lyddal  v.  Clavering,  cited  Arab. 
371,  n.  As  to  open  and  new  mines, 
see  ante,  pp.  32  et  seq.  See  also  the 
provisions  of  the  Act  44  &  45  Vict. 
c.  41,  referred  to,  post,  p.  78. 

5  6  Vps.  428. 

*  A  tenant  for  lifq,  without  impeach- 


ment of  waste,  stands  with  respect  to 
legal  waste  on  the  same  footing,  in 
most  respects,  as  a  tenant  in  fee  :  see 
post,  pp.  67,  68. 

7  See  also  Ee  Smith,  10  Ch.  84,  85. 
In  Ex  parte  Tabbert,  the  working  was 
under  a  mere  licence.  A  sale  or  lease 
would  not  be  authorised  under  the 
ordinary  jurisdiction,  although  it 
would  be  under  the  statutory  ;  as  to 
which,  seejjost,  pp.  138, 139, 171,  172. 

^  Oxenden  v.  Compton,  2  Ves.  jun. 
73. 

»  Co.  Litt.  224,  a.  ;  2  Bl.  Com.  115. 
See  the  timber  cases  of  Jervis  v. 
Bruton,  2  Vern.  251 ;  A.-G.  v.  Marl- 
borough, 3  Madd.  531,  532. 


open 
mines. 
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entailed  by  Parliament  has,  jmmd  facie,  the  same  right  to 

commit  waste  as  an  ordinary  tenant  in  tail.^     But  his  right 

would  be  restricted,  if  the  exercise  of  it  would  or  might  involve 

the  destruction  of   a   mansion-house  which  the  Legislature 

desired  to  preserve.-     A  tenant  in  tail,  after  possibility  of  issue 

extinct,  occupies,  with  respect  to  waste,  the  same  position  as 

a  tenant  for  life  without  impeachment  of  waste.^ 

An  infant  tenant  in  tail  in  possession  may,  by  his  guardian,  l^^^^^  tenant 

work  mines  and  quarries,  open  and  new.^ 

The  observations  already^  made  as  to  the  working  of  mines  Lunatic  ten- 
ant in  tail. 
or  quarries  belonging  to  a  lunatic  tenant  ni  fee  sniiple  apply 

m  the  case  of  a  lunatic  tenant  in  tail. 

6.— WORKINGS— TENANT  FOR  LIFE  OR  YEARS  OR  AT  WILL. 

(a)  Rhihts  as  respects  Open  Mines  or  Quarries.^ 

It  is  the  general  prima  facie  right  of  a  tenant  for  life,  as  Right  of  ten- 
between  himself  and  the  remainderman,  to  work  open  mines  :  ^vork°'^ 
and  if  he  does  so  work,  he  has  the  right  of  property  in  the 
minerals,  which  by  the  working  he  converts  into  chattels." 
And  if  he  derives  his  interest  under  a  will,  his  rights  are 
irrespective  of  whether  trustees  of  that  will  have  or  have  not 
l)een  appointed  by  the   testator.^     In  strictness  the  position 

'  A.-G.   V.   Marlborough,   3   Madd.  '  Saunders'  Case,  5  Co.  12  a.  ;  Co. 

539,  540.  Litt.  54  b.  ;  Astry  v.  Ballard,  2  Mod. 

-  lb.  pp.  545  ct  scq.      This  was  a  193 ;  Campbell  v.  Leach,  Amb.  748  ; 

timber  case  ;  but  the  principle  would  Clavering  v.  Clavering,  IMosely,  223  ; 

apply   to   the    removal   of   minerals,  2  P.  Wms.  388  ;  Plymouth  v.  Archer, 

which  acted  as  a  support  to  a  man-  1  B.  C.  C.  IGO ;  Stoughton  v.  Leigh, 

sion.  1  Taunt.   402;  Viner  v.  Vaughan,  2 

3  See  the  timber  case  of  Williams  Beav.  4GG  ;  Ferrand  v.  Wilson,  15  L. 

V.  Williams,  15  Ves.  427,  4.30;  A.-G.  J.  41,  53;  S.  C.  4  Ha.  388;  Spencer 

V.  Marlborough,  3   Madd.  538,  539 ;  v.   Scurr,    81    Beav.   334 ;    Bagot   v. 

Turner  v.  Wright,  2  De  G.  F.  &  J.  Bagot,  32  Beav.  51G  ;  Clegg  v.  Row- 

247.     See,  however,  the  timber  case  land,  2  Eq.  IGO  ;  Miller  r.  Miller,  13 

of  Abrahall  v.  Bubb,  2  Swanst.  173.  ib.  2G3  ;    P^lias  v.  Snowdon,  &c.  Co., 

See;ws<,  pp.  G7,  G8.  4  A.  C.  454;  Campbell  v.  Wardlaw, 

*  See  Lyddal  r.  Clavering,  cited  8  A.  C.  645,  G47,  G50 :  lie  Ridge,  31 
Amb.  371,  n. ;  Clavering  c  Clavering,  Ch.  D.  508;  Dashwood  v.  Magniac, 
Mosely,  223.  See  also  the  provisions  1891,  3  Ch.  327,  3G0,  3G1,  385;  In 
of  the  Act,  44  &  45  Vict.  c.  41,  referred  re  Kemeys-Tynte,  1892,  2  Ch.  211, 
to,  post,  p.  78.  The   law   of   Scotland   is   the   same : 

*  Ante,  p.  5G.  Campbell  v.  Wardlaw,  siiji. 

*  As  to  open  mines  or  quarries,  see  '*  See  Thursby  v.  Thursby,  19  Eq. 
ante,  pp.  32  et  scq.  413. 
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years. 


Open 
quarries. 


of  the  tenant  for  life  in  this  respect  may  be  thought  to  be  an 
anomaly.  Minerals  are  not  like  annual  fruits.  When  once 
taken  away  they  do  not  replace  themselves.^  "  There  is  no 
fruit ;  that  is  to  say,  there  is  no  increase  ;  there  is  no  sowing 
or  reaping  in  the  ordinary  sense  of  the  term ;  and  there  are 
no  periodical  harvests."  -  This  position  of  the  usufructuary 
was,  however,  well  recognised  in  the  Koman  Jurisprudence, 
and  in  England  as  far  back  as  the  reign  of  Edward  III.,  and 
in  Scotland  as  far  back  as  the  year  1503  ;  and  the  original 
ground  of  it  is  the  presumed  will  and  intention  of  the 
settlor.^ 

A  tenant  for  years  starts  upon  the  same  footing  in  the 
above  respect  as  a  tenant  for  life.*  And  a  lessee  under  any 
lease  made  on  or  after  the  1st  January,  1861,  of  land  in 
Ireland  containing  open  mines,  has,  lyrimCi  facie,  a  statutory 
right  to  work  them  and  remove  the  minerals,  whether  they 
are  granted  by  name  or  not  in  the  lease." 

The  same  principles  apply  in  the  case  of  open  quarries.^ 
It  is  no  doubt  true,  that  stone  or  slate  is  frequently  dug  from 
a  quarry  for  the  purpose  of  building  or  repairing  houses  on 
the  property  of  the  owner,  and  that  a  person  subsequently 
becoming  the  tenant  for  life  or  years  cannot,  by  the  mere  fact 
of  such  digging,  claim  the  right  to  work  the  quarry.  But  ia 
such  a  case  the  quarry  has  never  in  fact  become  an  open 
quarry.^  Similarly,  where  a  bog,  which  had  been  previously 
cut  for  sale,  is  demised  for  life  or  years  as  bog,  the  tenant, 
may,  ^jj'm/w?  facie,  cut  and  sell  turf  thereout.^ 


1  Campbell  v.  Wardlaw,  8  A.  C. 
644  ;  Dash  wood  v.  Magniac,  1891,  3 
Ch.  328,  per  Chitty,  J. 

-'  Gowan  v.  Christie,  L.  E.  2  Sc.  & 
D.  273,  ^;er  Lord  Cairns ;  Campbell  v. 
Wardlaw,  suj).  649. 

3  Campbell  v.  Wardlaw,  sup.  645, 
-per  Lord  Blackburn  ;  650,  ^»er  Lord 
Watson  ;  Dash  wood  v.  Magniac,  1891, 
3  Ch.  328,  2^er  Chitty,  J.;  360,  ^JC'" 
Bowen,  L.  J. 

'•  See  Offley  v.  Offley,  Pr.  Ch.  26; 
Coppinger  v.  Gubbins,  3  J.  &  L.  397  ; 
Campbell  v.  Wardlaw,  sup.  at  p.  647 ; 
and  generally  the  cases  cited,  ante, 

.  57,  n.'. 


5  23  &  24  Vict.  c.  154,  s.  27. 

6  Elias  V.  Griffith,  8  Ch.  D.  521,  526, 
532 ;  nom.  Elias  v.  Snowdon,  &c.,  Co., 
4  A.  C.  454 ;  overruling  Mansfield  v. 
Crawford,  9  Ir.  Eq.  Rep.  271 :  see  also 
Moyle  V.  Mayle,  Owen,  66, 67  ;  Ferrand 
r.  Wilson,  15  L.  J.  Ch.  54 ;  Huntley 
V.  Russell,  13  Q.  B.  583;  Tucker  r. 
Linger,  21  Ch.  D.  27;  Campbell  v. 
Wardlaw,  8  A.  C.  645  ;  Dashwood  v. 
Magniac,  1891,  3  Ch.  385. 

7  See  Elias  v.  Griffith,  8  Ch.  D.  532  r 
see  ante,  p.  34. 

*  Anon.,  1  Hog.  147  ;  Jack  v.  Creed, 

2    Hud.    &   Bro.    143;    Coppinger   v. 

■  Gubbins,  3  Jo.  &  L.  410 ;  Dashwood 
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If  a  reversioner  or  remainderman  complains,  that  a  tenant  Onus  of  proof 

.  ,    when  fact  of 

for  life  or  years  is  improperly  working  a  mine  or  quarry  ;  and  being  open 
the  latter  alleges,  that  it  was  open  when  he  entered  into  disputed. 
possession  ;  and  no  lapse  of  time  has  occurred  ;  the  onus  is 
in  general  on  the  latter  to  prove  his  allegation.^  If,  however, 
a  tenant  for  life  or  years  shows,  that  there  had,  in  fact,  been 
workings  when  he  entered  into  possession,  the  onus  is  in 
general  shifted,  and  it  then  lies  on  the  reversioner  or  remain- 
derman to  show,  that  the  workings  were  not  such  as  to 
constitute  the  mine  or  quarry  an  open  mine  or  quarry.-  In 
like  manner,  where  a  tenant  for  life  or  years  of  a  mine  or 
quarry  has  once  shown,  that  a  lease  of  the  mine  or  quarry 
had  been  granted,  and  that  workings  coeval  therewith  had 
taken  place  on  the  land  subject  to  the  lease  ;  and  his  own 
subsequent  workings  have  extended  over  a  long  period  ;  and 
during  that  period  the  owner  of  the  inheritance  was  capable 
of  ascertaining  all  the  facts,  was  competent  to  act,  and 
remained  passive  ;  it  lies  on  such  owner  to  show,  that  the 
workings  did  not  take  place  under  the  authority  of  the 
lease'.'' 

On  similar  principles,  a  tenant  for  life  or  years  was  held  Proceeds  of 
entitled  to  receive  the  capital  of  the  proceeds  of  a  sale  by  the 
trustees  of  his  settlement  of  gravel  dug  from  lands,  the  profits 
of  which  had  usually  for  many  years  been  gained  by  working 
the  gravel  pits.  The  whole  of  the  gravel  was,  in  effect,  a 
mine,  and  each  gravel  pit  a  fresh  pit  in  the  mine.^  So  a 
tenant  for  life  or  years  is  entitled  to  the  capital  of  rents  or 
royalties  payable  under  a  lease  of  mines  made  by,  or  in  pur- 
suance of  powers  given  by,  his  settlor  ;''  or  payable  in  respect  of 
a  new  seam  opened  by  the  lessee  in  a  mine  demised  by  his 

V.    Magiiiac,    18'J1,   3    Ch.    301,   385.  ^  Elias  r.   Siiowdoii,  &c.,  Co.,  sup. 

These  cases  must  he  taken  to  overrule  4G1,  4G2. 

Waterpark  r.  Austen,  1  Jones,  027,  n.  ■•  Cowley  v.  Wellcsley,  1   Eq.  059; 

'  Klias  V.  Snowdon,  &c.,  Co.,  4  A.  35  Beav.  039. 

C.    401.     Cf.    Bartlett   v.    Phillips,   4  »  See  Daly  v.  Beckett,  24  Beav.  114  ; 

De  a.  &  J.  421.  Cowley   v.   Wellcsley,   35   Beav.   038, 

»  Elias  V.  Snowdon,  &c,,  Co.,  suji.  039;    Miller   v.    Miller,  13   Eq.    203; 

459,   401,   402;    Atherloy   v.  Sanders  Brigstocke   v.    Brigstocke,   8   Ch.    D. 

(Ap.  1881,  comm  Kay,  J.).     See,  how-  303;    Zic  Kemcys-Tynte,  1892,  2  Ch. 

CTur,  Bartlett  i-.  Phillips,  4  De  G.  &  211, 
J.  401. 
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Presumption 
rebuttable. 


settlor.^  So  a  tenant  for  life  is  entitled  to  rent  and  royalties 
under  a  lease  granted  by  himself  under  the  powers  of  the 
Settled  Land  Acts,  for  the  purpose  of  carrying  into  effect  an 
agreement  for  a  lease  made  by  his  settlor.^ 

A  dowress  stands  upon  the  same  footing,  for  the  purpose  of 
^Yorlving  mines,  as  an  ordinary  tenant  for  life.  If,  therefore, 
lands  be  actually  assigned  to  a  lady  for  her  dower,'^  and  such 
lands  contain  open  mines  or  quarries,  she  may,  j3?'iHu2  facie, 
work  them  for  her  own  benefit.'*  And  even  if  no  actual 
assignment  of  lands  be  made  to  her,  she  is  entitled,  j^rhiul 
facie,  to  receive  one-third  of  the  sale  proceeds  ;*  or  of  the 
rents  or  royalties  payable  under  a  lease  f  of  the  open  mines 
or  quarries  which  they  contain.  Similarly,  if  a  lease  of 
unopened  mines  or  quarries  be  granted  before  an  assignment 
is  actually  made  to  the  dowress,  and  if,  as  incident  to  the 
lease,  liberty  be  given  to  the  lessee  to  use  any  portion  of  the 
surface,  the  dowress  is  entitled,  j;ri;»a  facie,  to  receive  one- 
third  of  the  rent  payable  in  respect  of  such  liberty.'^ 

The  7>ru««  facie  right  of  a  grantee  for  life  or  years,  as 
against  the  grantor,  is  not  rebutted  by  an  exception  in  a  lease 
of  land  containing  open  quarries  of  "  all  royalties."  ^  The 
2)nind  facie  right  of  a  tenant  for  life,  as  against  the  remain- 
derman, to  work  open  mines  and  quarries  may  of  course  be 
negatived  by  directions  by  the  settlor  to  the  contrary.  Thus, 
in  Ferrand  v.  Wilson^  a  testator  devised  certain  lands  in  strict 


1  Spencer  v.  Scurr,  31  Beav.  334 ; 
ante,  p.  35. 

-  Re  Kemeys-Tynte,  1892,  2  Ch. 
211.  See  further  as  to  leases  granted 
under  the  Settled  Land  Acts,  post, 
pp.  176—182.  In  Scotland  the  question 
is  usually  one  of  the  intention  of  the 
settlor.  In  Guild's  Trustees  v.  Guild 
(10  Sess.  Cas.  Ser.  3,  911),  Ward- 
law  V.  Wardlaw's  Trustees  (2  ib.  Ser.  4, 
368),  and  Baillie's  Trustees  v.  Baillie 
(19  ib.  Ser.  4,  220),  the  tenant  for  life 
was  held  entitled  to  the  capital. 
Contra  in  Ferguson  v.  Ferguson's 
Trustees  (4  ib.  532)  :  see  also  Gal- 
braith  v.  Boness  (21  ib.  Ser.  4,  30), 
where  lands  were  conveyed  for  the 
benefit  of  the  minister  of  Boness. 


='  See  post,  p,  275. 

■•  Stoughton  V.  Leigh,  1  Taunt.  402; 
Dickin  v.  Hamer,  1  Dr.  &  Sm.  295. 
^  See  and  consider  Dickin  r.  Hamer, 

Slip. 

'■'  See  Stoughton  v.  Leigh,  sup.; 
Re  Kemeys-Tynte,  1892,  2  Ch.  218. 

7  Dickin  v.  Hamer,  1  Dr.  &  Sm. 
284,  299.  As  to  infants  see  the 
provisions  of  the  Act,  44  &  45  Vict, 
c.  41,  referred  to  post,  p.  78. 

8  Brown  v.  Chadwick,  7  Ir.  C.  L. 
Rep.  108 ;  Listowel  v.  Gibbings,  9  ib. 
223;  overruling  Purcell  v.  Nash,  1 
Jones,  625  ;  2  Jones,  116. 

fl  15  L.  J.  Ch.  41,  54 ;  S.  C.  4  Ha. 
344,  388.  See  also  Campbell  v.  Ward- 
law,  8  A.  C.  646,  650. 
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settlement,  with  liberty  for  each  tenant  for  life  in  succession 
to  get  stone  upon  the  premises  for  buildings  and  repairs,  but 
for  no  other  use  or  purpose  whatsoever  ;  and  in  a  subsequent 
part  of  his  will  he  recited,  that  he  had  thereby  restrained, 
and  did  thereby-  intend  to  restrain,  each  and  every  such 
tenant  for  life  from  getting  any  stone  upon  the  premises,  save 
for  the  purposes  aforesaid.  It  was  held,  that  a  tenant  for  life 
was  not  entitled  to  get  stone  even  from  quarries  open  at  the 
testator's  death,  except  for  the  purposes  in  the  ^yill  mentioned. 
And  a  lessee  under  any  lease  made  on  or  after  the  1st  of 
January,  1861,  of  land  in  Ireland,  containing  open  quarries  or 
open  beds  of  sand,  marl,  gravel,  or  clay,  although  entitled  to 
work  them  for  the  purposes  of  agriculture,  and  the  erection  or 
repair  of  necessary  buildings,  is,  j^i'iind  facie,  under  a  statutory 
disability  to  do  so  for  trade  or  manufacture,  or  for  profit  or  sale.^ 

A  mere  tenant  at  will  has  no  right  of  property  in  minerals,   Tenant  at 
which  by  working  are  converted  into  chattels. - 

The  general  principle  as  to  the  prima  facie  right  of  a  tenant  General  dis- 

,       ,.»  «  •  •       i  1    ii  -o    ability  vuider 

for  life  or  years  of  open  mnies  or  quarries  to  work  them  ;  or,  it   icsiduarv^ift. 

they  are  in  lease,  to  appropriate  the  rents  and  royalties ;  does 

not,  jn-ima  facie,  apply,  where  mines  or  quarries  are  comprised 

in  a  residuary  gift  in  a  will.    It  is  a  well  established  rule,  that, 

where  a  will  contains  a  gift  not  specific  of  a  subject  in  its 

nature  perishaljle  or  speculative,  that  subject  should,  even  in 

the   absence   of   a   trust   for    conversion,    be   converted    and 

invested  ;  so  that  the  tenant  for  life  may  receive  the  income 

during  his  life,  and  the  person  entitled  in  remainder  may 

enjoy  the  capital  afterwards.^' 

But,  of  course,  the  rule  itself  will  yield  to  indications  of  a  Contrary  in- 
contrary  intention  in  the  will  in  question.  Where,  for  instance, 
a  testator  devised  his  residuary  real  estate  to  trustees  upon 
trust  to  sell  "when  in  their  discretion  it  may  seem  advisable;" 
and  directed,  that  the  rents  "  and  profits  "  should  until  sale  be 
considered  as  part  of  his  personal  estate,  and  l)e  applical)le  in 
the  same  manner  as  the  income  from  the  investments  of  the 
sale  moneys ;  and  gave  the  income  of  the  investments  to  a 

>  23  &.  24  Vict.  c.  154,  s.  28..  137  ;  Wightwick  v.  Lord,  G  H.  L.  Cas. 

-  A.-G.  V.  Tomlinc,  5  Ch.  D.  758.  228 ;  Thursby  v.  Thursby,  19  Eq.  40G. 

'  Sec  Howe  V.  Dartmouth ,  7  Vcs. 


g2  WORKINGS    FOUNDED    ON    PROPERTY    OR  [CHAP.  III. 

tenant  for  life,  with  remainder  as  to  the  capital  over ;  and  part 
of  the  residue  was  a  brickfield  which  the  testator  had  demised 
upon  royalties  ;  and  the  trustees  in  the  exercise  of  their 
discretion  abstained  from  selling,  and  allowed  the  brickfield  to 
be  worked  out ;  it  was  held  that  the  tenant  for  life  was  entitled 
to  the  royalties  absolutely,  and  not  merely  to  the  income 
which  they  would  have  produced  if  invested.^  So,  a  power  to 
trustees,  "in  case  they  shall  deem  it  beneficial  so  to  do,  to 
conduct,  carry  on,  and  continue  the  collieries  which  I  am 
possessed  of,"  will  relieve  them  from  the  obligation  to  convert ; 
and  the  property  will  be  enjoyable  in  its  actual  state,  as 
between  the  tenant  for  life  and  the  remainderman.- 
Wightwick  r.       Wiqhtwkk  V.  Lord^  illustrates  the  same   rule.      There   a 

Lord. 

testator  gave  his  residuary  real  and  personal  estate  to  trustees 
upon  trust  "at  some  convenient  and  proper  period,  with  the 
approbation  of  his  son,"  to  sell  and  convert,  and  gave  his 
daughter  a  charge  for  her  life  on  the  proceeds,  and  made  his 
son  his  ultimate  residuary  legatee,  and  appointed  his  son  and 
the  trustees  his  executors.  The  residue  included  a  leasehold 
colliery.  There  were  no  specific  directions  as  to  the  payment 
of  the  testator's  debts,  and  the  state  of  the  assets  was  such 
that  it  was  impossible  to  pay  the  debts  without  selling  the 
colliery.  The  trustees  renounced  and  disclaimed,  and  the  son 
took  on  himself  the  administration  and  the  execution  of  the 
trusts.  He  did  not,  however,  ascertain  and  secure  the  residue 
at  the  end  of  a  year  from  the  testator's  death  ;  but  worked 
the  colliery  to  a  profit  for  several  years,  when  it  ceased  to  be 
of  any  value.  It  was  held,  (1)  that  the  terms  of  the  will 
authorized  a  postponement  of  the  sale  of  the  colliery,  but  that 
the  authority  could  not,  in  the  state  of  the  assets,  operate  until 
the  debts  had  been  paid.  It  was,  therefore,  held  (2),  that  the 
son  was  not,  as  against  the  daughter,  entitled  to  postpone  the 
sale ;  (3)  that,  having  postponed  it,  he  was  chargeable  with 
the  value  of  the  colliery  at  the  end  of  a  year  from  the 
testator's  death,  with  interest  thereon  ;  and  (4)  that  that  value 
must  be  calculated  as  constituted  of  the   aggregate   of   the 

1  Miller  v.  Miller,  13  Eq.  263.     See  -  Thursby  v.  Thursby,  sii'p. 

also  Thursby  v.  Thursby,  19  Eq.  395,  ^  g  h.  L.  Cas.  217. 

414. 
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annual  profits  derived  from  the  colliery  in  all  the  subsequent 
years,  till  it  became  unproductive,  such  annual  profits  to  be 
treated  as  deferred  payments.^ 


(/3)  Rights  as  respects  New  Mines  or  Quarries  ~ — Legal  ]]^aste. 

A  tenant  for  life  or  years  may,  prima  facie,  as  between  him- 
self and  the  reversioner  or  remainderman,  dig  in  a  new  mine 
or  quarry,  in  a  reasonable  degree,  for  gravel,  clay,  coal,  and 
limestone,  for  the  reparation  of  the  house,  the  improvement  of 
the  land,  and  other  estovers.^  So,  he  may  dig  for  turf  in  a 
bog  for  purposes  of  consumption.^  And  a  lessee  under  any 
lease  made  on  or  after  the  1st  January,  1861,  of  land  in  Ireland 
containing  turf  bog  unreclaimed  and  unprofitable  for  agricul- 
ture ;  or  who  has  been  given  a  right  of  turbary  on  the  premises 
or  a  right  of  common  of  turbary  on  other  premises  ;  has, 
prima  facie,  a  statutory  right  to  cut  and  use  turf  bog  for  the 
use  on  the  demised  premises  of  the  lessee  and  his  sub-tenants.^ 

However,  except  under  the  above  stated  circumstances,  a 
tenant  for  life  or  years  is  not,  in  general,  entitled,  prima  facie, 
as  between  himself  and  the  reversioner  or  remainderman,  to 
open  or  work  a  new  mine  or  quarry  ;  ^  or  to  cut  turf  in  a 


'  Affirming  Lord  v.  Wightwick, 
4  De  G.  M.  &.  G.  803,  which  varied 
S.  C.  1  Dr.  576.  See  the  form  of  the 
decree,  4  De  G.  M.  &  G.  811,  et  seq. 

-  As  to  new  mines  or  quarries,  see 
ante,  pp.  32,  et  seq. 

■■'  Co.  Litt.  53  b.  ;  2  Roll.  Abr.  81G  : 
see  also  Moyle  v.  Mayle,  Owen,  G6,  07 ; 
Campbell  v.  Wardlaw,  8  A.  C.  G45. 
Cf.  the  timber  cases  of  Simmons  v. 
Norton,  7  Bing.  G40 ;  Marlborough 
V.  St.  John,  5  De  G.  &  Sm.  174.  Sec, 
however,  Ferrand  v.  Wilson,  15  L.  J. 
Oh.  54. 

*  Wilson  V.  Bragg,  8  Bac.  Abr.  428; 
De  Salis  v.  Crossan,  1  B.  &  B.  188  ; 

nom.    De   Salis  v. ,  2  Mol.  51G ; 

Courtown  v.  Ward,  1  Sch.  &  L.  8  ; 
Howlcy  r.  Jcbb,  8  Ir.  C.  L.  R.  435 ; 
Coppinger  v.  Gubbins,  3  J.  &  L.  410. 

•^  23  &  24  Vict.  c.  154,  s.  2'J. 

"  Saunders'  Case,  5  Co.  12  a. ;  Co. 
Litt.  53  b.,  54  b. ;  D'Arcy  v.  Askwith, 


Hob.  234  ;  Astry  v.  Ballard,   2  Mod. 
193  ;  Campbell  v.  Leach,  Amb.  748 
Whitfield  r.   Bewit,  2  P.  Wms.  242 
Plymouth  v.  Archer,  1  B.  C.  C.  IGO 
Wentworth    v.    Turner,    3    Yes.    3 
Anon.,    cited    in    ]\Iitchell    r.    Dors 
G  ib.  147  ;  S.  C.  nom.  Flamang's  Case 
7  ib.  308  ;  De  Salis  r.  Crossan,  suj). 
Viner    /•.     Vaughan,    2    Beav.    4GG 
Ferrand  r.   Wilson,  15  L.  J.   Ch.  41 
53  ;  S.  C.  4  Ha.  344  ;  Daly  v.  Beckett 
24  Beav.  120  ;  Spencer  c.  Scurr,  31  ib 
334;    Bagot  v.   Bagot,    32    ib.    516 
Stepney  v.   Chambers,   W.   N.    18G6 
p.  401  ;  Clegg  v.  Rowland,  2  Eq.  1G5 
Elias  r.   Snowdon,  &c.,  Co.,  4   A.  C. 
454  ;  Dashwood  r.  Magniac,   1891,  3 
Ch.  3G1.  An  enquiry  will,  if  necessary, 
l)c  directed,  wliether  any  and  what 
mines  and  quarries  have  been  opened 
and  work(Kl  by  any  and    what   per- 
sons, which  were  not  opened  at  the 
commencement  of  the  interest  of  the 


Limited 
rights  as  re- 
spects new 
mines  or 
quarries. 


General  dis- 
ability in 
other  respects 
— legal  waste. 
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Tenant  by 
curtesy — 
dowress — 
jointress. 


bog.^  For  all  such  acts  on  his  part  would,  although  he  has  the 
right  of  possession,"  and  may  maintain  trespass  for  wrongful 
workings  by  other  persons,'^  constitute  legal  waste.*  And  a 
lessee  for  a  long  term  cannot,  of  course,  claim  the  right  to 
open  and  work  on  the  mere  ground  that  it  would  be  against 
public  policy  to  prevent  the  working  until  the  term  ends.^ 
And,  a  lessee  not  being  able  to  give  his  assignee  any  better 
title  than  he  has  himself,  if  a  lessee  opens  a  new  mine,  and 
then  assigns  over  his  estate,  the  assignee  cannot,  of  course, 
dig  in  such  mine.*'  And  a  lessee  of  lands  in  Ireland  for  an 
estate  less  than  a  perpetual  estate  under  any  lease  made  after 
the  1st  January,  1861,  is,  prima  facie,  under  a  statutory  dis- 
ability to  work  new  mines  or  quarries  therein,  or  (except  as 
regards  turf  bog''),  to  remove  the  soil  or  surface  or  subsoil 
thereof.^  And  a  lessee  under  any  lease  made  on  or  after  the 
1st  January,  1861,  of  land  in  Ireland  containing  turf  bog 
unreclaimed  and  unprofitable  for  agriculture  ;  or  who  has 
been  given  a  right  of  turbary  on  the  premises,  or  a  right  of 
common  of  turbary  on  other  premises ;  is,  iwimd  facie,  under 
a  statutory  disability  to  cut  and  use  the  turf  bog  for  trade  or 
manufacture,  or  for  profit  or  sale.^ 

The  estate  of  a  tenant  by  the  curtesy,^'^  or  a  dowress, ^^  or  a 
jointress,^-  is  an  estate  for  life  impeachable  of  waste.  If  there- 
fore, lands  actually  assigned  to  a  lady  for  her  dower^^  contain 
new  mines  or  quarries,  she  cannot,  prima  facie ,  work  them.^* 


tenant  for  life  or  years.  For  the  form 
see  Ferrand  v.  Wilson,  4  Ha.  388,  389  ; 
Gresley  v.  Mousley,  4  De  G.  &  J.  101, 
102 ;  S.  C.  3  De  G.  F.  &  J.  433  ;  Bagot 
V.  Bagot,  Seton,  474,  475. 

1  See  Wilson  v.  Bragg,  8  Bac.  Abr. 
428  ;  Courtown  v.  Ward,  1  Sch.  &  L.  8 ; 
Coppinger  r.  Gubbins,  3  J.  &  L.  410  : 
see  also  Burrows  r.  Hayes,  Hay.  &  Jo. 
597;  Chatterton  v.  White,  1  Ir.  Eq. 
Rep.  200 ;  Massy  v.  Gubbins,  Longf . 
&  Towns,  88  ;  Dashwood  v.  Magniac, 
1891,  3  Ch.  385. 

-  See  ante,  p.  43. 

3  ^eefost,  Chap.  XXII.  h.  (^). 

•*  Co.  Litt.  53  b.  ;  54  b. ;  Keyse  v. 
PoweU,  2  E.  &  B.  144  ;  Clegg  v.  Row- 
land, 2  Eq.  165  ;  Be  Ridge,  31  Ch.  D.. 


507,  508. 

^  See  Doherty  v.  Allman,  3  A.  C. 
734  ;  Elias  v.  Griffith,  8  Ch.  D.  525. 

*  Saunders'  Case,  5  Co.  12  a. 

'  As  to  which,  see  ante,  p.  63. 

«  23  &  24  Vict.  0.  154,  s.  26. 

9  S.  29. 

1"  1  Cruise,  158  :  see  the  timber  case 
of  Roberts  v.  Roberts,  Hard.  96. 

"  See  Stoughton  r.  Leigh,  1  Taunt, 
402, 410  ;  cf.  the  timber  case  of  Bishop 
V.  Bishop,  10  L.  J.  Ch.  302. 

1-  See  Clavering  v.  C,  Mosely,  223 ; 
Tracy  v.  Tracy,  1  Vern.  23. 

13  See  iMst,  p.  275. 

!•»  Wilson  V.  Bragg,  8  Bac.  Abr.  428 ; 
Dickin  v.  Hamer,  1  Dr.  &  Sm.  284,  295. 


CHAP.  III. J  POSSESSION TENANT    FOR    LIFE    OR    YEARS.  65 

Independently  of  statute,  a  tenant  for  lives  renewable  for  Tenant  for 

newable 
res  or  years. 


ever  stands  with  respect  to  waste  on  the  same  footing  as  an  ^^^^^^^^°i^ 


ordinary  tenant  for  life.^  And  the  law  is  the  same  with 
respect  to  a  tenant  for  years  renewable  for  ever.-  However, 
every  tenant  of  lands  in  Ireland  entitled  to  a  perpetual 
interest  under  any  lease  made  after  the  1st  January,  1861, 
has,  2^1'imn  facie,  a  statutory  right  to  commit  waste  other  than 
fraudulent  or  malicious  waste.'^ 

However,  where  a  man  demises  a  bog,  and  no  other  property  Contrary  \n- 
is  included  in  the  demise,  and  the  bog  is  not  convertible  to 
any  other  use  except  that  of  cutting  for  sale,  the  lessee  may, 
prima  facie,  cut  it  for  sale."*  And  where  a  man  has  unopened 
mines  within  his  land,  and  demises  for  life  or  years  such  land, 
"with  all  mines  therein,"  the  lessee  may,  prima  facie,  as 
between  himself  and  his  grantor,  dig  the  unopened  mines, 
and  will  not,  b\^  so  doing,  commit  waster^  for  otherwise  the 
words  "with  all  mines  therein"  would  have  no  effect.'^  In 
fact,  in  each  of  these  cases  a  mining  lease,  or  its  equivalent, 
has  been  granted.  But  where  a  man  has  within  his  land 
some  mines  opened  and  some  unopened,  and  leases  his  land 
for  life  or  years,  "  with  the  mines  therein,"  the  oj)en  mines 
only  will  be  comprised  in  the  lease,  and  the  lessee  cannot, 
jirimd  facie,  even  as  between  himself  and  his  grantor,  dig  the 
unopened  mines."  And  different  principles  apply  to  the  con- 
liicting  claims  of  a  limited  owner  and  a  reversioner ;  and 
those  of  a  limited  owner  and  a  remainderman,  who  is  not  the 
author  of  the  settlement.  If,  for  instance,  a  man  seised  in  fee, 
grants  the  "  lands  and  all  mines  therein,"  to  trustees  in  fee 

'  It  was  formerly  considered  that  -  Harris  v.  Coppinger,  1  Hog.  478. 

a  ie.Hsee  for  lives  renewaljle  for  ever  ^  23  &  24  Vict.  c.  154,  s,  25. 

might  cut  turf  for  sale,  or  otherwise  ■•  Anon.,  1  Hog.  147;  Jack  v.  Creed, 

commit  waste  (Conolly  v.  Ely,  2  Moll.  2    Hud.    &    Bro.    143  ;    Coppinger   v. 

515;  Percy  v.  Shanly,  ib.;  Calvert  r.  Clubbins,  3  J.  &  L.  410  ;  Dashwood  v. 

Gason,  2  Sch.  &  L.  5G1 ;    Harris   v.  Magniac,  1891,  3  Ch.  3G1,  385. 

Coppinger,  1  Hog.  478),  unless  there  '"  Saunders'  Case,  5  Co.  12  a  ;  Co. 

were  special  circumstances  in  his  case,  Litt.  54  b;  D'Arcy  c.  Askwith,  Hob. 

as  where  he  owed  a  large  arrear  of  234  ;    Clegg  r.  Rowland,  2  P]q.   IGO ; 

rent    (Pim    r.    Davies,   1    Hog.    11;  Dashwood  c.  Magniac,  1891, 3  Ch.  3G0. 

White  V.  Nowlan,  ib.  21).     But  this  •■'  Co.  Litt.  54  b. 

is  not  now  law  :  see  White  r.  Walsh,  ^  Ib. ;  Astry  v.  Ballard,  2  Mod.  193  ; 

1  Jones  G2G,  n.;   Coppinger  r.  Gub-  Clegg  i'.  Rowland,  s»yA 
bins,  3  J.  &  L.  410. 

JI.M.  F 
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to  the  use  of  one  person  for  life  with  remainders  over,  the 
tenant  for  Hfe  cannot,  prima  facie,  as  between  himself  and  the 
remainderman,  open  new  mines ;  and  the  fact  that  the  whole 
of  the  mines  in  question  are  new  mines,  is  immaterial.^ 
Where  a  testator  directed  his  trustees  to  pay  to  Ijis  wife  for  her 
life  "  the  whole  annual  produce  and  rents  "  of  his  estate ;  and 
after  the  testator's  death  the  trustees  leased  new  mines ;  it 
was  held  that  the  direction  was  not  sufficient  to  give  to  the 
wife  the  rents  of  such  new  mines." 
Meliorating  And  a  limited  owner  may  be  free  from  liability  for  work- 

ing if  his  working  has  amounted  to  meliorating  waste.^ 
A  limited  owner  has,  for  instance,  been  held  free  from 
liability  for  removing  turf  from  a  bog  and  converting  it 
to  his  own  use,  where  the  removal  had  enabled  a  deeper 
layer  of  earth  to  be  planted  or  ploughed.*  So,  he  may, 
it  has  been  said,  be  free  from  liability  for  removing 
stones  from  land  and  selling  them,  if  the  stones  had 
previously  covered  the  land  to  such  an  extent  as  to  render 
it  unfit  for  cultivation.''  A  right  of  removal  does  not, 
however,  necessarily  imply  a  right  of  appropriation  or 
sale.  There  may,  as  Lord  Coke  says,^  be  waste  "  by  the 
vendition."  And  it  seems  open  to  question,  whether,  inde- 
pendently of  custom,  a  right  of  appropriation  or  sale  can  be 
properly  founded  on  the  doctrine  of  meliorating  waste.'^  At 
all  events,  independently  of  custom,  a  person  will  not,  it  seems, 
on  the  mere  assertion,  that  he  will  improve  land  after  he  has 


1  See  Whitfield  r.  Bewit,  2  P.  Wms.  ground  that  the  working  should  not  be 
242  ;  Daly  v.  Beckett,  24  Beav.  120.  deferred.   The  power  to  cut  particular 

2  Campbell  v.  Wardlaw,  8  A.  C.  641.  clumps  of  timber  in  a  due  course  of 
'  See   generally  as   to   meliorating  management  (Cowley  v.  Wellesley,  1 

waste,  Doherty  v.   AUman,  3   A.    C.  Eq.  656;  35  Beav.  635;    Honywood, 

709.  ('.  Honywood,  18  Eq.  310 ;  and  cases 

•*  Coppinger  r.  Gubbins,  3  J.  &  L.  there  cited)  furnishes  no  analogy  upon 

417,  418;  Harris  r.  Ekins,  20  W.  R.  this  point:  see  and  consider  iJe  Smith, 

999.    See,  however,  the  question  asked  10   Ch.   85 ;  ante,   p.  55,   n.i.      Lord 

by  Jessel,  M.  R.,  in  Tucker  r.  Linger,  Romilly,  however,  in  Bagot  r.  Bagot 

21  Ch.  D.,  32.  (32  Beav.  522  ;  Set.  474,  475),  appears 

5  Harris  v.  Ekins,  siq}.,  per  Bacon,  to  have  laid  down  the  law  differently. 

V.-C. ;  see  also  Jesus  Coll.  v.  Bloome,  "  Co.  Litt.  53  b. 

Amb.  55, 56.    A  limited  owner  cannot,  "  See  Tucker  r.  Linger,  21  Ch.  D. 

it  is  submitted,  work,  or  be  authorized  27,  28,  ^wr  Kay,  J. 

by  the  Court  to  work,  on   the  mere  ■ 
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committed  a  ^yaste,  be  allowed  to  commit  the  waste  in  the 
lirst  instance.^ 

And  local  custom  or  usage  may  entitle  a  limited  owner  both  Usage. 
to  work,  and  to  appropriate  or  sell,  and  none  the  less  because 
it  may  have  grown  up  in  recent  years.-  And  such  custom  or 
usage  may  be  imported  into  a  lease  or  tenancy  agreement,  if 
not  inconsistent  with  its  provisions.  Where,  for  example,  an 
agricultural  tenant  agreed  to  cultivate  the  land  according  to 
the  most  approved  system,  and  to  commit  no  waste,  and  to 
use  it  for  agricultural  purposes  only ;  and  the  agreement 
excepted  "  all  mines  and  minerals,  sand,  quarries  of  stone, 
brick  earth,  and  gravel  pits ;  "  and  the  land  was  in  a  district 
where  large  numbers  of  flints  came  to  the  surface  in  the 
ordinary  course  of  ploughing,  and  their  removal  was  necessary 
in  order  to  cultivate  the  land  effectually ;  and  there  was  evi- 
dence, that  it  was  the  custom  of  the  country  for  tenants  to 
remove  such^  flints  and  sell  them,  when  not  prohibited  by 
their  leases ;  and  the  tenant  did  not  plough  for  the  purpose  of 
getting  the  flints,  but  complied  strictly  with  the  custom  ;  it 
was  held,  that  the  custom  was  reasonable  and  good,  and  that 
the  landlord  had  no  remedy.^ 

It  has  been  held,  that  an  intermediate  assignee  of  a  term,  intermediate 
who  has  never  himself  worked,  but  has  received  royalties  under  *'''""°'- 
sulj-leases  granted  before  he  came  into  possession,  and  has 
parted  with  his  interest  Ijefore  the  commencement  of  proceed- 
ings by  the  reversioner,  is  not  liable  to  account  either  for  the 
profits  made,  or  for  the  royalties  paid  to  him,  during  his 
possession  of  the  term.' 

The  mere  fact  that  a  remainderman  assents  to  the  working  of  Assent  of 
a  new  mine  does  not  estoj)  liim  from  saying  that  the  proceeds   nuu^""^^'^'' 
ought  to  ])e  dealt  with  as  corpuH.'' 

An  estate  may  l^e  given  to  a  person  for  life  or  years  "  with-   "Without 
out  impeachment  of  waste.""     And  a  tenant  for  life  or  years  oTS'ste!"'^"*' 

'  Coppingcr  »•.  Guhbins,  3  J.  &  L.  ^  Tucker  v.  Linger,  nup.     See  ante, 

418,  7>cr  Lord  St.  Leonards.  p.  18. 

-  Tucker  v.  Linger,  21  Ch.  D.  18;  *  Sec  Elias  f.  (Iriflitli,  8  Ch.  D.  521, 

8  A.  C.  508  :  see  Dashwood  »".  ^Ingniac,  584 . 

1891,  3  Ch.  .324,  .325,  per  Chitty,  J. ;  •■•  Campbell    /•.    Wardlaw,   8   A.    C. 

354,  Zbb,pcr  Lindley,  L.  .1.  G48,  G49,  G52. 

•■'  OVjserve  the  limited  nature  of  the  7  As  to  the  right  of  a  person  claim- 
custom,  ing  under  an  executory  trust  to  be 

f2 
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Lunatic. 


without  impeachment  of  waste  may,  jx'^"^'^'  .M'^'',  open  and 
work  new  mines  or  quarries.^  And,  although,  as  has  been 
seen,^  he  has  no  right  of  property  in  the  mines  or  quarries 
themselves ;  nor,  so  long  as  they  remain  unsevered,  in  the 
minerals  contained  therein ;  he  has  a  right  of  property  in  such 
minerals,  as  soon  as,  by  working,  he  converts  them  intO' 
chattels.-''  The  words  "  without  impeachment  of  waste"  give 
a  power  to  the  lessee  which  will  produce  an  interest  in  him,  if 
he  exercises  his  power  during  the  privity  of  his  estate."  * 

The  observations  already^  made  as  to  the  working  of  mines 
or  quarries  belonging  to  a  lunatic  tenant  in  fee  simple  apply 
in  the  case  of  a  lunatic  tenant  for  life  without  impeachment  of 
waste. 


Lien  for  ex- 
penditure. 


(y)  Lien  for  Expenditure. 

A  tenant  for  life,  who  for  many  years  made  large  annual 
payments  in  respect  of  foreign  mines  to  keep  them  continually 
worked,  and  so  prevent  their  being  forfeited,  was,  although 
they  were  unproductive,  held  entitled,  as  against  the  remainder- 
man, to  a  charge  on  the  estate,  for  his  outlay.  But  he  was,  in 
the  same  case,  held  disentitled  to  any  charge  in  respect  of 
moneys,  which  he  voluntarily  expended  on  copper  works  in 
England.*^ 


Trover — tres- 
pass— money 
had  and  re- 
ceived— ac- 
count. 


(8)  Improper  Workings — Legal  Waste — Remedies^ 

If  the  injured  party  has  the  right  of  property  in  the  minerals 
improperly  worked ;  if,  for  instance,  he  is  the  reversioner  or 


made  dispunishable  for  waste,  see 
Stanley  v.  Colthurst,  10  Eq.  259,  and 
cases  there  cited. 

'  See  the  seventh  and  eighth  reso- 
lutions in  Bowles'  Case,  L.  C.  Conv. 
37;  Dicconson  r.  Talbot,  6  Ch.  38; 
and  see  Campbell  r.  Wardlaw,  8  A.  C. 
G56 ;  Ee  Ridge,  31  Ch.  D.  508.  Where 
it  is  desired  that  a  tenant  for  life 
should  be  empowered  to  work  new 
mines  or  quarries,  the  power  should 
be  given  in  express  terms,  and  be 
made  subject  in  express  terms  to  all 
proper  conditions.  For  the  form  of 
such  a  power,  see  Dav.  iii.  pp.  1076, 
1077. 


-  See  ante,  p.  43. 

■'  See  the  eighth  resolution  in 
Bowles'  Case,  sup. ;  Pyne  v.  Dor,  1 
T.  R.  55,  56. 

^  See  the  seventh  resolution  in 
Bowles'  Case,  L.  C.  Conv.  37  :  see  also 
Williams  r.  Williams,  15  Ves.  425. 

»  Ante,  p.  56. 

'"'  Dent  f.  Dent,  30  Beav.  363. 

"  Formerly  if  a  limited  owner,  im- 
peachable of  waste,  committed  waste, 
the  remedy  of  forfeiture  of  the  place 
wasted  was  open  to  the  person  en- 
titled to  an  estate  of  inheritance  in 
remainder  or  reversion,  if  he  issued  a 
•writ  of  waste  ;  and  he  was  also  entitled 
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remamderman  iii  fee  or  in  tail  ;^  he  may  maintain  an  action 
of  trover  ;-  or  he  may  maintain  trespass  f  or,  if  the  minerals 
have  been  sold,  he  may  have  an  action  for  money  had  and 
received  ;*  or  he  may  have  an  account.^  And  his  right  to  an 
accomit  was  never,  as  in  legal  waste  in  timber  cases,  confined 
to  cases  where  he  was  entitled  to  an  injunction;'^  mining 
operations  having  always  been  looked  on  as  a  species  of  trade. -" 
If  waste  is  committed  by  a  tenant  for  life,  acting  in  collusion 
with  the  first  remainderman  in  fee  or  tail  in  esse ;  or  by  a  person 
who  combines  in  himself  the  two  characters  ;  to  the  prejudice  of 
an  intervening  tenant  in  fee  or  tail  not  then  in  esse,  whose 
rights  are  protected  by  the  interposition  of  an  estate  given  to 
trustees  to  preserve  contingent  remainders  ;  the  trustees  may 
have  an  action  for  an  account.^  Indeed,  as  contingent  remain- 
ders are  no  longer  destructible,^  the  only  purpose,  which  can  at 
the  present  day  be  served  by  introducing,  in  a  settlement,  a 
limitation  to  trustees  to  preserve  them,  is  that  the  contingent 
remaindermen  may  be  protected  against  waste ;  and  the  land. 


^Mining  opera- 
tions a 
species  of 
trade. 

Trustees  to 
preserve  con- 
tingent re- 
mainders. 


to  treble  the  value  of  the  thing  wasted 
(6  Ed.  1,0.  5 ;  Jesus  Coll.  v.  Bloome, 
3  Atk.  263;  Wentworth  v.  Turner, 
3  Ves.  3).  But  these  remedies  were 
abolished  by  3  &  4  W.  4,  c.  27,  s.  36. 
Cf.  as  to  copyholds,  and  church  lands, 
IMSt,  pp.  85,  90,  94. 
1  See  ante,  p.  42. 

*  Clavering  v.  C,  Slosely,  224  ;  Re 
Barrington,  33  Ch.  D.  527.  See  also 
the  timber  cases  of  Bowles'  Case, 
L.  C.  Conv.  37 ;  Bewick  r.  Whitfield, 
3  P.  Wms.  268;  Jesus  Coll.  v.  Bloome, 
Amb.  34;  Garth  r.  Cotton,  1  L.  C. 
«06,  837,  845;  Oent  c.  Harrison,  Job. 
517,  524;  Seagram  ,-.  Knight,  2  Ch.  032. 

•'  See  Gent  r.  Harrison,  sup.  520; 
Seagram  v.  Knight,  sxi-p.  ;  Higgin- 
botham  r.  Hawkins,  7  Ch.  070. 

♦  Seeifc.  Cf.  po.s/.  Chap.  XXII.  6. 
^j8),  and  cases  there  cited. 

'"  See  JesuH  Coll.  r.  Bloome,  -Amb. 
65,  3  Atk.  202;  Garth  v.  Cotton, 
1  L.  C.  850  ;  Jeffcrjs  v.  Smith,  1  J.  & 
W.  .302 ;  Parrott  r.  Palmer,  3  M.  &  K. 
€32;  Ferrand  v.  Wilson,  4  Ha.  388; 
Coppinger  v.  Gubbins,  3  J.  &  L.  397  ; 
Elias  t'.  Griffith,  8  Ch.  D.  525,  520. 


6  See  Jesus  Coll.  v.  Bloome,  Amb. 
35  ;  Parrott  r.  Palmer,  3  IM.  &  K.  632; 
Gent  V.  Harrison,  Job.  526 ;  Higgin- 
botham  v.  Hawkins,  7  Ch.  676. 

''  See  Story  r.  Windsor,  2  Atk.  630; 
Lawton  v.  L.,  3  Atk.  13,  16;  Jesus 
Coll.  c.  Bloome,  mp.  ;  Dudley  c. 
Warde,  Amb.  112,  114;  Pulteney  v. 
Warren,  6  Ves.  89  ;  Flamang's  Case, 
7  Ves.  308;  Wren  v.  Kirton,  8  Ves. 
502;  Crawshay  v.  iMaule,  1  Swanst. 
495,  528 ;  Jefferys  v.  Smith,  1  J.  &  W. 
298,  302;  Rowe  v.  Wood,  2  ih.  555; 
Rose  V.  Nixon,  ih. ;  Williams  i'.  Atten- 
borough,  T.  &  R.  73,  74  ;  Fereday  v. 
Wightwick,  1  R.  &  I\Iy.  49;  Taml. 
200  ;  Parrott  r.  Palmer,  s?;;). ;  Tred- 
wen  /•.  Bourne,  6  M.  &  W.  463  ;  Hart 
/•.  Clarke,  6  Dc  G.  :M.  &  G.  250 ;  Clegg 
/•.  Edmondson,  8i6.  814  ;  Glasbrook  /•. 
Richardson,  23  W.  R.  50;  Rule  v. 
Jewell,  18  Ch.  I).  602;  Phillips  v. 
Homfray,  24  Ch.  D.  448;  County  of 
Gloucester  Bank  r.  Rudry,  &c.,  Co., 
1895,  1  Ch.  037. 

"  Garth  r.  Cotton,  1  L.  C.  812,  842 ; 
Birch-Wolfe  /•.  Birch,  9  Eq.  083. 
0  See  40  &  41  Vict.  c.  33. 
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Tenant  for 
life  in  re- 
mainder. 


Measure  of 
damages. 


the  timber,  and   the    mmes,  which  together   constitute    the 
inheritance,  preserved  for  them  entire.^ 

And,  if  waste  is  committed  by  a  tenant  for  life,  acting  in 
coUusion  with  a  remainderman  ;  or  by  a  tenant  for  Hfe,  who  is 
also  himself  a  remainderman ;  or  by  a  tenant  for  life,  where 
there  is  no  remainderman  in  fee  or  in  tail  in  esse ;  a  tenant 
for  life  in  remainder,  even  if  impeachable  of  waste,  may 
have  an  account.-  And,  on  the  same  principle,  that  a 
tenant  for  life  in  remainder  may  have  an  action  for  an 
account  against  a  tenant  for  life  who  commits  waste,  he 
may,  on  the  death  of  the  wrongdoer,  when  he  becomes 
tenant  for  life  in  possession,  make  the  estate  of  the  wrong- 
doer accountable.^ 

Where  an  account  has  been  directed  against  a  wrongdoer 
or  against  his  estate,  interest  at  the  rate  of  ^^4  per  cent,  per 
annum  will  be  charged  ;*  and  there  will  be  no  allowance  for 
repairs  or  improvements.^  But,  although  interest  is  in  strict- 
ness due  from  the  actual  time  of  the  wrongful  working,  it  has 
been  said,  that  the  courts  will  endeavour  to  deal  liberally  with 
the  estate  of  a  deceased  limited  owner,  and  will  be  disinclined 
to  allow  an  account  of  interest  to  be  taken  from  a  period 
anterior  to  his  death."  Indeed  it  has  been  said,  that  this  dis- 
inclination will  exist,  although  it  may  have  been  impossible 
for  the  remainderman  to  commence  his  action  in  the  lifetime 
of  the  limited  owner.'''  The  reason  is  stated  to  be  that,  in 
most  cases,  the  parties  being  family  relations,  it  would  not  be 
for  their  benefit  to  go  into  a  long  and  expensive  inquiry  as  to 
the  nature  of  the  waste  committed,  and  the  circumstances 


1  See  Garth  r.  Cotton,  sup.  826, 
829,  831,  836,  849,  853,  854.  The 
trustees  are  themselves  liable,  if  they 
consent  to  the  waste,  ib.  834. 

'  See  the  timber  cases  of  Harcourt 
r.  White,  28  Beav.  303 ;  Birch-Wolfe 
V.  Birch,  9  Eq.  683. 

»  Birch-Wolfe  r.  Birch,  9  Eq.  683. 

"  See  Bagot  %\  Bagot,  32  Beav.  509, 
519,520;  Phillips  v.  Homfray,  1892, 
1  Ch.  465.  See  the  timber  cases  of 
Garth  t.  Cotton,  1  L.  C.  850 ;  Williams 
r.  Bolton,  1  Cox,  72 ;  Leeds  r.  Am- 
hurst,  14  Sim.  357 ;  2  Ph.  117. 


^  Bagot  r.  Bagot,  sup.  523. 

«  See  Bagot  r.  Bagot,  sup.  519,  520. 
This  case  was  appealed,  but  com- 
promised, with  the  approval  of  Lord 
Westbury,  who  expressed  his  con- 
currence in  Lord  Romilly's  view  as  to 
the  time  from  which  the  account  of 
interest  should  be  taken  :  see  33  L.  J. 
Ch.  122,  n.  See  also  the  timber  case 
of  Leeds  /•.  Amhurst,  14  Sim.  357  ; 
2  Ph.  117.  In  Garth  v.  Cotton,  sup. 
850,  interest  was  only  allowed  from 
the  filing  of  the  bill. 
•  '  Bagot  c.  Bagot,  sup. 
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under  ^yhic•h  it  was  committed.^  In  other  respects  the  account 
will  be  taken  on  the  principles,  ^Yhich  would  have  determined 
the  measure  of  damages,  if  the  wrongdoer  had  been  a  stranger.- 

If,  at  the  time  of  the  improper  working,  there  is  not  any  ^Nlode  of 

.  ,     T  ,    ,         p    •    1       -1  •  •         dealing  with 

person  in  esse  entitled  to  an  estate  of  inheritance  m  reversion  proceeds— No 
or  remainder,  the  severed  chattels  must  be  realized,  invested,  ^nJ-Jied^Jo^^^^ 
and  dealt  with ;  or  the  amount  to  be  accounted  for  must  be  inheritance, 
invested,  and  dealt  with  ;  as  part  of  the  corpus  of  the  estate.^ 
The  wrongdoer  will  not,  however,  be  allowed  to  receive  the 
income ;  which  will  be  accumulated,  and  invested  during  his 
life,  and  added  to  the  original  investments.*  And,  if  at  the 
death  of  the  wrongdoer,  there  is  a  person  entitled  in  posses- 
sion to  an  estate  of  inheritance,  such  person  will  be  entitled 
absolutely  to  the  principal  of  the  total  investments.  But  if, 
instead  of  being  succeeded  ])y  a  person  entitled  in  possession 
to  an  estate  of  inheritance,  the  wrongdoer  is  succeeded  by  a 
tenant  for  life,  the  income  of  the  total  investments  will  be  paid 
to  such  tenant  during  his  life,  and,  if  necessary,  to  his  successor 
in  like  manner,  until  some  person  becomes  entitled  in  posses- 
sion to  an  estate  of  inheritance  ;  who  will  thereupon  also  become 
absolutely  entitled  to  the  principal.'  And,  in  order  to  entitle 
the  tenant  for  life,  who  succeeds  to  the  wrongdoer,  to  the 
income,  it  is  not  necessary  that  he  should  be  unimpeachable 
of  waste.*"' 

If,  however,  at  the  time  of  the  improper  working,  there  is  Person  in  esse 

•IP        Ml    -  1    J!        MIS    entitled  to  in- 

any  person  in  esse  entitled,  either  mdefeasibly '  or  deteasibly,"  heritance. 

1  lb,  G28;  Higginbotham /•.  Hawkins,  7  Ch. 

2  See  Tucker  r.  Linger,  21  Ch.   D.       G7G ;  Honywood  r.  Honywood,  18  Eq. 
20,  i)cr  Kay,  J.     As  to  a  stranger,  see       30G. 

2)os^  Chap.  XXII.  6.  (>).  "*  In    Bagot    r.    Bagot,   siq).,    Lord 

■'  See  Bagot  r.  Bagot,  32  Beav.  5^),  llomillylaid  it  down,  that  the  amount 

522.  to  he  accounted  for  would  not  belong 

■«  lb.  to  the  person  entitled  to  the  estate  of 

s  lb.  inheritance,  unless  such  person  were 

fi  lb.  entitled    indcfeasibly,  and  could  not 

'  lb.;  Bell   r.   Wilson,  1   Ch.    309;  so  belong  if  there  was  a  possibility  of 

Be  Barrington,  33  Ch.   D.  .527.     See  a  prior  tenant  in  fee  or  tail  coming 

the  fifth  resolution  in  Bowles'  Case,  into  esse.     This,   however,  is  only  a 

L.  C.  Conv.  43  ctseq. ;  and  the  timber  dictum,  and  is  opposed  to  the  earlier 

cases  of  Whitfield  r.  Bcwit,  2  P.  Wms.  authorities,  and  Sir  G.  Jossel  refused 

2.30  ;  Garth  r.  Cotton,  3  Atk.  751, 1  L.  to  follow  it  in  Cavendish  /•.  :\Iundy, 

C.  872;  Lee  r.  Alston,  1  B.  C.  C.  193,  W.  N.  1877,  p.  198. 

Zib.,  37;  Seagram  r.  Knight,  2  Ch. 
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Owner  of  in- 
heritance a 
wrongdoer. 


to  an  estate  of  inheritance,  the  property  in  the  severed  chattels  ; 
or  the  amount  to  be  accounted  for ;  will  belong  absolutely  and 
immediately  to  such  person,  or  (if  there  are  more  than  one), 
to  the  first  of  such  persons.  And  the  right  of  the  person  so 
entitled  is  not  affected  by  the  circumstance  that  between  his 
estate  and  that  of  the  wrongdoer  is  interposed  in  the  order  of 
the  limitations  an  estate  for  life  in  esse  without  impeachment 
of  waste. ^ 

Accordingly,  if  an  estate  is  settled  upon  A.  for  hfe  ;  re- 
mainder to  B.,  either  with  or  without  impeachment  of  waste, 
for  life  ;  remainder  to  the  unborn  son  of  B.,  in  fee  or  in  tail ; 
and  A.  engages  in  a  series  of  improper  workings  ;  and  during 
these  workings  the  son  of  B.  comes  into  esse;  and  A.  is  called 
on  to  account ;  the  money  to  be  accounted  for  will  be  dealt 
with  as  follows.  So  far  as  it  can  be  attributed  to  the  workings 
which  took  place  prior  to  the  birth  of  B.'s  son,  it  will  be 
invested  and  accumulated  until  A.'s  death:  the  income  of 
such  accumulations  will  then  be  paid  to  B.  during  his  life ; 
and,  upon  B.'s  death,  the  principal  will  belong  to  his  son 
absolutely.  But  so  far  as  it  can  be  attributed  to  workings 
subsequent  to  the  birth  of  B.'s  son,  it  will  belong  immediately 
and  absolutely  to  the  son." 

In  order,  however,  to  entitle  the  owner  of  an  estate  of 
inheritance  to  the  produce  of  an  improper  working,  he  must 
be  himself  free  from  blame  in  respect  of  the  working.  If  he 
be  himself  the  wrongdoer,  he  will  not  be  allowed  to  benefit  by 
his  wrongdoing.  Thus,  if  lands  are  settled  upon  A.  for  life, 
remainder  to  B.  for  life,  remainder  to  the  son  of  B.  in  tail, 
remainder  to  the  right  heirs  of  X. ;  and  B.  has  no  son  in  esse  ; 
and  A.  is  the  right  heir  of  X. ;  and  A.  improperly  works ;  he 
will  not  be  allowed  to  receive  the  produce.'^  In  like  manner,  if 
the  owner  of  an  estate  of  inheritance  collude  with  the  tenant 


'  Re  Barrington,  sitp.  See  the 
timber  eases  of  Pigot  r.  Bullock,  1 
Ves.  jun.  484  ;  Gent  r.  Harrison,  Joh. 
517,  524. 

2  See  Bagot  r.  Bagot,  32  Beav.  509. 
This  case  was  appealed,  but  compro- 
mised with  the  approval  of  Lord 
Westbury  upon  terms  which  support 


the  propositions  in  the  text.  See  33 
L.  J.  Ch.  122,  n.  For  the  form  of  the 
enquiries  and  accounts  directed  in 
Bagot  V.  Bagot,  see  Set.  474,  475. 

■'  See  the  timber  cases  of  Williams 
V.  Bolton,  1  Cox,  72;  Powlett  v. 
Bolton,  3  Ves.  374;  Birch-Wolfe  -v. 
Birch,  9  Eq.  683. 
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for  life  in  an  improper  working,  he  will  not  be  allo^Yed  to 
receive  the  produce  of  the  working,  to  the  prejudice  of  an 
intervening  person  not  then  in  esse,  who  is  entitled  to  a  con- 
tingent estate  of  inheritance,  and  whose  rights  are  protected 
by  the  mterposition  of  an  estate  given  to  trustees  to  preserve 
■contingent  remainders.^  In  each  of  these  cases  the  produce 
of  the  working  or  the  amount  to  be  accounted  for  will  be 
accumula,ted  and  invested  during  the  life  of  the  tenant  for 
life ;  and,  on  his  death,  it  will  be  dealt  with  as  part  of  the 
corjnis  of  the  estate.^ 

Moreover,  if  the  owner  of  an  estate  of  inheritance  by  his  Owner  of  iu- 

.        nentance 

acts  adopt  and  confirm  the  improper  working,  he  cannot  claim  adopting 
to  be  entitled  in  jmesenti  to  the  moneys  arising  from  them;  ^^°'  '^"g- 
but  will  only  be  entitled  to  them  after  the  death  of  the  tenant 
for  life ;    and   the   tenant  for   life   will,  during   his   life,    be 
entitled  to  the  income.'^ 

In  addition  to  his  other  remedies,  the  remainderman  or  injunction. 
reversioner  may  have  an  injunction.^  And  if  there  be  no  other 
remainderman  in  esse  except  a  remainderman  for  life,  an 
injunction  may  be  granted  at  his  instance.^  So  if  A.  be 
entitled  for  life,  remainder  to  B.  for  life,  remainder  to  C.  in 
fee  or  tail ;  and  A.  commit  waste  ;  C.  may  have  an  injunction.*^ 
So  a  ground  landlord  may  have  an  injunction  to  restrain 
waste.'^  And  trustees  to  preserve  contingent  remainders  may 
have  an  injunction  to  restrain  waste  committed  by  a  tenant 
for  life  who  is  either  himself  the  remote  remainderman,^  or 

'  See  the  timber   cases  of   Garth  Wilson,   4    Ha.    388;    Coppinger    v.- 

i\    Cotton,    1     L.     C.    838 ;     Birch-  Gubbins,  3  J.  &  L.  397  (observed  upon 

Wolfe  i:  Birch,  sup. ;   Honywood   r.  in  Doherty  r.  AUman,  3  A.  C.  734) ; 

Honywood,  18  Eq.   311.     The  Court  Campbell    r.  Wardlaw,  8   A.  C.  G52. 

must,    however,    in    every    case,    be  For  the  form  of   the  injunction,  see 

satisfied   that  collusion  has  actually  Viner  c  Vaughan,  stq). 

taken  place.     If   the  limited  owner,  '"  See  the  timber  cases  of  Pcrrot  r. 

who   commits   waste,   has    in    other  Perrot,  3  Atk.  94  ;  Davies  r.  Leo,  G 

respects  improved  the  estate,  he  may  Ves.  787  ;  Birch-Wolfe  c.  Birch,  9  Eq. 

be  allowed  to  keep  the  produce  of  the  083. 

waste:  Birch-Wolfe  r.  H'lrch,  sujk  "  See  Tracy  c  Tracy,  1  Vcrn.  23; 

2  See  Williams  r.  Bolton,  1  Cox,  72;  Garth  r.  Cotton,  1  L.  C.  841 ;  Farnint 

Powlett  r.  Bolton,  3  Ves.  374.  r.  Lovel,  3  Atk.  723. 

'  See  Gresley  v.  Mouslcy,  3  De  G.  '   Sec  Farrant  r.  Lovel,  su/i. 

F,  &  J.  433.  **  See  Perrot  r.  Pcrrot,  sup. ;  Birch- 

*  Flamang's  Case,  7  Ves.  308 ;  Viner  Wolfe  c.  Birch,  sup. 
V.  Vaughan,  2  Beav.  400  ;  Ferrand  v. 
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Reluctance  to 
grant  inter- 
locutory in- 
junction. 


\Yho  acts  coUusively  with  the  remote  remainderman.^  And  in 
such  cases  an  intermediate  remainderman,  even  if  impeachable 
for  waste,  has  a  similar  remedy.-  And  it  is  not  necessary  for 
a  plaintiff  to  wait  until  waste  is  actually  committed.  He  may 
obtain  an  injunction  upon  a  threat  to  commit  it.^ 

Before,  however,  an  interlocutory  injunction  will  be  granted 
to  restrain  the  working  of  mines,  the  working  of  which  has 
been  actually  commenced,  a  clear  title  to  relief  must  be  estab- 
lished. '  The  Court  is  otherwise  reluctant  to  interfere ;  on 
account  of  the  serious  injury  which  may  be  caused.^ 


Stat,  of 
Limitations. 


(f)  Inqnopcr  Workings — Legal  Waste — Loss  of  Remedies. 

The  Statute  of  Limitations  apparently  begins  to  run,  in 
cases  of  legal  waste,  as  against  a  remainderman  or  reversioner, 
entitled  to  an  estate  of  inheritance,  and  not  under  disability, 
from  the  time  of  the  severance,  and  not  from  the  death  of  the- 
limited  owner  f  and  operates  as  a  bar  after  six  years.^  In 
cases  where  the  waste  is  legal ;  but  where,  either  on  account, 
of  the  wrongdoer  acting  in  collusion  with  the  remainderman,, 
or  on  account  of  the  wrongdoer  being  also  the  remainderman,, 
or  on  account  of  there  being  no  remainderman  in  fee  or  tail  in 
esse,  but  only  a  remainderman  for  life,  the  remedy  was,  before^ 
the  Judicature  Acts,  exclusively  in  equity;  the  statute- 
apparently  begins  to  run  from  the  death  of  the  limited  owner.'' 


1  Garth  r.  Cotton,  1  L.  C.  812, 
814,  824,  825,  831,  832;  Birch-Wolfe 
v.  Birch,  stq). 

-  Perrotr.  Perrot,  suj).;  Birch- Wolfe 
V.  Birch,  sjq). 

3  See  Gibson  v.  Smith,  2  Atk.  182. 

■•  See  Clavering  r.  Clavering,  2  P. 
Wms.  388,  Mosely,  223.  See  also 
Filewood  r.  Palmer,  Mosely,  171 ; 
Anon.,  Amb.  209;  and  cf.  Grey  r. 
Northumberland,  13  Ves.  236,  17  ib., 
283  ;  Birmingham  Canal  Co.  /•.  Lloyd, 
18  Ves.  516;  Field  r.  Beaumont,  1 
Swanst.  208;  Hilton  v.  Granville,  1 
Cr.  &  Ph.  297;  Wheatley  r.  West- 
minster Brymbo  Coal  Co.,  9  Eq.  551, 
552.  As  to  prevention  of  waste  under 
23  &  24  Vict.  c.  154  (Ireland),  see 
ss.  35,  ef  seq. 

»  See  the  timber  cases  of  Gent.  r. 


Harrison,  Joh.  517,  526 ;  Seagram  v.. 
Knight,  2  Ch.  628 ;  Higginbotham  r. 
Hawkins,  7  Ch.  676.  But  in  case 
it  should  happen  that  the  wrong- 
doer becomes  the  personal  repre- 
sentative of  the  injured  party,  the 
running  of  the  statute  will  be  sus- 
pended during  the  administration ; 
the  hand  to  receive,  and  the  hand, 
liable  to  account,  being  the  same  : 
see  Seagram  y.  Knight,  sup. 

fi  Ferrand  r.  Wilson,  4  Ha.  388;: 
Seagram  r.  Knight,  sup. ;  Higgin- 
botham r.  Hawkins,  siip.  ;  Elias  r. 
Griffith,  8  Ch.  D.  528;  Dashwood 
r.  Magniac,  1891,  3  Ch.  387. 

'  See  the  timber  cases  of  Harcourt- 
r.  White,  28  Beav.  303  ;  Birch-Wolfe 
r.  Birch,  9  Eq.  683. 
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According  to  one  of  such  cases,  the  statute  does  not  operate 
except  after  a  lapse  of  twelve  years  from  the  death  of 
the  limited  owner  ;^  but,  in  another  case,  it  was  laid  down, 
that  the  statute  operated  after  a  lapse  of  six  years.-  The 
doctrine,  that  the  statute  should  not  operate  as  a  bar  except 
after  a  lapse  of  twelve  years  appears  to  have  proceeded  on  the 
assumption,  that  a  portion  of  the  inheritance  had  been  filched 
away,  and*  that  the  same  rule  ought  to  apply  to  a  claim  to 
have  it  restored  as  would  apply  to  a  claim  to  the  land  itself.^ 
But  the  more  modern  decisions  regard  all  cases  of  wrongful 
working  (whether  constituting  waste  or  otherwise)  as  cases  in 
which  portions  of  the  inheritance  have  been,  by  severance, 
converted  into  chattels ;  and  in  which  the  claim  made  by  the 
injured  party  is  a  claim  either  to  chattels,  or  to  the  proceeds 
of  them.^ 

If,  however,  it  be  a  fact,  that,  in  any  case  of  waste,  the  Delay  and 

tlCQ  U.16S- 

statute  would  now  be  held  not  to  operate  until  twelve  years  cence. 
had  elapsed,  it  seems  also  to  be  the  fact,  that  delay  may  be  a 
fatal  bar  to  relief,  independently  of  the  statute.'  Eelief  may 
be  also  barred  by  acquiescence.^  Where  a  landlord  lay  by, 
and  permitted  a  tenant  impeachable  of  waste  to  expend  large 
sums  on  a  bog  with  a  view  to  cutting  it,  he  was  refused  an 
injunction.''' 

The  right  to  an  account  is  not  put  an  end  to  by  the  death  Death  of 

„     ,  ,  mi        •    •  1  i  1  i.    wrongdoer. 

of  the  wrongdoer.  The  injured  party  may  have  an  account 
against  his  estate.** 

And  where  the  remedy  is  barred,  it  is  only  barred  as  respects  Bar  only  in 
the  chattels  actually  severed  and  abstracted.      For  example,  severed  ° 
improper  workings,  for  however  long  a  period,  by  a  tenant  for 

'  Hareourt  /•.  White,  .s»;).  30H,  p<'»'       -'5    f'h.  387;    and   sec   the    law  as   to 

Lord    Jlomilly;  .'J7    &.    'M    Vict.     c.       hrcaking  bounds, y/os/,  Chap.  XXII.  i. 

57.  iv)-     Cf.  Port  /•.  Turton  2  Wils.  172. 

•  Birch-Wolfe  r.    Birch,    suj).,   i)cr          ■'•  See  Hareourt  /•.  White,  28  Beav. 
James,  V.-C.  '-iO'-i ;  where  the  bill  was  filed  at  the 

■'  Sec  the  timber  case  of  Leeds  /•.  end  of  twenty  years,  less    two  day.s, 

Amhurst,  2  Ph.  117,  jier  Lord  Gotten-  after  the  death  of  the  wrongdoer, 

ham.  "  See  Leeds  ;•.  .Xmhurst,  2  Ph.  117. 

*  In  which  case    the  Act  applying  '  Burroughs  r.  Hayes,  Hay.  &  Jo. 
would   be  21  Jac.  1,  c.  16.     Sec  the  597. 

timber  cases  of   Seagram  ;•.  Knight,  "  Garth  r.  Cotton,  1  L.  C.  845,  84G, 

2   Ch.  628;    Birch-Wolfe  /•.  Birch,  9  847;  Lansdowne  r.  L.,  1  Madd.  140; 

Eq.  683;  Dashwood  y.  ^^lagniac,  1891,  Bagot  r.  Bagot,   32  Bcav.  509.     For 


chattels. 
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life  or  years,  will  not  create  a  right  to  continue  them  ;  or  dis- 
entitle the  reversioner  or  remainderman,  when  he  pleases,  to 
interpose  and  prevent  the  continuance.^ 


Primd  facie 
■disability. 


Remedies. 


Stat,  of  Limi- 
tations. 


(0  Equitable  Waste. 

A  tenant  for  life  or  years,  without  impeachment  of  waste, 
cannot,  prima  facie,  commit  equitahle  waste."  He  is  bound 
to  work.with  due  care  and  attention  to  the  interests  of  those 
who  come  after.''  In  a  case,  therefore,  where  a  lessee  for 
years  was  unimpeachable  of  waste,  it  was  held,  that  he  was 
not  justified  in  digging  all  the  soil  of  a  field  for  bricks,  as  this 
would  be,  in  effect,  destroying  the  field.* 

A  person,  who  commits  equitable  waste,  is  liable  to  the  same 
remedies  in  trover,  trespass,  or  account,  as  a  person  who 
commits  legal  waste.'  The  decisions  are  conflicting  as  to  the 
manner  in  which,  where  a  tenant  for  life  or  years  commits 
equitable  waste,  the  severed  chattels,  or  the  amount  to  be 
accounted  for,  should  be  dealt  with.  According  to  some 
authorities,  the  severed  chattels,  or  the  amount  to  be  accounted 
for,  should  be  dealt  with  in  the  same  manner  as  if  the 
improper  working  had  been  legal  waste  :^  but,  according  to 
others,  should,  in  all  cases,  strictly  follow  the  uses  of  the 
settlement ;  accumulations  being  made  until  the  death  of  the 
wrongdoer,  and  (in'  the  event  of  his  being  succeeded  by  a 
tenant  for  life  or  years)  the  income  from  his  death  being  paid 
to  such  tenant  for  life  or  years.^  A  person,  who  commits 
equitable  waste,  may  be  restrained  by  injunction.^ 

In  cases  of  equitable  waste  the  Statute  of  Limitations 
apparently  begins  to  run,  not  from  the  time  of  the  severance, 


the  form  of  the  account,  see  Bagot  r. 
Bagot,  Set.  474,  475.  For  the  appli- 
cation of  the  maxim,  actio  personalis 
.moritur  cumjiersond,  see  further, ^>os^, 
Chap.  XXII.  b.  (n). 

1  Courtown  r.  Ward,  1  Sch.  &  L.  8  ; 
Elias  r.  Griffith,  8  Ch.  D.  521,  524, 
525. 

-  See  Vane  r.  Lord  Barnard,  2  Vern. 
738. 

•^  See  Rowe  r.  Wood,  2  J.  &  W.  556, 
per  Lord  Eldon. 


■»  London  r.  Web,  1  P.  Wms.  527. 

'"  Ante,  p.  69. 

"  Ormond  r.  Kynnersley,  Butler  c. 
Kynnersley,  7  L.  J.  (0.  S.)  Ch.  150; 
8  ib.  67 ;  S.  C.  5  Madd.  369 ;  2  S.  & 
S.  15 ;  2  Bli.  N.  S.  385  ;  Lushington 
V.  Boldero,  15  Beav.  1. 

'  Lansdowne  c.  L.,  1  Madd.  140; 
Wellesley  r.  W.,  6  Sim.  503;  and  see 
the  law  as  laid  down  by  Jessel,  M.  R., 
in  Honywood,  r.  H.,  18  Eq.  311. 

s  London  v.  Web,  1  P.  Wms.  527. 
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but  from  the  death  of  the  hmitecl  owner  ;^  and,  according  to 
decision,  does  not  operate  as  a  bar  except  after  a  lapse  of 
twelve  years.- 

c— WORKINGS— REVERSIONER  OR  REMAINDERMAN. 

Under  no  circumstances,  not  even  where  the  tenant  for  life  Disability. 
or  years  has  no  right  to  work,'^  is  the  reversioner  or  remainder- 
man entitled  to  do  so  ;  either  to  the  prejudice  of  the  tenant  for 
life  or  years  ;  ^  or,  by  acting  in  collusion  with  the  latter,  to  the 
prejudice  of  a  subsequent  remainderman.''  The  interest  of 
the  reversioner  or  remainderman  in  the  mines  and  quarries  is 
the  same  as  his  interest  in  the  other  parts  of  the  inheritance — 
a  reversion  or  remainder,  stricth'  so  called  ;  and  he  cannot 
exercise  his  rights  by  anticipation. 

And  if  during  the  possession  of  a  tenant  for  life  or  years  Mode  of  deal- 

•  1  -I   r  ji       •    1       -i     i"g  with  pro- 

impeachable  of  waste,  minerals  are  severed  from  the  inherit-  ceeds. 
ance  by  the  act  of  the  reversioner  or  remainderman,  the 
tenant  for  life  or  years  is  entitled  to  have  the  proceeds  invested, 
and  the  income  paid  to  him  during  his  tenancy.^  So,  if  no 
actual  assignment  has  been  made  to  a  lady  for  her  dower,"  and 
the  remainderman  works  new  mines  or  quarries  in  lands  in 
respect  of  which  she  is  dowable  without  her  consent,  although 
she  is  not  entitled  to  any  interest  in  the  corpus,  she  is  entitled, 
2>rii)in  facie,  to  receive  one-third  of  the  income  derival>le  from 
the  produce.^ 

A  tenant  for  life  or  years  may,  however,  by  acquiescing  in  Acquiescence, 
the  e.xercise  of  his  rights  l)y  anticipation  ])y  a  reversioner  or 
remainderman,    disentitle    liimself   to  the    remedy  wliich  he 
would  otherwise  have.'' 

'  Sec  the  timber  cases  of  Leeds  r.  "»  See  the  timber  cases  of  Evelin, 

Amhurst,  14    Sim.  357;    2  Ph.  117;  2   Freem.    53;    Fleming   r.    flurlislo, 

Dttshwood   /•.    :Magniac,   1891,   3    Ch.  1  L.  ('.  841. 

38G.  '■  See  and  consider  Hishop  c.  Bisiioi), 

-  Leeds?-.  Amhurat,  sup. ;  .37  &  38  10  L.  .F.  Cli.  302;  Dickin  r.  Ifamcx, 

Vict.  c.  57.     But,  semblc,  this  is  not  1  Dr.  &  Sm.  284. 

now  law  :  see  ante,  p.  75.  '  See  ;ws/,  p.  275. 

•■'  Sec  ante,  p.  G3.  "  See  Dickin  v.  Hamor,  sup.  298, 

*  See  Dickin  f.  Hamcr,  1  Dr.  &  Sm.  per  Kindersley,  V.-C.  :    seO  also  the 

295  ;  Dohcrty  /•.  Allman,  3  A.  ('.  734  :  timber  case  of  Bishop  r.  Bishop,  sup. 

see  also  the  timber  case  of  Bishop  f  .  •'  See  Dickin  »•.  Hamcr,  sup. 
Bishop,  10  L.  .1.  Ch.  .302. 
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Irish  leases.  Where  on  an  Irish  tenancy  from  year  to  year  a  notice  to 
quit  is  given  by  the  landlord  with  a  view  to  the  use  of  land 
for  turbary  ;  or  the  opening  or  working  of  any  coal,  ironstone, 
limestone,  or  other  mineral,  or  of  a  stone  quarry,  clay,  sand, 
or  gravel  pit,  or  the  construction  of  any  incidental  works  or 
buildings ;  or  the  obtaining  of  brick  earth,  gravel,  or  sand ; 
and  the  notice  to  quit  so  states  ;  it  is  no  objection  to  the  notice 
that  it  relates  to  part  only  of  the  holding.  But  the  tenant  is 
entitled  to  compensation,  and  to  a  proportionate  reduction  in 
his  rent.' 


Conv.  Act, 
1881. 


fZ.—WORKINGS— TRUSTEES. 

Trustees  have  no  right,  prima  facie,  of  their  own  motion, 
to  work  mines  or  quarries.  However,  the  Conv.  Act,  1881,- 
contains  provisions  empowering  trustees,  in  certain  cases,  to 
do  so.  If  and  so  long  as  any  person,  who,  but  for  those  pro- 
visions, would  be  benefically  entitled  to  the  possession  of  land, 
is  an  infant,  and  being  a  woman  is  also  unmarried,  the 
trustees  appointed  for  that  purpose  by  the  settlement  (if  any)  ; 
or,  if  there  are  none  so  appointed,  the  persons  (if  any)  who 
are  for  the  time  being  trustees,  with  power  of  sale  of  the 
settled  land  or  of  part  thereof,  or  with  power  of  consent  to  or 
approval  of  the  exercise  of  such  a  power  of  sale ;  or  if  there 
are  none,  any  persoiis  appointed  as  trustees  for  that  purpose 
by  the  Court,  on  the  application  of  a  guardian  or  next  friend 
of  the  infant ;  may  enter  into  and  continue  in  possession  of 
the  land.  And  such  trustees  may  continue  the  working  of 
mines,  minerals,  and  quarries,  which  have  usually  been 
worked.  But,  unless  the  infant  is  entitled  without  impeach- 
ment of  waste,  they  cannot  work  new  mines  or  quarries.  For, 
where  the  infant  is  impeachable  for  waste,  they  are  not  entitled 
to  commit  waste.  They  may  apply  any  net  income  from  the 
workings  for  the  maintenance,  education,  or  benefit  of  the 
infant,  or  they  may  pay  it  to  the  parent  or  guardian  to  be 
applied  for  the  same  purposes ;  and  the  residue  of  the  income 
must  be  applied  according  to  the  provisions  of  the  Act.'' 


1  39  &  40  Vict.  c.  G3,  s.  3. 
•-  44  &  45  Vict.  c.  41. 


=*  S.  42. 
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In  all  proper  cases  an  instrument  under  which  mines  or  Express 
quarries  are  settled,  whether  it  be  a  strict  settlement,  or  a  P^^^^"^^* 
settlement  containing  a  trust  for  sale  and  a  power  to  postpone 
it,  or  a  settlement  containing  a  power  of  sale,  should  contain 
express  powers  as  to  their  working  and  management.  And 
the  trustees  (if  any)  of  the  settlement  should  in  general  be 
made  the  donees  of  the  powers.  By  this  means  the  preference 
of  one  of  the  beneficiaries  to  another  will  be  best  avoided  ;  the 
trustees  being  bound  to  act  fairly  to  both. ^  During  minorities 
the  trustees  are  necessarily  made  the  donees. - 

c— USER, 
(a)   Ordinary  Tenancies  in  Fee. 
The  owner  in  fee  simple  or  tail  of  lands  containing  mines  or  Containing 

chiiiiibGr — 

quarries  has,  of  course,  an  absolute  right  to  use  them,  and  the  generally. 
chamber  which  incloses  them,  and  the  space  which  the  working 
of  the  minerals   creates,  and  the  subsoil  generally,   in   any 
manner  he  thinks  proper. 

And  where  the  owner  in  fee  simple  of  lands  grants  them,  Grant  in  fee 
excepting  the  underlying  mines,  he  has,  with  respect  to  those  mines.  ° 
mines,  a  similar  right.  And  as,  by  excepting  the  mines,  he, 
ipso  facto,  excepts  the  chamber  which  incloses  them,''  he  has 
a  similar  right  with  respect  to  that  chamber,  and  with  respect 
to  the  space  which  the  working  of  the  minerals  creates.  The 
containing  chaml)er  is  not  purely  and  solely  a  species  of 
property  which  can  only  be  made  profitable  l)y  the  removal  of 
tlie  inclosed  minerals;  with  the  incidental^  rights  of  using  all 
proper  means  for  ol)taining  them.""  It  is  a  species  of  property 
which  is  as  free  as  other  property  from  restrictions  as  to  its 
mode  of  user."     The  grantor  may,  therefore,   use  the  space 

'  See  Wightwick  /•.  Lord,  0  H.  L.  '■  See  Hamilton  /•.  Graham,  li.  R.  2 

Can.   2.3G;  Miller    /•.    Miller,    13    Eq.  So.  «fe  D.  IGG,  per  Lords  Hatherley, 

2G7,  208 ;  Thursby  /•.  Thursby,  19  ib.  Westbury,      and      Colonsay.       Lord 

395,413.     For  the  form  of  a  power  to  Chelmsford  inclined  to  the  opposite 

trustees   to  carry  on  mining   opera-  view:  see  pp.  171,  172,  175,  170. 

tions,  see  Dav.  3,  pp.  112G,  et  seq.  "  See  Proud  r.  Bates,  34  L.  J.  Ch. 

-  For   the   form   of    a   power,   see  400,411;  Hamilton /•.  Graham,  L.  R. 

Dav.  3,  p.  1082.  2  Sc.  &  D.  100 ;  Eardley  r.  Granville, 

•^  See  ante,  p.  7.  3  Ch.    D.    820,   835 ;  C.    W.    R.  Co. 

*  See  2}o»/,  pp.  408,  409.  v.   Cefn,   &c.    Co.,   1894,  2   Ch.    1G5. 
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Limits  of 
right. 


Other  modes 
of  severance. 


Grant  or  ex- 
ception of 
minerals. 


created  by  his  previous  working  of  the  inclosed  minerals  as  a 
thoroughfare  for  the  carriage  of  minerals  gotten  out  of  his 
adjoining  land.^  And  if,  instead  of  previously  working  the 
inclosed  minerals,  and  then  utilising  the  space  thereby  created, 
he  prefers  to  cut  a  passage  through  those  minerals  for  the 
express  purpose  of  using  it,  and  to  accordingly  use  it,  as  a 
thoroughfare  for  the  carriage  of  other  minerals,  he  is  entitled 
to  do  so/-  And  what  he  may  do  himself,  he  may,  by  the  grant  • 
of  wayleaves,  authorise  an  adjoining  owner,  or  any  number  of 
adjoining  owners,  to  do.'^  And  his  rights  in  respect  of  drainage 
and  ventilation  are,  of  course,  as  unlimited  as  his  rights  in 
respect  of  transport.^  And  if  any  water  is  found  in  his  mines, 
or  percolates  into  them,  he  is,  as  owner  of  the  mines,  entitled, 
so  long  as  it  remains  there,  to  use  it  in  any  way  he  pleases.-^ 

Inasmuch,  however,  as  an  exception  of  the  underlying  mines 
is  not  equivalent  to  an  exception  of  the  subsoil  generally,'' 
rights  of  user  founded  upon  an  exception  of  underlying  mines 
are  exclusively  exercisable  within  that  portion  of  the  subsoil 
which  actually  consists  of  mines,  and  are  not  exercisable  within 
the  intervening  or  surrounding  soil  or  strata.''' 

Similar  principles  apply  where  the  owner  of  land  grants  it 
by  way  of  lease,  excepting  the  mines  ;  or  where  he  grants  the 
mines  in  fee  simple,  and  excepts  the  surface  ;  or  where  a 
severance  in  fee  simple  is  effected  by  an  Act  of  Parliament. 

Where,  however,  according  to  the  true  construction  of  the 
instrument  of  severance,  there  is  a  grant  or  exception  of 
minerals  only,  different  principles  apply.  In  no  such  case 
does  the  containing  chamber  form  any  part  of  the  grant  or 
exception.  In  no  such  case,  therefore,  is  the  mineral  owner 
entitled  to  use  the  minerals  for  the  purpose  of  carrying  through 
them  the  minerals  gotten  in  an  adjoining  mine,  or  for  the 
purpose  of  draining  or  ventilating  an  adjoining  mine.     And,  if 

See   also  Bowser  v.  Maclean,  2  De       2  Sc.  &  D.  17G. 


G.  F.  &  J.  420 ;  Ballacorkish,  &c. ,  Co. 
V.  Harrison,  L.  R  5  P.  C.  49,  62  ; 
Ramsay  r.  Blair,  1  A.  C.  701. 

1  See  Proud  /■,  Bates,  34  L.  J.  Ch. 
411 ;  Hamilton  r.  Graham,  L.  R.  2 
Sc.  &  D.  166,  176,  179,  180. 

-  See  ih. 

•*  See  Hamilton  r.  Graham,  L.   R. 


■•  Seeife.  180. 

^  See  Acton  v.  Blmidell,  12  M. 
&  W.  354;  Ballacorkish,  &c.,  Co.  /•. 
Harrison,  L.  R.  5  P.  0.  62,  63  ; 
Ballard  v.  Tomlinson,  29  Ch.  D.  123. 

•■'  See  ante,  p.  30. 

*■  See  Ramsay  r.  Blair,  1  A.  C.  704. 
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a  space  is  created  by  the  partial  working  of  such  minerals,  he 
can  only  use  such  space  for  necessary  purposes  incident  to  the 
working  of  the  remaining  minerals.  And  when  the  minerals 
are  worked  out,  his  right  to  use  the  shell  which  remains 
ceases  altogether.^ 

Proud  V.  Bates  ~  illustrates  the  principles  in  (juestion.  Proud  v. 
There  a  lease  made  by  the  lord  of  a  manor  of  waste  land 
of  the  manor,  then  recently  inclosed  by  the  lessee,  contained 
an  exception  of  mines  and  quarries,  with  full  power  to  win  and 
work  the  same,  with  free  wayleave  and  passage  to,  from,  and 
along  the  same,  on  foot  or  on  horseback,  and  with  all  manner 
of  carriages.  A  way,  available  for  the  carriage  of  minerals, 
lay  exclusively  within  the  excepted  mines.  It  was  not,  how- 
ever, sufficiently  high  to  admit  of  a  horse  moving  his  head 
whilst  the  vehicle  to  which  he  was  attached  was  being  backed. 
Under  these  circumstances  the  lessor  chipped  off  a  part  of  the 
rock,  which  lay  above  the  excepted  mines  ;  and  claimed  a  right 
under  the  reserved  power  to  carry  along  the  way  in  its  altered 
state  as  well  minerals  worked  within  the  excepted  mines, 
as  also  minerals  within  the  manor,  although  not  under  the 
demised  property.  It  was  contended,  that  not  merely  could 
this  claim  not  be  sustained  with  respect  to  the  way  in  its 
altered  state,  but  that  it  could  not  be  sustained  with  respect  to 
the  way  in  its  original  condition.  The  first  contention  failed 
for  reasons  which  will  be  stated  hereafter.'  The  second  also 
failed  ;  the  Court  holding,  that  the  lord  had  an  absolute  right 
to  do  what  he  pleased  with  the  excepted  mines,  and  had, 
tlierefore,  a  right  to  carry  through  them  minerals  from 
wherever  gotten. 

So  in  JIamUt(»i  v.  Graliam.^     There  a  f(!U  cliarter  contained  Hamilton  »•. 
„    ,       ,      ,         (.  TT        -li  1  1  •      I     •        (Iraliam. 

an  exception  in  favour  of  the  Duke  of  Hamilton  and  Ins  heirs 
of  all  coal  and  limestone  within  the  lands  granted,  with  full 
working  powers.  The  duke  made  a  passage  through  the 
excepted  coal,  and  used  it  for  the  conveyance  of  other  coal 

•  See  and  consider  Bowser  r.  l^Iac-  Ch.    D.    826,   834,   835;    Ramsay  v. 

lean,  2  De  G.    F.   &  J.   415;   Proud  Blair,  1  A.  ('.  701.     See  ante,  p.  18. 

V.  Bates,  34  L.  J.  Ch.  400;  Hamilton  ■  34  L.  .1.  Ch.  400. 

V.   Graham,  L.    R   2  Sc.  &  D.    100 ;  ■'  Post,  pp.  430,  4,37. 

Ballacorkish,  &c.,  Co.  v.  Harrison,  t'fc.  ^  L.  R.  2  Sc.  &  D.  100. 
5  P.  C.  49;  Eardlcy  ;•.    (iranville,  3 

M.M.  O 
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and  limestone,  to  which  he  had  a  similar  right  under 
adjoining  lands.  It  was  held,  that  this  was  a  proper  user  of 
the  passage.^ 


Containing 
chamber — 
generally. 


Lease  except- 
ing surface. 


(/3)  Life  Tenancies  and  Leaseholds- 
Remainders. 


-Reversions  and 


It  has 'been  already  seen,  that  where  a  person  becomes  the 
tenant  for  life  or  years,  or  from  year  to  year,  or  even  the 
tenant  at  will,  of  lands,  he  becomes  entitled  to  the  right  of 
possession  of  the  subsoil  generally ;  -  and  that  the  same 
principle  applies  to  that  particular  portion  which  consists  of 
mines  or  quarries,  to  the  chamber  which  incloses  those 
mines  or  quarries,  and  to  the  space  or  vacuum  created  by 
their  partial  or  total  working.^  It  follows,  that,  during  the 
duration  of  his  interest,  a  tenant  for  life  or  years,  or  from  year 
to  year,  or  at  will,  of  lands  has,  speaking  generally,  as 
absolute  a  right  to  use  as  he  thinks  proper  the  mines  or 
quarries  beneath  or  within  such  lands,  the  containing  chamber, 
the  space  or  vacuum  created  by  his  workings,  and  the  subsoil 
generally,  as  if  he  were  the  owner  in  fee  simple.^ 

And  where  the  owner  of  land  grants  the  mines  or  quarries 
therein  by  way  of  lease,  and  excepts  the  surface,  the  lessee 
must  have  a  similar  right  with  respect  to  those  mines  or 
quarries,  the  containing  chamber,  and  the  space  or  vacuum 
which  the  working  of  the  minerals  creates."  No  doubt  it 
appears  to  have  been  stated  in  two  cases  of  mining  leases, 
that  the  lessee  did  not,  according  as  he  worked  the  minerals, 
acquire  any  interest  in  the  space  or  vacuum  thereby  created.'' 


^  See  also  Bowser  v.  Maclean,  2  De 
G.  F.  &  J.  420 ;  Ballacorkish,  &c.,  Co. 
V.  Harrison,  L.  R.  5  P.  C.  49 ;  Ram- 
say V.  Blair,  1  A.  C.  701;  Eardley 
V.  Granville,  3  Cb.  D.  826. 

2  See  ante,  p.  43. 

^  See  ante,  pp.  43,  44. 

•*  See  Lewis  v.  Branthwaite,  2  B. 
&  Ad.  437  ;  Keyse  v.  Powell,  2  E.  &  B. 
144 ;  in  connexion  witb  Eardley  v. 
Granville,  3  Cb.  D.  826. 

'"  See  and  consider  Milne  v.  Taylor, 


16  L.  T.  172.  The  lessee  of  an  ex- 
hausted mine  "  might  use  the  mine 
for  any  other  purpose — to  store  goods 
in,  for  instance,"  ib.,pcr  Alderson,  B. 
«  See  Powell  v.  Aiken,  4  K.  &  J. 
358,  per  Wood,  V.-C,  where  the 
operative  words  (so  far  at  least  as 
appears  from  the  report)  were 
"mines,  veins,  and  seams  of  coal;" 
Spoor  V.  Green,  L.  R.  9  Excb.  109, 
per  Cleasby,  B. ,  where  the  operative 
words  were  "  veins  or  seams  of  coal." 
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But  in  one  of  tliem^  it  was  probably  intended  to  confine  the 
dictum  to  a  proprietary  (as  compared  with  a  possessory) 
interest :  for  a  stranger  who  was  using  the  vacuum  as  an  air- 
course  was,  at  the  instance  of  the  lessee,  restrained  from 
contmuing  to  do  so.  Subject,  however,  to  this,  the  dicta  in 
question  cannot,  it  is  submitted,  be  supported.-  It  is 
impossible  to  indicate  any  peculiarity  in  a  mining  or  quarrying 
lease  strictly  so  called  which  should  in  the  above  respect 
distinguish  it  from  a  lease  of  land  which  happens  to  contain 
a  mine  or  quarry. 

1  Powell  r.  Aiken,  sup.  in  Powell  v.  Aiken  and  Spoor  r.  Green 

-  See  and  consider  Jegon  17.  Vivian,  should  prima  facie  mean,  see  ante, 

C>  Ch.  742,  750,  758;  post,  pp.  230—  pp.  G— 8. 

232.     As  to  what  the  operative  words 


c  2 
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Copyholder 
may  work 
open  mines 
or  quarries. 


WOEKINGS   AND   USER   FOUNDED  ON  PROPERTY  OR 
POSSESSION— MANORIAL   AND   CHURCH   LANDS- 
LANDS  SUBJECT  TO  MORTGAGE  OR  CONTRACT- 
LANDS  OF  RAILWAY  OR  HARBOUR  COMPANIES. 

a._WOEKINGS— COPYHOLDS  AND   CUSTOMARY  FREEHOLDS. 

(a)   Copyliolds — Open  Mines  or  Quarries} 

A  COPYHOLDER  of  a  manor,  having  obtained  by  his  grant  a 
grant  of  the  subsoil  of  his  tenement,  with  all  the  mines  and 
quarries  therein  contained,-  may,  if  the  mines  or  quarries 
were  open  at  the  date  of  the  grant,  dig  them  and  take  the 
profits.-^  On  similar  grounds,  if  stones  fall  by  accident  on  a 
copyholder's  land  after  it  has  become  such,  they  belong  to 
the  copyholder.'^ 


Limited 
rights  as  re- 
spects new 
mines  or 
quarries. 


{ft)  Copyholder — Neiv  Mines  or  Quarries} 

A  copyholder  is  perhaps  entitled  to  open  and  work  new 
mines  or  quarries  in  a  reasonable  degree  for  repairs  or 
personal  use.'^  And  a  copyholder  may,  it  is  said,  dig  for 
marl ;  but  he  ought  to  lay  the  marl  upon  the  same  copyhold 
land,  and  not  upon  any  other  land.'' 
General  dis-         However,  the  lord  of  a  manor  having,  in  general,  the  right  of 

ability  in  •      •      ,^  •  -,  •       •       ^  ^     ^  -,  r- 

other  respects  property  ni  the  mmes  and  quarries  m  the  copyhold  tenements,' 

—waste.  g^  copyholder  cannot,  in  general,  prima  facie,  except  under  the 

above  circumstances,  open  or  work  mines  or  quarries  therein 


'  As  to  open  and  new  mines  or 
quarries,  see  ante,  pp.  32  et  scq. 

-  Ante,  p.  45. 

•'  See  and  consider  Peachy  v.  Somer- 
set, 1  Str.  447,  454  ;  Bourne  v.  Taylor, 
10  East,  189,  202,  203. 

■*  Dearden  v.  Evans,  5  M.  &  W.  11. 


'"  See  and  consider  Heydon  v.  Smith, 
13  Co.  68  ;  and  cf.  the  position  of  a 
tenant  for  life  impeachable  of  waste, 
ante,  p.  63. 

^  Pastor's  Case,  Winch,  8. 
.    '  Aiite,  p.  44. 
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which  were  unopened  at  the  date  of  his  grant.^  For,  bj-  so 
doing,  he  would  commit  an  act  of  waste.-  In  a  case  where 
large  masses  of  stone  had  fallen  from  time  to  time  from 
certain  overhanging  cliffs  upon  the  field  of  a  cop3^hold  tene- 
ment, and  had  thereby  become  partially  imbedded  in  the  soil, 
but  there  was  no  evidence  to  show  that  any  particular  portion 
of  them  had  fallen  since  the  copj^holder  in  question  became 
such,  it  was,  on  similar  grounds,  held,  that  such  stones 
were  the  property  of  the  lord,  and  that  the  copyholder  could 
not  remove  them  for  his  own  profit.'^  However,  a  copyholder 
may,  for  the  sake  of  disencumbering  his  land,  remove  stones 
therefrom,  even  though  such  stones  be  not  very  small. ^ 

The  remedy  of  forfeiture  is  open  to  the  lord  of  a  manor  whose  Remedies  for 
copyhold  tenant  wrongfully  opens  mines  or  quarries  beneath  ^J^^^fngs— 
or  within  the  copyhold  tenement.-^  forfeiture. 

The   lord    may   also   in   general,    as  having  the  right   of  Trover— tres- 
property  in  the  minerals  improperly  worked,'"'  maintain  an  {lad^id^re^^ 
action  of  trover ; '    or  he  may  maintain  trespass  ;  or,  if  the  ^^^'^'^^^^^ 
minerals  have  been  sold,  he  may  have  an  action  for  money 
had  and  received  ;  or  he  may  have  an  account.^ 

He  may  also,  in  general,  have  an  injunction  to  restrain  the  injunction. 
future  wrongful  working.'-^ 

Where  the  lord  of  a  manor  stood  by  for  a  long  period,  and  Loss  of 

remedies. 

allowed  copyholders,  without  objection  on  his  part,  to  open 
and  work  mines,  and  expend  a  large  sum  of  money  on  mining 

'  Winchester  v.  Knight,  1  P.  Wms.  406  ;  Parrott  v.  Palmer,  3  I\I.  &  K.  644  ; 

406 ;  Bourne  v.  Taylor,  10  East,  189,  Eardley   v.   Granville,  s»j).   833 :    cf. 

196;    Rowe  v.   Brenton,    Cone.    313;  Dearden  r.  Evans,  5  IM.  &  W.  11. 
Dearden  v.   Evans,  6  M.   &  W.   11  ;  '^  Winchester  ij.  Knight,  1  P.  Wms, 

Cuddon  V.  Morley,  7  Ha.  202  ;  Bowser  406  ;  I'arrott  r.  Palmer,  3  U.  &  K,  640  ; 

1).  Maclean,  2  De  G.  F.  &  J.  419  ;  Salis-  Portland  v.  Hill,  2  Eq.  765.   Before  the 

bury  V.  Gladstone,  9  H.  L.  C.  708;  Jud.  Acts,  unless  possession  by  the  lord 

Hext  V.  Gill,  7  Ch.  713  ;  Eardley  v.  had  been  shown,  ejectment  would  have 

Granville,  3  Ch.  D.  826,  833.  been  the  proper  remedy.and  an  account 

2  Eardley  v.   Granville,   sup.     The  would  not  have  lain :  see  Parrott  v. 

dictum  to  the  contrary  in  Rutland's  Palmer,  .s»7>.  646. 
Case,  1  Sid.  152,  cannot  be  supported.  '•'  Sec  Parrott  v.  Palmer,  3  M.  iv  K. 

»  Dearden  v.  Evans,  5  M.  &  W.  11.  632  ;   Cuddon  v.  IMorloy,  7  Ha.  207  ; 

4  Ih  Greenwich    Hospital   r.   Blackett,  12 

*  Hanmer  v.  Chance,  4  De  G.  J.  &  S.  Jur.  151  ;  Portland  v.  Hill,  2  Eq.  765  ; 

636, 637  ;  P:ardley  r.  Granville,  3  Ch.  D.  and  cf.  Richards  r.  Noble,  3  ISIer.  673 

833:  see  Parrott  r.Palmer,3M.&K. 639.  overruling  Dench  j\Bampton,4VeK.700. 

fi  Ante,  p.  44.  For  the  form  of  the  account  and  injunc- 

"  Winchester  v.  Knight,  1  P.  Wms.  tion,see  Portland  v.  Hill,  Set.  495,496- 
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operations,  he  was  held  disentitled  to  an  account  prior  to  the 
filing  of  his  bill ;  and  he  was  also  held  disentitled  to  an 
injunction,  and  was  left  to  his  remedy  in  damages.^  Mining 
operations  are  so  uncertain,  that  if  a  party,  who  may  be 
entitled  to  relief,  does  not  apply  for  it  promptly,  it  may  be 
inequitable  to  give  it  to  him."-  The  right  to  an  account  is  not 
put  an  end  to  by  the  death  of  the  wrongdoer.  The  lord  may 
have  an  account  against  his  estate.^ 


General  dis- 
ability to 
work  new 
mines  or 
quarries. 


Remedies  for 
wrongful 
workings — 
trespass — 
account. 


(y)  Lord — New  Mines  or  Quarries^ 

The  possession  of  all  mines  and  quarries  in  the  copyhold 
tenements  being  in  the  copyholders,^  the  lord  has  not,  prima 
facie,  any  right  to  enter  upon  a  copyhold  tenement  in  order  to 
bore  for  or  work  any  new  mines  or  quarries  therein.^'  And,  as 
it  has  been  already  seen,^  that  the  copyholder  is,  prima  facie, 
under  a  similar  disability,  it  follows  that,  where  there  is  no 
custom  in  a  manor  to  regulate  the  rights  of  the  parties, 
neither  the  copyholder  without  license  of  the  lord,  nor  the  lord 
without  license  of  his  copyholder,  can  open  and  work  new  mines 
or  quarries  beneath  or  within  the  copyhold  tenement.^ 

A  copyholder  may,  in  general,  maintain  trespass  against  his 
lord  for  wrongfully  entering  upon  the  copyhold  and  working 
the  mines  or  quarries ;  ^  or  he  may  have  an  account.^**  And 
these  remedies  are  open  to  him,  although  he  may  be  only  a 
reversioner.^^ 


1  See  Parrott  v.  Palmer,  3  M.  &  K. 
643. 

-  See  ib. 

■*  See  Winchester  v.  Knight,  1  P. 
Wms.  407;  Phillips  v.  Homfray,  24 
Ch.  D.  464.  As  to  the  latter  case, 
see  further,  iwst,  Chap.  XXII.  b.  (rj). 

■*  As  to  new  mines  or  quarries,  see 
ajite,  pp.  32  ct  scq. 

*  Ante,  p.  45. 

^  See  Player  v.  Roberts,  Sir  W. 
Jones,  243  ;  Gilb.  on  Ten.  327  ;  Town- 
ley  V.  Gibson,  2  T,  R.  707 ;  Grey  v, 
Northumberland,  13  Ves.  236,  17  ib. 
282 ;  Bourne  v.  Taylor,  10  East,  189  ; 
Rowe  V.  Brenton,  Cone.  313,  8  B.  &  C. 
766 ;   Whitechurch   r.    Holworthy,   4 


M.  &  S.  340 ;  Salisbury  v.  Gladstone, 
9   H.    L.    C.   708;  Portland  v.  Hill, 

2  Eq.  780  ;  Hext  v.  Gill,  7  Ch.  713  ; 
Eardley  v.  Granville,  3  Ch.  D.  832 ; 
A.-G.  •z;.Tomline,  5  Ch.  D.  750. 

'  Ante,  p.  84. 

*  See  Winchester  v.  Knight,  1  P. 
Wms.  406 ;  Bourne  v.  Taylor,  siq).  ; 
Rowe  V.  Brenton,  siip.  ;  Hilton  v. 
Granville,  1  Cr.  &  Ph.  294  ;  Salisbury 
t\  Gladstone,  siqy.  ;  Aspden  v.  Seddon, 
1  Exch.  D.  510. 

'■'  Player  v.  Roberts,  siij).  ;  Bourne 
V.  Taylor,  siqi.  ;  Eardley  i'.  Granville, 

3  Ch.  D.  833. 

.  1"  A.-G.  V.  Tomline,  sup. 
"  Ib.  761. 
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It  has  been  decided,  that  the  measure  of  damages  to  Measure  of 
which  a  copyholder  is  entitled  whose  lord  wrongfully  enters  ^°^^ses. 
upon  the  copyhold,  and  works  and  gets  the  minerals 
therein,  is  the  gross  amount  produced  by  their  sale,  less  the 
expenses  of  the  working  and  of  the  sale,  and  less  such  a  sum 
by  way  of  profit  as  would  have  induced  a  third  person  to 
undertake  the  working.^  But  the  decision  was  apparently 
disapproved  of  when  the  same  case  was  before  the  Court  of 
Appeal,  as  being  too  favourable  to  the  copyholder. - 

A  copyholder  may  also  in  general,  whether  he  is  entitled  in  injunction, 
possession  or  reversion,  have  an  injunction  to  restrain  a 
wrongful  working.-^  Before,  however,  an  interlocutory  in- 
junction will  be  gi'anted,  where  the  working  of  a  mine  has 
been  actually  commenced,  the  copyholder  must  show  clearly 
that  the  lord  has  no  right  to  work.  Except  in  clear  cases,  the 
Court  is  reluctant  to  restram  the  further  working  of  a  mine, 
the  working  of  which  has  been  actually  commenced,  on 
account  of  the  serious  injury  and  inconvenience  which  may  be 
thereby  caused.^ 

(8)  Customary  Freeholds. 
The  right  of  property  in  mines  or  quarries  beneath  or  within  Customary 

^  >-      >-        J  i  freeholds. 

customary  freeholds  being  in  the  lord,  and  the  possession  being 
ill  the  tenant,"  precisely  the  same  rights  and  disabilities  exist 
with  respect  to  the  working  of  the  mines  and  quarries  as  exist 
with  respect  to  the  working  of  mines  and  quarries  in  copyhold 
tenements." 


6.— WORKINGS— WASTES. 
The  lord  of  a  manor,  having  the  right  of  in-operty  in  the  ^'^'^'^  '\'*''.  , . 

-  IX.'  guiieral  right 

mines  and  (piarries  beneatli  or  within  the  waste  or  common  to  work. 

'  See  ib.  7.50.  cases  there  cited. 

■  Ib.  15  Ch.  D.  150,  15.3,  154.  "  Ante,  p.  4.5. 

'  Grey  v.  Northumberland,  1.3  Ves.  •■•  See  Winchester  v.   Knight,    1    P. 

23G,  17  ib.  282;  A.-G.  v.  Tomline,  5  Wms,   40G  ;  Portland  v.   Hill,   2  Eq. 

Ch.  D.  750.  7G5,  777  :  see  as  to  copyholds,  ante, 

*  Grey  v.   Northumberland,   sup.  :  pp.  84  ct  seq. 
sec   also  a7iic,  p.    74,   n.^,  and  other 
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But  must 
leave  suffi- 
cient com- 
mon. 


Injunction 
where  work- 
ings wrong- 
ful. 


of  the  manor,^  may,  j)r/?«a  facie,  open  mines,  or  dig  brick 
earth,  gravel,  marl,  or  loam,  therein.'  And  he  may  work  or 
dig  either  for  his  own  use  or  for  the  purpose  of  sale/'  And 
he  may,  it  would  seem,  authorise  any  other  person,  not  being 
a  lessee,  to  do  so.^  His  rights  in  these  respects  proceed  from 
his  right  of  property  in  the  soil,  and  are  independent  of  the 
Statute  of  Merton.^  Indeed,  they  are  outside  the  purview  of 
the  statute;  the  space  produced  by  the  digging  not  being 
inclosed.^ 

The  lord  cannot,  however,  do  anything  destructive  of  com- 
mon rights.^  He  must,  therefore,  j^rimd  facie,  in  working  his 
mines  or  quarries,  or  digging  his  earth  or  gravel,  leave 
sufficient  common  for  his  commoners.^  And  he  is  probably 
liable,  if  his  commoners'  beasts,  for  want  of  sufficient  fences, 
fall  into  pits  dug  by  him  in  the  waste.^  But  the  fact,  that, 
for  any  substantial  period,  there  has  been  a  sufficiency  of 
common,  is  ^jn»w,  facie  evidence,  that  an  actual  sufficiency 
has  been  left.^*^  And,  in  every  case,  the  onus  lies  on  the  com- 
moners to  show,  that  the  lord  is  availing  himself  unduly  of 
his  rights.^^ 

An  injunction  will  issue  where  the  lord  wrongfully  claims 
the  right,  although  he  denies  any  present  intention,  to  do  the 


1  Ante,  p.  46. 

"  See  Filewood  v.  Palmer,  5  Vin. 
Abr,  p.  8,  §  33  ;  Mosely,  172 ;  Place 
V.  Jackson,  4  D.  &  Ry.  318;  Hall  v. 
Byron,  4  Ch.  D.  667,  675 ;  Robinson 
V.  Duleep  Singh,  11  Ch.  D.  798,  815, 
830,  831.  The  dicta  to  the  contrary 
in  Bullen  and  Sheene's  Case,  Godb. 
343;  Geo.  v.  Cother,  Sid.  106;  and 
Buccleuch  v.  Wakefield,  L.  R.  4  H.  L. 
410  ;  cannot  be  supported. 

•'  Hall  V.  Byron,  sup.  680. 

^  Lascelles  v.  Onslow,  2  Q.  B.  D. 
433,  450. 

'=  20  H.  3,  c.  4 :  see  Hall  v.  Byron, 
siq).  675  ;  Robinson  v.  Duleep  Singh, 
stq).  831  ;  Bellu.  Love,  10  Q.  B.  D.  559. 

*■'  Robinson  v.  Duleep  Singh,  siqh 
831. 

7  See  3  Cruise,  85. 

8  See  Filewood  v.  Palmer,  Mosely, 
172  ;  Melm.    MSS.   E.  53  Line.   Inn 


Library,  "  The  lord  is  absolutely  en- 
titled to  the  mine,  provided  he  leaves 
sufficient  common."  See  also  Arlett 
V.  Ellis,  7  B.  &  C.  346  ;  Wakefield 
V.  Buccleuch,  4  Eq.  613  ;  Buccleuch 
V.  Wakefield,  L.  R.  4  H.  L.  407  ;  Hall 
V.  Byron,  sup.  ;  LasceUes  v.  Onslow, 
sup.  449 ;  Robinson  v.  Duleep  Singh, 
S2q).  830,  831  ;  Love  v.  Bell,  9  A.  C. 
292. 

9  See  Bullen  and  Sheene's  Case,  S7y3. ; 
Robinson  v.  Duleep  Singh,  11  Ch.  D. 
831,  832. 

1"  See  Robinson  v.  Duleep  Singh,  11 
Ch.  D.  830. 

11  Hall  V.  Byron,  4  Ch.  D.  667,  680, 
p>cr  Hall,  V.  C.  ;  Bell  v.  Love,  10 
Q.  B.  D.  559.  The  onus  would  be  upon 
the  lord,  if  the  act  complained  of 
were  approvement  by  him :  see  ^^''St, 
pp.  162,  163. 
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act  complained  of.^  The  County  Court  has  jurisdiction  to 
grant  an  injunction,  subject  to  an  appeal  by  any  person 
aggrieved  to  the  High  Court ;  but  the  jurisdiction  does  not 
abridge  or  interfere  with  other  existing  remedies.- 


c— WORKINGS— CHURCH  LANDS. 

(a)  Bisliop — Dean  and  Chapter — Prchendarj/. 

Independently  of  the  Act  23  &  24  Vict.  c.  124,  the  rights  '^';fJ^l^^^°^' 
of  an  archbishop  or  bishop  in  respect  of  mines  or  quarries 
beneath  or  within  the  ancient  lands  of  his  see  are  these  : — He 
may  dig  stones  for  the  purpose  of  reparation  ;^  or  he  may 
.sell  the  stones,  provided  he  applies  the  money  in  repairs.^ 
And  he  may  work  mines  or  quarries  lawfully  open  at  the  time 
Avhen  his  title  commenced,  and  apply  the  produce  to  his  own 
use.^  But  he  cannot  open  or  work  new  mines  or  quarries." 
However,  the  above  rights  can  hardly  be  exercised  at  the 
present  day.  For  the  Act  23  Sc  24  Vict.  c.  124,  provided, 
that,  on  every  avoidance  of  the  see  of  any  archbishop  or 
bishop  in  England  after  the  passing  of  the  Act,  the  lands  of 
the  see  (with  certain  exceptions)  should  vest  absolutely  in  the 
Ecclesiastical  Commissioners ;'  and  that,  as  soon  as  possible 
thereafter,  lands  sufficient  to  secure  the  statutory  income 
.should  ])e  assigned  as  an  endowment  to  such  archbishop  or 
bishop  f  and  that,  on  the  request  of  any  arclil)isliop  or 
bishop,  a  like  arrangement  might  be  made  before  an  avoid- 

'  Hall  V.  Byron,  4  Ch.  D.  679,  G80.  •'  His  right  in  this  respect  cannot 

For  the  form  of  such  injunction,  and  be  less  than  that  of  a  parson,  as  to 

of  a  decree  quieting  the  title  of  com-  which  sec  pt»s<.  P-  91- 
moners  to  rights  of  common,  see  i6.  ''  Knight  r.  Mosely,  Ami).  IT'i.     Sec 

680,  681.     See  also  Comms.  of  Sewers  also   the    timber  cases  of   Bishop  of 

V.  Glasse,  19  Eq.   134,  165  ;  Set.  514,  Durham,  35  Kd.  1,  Hot.  I'arl.,  vol.  i., 

515.  p.  l'J8,  no.  46  (cited  in  Liford's  Case, 

-  39  &  40  Vict.  c.  56,  s.  30.  11  Co.  49  a  ;  and  in  Jefferson  v.  Dur- 

='  See  the  timber  cases  of  Stockman  hum,  1  Bos.  &  P.  109)  ;  Stockman  v. 

V.  Whither,  1   Roll.  liep.  86;   Salis-  Whither, «»;».;  Salisbury's  Case,  s»^>.; 

bury's  Case,  Godb.  259  ;  Jeflerson  v.  Bradley  v.   Stratchy,  Barn,  399,  400  ; 

Durham,  1  Bos.  A:  P.  132  ;  Herring  v.  Herring  v.  St.  Paul's,  .«<i>.    As  to  open 

St.  Paul's,  3  Swanst.  509.  and  new  mines  or  quarries,  see  ante, 

^  His  right  in  this  respect  must  be  pp.  32  ct  scq. 
the  same  as  that  of  a  parson,  as  to  '  S.  2, 

which  seej'ost,  p.  91.  "  S.  3. 
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[chap.  IV. 


Dean  and 
Chapter. 


ance.^  And,  with  respect  to  the  lands  so  assigned  as  an 
endowment,  certain  powers  were  created  which  did  not, 
except  through  the  medium  of  the  grant  of  a  lease,-  include 
powers  of  working. 
Deprivation  jf  c^^i  archbishop  or  bishop  improperly  works  mines  or 
or  injunction,  quarries,  he  may  be  deprived  of  his  see ;  ^  and  a  prohibition 
or  injunction  may  be  obtained  against  him  by  the  Metro- 
politan, or  an  injunction  on  an  information  by  the  Attorney- 
General.^ 

Where  lands  are  vested  in  a  Dean  and  Chapter,  the  fee 
simple  belongs  in  strictness  to  the  Dean  and  Chapter  ;  and, 
at  common  law,  they  had  a  complete  power  to  work  all  mines 
and  quarries  beneath  and  within  such  lands,  and  to  apply 
the  produce  to  their  own  personal  benefit.^  However,  since 
the  passing  of  the  Acts  known  as  the  Eestraining  Acts,"  it 
has  always  been  held,  that  a  Dean  and  Chapter  cannot  dig 
stones  in  their  lands,  or  sell  the  stones  except  for  repairs, 
or  for  the  purpose  of  applying  the  money  in  repairs.^  The 
inheritance  is  the  inheritance  of  the  Church,  and  the  Dean 
and  Chapter  have  no  power  to  divide  it  amongst  themselves.* 
And  by  the  Act  31  &  32  Vict.  c.  114,  provisions  are  made  for 
vesting,  with  the  consent  in  writing  of  any  Dean  and  Chapter 
in  England  under  their  common  seal  and  of  the  visitor  of 
such  Dean  and  Chapter,  the  estates  of  such  Dean  and 
Chapter,  in  the  Ecclesiastical  Commissioners,  for  such  con- 
sideration and  on  such  terms  as  the  Commissioners  think 
reasonable,  and  for  assigning  sufficient  lands  to  such  Dean 
and  Chapter  as  an  endowment,  in  lieu  of  any  annual  sum 
payable  to  them  by  the  Commissioners.^ 


1  S.  4. 

-  S.  8.  See  i)ost,  p.  189. 

3  Phil.  Eccl.  Law,  1613,  citing 
Bagg's  Case,  1 1  Co.  98  b.  See  Liford's 
Case,  ib.  49  b  ;  Salisbury's  Case,  Godb. 
259 ;  Jefferson  v.  Durham,  1  Bos.  & 
P.  122;  Herring  v.  St.  Paul's,  3 
Swanst.  510  ;  Ross  v.  Adcock,  L.   R. 

C.  P.  664. 

*  Bradley  v.  Stratchy,  Barn.  399, 
400 ;  Jefferson  v.  Durham,  siq).  131  ; 
Wither  v.  Winchester,  3  Mer.  427  ; 
Winchester  r-Wolgar,  3  Swanst.  493,  n. ' 


*  See  Marlborough  v.  St.  John,  5' 
De  G.  &  Sm.  179,  180. 

«  13  Eliz.  c.  10  ;  13  Eliz.  c.  20 ;  14 
Eliz.  c.  11  ;  14  Eliz.  c.  14. 

'  Ross  V.  Adcock,  L.  R.  3  C.  P.  664. 
See  the  timber  cases  of  Wither  v. 
Winchester,  3  Mer  421,  427  ;  Herring. 
V.  St.  Paul's,  3  Swanst.  492,  510,  515 ; 
Marlborough  v.  St.  John,  5  De  G.  &: 
Sm.  179,  180. 

**  Herring  t).  St.  Paul's,  s?(_p.  509, per- 
Sir  T.  Plumer. 

9  See  ss,  3,  6. 
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A  prebendary  is  punishal)le  for  waste.^     In  the  Act  31  &  32  Prebendary. 
Vict.  c.  114,  provisions,  similar  to  those  with  respect  to  the 
estates  of  Deans  and  Chapters,  are  contained  with  respect 
to    estates    of    deaneries,    canonries,    prebends,    and    arch- 
deaconries in  England.- 

If  a  prebendary  improperly  works  mines  or  quarries,  a  Prohibition 
prohibition  or  inj  miction  may  be  obtained  against  him  by  °'^^^J^^  ^° 
the  patron. •' 

(/3)  Parson. 


A  parson^  may  work  open  mines  or  quarries,^  and  apply  Parson  may 

,       ,       r.   ,  «   work  open 

the  produce  to  his  own  use  ,    and  none  the  less'   because  oi  mines  or 

the  Act  5  &  6  Vict.  C.  108.«  quarries. 

A  parson  may  dig  stones  in  his  gle])e  lands  for  the  purpose  Limited 
of  repairs.'-'     Or  he  may  sell  the  stones  for  the  purpose  of  spectsnew 
applying   the    money  in  repairs   actually  about   to  be  done,  quarrie°s^ 
if  the  stones  themselves  cannot  be  conveniently  used  for  that 
purpose.^"     But  he  cannot  be  allowed  to  work  to  an  unlimited 
extent  to  provide  a  general  repairing  fund.'^ 

And  except  for  repairs,  a  parson  cannot  open  and  work  new  Disability 

•         •       1  e        1.  i.   £       ^•e      ^^  other  re- 

mmes  or  quarries/-     His  position  is  that  of  a  tenant  tor  hie  spects. 

'  See  the  timber  cases  of  Bradley  v.  ^Marlborough  v.  St.  John,  siip.;  Bart- 

Stratchy,  Barn.   309 ;  Acland  v.   At-  lett  r.  Phillips,  4  De  G.  &  J.  414  ; 

well,  2  Rolle's  Abr.   813  ;  3  Swanst.  Ross  v.  Adcock,  L.  R.  3  C.  P.  665. 

499  n.  '  See    Eccles.    Comms.   v.    Wode- 

-  See  s.  13.  house,  sup.  556. 

•■'  Bradley  v.  Stratchy,  sup.  ;  Acland  **  As  to  which  see  j^ost,  p.  190. 

V.  Atwell,  sup.  '^  Knight  v.  Mosely,  Amb.  176.   See 

*  Where  glebe  lands  are  vested  in  a  also  the  timber  cases  of  Strachy  i'. 
parson  or  vicar,  the  inheritance  is  in  Francis,  2  Atk.  217  ;  Marlborough 
abeyance.  It  is  not,  for  instance,  in  v.  St.  John,  5  De  G.  &  Sm.  178  ; 
the  patron,  or  in  the  patron  and  ordi-  Sowerby  v.  Fryer,  8  Eq.  417,  422. 
nar>-:  sec  Co.  Litt.  340  a;  Hoskins  '"  lb.  Sec  also  the  timber  case  of 
V.  Featherston,  2  B.  C.  C.  552  ;  Hunt-  Wither  r.  Winchester,  3  IMer.  427, 
ley  V.  Russell,  13  Q.  B.  588  ;  Eccles.  428. 

Comms.  v.  Wodebouse,   1895,   1   Ch.  "  Marlborough   v.    St.    John,    sup. 

564.    Nor  is  it  in  the  parson  or  vicar  :  178,  181  ;  Sowerby  v.  Fryer,  sup.  422. 

Marlborough  r.  St.  John,  5  De  G.  &  '-  Knight   v.    Mosely,    Amb.     176  ; 

S.  179.  Marlborough  v.   St,  Jolni,  5  I)c  G.  & 

*  As   to  open   and    now   mines   or  Sm.   179  ;  Bartlott  v.   Phillips,  4  Do 
quarries,  see  aiUc,  pp.  32  et  seq.  G.   &  J.   414  ;    Holden  v.  Weekes,   1 

•■■  Knight    V.    Mosely,   Amb.    176  ;      J.  k  H.  278  ;  Ross  v.  Adcock,  L.  R. 
Huntley  v.  Russell,  13  Q.  B.  572, 591  ;      3  C.  P.  664.    Sec  also  the  timber  cases 
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impeachable  of  waste. ^  And  the  consent  of  his  patron  or 
patrons  and  ordinary  will  not  enable  him  to  do  so.'~  He  had, 
it  is  true,  at  common  law,  with  the  consent  of  the  patron  and 
the  ordinary  ;  ^  or  (if  there  were  both  a  patron  paramount 
and  an  immediate  patron)  with  the  consent  of  the  patron 
paramount,  the  immediate  patron,  and  the  ordinary  ;^  an 
unlimited  power  of  alienating  the  glebe  lands,  and,  a  fortiori, 
an  unlimited  power  of  opening  new  mines  and  quarries.  But 
the  Eestraining  Acts^  deprived  him  of  these  powers.^  And 
the  difficulty  of  his  position  cannot,  it  is  submitted,  be  over- 
come by  obtaining  the  sanction  of  the  Court ;  the  Court  not 
having,  it  is  submitted,  any  authority  to  give  such  sanction.' 

The  patron  may  maintain  an  action  of  trover  for  minerals 
improperly  worked  by  a  parson  or  vicar.^  And  the  better 
opinion  seems  to  be,  that  he  may,  if  the  severed  chattels  have 
been  sold,  have  an  action  for  an  account.^     The  minerals,  if 


of  Liford's  Case,  11  Co.  49  a  ;  Saccar's 
Case,  Moore,917  ;  Bradley  v.  Stratchy, 
Barn.  399  ;  nom.  Strachy  v.  Francis, 
2  Atk.  217  ;  Acland  v.  At  well,  2 
RoUe's  Abr.  813  ;  3  Swanst.  499,  n.  ; 
Sowerby  v.  Fryer,  8  Eq.  417.  The 
dictum  to  the  contrary  in  Rutland's 
Case,  1  Lev.  107,  1  Sid.  152,  1  Keb. 
557 ;  proceeding  on  the  alleged  ground, 
that,  if  a  parson  were  restrained  from 
digging  new  mines  in  his  glebe,  no 
mines  in  any  glebe  could  be  opened ; 
is  unsustainable. 

1  See  Marlborough  v.  St.  John,  5 
De  G.  k  Sm.  178  ;  Eccles.  Comms.  v. 
Wodehouse,  1895,  1  Ch.  562.  See 
cmte,  pp.  63,  64. 

-  Eccles.  Comms.  v.  Wodehouse, 
1895,  1  Ch.  552,  562,  663.  The  head 
note  to  the  contrary  in  Marlborough 
V.  St.  John,  SU2).  174,  is  wrong. 

3  Holden  v.  Weekes,  1  J.  &  H.  284. 
See  also  the  timber  case  of  Marl- 
borough V.  St.  John,  snp.  179. 

-•  Doe  V.  Collinge,  7  C.  B.  939. 

^  Ante,  p.  90. 

"  Eccles.  Comms.  v.  Wodehouse, 
sup. :  see  also  IMulliner  v.  Mid.  R.  C, 
11  Ch.  D.  623.  Previously  to  the 
decision  in  Eccles.  Comms.  v.  Wode- 
house   the    law  on    this  point  was 


doubtful :    see  Bartlett  v.  Phillips,  4 
De   G.  &  J.  414  ;  Holden  v.  Weekes, 

'  The  power  to  sanction  the  cutting 
of  particular  clumps  of  timber  in  a 
due  course  of  management  (]\Iarl- 
borough  V.  St.  John,  stti).  179)  does 
not,  it  is  submitted,  furnish  any 
analogy  upon  this  point.  No  doubt, 
in  Holden  v.  Weekes  (siq).  284),  V.-C. 
Wood  seems  to  have  thought,  that 
the  principle  applicable  to  timber 
might  apply  to  mines ;  but  he  ab- 
stained from  applying  it,  and  directed 
an  inquiry  to  ascertain  what  steps 
were  necessary  to  obtain  the  proper 
sanction  :  see  the  decree,  287.  See 
and  consider  Re  Smith,  10  Ch.  85, 
ante,  pp.  55,  n.',  56.  Powers  to  sell 
and  lease  may  be  exercised  under 
various  statutory  provisions :  seejMst, 
pp.  159,  189—192. 

**  See  the  timber  case  of  Sowerby  v. 
Fryer,  8  Eq.  423. 

'■'  Sowerby  v.  Fryer,  8  Eq.  423,  ^jcr 
James,  V.-C.  See  also  Bartlett  v. 
Phillips,  4  De  G.  &  J.  414.  The  law 
was  laid  down  the  other  way  by  Lord 
Hardwicke  in  Knight  v.  Mosely,  Amb. 
176 ;  and  this  was  acquiesced  in  by 
Wood,  V.-C,  in   Holden  v.  Weekes, 
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unsold,  will  be  directed  to  be  sold,  and  the  i^roceeds  invested 
for  the  benefit  of  the  advowson.^  And,  assuming  the  correct- 
ness of  the  above  opinion,  if  the  minerals  have  been  already 
sold,  the  amount,  for  which  the  wrongdoer  is  bound  in  respect 
of  them  to  account,-  will  be  similarh-  invested.-'  It  is  pre- 
sumed, however,  that  the  wrongdoer  would  not  be  allowed  to 
receive  the  income.* 

An  action  for  dilapidations  will  not  lie  against  the  estate  of  Diiapida- 

,    ,1  -J       p  1  •  .  .   tions. 

a  parson  or  vicar  at  the  suit  of  his  successor  m  respect  of 
gravel  dug  or  minerals  worked  in  the  glebe.^  For  (1)  the 
successor  is  not  injured,  as  he  could  not  have  worked,  even 
if  the  previous  working  had  not  taken  place.  And  (2)  an 
action  for  dilapidations  lies  not  merely  for  voluntary,  but  for 
permissive,  waste ;  and  each  incumbent  is  liable  for  the  waste 
of  his  predecessor.  If,  therefore,  such  an  action  lay  in 
respect  of  minerals,  the  estate  of  an  incuml^ent  would  be 
liable,  not  merelj'  in  respect  of  minerals  raised  in  his  time, 
without  his  permission  or  knowledge,  from  mines  extending, 
without  his  knowledge,  under  the  glebe  ;  l)ut  it  would  also 
be  liable  in  respect  of  minerals  so  raised  by  any  numljer  of 
his  predecessors.  And  in  such  an  action  the  Statute  of  Limi- 
tations would  afford  imperfect  protection ;  the  waste  being 
permissive  and  continuing.'' 

If  a  parson  or  vicar  improperly  works,  the  patron  may  have  iniunction  or 
an  injunction  or  a  prohibition  to  restrain  the  future  working."  '•' 
And  if  the  patron  colludes  with  the  parson  or  vicar  in  com- 


1  J.  &  H.  278,  28G:  but,  as  James,  *  Ross  v.  Adcock,  S7i}h  G55,  GG9,  ct 

V.-C,  observed  in  Sowerby  v.  Fryer,  scq. ;  overruling  the  law  supposed  to 

SJtp.,   it   is   not   easy   to    understand  have  been   laid  down  in   Huntley  v. 

upon   what   grounds.       Cf.    Ross    v.  Russell,  13  Q.  B.  572. 

Adcock,  L.  R.  3  C.  P.  CG5.     For  the  «  Ross  r.  Adcock,  .s»;).  GG4,  GG5,  G70. 

form  of   the  account  which    will    be  ^  Knight    v.    Mosely,    Amb.    17G ; 

directed,  see  Holden  v.  Weekes,  sup.  Bradley  r.  Stratchy,  Barn.  399  ;  nom. 

287.  Strachy  v.  Francis,  2  Atk.  217  ;  Hos- 

'  See  Sowerby  v.  Fryer,  sup.  kins  v.  Featherston,  2  B.  C.  C.  552; 

-  See  2>ost,  Chap.  XXII.  b.  {y).  Holden  v.  Weekes,  1  J.  k  H.  278,  285  ; 

•'See    Bartlett    v.    Phillips,  sup.;  Ross  r.  Adcock,  L.  R.  3  C.  P.  GG4  :  see 

Holden  v.  Weekes,  sup.  28G,  287.   Sec,  also    Salisbury's    Case,    Godb.    259  ; 

however,  Ross  v.  Adcock,  sup.  Marlborough  v.  St.  John,  5  Do  G.  & 

'  For  the  form  of   the  declaration  Sm.  174  ;  Sowerby  t\  Fryer,  8  Eq.  417, 

which    in   such  a  case  will  be  made,  423. 
see  Holden  r.  Weekes,  snj).  287. 
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eprivation. 


mitting  waste,  the  ordinary  may  have  an  injunction.^  The 
Ecclesiastical  Commissioners  may  also  have  an  injunction.^ 
Indeed,  it  has  been  said,  that  even  the  Metropolitan  or  the 
Crown  may,  in  case  of  need,  interfere  to  prevent  waste  by  a 
parson.^^  The  Courts  have  always  been  anxious  to  allow  any 
person  who  has  an  interest  (however  small)  to  come  forward 
in  such  cases.^  An  injunction  may  be  had  at  the  suit  of  the 
patron  ^against  the  widow  of  a  parson  during  a  vacancy.-^ 

A   parson   or  vicar   who   improperly   works  may   also   be 
punished  in  the  Ecclesiastical  Court  by  deprivation.^ 


Mortgagor 
may  work 
unless  se- 
curity pre- 
judiced. 

Beceiver  and 
manager. 


]\Iortgagee 
may  work 
open  mines  or 
quarries. 


^.—WORKINGS— LANDS  SUBJECT  TO  MORTGAGE. 

(a)  Mortgagor. 

Where  mines  or  quarries  are  the  subject  of  a  mortgage,  the 

mortgagor,    if   in   possession,    may    work   them,    unless    the 

security  would  be  thereby  made   insufficient  or  scanty ; ''   in 

which  event  the  mortgagee  may  have  an  injunction.^ 

A  mortgagee  of  a  leasehold  colliery  may  usually,  in  fore- 
closure proceedings,  obtain  an  order  for  a  receiver  and 
manager.*^ 

{^)  Mortgagee. 
The  mortgagee  in  possession  of  mines  or  quarries  open^''  at 
the  time  he  entered  may,  if  he  pleases,  continue  the  working 
of  them.^^     And,  if  they  are  open  when  he  entered,  it  is  im- 
material whether  the  opening  took  place  before  or  after  the 

1  Holden  v.  Weekes,  1  J.  &  H.  278,       552. 


285. 

'  Eccles.  Comms.  v.  Wodehouse, 
1895,  1  Ch.  552,  564,  565. 

3  Ross  V.  Adcock,  L.  R.  3  C.  P.  669 ; 
Eccles.  Comms.  v.  Wodehouse,  sup. 
564,  565. 

■•  Eccles.  Comms.  v.  Wodehouse, 
sup.  565.  In  Holden  v.  Weekes,  1  J. 
&  H.  285,  Wood,  V.-C,  stated,  that 
the  patron  was  in  general  the  only 
person  who  could  properly  interfere. 
But  this  was  probably  not  meant 
literally  (see  Eccles.  Comms.  v.  Wode- 
house, sup.  565,  per  Romer,  J.)  ;  and, 
if  it  was,  is  inconsistent  with  the 
other  cases  already  cited. 

'"  Hoskins  v.  Peatherston,  2  B.  C.  C. 


6  Ross  V.  Adcock,  siip.  664 :  see  also 
Salisbury's  Case,  Godb.  259. 

'  See  the  timber  cases  of  Usborne  v. 
Usborne,  1  Dick.  75  ;  Farrant  v.  Lovel, 
3  Atk.  723  ;  Humphreys  v.  Harrison,  1 
J.  &  W.  581  ;  Hippesley  v.  Spencer,  5 
Madd.  422  ;  King  v.  Smith,  2  Ha.  239 ; 
Simmins  v.  Shirley,  6  Ch.  D.  175. 

^  lb.  For  the  form  of  an  interim 
order,  which  in  such  case  will  be  made, 
see  Lloyd  v.  Lloyd  Co.,  Set.  476. 

^  County  of  Gloucester  Bank  v. 
Rudry,  &c.  Co.,  1895,  1  Ch.  629. 

1"  As  to  open  mines  or  quarries,  see 
ante,  pp.  32  et  seq. 

"  See  Elias  v.  Snowdon,  &c.,  Co.,  4 
A.  C.  454,  460. 
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date  of  his  mortgage.  An  opening  of  a  mine  or  quarry  by  a 
person  who  is  still  in  actual  possession,  although  after  he  has 
executed  a  mortgage,  will  enure  for  the  benefit  of  the  mort- 
gagee.^ And,  of  course,  a  working  under  a  lease  granted  by 
the  mortgagor  will,  for  this  purpose,  be  the  same  as  a  working 
by  the  mortgagor  himself.-  Indeed,  a  mortgagee  in  possession 
of  mines  or  quarries  open  at  the  time  he  entered  must  in 
ordinary  cases,  in  order  to  prevent  loss  to  the  property,  con- 
tinue the  working  of  them.-' 

A  mortgagee  in  possession  of  open  mines  or  quarries  cannot.  But  he  may 

1  not,  prima 

however,  be  compelled  by  his  mortgagor  to  advance  more  fade,  specu- 
money  in  working  them  than  a  prudent  owner  would  do ;  no  '^*®' 
matter  how  probalile  it  may  be  that  they  would  be  improved 
by  a  large  expenditure.^  For  he  is  not,  j>rimd  facie,  in  the 
same  position  as  an  absolute  owner.  If  he  were  an  absolute 
owner,  he  might  speculate  as  much  as  he  pleased.  He  would, 
no  doubt,  have  to  bear  the  loss,  if  he  were  unfortunate ;  but 
he  would,  on  the  other  hand,  reap  all  the  advantages,  if  he  were 
successful.  But  if  a  mortgagee  of  a  mine  or  quarry  makes  a 
profit  by  working  it,  that  profit  must,  jirimd  fach',  go  towards 
discharging  his  mortgage  debt ;  whereas,  if  he  incurs  a  loss, 
he  must,  prima  fdcie,  bear  that  loss  himself.'  Of  course,  how- 
ever, the  prima  facie  position  of  a  mortgagee  may  be  controlled 
by  express  agreement.  Thus,  where  a  mortgage  deed  gave  the 
mortgagees  i^ower,  in  case  of  default  in  payment,  to  enter  into 
possession  and  work,  and  provided,  that  the  mortgagors  should 
repay  to  them  all  costs  and  expenses,  and  all  further  advances, 
and  interest  at  £5  per  cent. ;  and  the  mortgagees  entered  into 
possession,  worked  the  mines,  and  expended  i'()0,000  on  the 
works ;  it  was,  on  a  bill  for  redemption  by  the  mortgagors, 
held  that  the  mortgagees  were  entitled  to  be  allowed  the 
£00,000,  and  also  interest  thereon  at  £5  per  cent." 

A  mortgagor  of  mines  or  quarries  may  sometimes,  having  Receiver  and 

,  ,        ,  ,  ,  .  •  •      i.1     •      manager. 

regard  to  the  fact  that  the  mortgagee  m  possession  is  their 
legal   owner,    obtain    an    order  for  a  receiver   and    manager 

Ih.  '  Rowe  V,  Wood,  stip. 

II).  '"  Sec  ib. 

'  See  Rowe  r.  Wood,  2  J.  &  W.  555,  ''  Norton  v.  Cooper.  25  L.  J.  Ch.  121 : 

656;   County  of  Gloucester  Bank  v.  h.  c.  5  De  G.  M.  k  (\.  IW. 
Rudry,  &c.,  Co.,  1895,  1  Ch.  0-38. 
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Just  allow- 
ances. 


Mortgagee 
not  bound  to 
work  new 
mines  or 
quarries. 

Nor  entitled 
to  do  so  un- 
less security 
insufficient. 


Eemedies  for 

wrongful 

workings. 


against  him.  The  Court  will  not,  however,  appoint  a  receiver 
against  a  mortgagee  in  possession,  who  alleges  that  he  is  still 
mipaid,  unless  some  particular  and  specified  kind  of  mis- 
management is  proved  against  him,^  And  the  mere  fact  of  a 
mortgagee  in  possession  not  making  a  large  expenditure  upon 
the  works  will  not  be  considered  an  act  of  mismanagement  on  his. 
part ;  no  matter  how  probable  it  may  be  that  the  works  may- 
be benefited  by  a  large  expenditure.- 

In  taking  the  accounts  under  a  decree  in  a  redemption  action 
against  a  mortgagee  in  possession  of  mines  or  quarries,  the 
mortgagee  is,  under  the  head  of  "just  allowances,"  entitled  to 
be  recouped  all  moneys  which  he  has  expended  upon  necessary 
repairs.  But  to  entitle  him  in  respect  of  permanent  improve- 
ments, or  substantial  repairs,  he  must  make  out  a  case  for 
them  at  the  trial.-^ 

A  mortgagee,  who  is  in  possession  of  land  containing  un- 
opened^ mines  or  quarries,  is  not  bound  to  open  and  work  them. 
He  is  not  bound  to  engage  in  speculations  for  the  benefit  of 
the  mortgagor.^' 

On  the  other  hand,  a  mortgagee,  who  is  in  possession  of 
land  containing  unopened  mines  or  quarries,  and  whose 
security  is  not  insufficient,  is  not  entitled,  immd  facie,  to  open 
and  work  them.*'  The  reason  is  that  a  mortgagee,  who  opens 
and  works  new  mines  or  quarries,  destroys  a  part  of  the 
inheritance,  which  the  mortgagor,  when  he  comes  to  redeem, 
should  be  entitled  to  get  back."  And  a  mortgagee  whose 
security  is  not  insufficient,  and  who  authorizes  strangers  to 
work,  is,  although  not  in  possession  himself,  responsible  for 
their  acts.^ 

If  such  a  mortgagee  opens  and  works  new  mines  or  quarries, 
the  mortgagor  may,  of  course,  charge  him  with  his  receipts.* 


1  Eowe  V.  Wood,  2  J.  &  W.  555— 
558. 

-  lb.  555,  556 :  see  ante,  j).  95. 

^  Tipton  Green  Colliery  Co.  v.  Tip- 
ton Moat  Colliery  Co.,  7  Ch.  D.  192. 

*  As  to  new  mines  or  quarries,  see 
ante,  pp.  32  et  seq. 

'"  See  Hughes  v.  Williams,  12  Ves. 
49.3,  49G,  per  Lord  Erskine. 

t*  Thorneycroft  v.  Crockett,  16  Sim. 


445;  Hood  v.  Easton,  2  Giff.  692; 
2  Jur.  N.  S.  917  ;  Millett  v.  Davey, 
31  Beav.  470, 475. 

^  See  Thorneycroft  V.  Crockett,  s?tp.; 
Hood  V.  Easton,  2  GifE.  697 ;  Millett 
V.  Davey,  sup.  475,  476. 

s  Hood  V.  Easton,  2  GifE.  692. 

9  Hughes  V.  Williams,  siip. ;  Thor- 
neycroft V.  Crockett,  sup. ;  Hood  u. 
Easton,  SKiy.  ;  Millett  v.  Davey,  sup.  ; 
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And  he  will  be  disallowed  the  costs  both  of  working  and 
winning,  and  of  bringing  to  bank ;  ^  his  speculations  being  at 
his  own  hazard.-  And  the  Statute  of  Limitations  will  not 
avail  him  as  a  defence  ;  the  workings  being  in  the  nature  of  a 
breach  of  trust.^  The  mortgagor  may  sometimes  also  charge 
him  with  an  occupation  rent.^  And  he  may  also  in  general 
have  an  injunction.^ 

If,  however,  a  mortgagee  in  possession  can  show  that  his  Entitled  to  do 
security  is  insufhcient,  he  will,  actmg  bond  fide,  be  allowed  to  insuffidJnt.  ^ 
open  and  work  new  mines  or  quarries  ;  accounting,  of  course, 
to  the  mortgagor  for  the  profits  which  he  receives.'^  And  his 
liability  to  account  will  usually  be  confined  to  such  profits. 
He  will  not  be  liable  to  account  either  for  the  value  of  the  ore 
raised,  or  for  the  damage  to  the  soil ;  at  all  events  where  the 
mortgagor  has  known  of  the  working,  and,  without  remon- 
strance or  complaint,  has  allowed  it  to  proceed  for  several 
years."  The  onus,  however,  lies  on  the  mortgagee  to  show, 
that  the  security  is  insufficient.^  But  the  fact,  that  his  interest 
was  in  arrear  when  he  commenced  to  work,  will  usually  go 
far  to  discharge  that  onus.^  And  in  such  a  case  it  will  usually 
be  vain  for  the  mortgagor  to  say,  that  the  property,  including 
the  mines  or  quarries,  might  have  been  sold,  and  a  surplus 
obtained  ;  especially  if  the  workings  have  not  in  fact  been 
profitable.'" 

As  in  the  case  of  a  mortgagee  who  continues  the  working  of  But  may  not 
open  mines  or  quarries,^^  a  mortgagee,  who  opens  and  works  ^^'^^^  '^^^' 
new  mines  or  quarries  cannot,  even  if  his  security  be  insuffi- 
cient, charge  his  mortgagor  with  any  losses  incurred  in  the 

470,  475  :  hoc  also  Farrant  r.  Lovel,  be  made,  see  Jeanes  v.  Hutchins,  Set. 

;5  Atk.  723.  1G24  ;    Thorneycroft  v.   Crockett,    IG 

'  Hughes  V.  Williams,  sup.;  Thor-  Sim.  445. 

neycroft  v.   Crockett,   sup.  ;  Hood  r.  ■'  See  the  timber  case  of  Farrant  v. 

Easton,  sup.  ;  Millett  v.  Davey,  sup.  Lovel,  3  Atk.  723. 

470.     For  the  form  of   the   account,  ''  Millett  v.  Davey,  31  Bcav.   470, 

Bee  Hood  v.  Easton,  2  rWff.  701.     Cf.  470,  477. 

post,  Chap.  XXII.  b.  {y).  '•   lb.  477.     In  that  case  the  mort- 

-  Hughes  V.  Williams,  12  Ves.  493,  gagor  had  stood  by  for  four  years. 

490.  -*  Millett  v.  Davey,   sxtp.    473-475. 

=*  Sec  Hood  r.  Easton,  2  Giff.  G92  ;  »  lb. 

2  ,Iur.  Nv  S.  917.  "'  lb.  474, 

^  For  the  form  of  an  inquiry  and  "  Sec  ante,  p.  95. 
direction   which  will  in  such  a  case 

M.M.  H 
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Wanton  or 
destructive 
waste. 


workings.  "  He  does  it  at  his  own  risk  and  peril ;  so  that,  if 
he  incurs  a  great  loss  in  working  the  mine,  he  cannot  charge 
a  penny  of  that  loss  against  the  mortgagor,  and  if  he  obtains  a 
great  profit,  the  whole  of  that  profit  must  go  in  discharge  of 
his  mortgage  debt.  That  is  the  condition  on  which  he  specu- 
lates ;  but,  subject  to  that  condition  and  speculation,  he  is 
entitled  to  make  the  most  of  the  property  for  the  purpose  of 
discharging  what  is  due  to  him."^ 

Whether  the  security  of  a  mortgagee  in  possession  is,  or  is 
not,  insufficient,  he  will  be  restrained  from  working  mines  or 
ouarries  so  as  to  commit  wanton  or  destructive  waste.- 


Workings  by 
vendor. 


Workings  by 
purchaser  or 
lessee. 


c— WORKINGS— LANDS  SUBJECT  TO  CONTRACT. 

A  purchaser  is  entitled,  i)vimd  facie,  to  the  subject  matter 
of  the  contract  as  from  the  date  of  the  contract.  If,  therefore, 
subsequently  to  the  contract,  the  vendor  works  and  removes 
minerals  out  of  the  land  in  question,  he  will  be  liable  in 
respect  of  the  proceeds.'^ 

On  the  other  hand,  where  the  purchaser  of  a  mine  or  quarry 
is,  before  conveyance,  allowed  into  possession,  and  commences 
to  work,  he  will  be  ordered,  on  motion,  to  pay  his  purchase 
money  into  Court,^  In  the  same  way,  a  person,  wlio  has 
entered  into  possession  under  a  contract  for  a  lease,  and 
worked,  will  be  ordered  to  pay  into  Court  the  rents  due  under 
the  contract,  if  there  is  no  question  as  to  his  ultimate 
liability  in  respect  of  them.^  But,  if  there  is  a  question  as 
to  his  ultimate  liability,  such  an  order  will  not  be  made.^ 
Where  the  vendor  or  lessor  is  entitled  to  the  order,  it  will  be 
made  without  giving  the  other  party  an  option  to  go  out  of 
possession,''^  A  purchaser  may  also  be  restrained  if  his 
working  is  shown  to  be  lessening  the  security.     The  vendor 


*  Millett  V.  Davey,  31  Beav.  ¥10),  per 
Lord  Romilly. 

2  MiUett  V.  Davey,  siip.  As  to  rent 
charges,  see  44  &  45  Vict.  c.  41,  s.  44. 
For  the  position  of  the  mortgagee  of 
a  partner,  see  iwst,  pp.  129,  130. 

3  Nelson  v.  Bridges,  2  Beav.  243 ; 
Brown  v.  Dibbs,  25  W.  R.  776  ;  Lep- 
pington  V.  Freeman,  40  W.  R.  348; 


affirmed  66  L.  T.,  N.  S.  357. 

■*  Buck  V.  Lodge,  18-  Ves.  450 :  see 
also  the  timber  cases  of  Dixon  v. 
Astley,  1  Mer.  133  ;  Cutler  v.  Simons, 
2i6.106. 

^  Lewis  V.  James,  32  Ch.  D.  326, 

«  lb. 

-'  lb. 
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being   entitled   to   the   usual    Yendor's    lien,    the    purchaser 
occupies  the  same  position  as  a  mortgagor  in  possession.^ 


y._^YORKIXGS— LANDS  OF  EAILWAY,  WATERWORKS,  OR 
HARBOUR  COMPANIES. 

Although  it  is  lawful  for  a  railway  or  waterworks  or  harbour  General  dis- 

.  .  ,.,...    ^.     .         ,,  .  c   ability  to 

•company  to  acqmre  mines,-  it  is,  iwima  jacic,  uitm  vires  oi  ^oik. 

such   a   company   to  work  them  as  a  part  of   their  regular 

operations.^     But  where  a  railway  company  keep  lands  under 

the  belief,  whether  rightly  or  wrongly,  that  they  will  use  them 

at  a  future  time,  they  may  in  the  meantime  utilise  them  by 

working  the  minerals  thereunder.^ 


<7.— USER— COPYHOLDS. 

It  has  been  already  seen,  that  upon  a  grant  of  copyholds  ^°^'*^"]55f^ 
the  right  of  possession  both  of  the  surface  and  of  the  subsoil  fade,  use 

.  •        ji         •  i    •      J     surface  or 

i,'enerally,  with  all  the  mines  or  quarries  therein  contained,  subsoil. 
Ijecomes  vested  in  the  copyholder ;  and  that  the  same 
principle  applies  to  the  chamber  which  contains  those  mines 
or  quarries,  and  to  the  space  or  vacuum  created  by  their 
partial  or  total  working."  It  follows,  that  the  lord  of  a  manor 
is  not  entitled,  priina  facie,  to  dig  pits  upon  the  surface  of  the 
copyholds  for  the  purpose  of  working  the  mines  ;  ^'  or  to  deposit 
earth  or  rubbish  upon  such  surface;'  or  to  use  any  part  of 
fiuch  surface  or  of  the  subsoil  as  a  tramway  or  railway  for  the 
carriage  of  minerals.^ 

•  Sec   Crockford    v.   Alexander,   15       Bourne,5A.C.  22,2'crLordBlacklnirn. 
Ves.  138.     See,  as  to  a  mortgagor  in  ''  Ante,  p.  45. 

possession,  ante,  p.  94.  "  See   Player   v.   Roberts,   Sir    W. 

-  See  Tws/,  pp.  153,  154.  Jones,    243;   Townlcy  r.    Gibson,    2 

=>  Eccl.   Comms.  v.  N.  E.   R.  Co.,  T.  R.  707  ;  Grey  f.  Northumberland, 

4    Ch.    D.   845,   855,   85G  ;  Dixon   v.  13  Ves.  230  ;   17   ib.  282 ;  Bourne  v. 

Caledonian,   &C.,  Co.,   5   A.   C.   833  ;  Taylor,   10  East,    189  ;  Ballacorkish, 

Glasgow  V.  Faric,  13  A.  C.  097.     Cf.  kc,  Co.  v.  Harrison,  L.  R.  5  P.  C.  59. 

Mulliner  r.  Mid.  R.  Co.,  11  Ch.  D.  C22,  '•  See  Ballacorkish,  Ac,  Co.  v.  Har- 

023.     As  to   interference  at   the   in-  rison,  sup.  59,  00. 

stance  of  the  Att-Gen.,  see  A.-G.  v.  •*  See  Holdcn  r.   Hargreaves,  Set. 

G.  E.  R.  Co.,  11  Cb.  I).  449;  5  A.  C.  498,  where  the  form  is  given  of   an 

473.  interlocutory   injunction    restraining 

*  See     and     consider    Hooper     v.  his  lebsees. 
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Carriage  of 

foreign 

minerals. 


Bowser  v. 
Maclean. 


Eardley  v, 
Granville. 


For  similar  reasons,  although  the  lord  of  a  manor  may 
have  a  right,  fomided  on  grant  or  custom,^  to  use  a  portion 
of  the  suhsoil  for  the  carriage  of  minerals  gotten  from  the 
manorial  mines,  he  has  not,  'prima  facie,  any  right  to  use  that 
portion  for  the  carriage  of  minerals  gotten  in  an  adjoining 
mine.  And  if  the  lord,  in  exercise  of  a  customary  right  to 
work  the  manorial  mines  and  carry  away  the  minerals,  creates 
a  space  by  his  workings,  he  is  not  entitled,  yrimd  facie,  to 
carry  along  such  space  minerals  gotten  in  an  adjoining  mine.- 
The  right  of  user  of  such  space  belongs  to  the  copyholder. 
"He  is  entitled  to  use  it  at  his  will  and  pleasure.  If  you 
have  a  shaft  made  for  working  the  mines,  the  copyholder  may 
descend  in  the  shaft,  and  either  walk  about  in  the  space 
below,  or  use  it  for  any  other  rationaii  purpose."'^ 

Bowser  v.  Maclean  '  was  decided  in  accordance  with  these 
principles.  There  the  lord  of  a  manor  was  entitled,  according 
to  the  custom  of  the  manor,  to  work  the  minerals  under  a 
copyhold  tenement  belonging  to  the  plaintiffs,  and  to  carry 
them  away,  and  for  these  purposes  to  make  a  tramway 
through  the  subsoil  of  the  copyhold.  The  defendant  was  the 
lessee  under  the  lord  of  the  manorial  mines.  The  defendant 
carried  along  the  tramway  coals  dug  beyond  the  limits  of  the 
manor,  in  order  to  bring  them  to  the  surface  by  a  i^it  within 
the  manor.  It  was  held  that  this  was  an  unlawful  user  of 
the  tramway. 

So  in  Eardley  v.  Granville}  There  Earl  Granville  was  the 
lessee  of  certain  manorial  mines,  with  a  right  to  work  them, 
and,  for  that  purpose,  to  enter  on  the  surface  of  the  copyholds ;. 
and  he  worked  these  mines  by  means  of  a  pit  sunk  beneath 
a  copyhold  tenement  of  the  manor.  Between  such  pit  and 
a  station  of  the  North  Staffordshire  Railway  Co.  lay,  in 
consecutive  order:  (1)  another  copyhold  tenement  of  the 
manor,  in  the  possession  of  the  plaintiff's  ;  (2)  a  freehold  of 
Ralph  Sneyd  ;  and  (3)  a  freehold  of  the  plaintiffs.     The  Earl 


1  See  post,  p.  120. 

-  See  Bowser  v.  Maclean,  2  De  G. 
F.  &  J.  415  ;  Proud  v.  Bates,  34  L.  J. 
Ch.  411 ;  Eardley  1'.  Granville,3  Ch.  D. 
826,  833. 


•■•  Eardley  v.    Granville,  3   Ch.  D, 
833,  per  Jessel,  M.  R. 
■*  2  De  G.  F.  &  J.  415. 
'■'  3  Ch.  D.  826. 
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subsequently  became  the  lessee  of  the  mines  under  the  Snej'd 
freehold.  He  finally  took  a  lease  of  part  of  the  plaintiffs' 
freehold,  for  the  purpose  of  completing  a  railway,  then  in 
course  of  construction  over  the  plaintiffs'  copyhold  and  the 
Sneyd  freehold,  from  the  mouth  of  the  pit  to  the  North 
Staffordshire  Paiihvay  Station.  The  last-mentioned  lease 
provided  for  the  carriage  over  the  plaintiffs'  freehold  by  the 
Earl  of  the  produce  of  the  mines  belonging  to  or  occupied  by 
the  Earl  or  belonging  to  Sneyd ;  but  it  did  not  provide  for 
such  carriage  over  the  plaintiffs'  copyhold.  Shortly  after- 
wards the  Earl  drove  a  crut  from  the  Sneyd  mines  under  the 
plaintiffs'  copyhold  to  the  pit,  and  proceeded  to  carry  the 
minerals  from  the  Sneyd  mines  along  such  crut  through  the 
pit  to  the  surface,  and  thence,  by  the  railway,  over  the 
copyhold  of  the  plaintiffs,  the  freehold  of  Sneyd,  and  the 
freehold  of  the  plaintiffs,  to  the  railway  station.  He  was  held 
not  entitled  to  carry  the  Sneyd  minerals  either  under  or  over 
the  plaintiffs'  copyhold.^ 

'  An   injunction   to   restrain  him,       ingly   granted.      For  the   form,   see 
and  to  compel  the  restoration  of  the       Set.  498. 
condition  of  the  subsoil,  was  accord- 


CHAPTEE  V. 

WOEKINGS  AND  USER,  FOUNDED  ON  CUSTOM, 
PRESCRIPTION,  AND    STATUTE. ^ 

„._\VORKINGS— PROFITS  A  PRENDRE. 
(a)    Custom." 
Eight  of  No  right  of  profit  a  iwendrc  in  alicno  solo  can  (except  in  the 

profit  d  •    1     -  1  •   1  -11    1  IT  1  -1      1 

pre7icireiiotm  special   mstances   which  will  be  presently  adverted  to')   be 

claimable  by    claimed  by  custom.^     Accordingly,  an  alleged  right  in  all  the 

custom.  inhabitants  for  the  time  being  of  a  particular  parish  occupying 

messuages  and  lands  within  the  parish  to  take  sand  which 

had  been  drifted  upon  a  particular  close  from  the  sea-shore ; ' 


1  The  general  law  only  is  here 
stated.  With  respect  to  workings 
and  user  under  local  customs  and 
statutes,  see  2^081,  Chaps.  XIX.,  XX., 
and  XXI. 

-  The  difference  between  custom 
and  prescription  is  this :  Custom  is 
a  local  usage,  annexed  to  a  particular 
place :  prescription  is  a  personal  privi- 
lege, annexed  to  a  particular  person 
(Shelf.  Real  Prop.  Stat.  23).  Pre- 
scription is  of  two  kinds  : — either 
a  right  which  has  been  exercised 
by  a  particular  man  and  his  ancestors ; 
or  a  right  annexed  to  the  ownership 
of  a  particular  estate,  and  only  exer- 
cisable by  those  who  are  seised  of 
that  estate  {ib.  30  ;  Austin  v.  Amhurst, 
7  Ch.  D.  G92) :  the  latter  kind  of  pre- 
scription is  called  a  prescription  in 
a  que  estate  {lb.  ;  Constable  v.  Nichol- 
son, 14  C.  B.  N.  S.  230,  240,  241). 
See  Hanmer  r.  Chance,  4  De  G.  J.  &  S. 
62G,  G31.  It  is  not  every  kind  of 
custom  which  is  valid.  In  order  to 
give  validity  to  a  custom,  it  must 
be  certain,  or  capable  of  being  reduced 


to  a  certainty  :  it  must  be  reasonable ; 
it  must  commence  from  time  im- 
memorial ;  and  it  must  be  continued 
without  interruption  (Tanistry  Case, 
Dav>'s'  Rep.  28;  Tyson  v.  Smith,  9 
A.  &  E.  42] .  Cf.  Dashwood  v.  Mag- 
niac,  1891,  3  Ch.  370,  371).  However, 
when  it  is  said  that  a  custom  is  void 
because  it  is  unreasonable,  nothing 
more  is  meant  than  that  the  un- 
reasonable character  of  the  alleged 
custom  proves  that  the  usage,  even 
though  it  may  have  existed  imme- 
morially,  must  have  resulted  from 
accident  or  indulgence,  and  not  from 
any  right  conferred  in  ancient  times 
on  the  party  setting  up  the  custom 
(Salisbury  v.  Gladstone,  9  H.  L.  C. 
701,  702,  2>cr  Lord  Cranworth  ;  War- 
rick V.  Queen's  Coll.,  Oxford,  G  Ch. 
722). 

■^  Post,  pp.  103,  105. 

•*  Gateward's  Case,  G  Rep.  59  b  ; 
nom.  Smith  v.  Gatewood,  Cro.  Jac. 
152. 

'"  Blewett  V.  Tregonning,  3  A.  &  E. 
554  ;  A.-G.  v.  Mathias,  4  K.  &  J.  591. 
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or  in  the  inhabitants  of  a  township  to  take  stones  from  the 
land  of  another  person  for  the  purpose  of  cultivating  and  im- 
proving their  land,  or  for  the  purpose  of  repairing  highways  ;  ^ 
or  in  a  surveyor-  or  overseer^  of  highways  to  take  stones  from 
the  land  of  another  for  the  purpose  of  repairing  highways  ;  ^  or 
in  the  Forester  of  the  Crown  in  a  particular  place  within  the 
Forest  of  Dean  to  grant  gales  of  the  Crown  quarries  therein 
"without  accounting  to  the  Crown  for  the  proceeds ; '  cannot 
have  any  legal  foundation  in  custom.*'  And  it  is  immaterial, 
however  ancient,  uniform,  and  clear  the  exercise  of  the  custom 
may  be.' 

An  exception  to  the  rule  has,  however,  been  admitted  in  the  Exception  in 

-111  »  111        p       TP  •    1       -i  case  of  copy- 

case  of  copyholds.      A  copyholder  tor  lite  or  inheritance  may  holder  and 

claim  by  custom  a  right  of  profit  a  iM-cndre  in  the  demesne  or  ^"•'^^'^^^^ 

waste  lands  of  the  manor. "^     A  "  flux  body,"  such  as  cop}'- 

holders,    "  which   has   no   entirety  or  permanence,"   cannot 

prescribe  in  its  own  name  and  right  for  a  right  of   profit 

a  prendre  in  alieno  solo :  nor  can  it  in  the  lord's  name ;  for  he 


•  Constable  v.  Nicholson,  14  C.  B., 
N.  S.  230. 

-  Padwick  v.  Knight,  7  Exch.  854. 

'  Constable  v.  Nicholson,  suj). 

■•This  may  u.sually  be  done  under 
statutory  powers :  see  post,  pp.  116- 
118. 

*  A.-G.  V.  Mathias,  4  K.  &  J.  579. 
See,  as  to  the  Forest  of  Dean,  ^'os', 
Chap.  XX.  The  claim  in  question 
in  A.-G.  V.  ^Mathias  was  saved  by  the 
Act  1  &  2  Vict.  c.  43  :  see  s.  85.  See 
2)08t,  Chap.  XX.  a.  (n.). 

•"•  Sec  also  Grimstead  v.  ilarlow,  4 
T.  R.  717;  ^lellor  v.  Spatcman, 
1  Wm.  Saund.  020;  Austin  v.  Ani- 
hurst,  7  Ch.  D.  091,  092;  Chilton 
V.  London,  ib.  740 ;  Rivers  v. 
Adams,  3  Exch.  D.  .304  ;  Saltash 
V.  Goodman,  5  C.  P.  D.  431,  440, 
454  ;  Cioodman  v.  Saltash,  7  A.  C. 
641,  048,  654—002,  009.  These  cases, 
and  the  cases  referred  to  in  the  pre- 
ceding notes,  decide  what  was  left 
undecided  in  Johnson  v.  Wyard,  2 
Lutw.  1344  ;  Clowes  v.  Beck,  13  Beav. 
347  ;  Padwick  v.  Knight,  7  Exch.  801. 
The  dictum  to  the  opposite  effect  in 


Bond's  Case,  ^larch  10,  is  not  law  ; 
and,  in  so  far  as  Stile  v.  Butts,  Cro. 
Eliz.  434,  and  Oxenden  v.  Palmer, 
2  B.  &  Ad.  230,  are  inconsistent  with 
the  propositions  in  the  text,  they 
cannot  be  supported :  see  Constable 
V.  Nicholson,  14  C.  B.,N.  S.  239-241. 
Cf.  Abbot  r.  Weekly,  1  Lev.  170 ; 
Fitch  V.  Itawling,  2  H.  Bl.  393; 
Tyson  v.  Smith,  0  A.  &  E.  745  ;  9  ib. 
400  ;  P:iwood  v.  Bullock,  G  Q.  B.  383. 
The  customs  there  held  valid  were 
not  rights  of  profit  a  prendre. 

''  See  A.-G.  r.  Mathias,  sup.  590  ; 
Saltash  v.  Goodman,  5  C.  P.  D.  150, 
451. 

*  See  Gateward's  Case,  0  Rep.  00  b ; 
nom.  Smith  v.  Gatewood,  Cro.  .Jac. 
152  ;  Dubcrley  v.  Page,  2  T.  R.  391  ; 
Shakespcar  v.  Peppin,  6  ib.  741  ; 
R.  V.  Churchill,  4  B.  &  C.  755  ;  Rogers 
V.  Brenton,  10  Q.  B.  60 ;  A.-G.  v. 
Hanmer,  27  L.  J.  Ch.  841  ;  Portland 
V.  Hill,  2  Eq.  765,  780  ;  Warrick  v. 
Queen's  Coll.,  Oxford,  6  Ch.  724:  see 
also  Mellor  v.  Spatemaii,  1  Wm. 
Saund.  620. 
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subject  to 
restriction. 


Occupant. 


Irish  tenant. 


cannot  claim  common  in  his  own  land.  As,  therefore,  it  is 
impossible  that  it  can  claim  by  prescription,  it  is  allowed 
to  do  so  by  custom.^ 

However,  an  ancient  common  of  turbary,  or  the  right  of 
taking  peat  or  turf  from  the  waste  land  of  another  for  fuel  in 
the  commoner's  house,-  can  only,  where  claimed  by  custom, 
be  claimed  in  respect  of  an  ancient  house  or  building  or  a 
house  standing  in  place  of  it,-^  and  for  the  purpose  of  being 
spent  or  consumed  thereon.*^  And  so,  in  other  cases  of  rights 
of  profit  a  prendre,  the  right  cannot  be  claimed  without 
restriction  or  limitation.  Thus  alleged  rights  by  custom  in 
the  copyholders  of  a  manor  having  gardens  parcels  of  their 
customary  tenements  to  take  turf  from  the  common  of  the 
manor  at  all  times  of  the  year,  as  often  and  in  such  quantity 
as  occasion  required,  for  the  purpose  of  making  and  repairing 
grass  plots  in  such  gardens  for  the  improvement  thereof,  and 
for  the  purpose  of  making  and  repairing  the  banks  and  mounds 
in,  of,  and  for  the  hedges  and  fences  of  such  customary  tene- 
ments, have  been  held  bad  ;  as  too  uncertain  and  indefinite.^ 
And,  independently  of  ancient  common  of  turbary,  an  alleged 
right  by  custom  in  the  copyholders  of  a  manor  must  apparently, 
■  to  be  valid,  be  confined  to  necessary  consumption  and  repairs 
upon  the  ancient  copyholds.*^  One,  who  improperly  exercises 
a  right  of  profit  a  prendre,  commits  waste,  and  may  be 
restrained  by  injunction." 

Whether  or  not  it  be  possible,  not  only  for  a  copyhold 
tenant,  but  for  the  mere  occupant  of  a  copyhold  tenement,  to 
claim  by  custom  a  right  of  profit  a  prendre  in  the  waste  of  the 
manor,^  it  is  at  all  events  certain  that  an  ancient  common  of 
turbary  cannot  be  claimed  by  a  mere  occupant.^ 

Where  the  tenant  of  an  Irish  holding  exercises  as  such  a 
right  of  cutting  and  taking  turf  over  uninclosed  land  in  common 


'  See  Rogers  v.  Brenton,  10  Q.  B. 
61,  62,  per  Lord  Denman. 

-  See  Elton  on  Commons,  95. 

■*  See  Clarkson  v.  Woodhouse,  5  T.  R. 
414,  n.,  415,  n.  ;  Warrick  v.  Queen's 
Coll.,  Oxford,  6Ch.  730. 

-<  Ely  V.  Warren,  2  Atk.  190. 

5  See  Wilson  v.  Willes,  7  East,  121 : 
see  also  Rogers  v.  Brenton,  10  Q.  B. 


26,  57,  60 ;  and  cf.  Clayton  v.  Corby, 
5  ih.  415. 

fi  See  Scriv.  on  Cop.  390 :  see  also 
Peppin  V.  Shakespear,  6  T.  R.  748; 
A.-G.  V.  Hanmer,  27  L.  J.  Ch.  841. 

'  See  Ely  v.  Warren,  sup. 

8  See  ib.  189,  190. 

«  Ib.  190. 
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with  other  commoners,  if  the  holding  becomes  subject  to  a 
statutory  term  under  the  Irish  Act  44  cS:  45  Vict.  c.  49,  the 
landlord  or  any  commoner  may  obtain  from  the  Civil  Bill 
Court  of  the  County  an  injunction  to  restrain  the  tenant  from 
exercising  his  right  otherwise  than  according  to  the  ordinary 
usage  which  has  prevailed  amongst  the  commoners.^ 

Evidence  as  to  neighbouring  manors  is  not  in  general  Copyholder 
admissible  to  show  the  custom  in  the  particular  manor  in  evidence  of 
question ;  every  manor  being  governed  by  its  own  customs.-  ^^"^  °^' 
But  in  the  case  of  manors  having  a  great  physical  similitude, 
such  as  those  in  the  fen  districts,  a  copyholder  of  the  manor 
in  question,  claiming  the  right  to  dig  the  soil  of  the  common 
for  turf,  may  adduce  evidence  as  to  the  existence  of  a  similar 
right  in  the  neighl)ouring  manors.'^  So  in  the  mining  districts 
of  Cornwall  and  Derbyshire,  where  the  local  customs  prevail, 
evidence  of  what  has  taken  place  in  one  manor  may,  it  seems, 
be  admitted  for  the  purpose  of  explaining  or  showing  the 
custom  in  another.^  General  evidence  of  reputation  is 
probably  admissible  in  support  of  a  customary  right  of  digging 
stones  on  the  lord's  waste/'  A  custom  pleaded  for  the  tenant 
of  a  particular  tenement  was  not  allowed  to  be  proved  l)y 
evidence  of  a  general  custom  for  all  the  copyholders  to  the 
same  efifect/' 

A  custom  for  freemen  and  proprietors  of  ships  within  a  Public  good, 
borough  to  dig  gravel  on  the  shore  for  ballast  has  also  been 
held  to  be  good  ;  as  being  for  the  maintenance  of  navigation.' 


(/3)  Prrscrijitioii. 
A  right  of  profit  ^(  jmiidrr  in  alienn  sojo  may  generally^  be  Rislit  of 

.  '  -11    profit  a 

claimed  by  prescription.''     It  has,  accordmgly,  l^een  considered  jtrcndrcin 

general 
claimable  by 
Ss.  17,  .37.  and    ConHtable    r.    Nicholson,   ante,    prescription, 

Ely  V.  Warren,  2  Atk.  189.  p.  103,  where  the  custom  setup  might 

Ih.  equally   well   have    been    considered 

'  lb.     As  to  tliese  local  customs,  sec       a  custom  jrro  bono  publico,  and  was 
pont.  Chaps.  XIX.,  XXI.  nevertheless  held  l)ad. 

*  See  Morewood  r.  Wood,  14  East,  •*  For  the  exception,  wcjmsl,  p.  108. 

326,  n.  "  Sec  Gateward's  Case,  G  Itep.  00  b  ; 

"  Wilson  v.  Page,  4  Esp.  71.  nom.    Smith  v.   fiatewood,  Cro.  Jac. 

'  See  Lynn  Regis  v.  Taylor,  3  Lev.       1.52  ;  Hayward  v.  Cunnington,  1  liCV. 

IGO.  Sec,  however,  Padwicku.  Knight,       231;    Mellor    r.    Spatomnn,    1    Wm. 
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that  a  right  to  take  turf  and  stones,^  or  coal,-  in  the  land  of 
another  may  be  properly  claimed  by  prescription.     And  the 
freeholders  of  a  manor  may  properly  claim  by  prescription  a 
right  to  cut  turf  or  dig  gravel  out  of  the  lord's  waste.'     And 
where  the  freeholders  have,  in  fact,  exercised  such  a  right  for 
many  years,  the  Court  will  try  to  find  a  legal  origin  therefor.^ 
And  where  such  a  right  has  for  many  years  been  exercised  by 
the  freeholders  and  also  by  the  inhabitants,  the  Court  will 
presume  that  the  inhabitants  claimed  through  the  freeholders.* 
It  is  said,  that  the  reason  why  the  right  in  question  may  in 
general  be  claimed  by  prescription,  but  not  by  custom,  is  that 
a  prescriptive  right,  which  is  personal,  may  be  released ;  but 
that  a  custom,  which  is  local,  cannot  be  released.*^   In  the  case 
of  the  freeholders  of  a  manor,  it  seems  that  building  on  the 
freehold  would  be  deemed  an  abandonment  of  the  right.^    The 
infringement  of  the  right  may  be  restrained  by  injunction.* 
And,  if  the  right  belongs  to  the  freeholders  of  a  manor,  one 
may  sue  on  behalf  of  himself  and  all  the  others.^    The  County 
Court  has  jurisdiction  to  grant  an  injunction,  subject  to  an 
appeal  by  any  person  aggrieved  to  the  High  Court.^^' 
But  right  However,  an  ancient  common  of  turbary  where  claimed  by 

reSilu.       prescription,  as  where  claimed  by  custom,"  must  be  claimed  in 

Saund.  620  ;   Grimstead  v.  Marlow,  4  ^  lb.     Cf.    Saltash  v.   Goodman,  5 

T.  R.   717  ;   Blewett  v.    Tregonning,  C.  P.  D.  431. 

3  A.  &  E.  554  ;  Clayton  v.  Corby,  5  "  See  Mellor  r.   Spateman,  1  \Vm. 

Q.  B.  415  ;  A.-G.  V.  Mathias,  4  K.  &  J.  Saund.  620  ;    Grimstead  r.  Marlow,  4 

579  ;  Constable  v.  Nicholson,  14  C.  B.  T.  R.  719  ;  A.-G.  r.  Mathias,  4  K.  &  J. 

N.  S.   230  ;  De  la  Warr  v.  Miles,  17  591 ;  Goodman  v.  Saltash,  7  A.  C.  658. 

Ch.  D.  535.  As  to  custom,  see  ante,  p.  102. 

1  See  Incledon  v.  Burges,  Carth.  '  Warrick  r.  Queen's  Coll.,  Oxford, 
65.  6  Ch.  730. 

2  See  Wilkinson  v.  Proud,  11  ]\I.  &  ^  For  the  form  of  the  injunction, 
W.  33.  See  also  A.-G.  v.  Hanmer,  see  Warrick  v.  Queen's  Coll.,  Oxford, 
27  L.  J.  Ch.  841,  where  it  was  said  Set.  516  ;  Betts  v.  Thompson,  Set. 
that   freeholders  might    acquire    by  515,  516. 

prescription  a  right  to  get  stones  and  ^  Warrick  v.  Queen's  Coll.,  Oxford, 

sand   from   the    foreshore    to   repair  10  Eq.    105  ;     6   Ch.   716 ;    Betts   v. 

their  buildings  and  walls.  Thompson,  6  Ch.  732. 

:'  See  Warrick  v.  Queen's  Coll.,  Ox-  i"  39   &   40  Vict.  c.   56,  s.  30.     A 

ford,  6  Ch.  734 ;  Betts  v.  Thompson,  claim  to  a  part  of  the  soil  of  another 

^•j,_  739.  cannot  be  sustained  by  prescription  : 

■♦  Warrick  v.  Queen's  Coll.,  Oxford,  see  Wilkinson  v.  Proud,  11  ]\I.  k  W.  33. 

10  Eq.  105  ;   6  Ch,  716,  722  ;   Betts  v. .  "  Aiitc,  p.  104. 
Thompson,  siq}.  736. 
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respect  of  an  ancient  dwelling-house  or  a  house  standing  in 
place  of  it,^  and  for  the  purpose  of  being  spent  or  consumed 
thereon.-  And  so  in  other  cases  of  rights  of  profits  a  lyrendre, 
where  claimed  by  prescription,  the  claim  must  not  be  ^Yithout 
limitation  or  restriction.  ^Yhere,  accordingly,  the  defendant, 
in  an  action  of  trespass,  pleaded  that  he  was  the  owner  of  a 
brick-kiln ;  and  that  he  and  all  the  occupiers  thereof  had  for 
thirty  years  enjoyed  as  of  right  and  without  interruption  a  right 
to  dig  and  take  away  from  the  plaintiff's  close  so  much  clay  as 
was  at  any  time  required  for  making  Ijricks  at  the  brick-kiln 
in  any  year  and  at  all  times  of  the  year ;  it  was  held,  that  the 
right  claimed  amounted  to  an  indefinite  claim  to  take  all  the 
clay  out  of  the  close,  and  was,  therefore,  bad.'^  And  where  the 
Forester  of  the  Crown  in  a  particular  place  in  the  Forest  of 
Dean  claimed  a  right  by  prescription  to  grant  gales  of  the 
Crown  quarries  therein  without  accounting  to  the  Crown  for 
the  proceeds,  it  was  held,  that  the  claim,  being  in  effect  a 
claim  to  carry  away  the  soil  of  another  without  stint  or  limit, 
could  not  be  sustained. "^  And  it  is  immaterial,  however  strong 
the  evidence  of  the  user  may  be.^  The  right  must  also  in 
every  case  be  claimed  either  as  being  annexed  to  land ;  or  as 
being  enjoyed  in  gross  by  a  body  capable  of  continuing,  such 
as  a  corporation  ;  or  as  being  so  enjoyed  by  a  person  claiming 
by  descent."  It  has,  for  instance,  been  held,  that  a  right  for 
the  inhal)itants  of  a  township  as  such  to  take  stones  from 
the  land  of  another  person  for  the  purpose  of  repairing  the 
highway  cannot  be  claimed  l)y  prescription;  inhabitants  as 
such  not  being  a  body  capal)le  of  taking  a  grunt."      And  a 

'  Warrick  v.  Queen's  Coll.,  Oxford,  v.  Barnes,  L,  R.  7  C.  P.  G04  ;  Saltasli 

6Ch.  730.  V.  Goodman,  sup.  451. 

-Valentine  v.   Penny,   Noy,   145;  «  See  A.-G.  r.  Gauntlctt,  3  Y.  &  J. 

Hayward   r.    Cunnington,    2    Kehle,  93  ;  Bailey  r.  Stevens,  12  C.  B.,  N.  S. 

290,311;  Williams  on  Commons,  192.  91;    Constable  v.   Nicholson,    14    ib. 

■'  Clayton  v.  Corby,   5  Q.   B.  415:  230,231;  Austin  r.  Amhur8t,7  Ch.  I), 

of.  fioodman  t".  Saltash,  7  A.  C.  G4G.  G92  ;  Goodman  v.   Saltash,  7   A.    C. 

••  A.-G.  I'.  Mftthias,  4  K.  &  J.  579.  041,  0(34. 
A  claim  by  custom  also  failed  :  sec  '  Constable  v.  Nicholson,  sup.  230, 
antr,  p.  103.  See  also  A.-G.  r.  Gaunt-  234,  overruling  the  suggestion  to  the 
lett,  3  Y.  &J.  93;  Bailey  r.  Stevens,  contrary  in  Padwick  r.  Knight,  7 
12  C.  B.,  N.  S.  91  ;  Saltash  r.  Good-  Exch.  801.  See  also  Smith  v.  Gate- 
man,  5  C.  P.  D.  431,  448,  449.  wood,    Cro.   Jac.    152  ;   Lockwood   v. 

'  A.-G.  r.  Mathias,  sup.  ;  Johnson  Wood,GQ.  B.  04  ;  Warrick  r.  Queen's 
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charter  from  the  Crown,^  or  an  Act  of  Parliament  ~  incorporating 
the  inhabitants,  will  not  easily  be  presumed.'"^  And  occupiers 
cannot  claim  in  respect  of  the  estate  of  another  against  that 
other.*'  It  is,  however,  possible  to  show  by  prescription  a  valid 
right  of  cutting  turf  more  extensive  than  common  of  turbary  ; 
as,  for  instance,  a  right  of  cutting  turf  in  respect  of  new  or 
additional  buildings.^ 

An  original  grant  of  the  right  to  dig  stones  out  of  a  common 
does  not  necessarily  extend  to  the  whole  of  the  common.  It 
may  have  been  either  a  general  grant  to  dig  out  of  the  whole 
of  the  common,  or  a  grant  to  dig  except  as  to  the  particular 
part  in  question.  An  assertion,  therefore,  of  a  prescriptive 
riglit  to  dig  stones  out  of  a  particular  part  of  a  common  must 
be  supported  by  evidence  as  to  user  in  respect  of  that  part.*' 
General  evidence  of  reputation  is  probably  not  admissible  in 
support  of  a  prescriptive  right  of  digging  stones  on  the  lord's 
waste. '^ 

A  commoner  entitled  to  dig  and  take  clay  has  no  right  to 
take  that  which  another  has  dug,  although  he  be  no  commoner : 
for  a  commoner  is  only  entitled  to  what  he  himself  digs.^ 

To  the  rule,  that  a  right  of  profit  a  prendre  may  be  claimed 
by  prescription,  an  exception  exists  in  the  case  of  a  copyholder. 
Such  a  person  cannot  claim  by  prescription  a  right  of  profit  a 
■prendre  in  the  waste  land  of  a  manor.*^  The  exception  is,  how- 
ever, confined  to  the  waste  land  of  the  particular  manor  of 
which  the  copyholder  holds.  The  copyholders  of  one  manor 
may  claim  a  right  of  profit  a  prendre  in  the  wastes  of  another 
manor  by  prescribing  in  the  name  of  their  lord.^*' 


Coll.,  Oxford,  6  Ch.  724  ;  Chilton  u. 
London,  7  Ch.  D.  728,  740  ;  Rivers  v. 
Adams,  3  Exch.  D.  363,  864  ;  Saltash 
V.  Goodman,  5  C.  P.  D.  431. 

1  Chilton  V.  London,  sup.  740  ct 
seq.  ;  Rivers  u.  Adams,  sup.  365  etscq.; 
Saltash  v.  Goodman,  5  C.  P.  D.  445 
et  seq. ;  Goodman  v.  Saltash,  szip.  687, 
648. 

"  Chilton  V.  London,  skji. 

•■*  Cf.  Warrick  v.  Queen's  Coll.,  Ox- 
ford, Slip.  716,  722 ;  ante,  p.  106. 

■*  Austin  V.  Amhurst,  sup.  ;  Good- 
man V.  Saltash,  s»i:>.  641,  642. 


■'"  Warrick  v.  Queen's  Coll.,  Oxford, 
sup.  721,  780,  731. 

''  Maxwell  v.  Martin,  6  Bing.  522. 

*■  INIorewood  v.  Wood,  14  East, 
328  n. 

s  Stile  v.  Butts,  Cro.  Eliz.  434. 

^  See  Gateward's  Case,  6  Rep.  60  h  ; 
nom.  Smith  v.  Gatewood,  Cro.  Jac. 
152  ;  IMellor  v.  Spateman,  1  Wms. 
Saund.  620  ;  R.  v.  Churchill,  4  B.  &  C. 
755  ;  Rogers  r.  Brenton,  10  Q.  B.  60  ; 
Portland  v.  Hill,  2  Eq.  765. 

'"  See  Rogers  v.  Brenton,  10  Q.  B. 
61. 
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(y)  Lost  Grant — Prescription  Act. 

If  a  right  of  profit  <)  j^rendre  in  alieno  solo  cannot  be  sus-  Lost  grant. 
tainecl  on  the  ground  either  of  custom  or  of  prescription,  it 
cannot  be  sustained  on  the  ground  of  a  lost  grant.  For  if  a 
grant  of  an  unreasonable  claim  before  the  time  of  legal 
memory  cannot  l^e  presumed,  a  fortiori  such  a  grant  cannot 
be  presumed  since. ^ 

And  if  a  right  of  profit  a  prendre  in  alieno  solo  cannot  be  Prescription 
sustained  on  the  ground  of  custom  or  prescription,  it  cannot 
be  sustained  under  the  Prescription  Act  by  an  user,  however 
long;-  that  Act  merely  giving  validity  to  claims  "  whicli  may 
be  lawfully  made  at  the  common  law  by  custom,  prescription, 
or  gi-ant."^ 


6.— WORKINGS— OTHER  CUSTOMARY   AND   PRESCRIPTIVE 
WORKINGS.^ 

(a)    Custom. 
A   special   custom''   may   be   shown   to   exist   in  a  manor  Copyholder 

•  1  T  <•  ^'i^SLj,  bv  cus- 

authorising  a  copyholder  of  inheritance,  without  license  from  torn,  work 

,  .      ,       ,  T  1  •  •  -ii  •      1  •      new  mines  or 

his  lord,  to  open  and  work  new  mines  or  quarries  withm  his  q^^i-ries  in 
tenement ; "  or  to  dig  and  take  away  sand  therefrom  for  the  copyhold, 
purpose  of  sale;"    or  to  dig  and  get  clay  therefrom  for  the 

f.   ilathias,  4  K.  &  J. 


'  Sec  A.-G 
579. 

-  See  Clayton  f.  Corby,  5  Q.  B.  41-5 ; 
A.-G.  r.  Mathias,  siq).  ;  Bailey  r. 
Stevens,  12  C.  B.  N.  S.  91,  113. 

2  ic  3  Will.  4,  c.  71,  s.  1.—"  No 
claim  which  may  be  lawfully  made 
at  the  common  law  by  custom,  pre- 
Hcription,  or  grant,  to  any  right  of 
conmion  or  other  profit  or  benefit  to 
be  taken,  kc,  .  .  .  shall  where 
sucli  right,  profit,  or  l)enefit  shall 
have  been  actually  taken  and  enjoyed 
by  any  person  claiming  right  thereto 
without  interruption  for  tiie  full  period 
of  thirty  years,  be  defeated  ordestroyed 
by  showing  only  tiiat  such  right,  profit, 
or  benefit  was  first  taken  or  enjoyed  at 
any  time  prior  to  such  period  of  thirty 
years,   but   nevertheless   such    claim 


may  be  defeated  in  any  other  way  by 
which  the  same  is  now  liable  to  be 
defeated,"  &c. 

■*  The  law  as  to  the  customary  rights 
of  copyholders  in  respect  of  wastes  has 
been  already  considered :  sec  ante, 
p.  103. 

••  A  copyholder  is  not  entitled  to  do 
HO  2^rimd  /(wie:  sec  ante,  pp.  84,  85. 

"  Sec  Winchester  v.  Knight,  1  P. 
Wms.  40G  ;  Bourne  v.  Taylor,  10  East, 
189  ;  Rowe  v.  Brenton,  8  B.  &  C.  737  ; 
3  M.  &  Ry.  133  ;  Parrott  v.  Palmer; 
3  M.  &  K.  G32  ;  Hoylc  v.  Coupe,  9 
M.  &  W.  450;  Salislniry  v.  Gladstone, 
0  H.  &  N.  123,  129,  130  ;  9  H.  L.  C. 
G92  ;  Aspden  v.  Seddon,  1  Ex.  D.  510. 

'<  Hanmer  r. Chance,  4  Dc  G.  J.  &  S. 
G2G. 
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purpose  of  making  bricks  for  sale  off  the  manor.^  And  similar 
customs  may  be  shown  to  exist  in  the  case  of  lands  held  by 
coj)y  of  court  roll,  not  at  the  will  of  the  lord,  but  according  to 
the  custom  of  the  manor.- 

And  such  a  custom  may  be  good,  although  the  right  founded 
thereon  be  exercisable  without  stint  or  limit.'^  For  it  is  a 
right  exercisable  on  one's  own  tenement,  and  not  a  right  of 
profit  c)  iwendre  in  alicno  solo.^  And  it  exclusively  affects  the 
tenant  insisting  on  it  and  the  lord  of  the  manor.  It  is  not,  as 
in  the  case  of  a  custom  to  dig  coal  or  clay  without  stint  out  of 
the  waste  of  a  manor,'^  a  custom  affecting  the  other  copyholders 
of  the  manor.  It  is  not,  therefore,  open  to  the  objection  of 
unreasonableness.  It  is  a  custom  which  might  well  be  sup- 
posed to  have  its  origin  in  a  grant.^ 

The  1st  section  of  the  Prescription  Act,  providing  that 
claims  by  custom  shall  not,  after  thirty  years'  enjoyment,  be 
defeated  by  merely  showing  their  actual  commencement,  does 
not  affect  a  claim  by  a  copyholder  to  dig  minerals  out  of  his 
copyhold  tenement ;  the  section  applying  exclusively  to  cases 
where  a  person  claims  a  profit  a  lyroidre  in  alicno  soloJ  And 
the  6th  section,  providing  that  no  presumption  shall  be  made 
in  favour  of  any  claim  upon  proof  of  the  enjoyment  of  the 
right  claimed  for  any  period  less  than  that  prescribed,  merely 
means  that  no  such  presumption  shall  be  made  from  the  bare 
fact  of  enjoyment  for  less  than  the  prescribed  period ;  and 
does  not  take  away  from  the  fact  of  such  enjoyment  its 
natural  weight  as  evidence,  so  as  to  preclude  a  jury  from 
taking  it,  along  with  other  circumstances,  into  consideration 
as  evidence  of  a  grant.*  Accordingly  where  copyholders 
claimed  a  customary  right  to  dig  and  carry  away  vitreous  sand 


1  Salisbury  t).  Gladstone,  sup. ;  Ling- 
wood  V.  Gyde,  L.  R.  2  C.  P.  73,  77. 

-  Portland  v.  Hill,  2  Eq.  765. 

^  See  Salisbury  v.  Gladstone,  6 
H.  &  N.  123  ;  9  H.  L.  C.  G92  :  see  also 
Hanmer  v.  Chance,  4  De  G.  J.  k,  S. 
C26. 

^  Salisbury  v.  Gladstone,  6  H.  &  N. 
129,  per  Wightman,  J.  ;  9  H.  L.  C. 
708. 

'  Which  would  be  bad:  see  ante, 


p.  104. 

'''  See  Salisbury  v.  Gladstone,  6 
H.  &  N.  129  ;  9  H.  L.  C.  702.  See  the 
observations  of  Lord  Cranworth  in 
Salisbury  v.  Gladstone,  9  H.  L.  C. 
701  ;  and  of  Lord  Hatherley  in  War- 
rick V.  Queen's  Coll.,  Oxford,  6  Ch. 
722. 

'  See  Hanmer  v.  Chance,  4  De  G. 
J.  &  S.  G26,  631. 
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from  their  tenements,  and  the  evidence  was  such  that  an 
inference  of  the  existence  of  the  custom  might  be  readily 
drawn  therefrom,  it  was  held  that  it  was  not  necessary  to  prove 
that  the  right  had  been  enjoyed  for  thirty  years.^ 

In  every  case,  however,  the  onus  of  establishing  the  custom  Evidence  of 
relied  on  lies  upon  the  tenant ;  -  and  it  is  often  a  question  of  '^"''*^°™' 
difficulty  to  determine  whether  the  evidence  offered  in  support 
of  an  alleged  custom  is  sufficient.  The  law  has  laid  down 
no  rule  as  to  the  extent  of  the  evidence  which  is  required  to 
establish  a  custom,  or  from  which  the  inference  of  the  fact  of  a 
custom  may  be  drawn.  It  is  the  province  of  a  jur}-  to  draw 
these  conclusions  of  fact.-^  In  a  suit  by  the  lord  of  a  manor  to 
restrain  certain  copyholders  from  digging  and  taking  away 
white  vitreous  sand  from  their  tenements,  evidence  of  a 
custom  to  dig  vitreous  sand  for  twenty-seven  years,  and  of  a 
ustom  to  dig  sand  generally  for  a  much  longer  period  was 
adduced.  The  acts  of  the  copyholders  had  been  open  and 
notorious,  and  the  lord  had  never  attempted  to  exercise  any 
ight  of  forfeiture.  It  was  held,  that  there  was  sufficient 
vidence  of  a  custom  to  dig  vitreous  sand  to  justify  the  copy- 
holders ;  although  the  manor  was  one  of  large  extent,  and  no 
evidence  was  adduced  that  the  custom  extended  over  the 
^vhole  of  it.^ 
An  alleged  right  in  a  copyholder,  according  to  the  custom  of  Admissibility 

,      T  1  ,1  1     ii  •      •  ,  1    of  evidence  as 

I  manor,  to  dig  and  carry  away  the  coals  therein  is  not  proved  to  adjoining 
)y  producing  evidence  of  a  like  custom  in  an  adjoining  manor, 
ilthough  in  the  same  parish  and  leet.'  And  such  right  will 
lot  ])e  proved,  although  there  l)e  evidence  showing,  that  the 
after  manor  was  a  subinfeudation  of  the  former,  unless  it  be 
learly  shown  that  the  separation  took  place  after  the  time  of 
egal  memory :  for  otherwise  the  two  manors  might  have  had 
lifferent  immemorial  customs."  But  where  no  question  arises 
.vith  respect  to  the  right  to  minerals  as  between  a  lord  and  the 

•  lb.     This  decision  reversed  S.  C.       030,  C35:  cf.  I'ortland  v.  Hill,  2  Eq. 
1  L.  T.,  N.  S.  6G7.     S.  1  of  the  Act      705. 
s  cited  ante,  p.  109,  n.»  *  Anglesey  v.  Hatherton,  10  M.  &.  W. 

Portland  v.  Hill,  2  Eq.  705.  218. 

Hanmeri;.  Chance,  4  De  G.J.  &  S.  *■'  76.:  cf.  BuccJeuch  v.  Wakefield, 

■'20,  035.  L.  R.  4  H.  L.  407. 

*  Hanmer  v.  Chance,  4  Dc  G.  J.  &  S. 


manor. 
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tenant,  but  the  only  question  is  with  respect  to  the  rights 
of  copyhold  miners  as  between  each  other,  a  different  rule 
prevails  ;  the  proposed  evidence  relating,  not  to  the  customs 
of  the  manor,  but  to  the  nature  of  the  tenure  of  the  tenants.^ 
Where,  therefore,  in  each  of  several  manors  belonging  to  the 
same  lord  and  part  of  the  same  district,  it  appeared  that  there 
was  a  class  of  tenants  answering  the  same  description,  and  to 
whom  their  tenements  had  been  granted  by  similar  words, 
evidence  of  what  rights  had  been  enjoyed  by  those  tenants 
inter  se  in  one  manor  was  received  to  show  what  were  their 
rights  in  another.-  And  in  the  mining  districts  of  Cornwall 
and  Derbyshire,  where  the  local  customs  prevail,^  evidence  of 
what  has  taken  place  in  one  manor  may,  it  seems,  be  admitted 
for  the  purpose  of  explaining  or  showing  the  custom  in 
another,  even  where  the  question  is  with  respect  to  the  right 
to  minerals  as  between  a  lord  and  the  tenant.^ 
Admissibility  Evidence  that  a  coj^yholder  may  do  one  sort  of  waste,  such 
to  other  kind  ^^  cutting  timber,  is  no  evidence  that  he  may  do  another  sort 
or  ot^her  ^^  waste,  sucli  as  digging  mines.''     But  a  custom  empowering 

mineral.  copyholders  to  dispose  of  one  sort  of  mineral  may,  in  some 

cases,  be  evidence  of  their  right  to  dispose  of  a  different  sort  of 
mineral  within  the  same  manor.'' 

A  deed,  more  than  two  hundred  years  old,  made  between  the 
lord  of  a  manor  of  the  one  part  and  a  number  of  the  copy- 
holders of  the  other  part,  which  stated  in  detail  various 
alleged  customs,  but  made  no  mention  of  any  custom  for  the 
copyholders  to  take  minerals,  and  which  was  confirmed  by  a 
decree  in  Chancery,  was  held  admissible  in  evidence  against 
a  copyholder  deriving  title  under  one  of  the  parties  to  it  to 
negative  the  existence  of  a  custom  of  the  manor  for  the  copy- 
holders to  take  the  minerals  under  their  respective  copyholds.'' 
And   it   would  probably   have  been   evidence   for   the   same 


Anglesey  v. 
Hatherton. 


1  See   Anglesey  v.   Hatherton,    10       40G  ;  Parrott  v.  Palmer,  3  M.  &  K. 


M.  &  W.  237,  238. 

-  Rowe  V.  Brenton,  8  B.  &  C.  737; 
3  M.  &  R.  133. 

='  Seejjos/,  Chaps.  XIX.,  XXI. 

•*  Ely  V.  Warren,  2  Atk.  189  ;  Angle- 
sey V.  Hatherton,  10  M.  &  W.  237. 

'"  Winchester  r.  Knight,  1  P.  Wms. 


G37. 

•^  Winchester  v.  Knight,  snj). :  but 
see  Rowe  v.  Brenton,  Cone.  329,  3  M. 
&  Ry.  363, 364  :  see  Parrott  v.  Palmer, 

'  Anglesey  v.  Hatherton,  10  M.  &  W. 

218. 
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purpose,  even  against  a  copyholder  not  deriving  title  under 
any  of  the  parties  to  it.^ 

And  the  existence  of  a  customarj'  compiled  within  the  Portland  v. 
period  of  legal  memory  is  conclusive  evidence  against  the 
existence  of  a  custom  not  mentioned  therein.  Thus,  where 
the  customary  of  a  manor,  compiled  within  the  period  of  legal 
memory,  recognised  a  right  in  the  tenants  to  dig  coal 
^'jyrojiriis  iisis ;  "  and  it  appeared  from  subsequent  documents, 
that  the  privilege  of  digging  coal  for  their  own  consumption 
had  been  enjoyed  by  the  tenants  under  the  waste ;  but  there 
was  no  evidence  of  a  similar  restricted  enjoyment  by  the 
tenants  under  their  customary  inclosures  ;  and  there  was 
evidence  of  the  tenants  having  during  a  long  period  dug  coal 
in  the  customary  inclosures  for  sale  ;  it  was  held,  that  the 
custom  was  restricted  to  digging  in  the  waste  for  coal  for  the 
tenants'  own  consumption,  and  that  the  tenants  had  no  right 
of  digging  coal  under  their  customary  inclosures.- 

A  special  custom  may  be  shown  to  exist  in  a  manor,  author-  Lord  may,  by 

1111111  custom,  work 

ising  the  lord  to  enter  upon  copyhold  hands  and  work  new  new  mines  in 
mines  thereunder,''  ^°^^^  ^ 

Whether  a  custom  justifying  the  lord  of  a  manor  in  removing,  Extent  to 
or   authorising   another   to   remove,    the   soil   of   the   waste,  can  by  custom 
without   leaving   sufficient  common  for  his  commoners,  can  work  m waste. 
under    any   circumstances    be   considered   valid,    is   open   to 
doubt.* 

In  Bateaon  v.  Grcen'^  a  custom,  by  which  a  lord  was  entitled  Bateson  i?. 

Green,  &c. 

to  dig  clay  pits  in  a  common,  or  empower  other  persons  to  do 
80,  without  leaving  herbage  for  the  connnoners,  was  held  good: 
and  Folkard  v.  Hemmctt,^  and  perhaps  also  ClKrl.nou  v.  Wood- 
Jioiisc,~  are  authorities  to  the  same  effect.     And  in   I'larc  v. 

1  Ji)^  pciidently  of  custom,  open  mines  or 

-  Portland  v.  Hill,  2  Kq.  705.  quarries  in  the  manorial  wastes,  pro- 

»  Bourne  v.  Taylor,  10  P^ast,   189 ;  vided   that  ho   do   not    therel)y    prc- 

Hilton  V.  Granville,  1  Cr.  k  Ph.  293  ;  judice  tlie  rights  of  tiie  commoners: 

294  ;    Aspden  v.  Seddon,  1  Excli.  D.  see  ante,  p.  8H. 

510.      See    Eardley   v.    Granville,    .3  ^5T.  R.  411. 

Ch.  D.  8.32  ;   and  cf.  Whitechurch    t-.  •"•  lb.  417  n.  (a)- 

Holworthy,  4  M.  &  S.  340.     The  lord  '  3  Doug.   189  ;  5  T.  R.  412  n.  (a). 

has  no  such  right  independently  of  For   a  statement   of  the   custom    in 

custom  :  sec  mitc,  p.  86.  this  rase,  see  ]>ufil,  p.  103. 
■•  The  lord  of  a  manor  may,  inde- 

M.M.  I 
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Badger  v. 
Ford,  Ac. 


Remarks  ( 
the  cases. 


Jacksox^  it  was  held,  that  the  lord  of  a  manor  was  justified  by 
custom  in  taking  stones  and  gravel  out  of  some  commonable 
hills  within  the  manor  without  stint. 

In  Badger  v.  Ford,-  on  the  other  hand,  it  was  said,  that  a 
custom,  which  presumed  the  reservation  of  a  power  by  the 
lord  at  the  time  of  the  original  grant  of  the  right  of  common, 
the  effect  of  which  would  be  to  enable  him  to  annihilate  the 
right  of  common  altogether,  was  invalid  :  and  Hilton,  v.  Gran- 
ville'^ contains  observations  of  a  similar  kind.  In  Wilson  v. 
Willes,^  it  was  decided,  that  one  copyholder  of  a  manor  could 
not  assert  a  customary  right,  derivable  from  his  lord,  to  take 
turf  in  an  unlimited  quantity  from  the  common  of  the  manor, 
to  the  prejudice  of  the  rights  of  the  other  copyholders.  And 
in  Arlett  v.  Ellis  J'  it  was  said,  after  an  elaborate  criticism  of 
Bateson  v.  Green,  Clarhson  v.  Woodhouse,  and  Folkard  v.  Hem- 
mett,  that  a  custom  in  a  manor,  authorising  a  lord  to  make, 
without  limit,  grants  of  a  waste,  in  which  copyholders  had  a 
right  of  common,  would  be  bad.'^  It  will  be  observed  that,  in 
all  probability,  no  assistance  can,  in  the  consideration  of  this 
question,  be  derived  from  considering  the  law  relative  to  the 
claim  by  custom  of  a  copj^holder  to  dig  clay  without  limit  out 
of  his  copyhold  tenement.''  "  It  may  be  that  the  lord,  being 
the  grantor,  cannot  establish  as  a  reservation  out  of  his  grant, 
that  which,  in  the  absence  of  production  of  the  grant  itself,  is 
plainly  unreasonable."^ 

Bateson  v.  Green  may  perhaps  be  reconciled  with  sound 
principles  by  treating  the  custom  there  set  up  as  one  which 
was  only  exercisable  at  certain  fixed  periods  of  the  year.  The 
custom  set  up  in  Clarkson  v.  Woodhouse  may  possibly  be 
considered  good,  either  as  really  being  for  the  benefit  of  the 
commoners;^  or  as  being  a  custom,  which  was  confined  to  a 
particular  portion  of  the  waste  land  in  question.  And  that 
set  up  in  Folkard  v.  Hemmett  may  possibly  be  considered  good, 


>  4  Dovvl.  &  Ry.  318. 
-  3  B.  &  Al.  153,  155. 
'■'  5  Q.  B.  701 :  see  pp.  729,  730. 
■•  7  East,  128. 
•^  7  B.  &  C.  346. 

«  Per  Bayley,  Holroyd  &  Littledale, 
JJ. :  see  also  Hall  v.  Byron,  4  Ch.  D. 


667,  678,  679. 

^  Such  a  claim  may  be  supported : 
see  ante,  p.  110. 

*  Hall  V.  Byron,  4  Ch.  D.  769,  i:icr 
Hall,  V.-C. 

'^  See  a  statement  of  the  custom, 
.post,  p.  168. 
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on  the  ground  of  its  having  been  sanctioned  by  the  homage  of 
the  manor. ^  Unless,  however,  these  are  somid  distinctions, 
these  decisions,  and  also  the  decision  in  Place  v.  Jackson,  can 
hardly,  it  is  conceived,  be  considered  good  law.- 

It  does  not  follow,  that  a  custom,  justifying  the  lord  of  a  Possible  right 
manor  in  removing   the    soil   of   the  waste,  without   leaving  bound  to  com- 
sufficient  common,  would  l)e  bad,  if  it  were  part  of  the  custom,  pensate. 
that  the  lord  should  make  compensation  for  all  damage.-^ 

In  any  event,  whether  a  custom  by  a  lord  to  dig  without  Wanton 

.  J  rpT       1       1    working. 

stint  be  valid  or  not,  the  digging  must  be  hand  fide.  The  lord 
may  be  restrained  if  he  digs  wantonly.  "^ 

There  mav,  in  respect  of  mines,  be  two  concurrent  customs  Concurrent 

■^ '  ^  .  customs, 

in  a  manor,  one  in  favour  of  the  lord,  and  the  other  in  favour 

of  the  copyholders.  Thus,  in  Curtis  v.  Daniel,^  it  was  decided, 
that  the  lord  of  a  manor  in  Cornwall  might,  by  acts  of  owner- 
ship, establish  his  right  to  all  tin  mines  within  the  manor,  as 
well  under  the  freehold  tenements  as  under  the  customary 
tenements  and  the  wastes ;  and,  that  consistently  therewith, 
the  tenants  of  certain  tenements  in  a  vill  within  the  manor, 
some  of  them  freehold  and  some  customary,  might,  by  acts 
of  ownership  for  more  than  20  years,  establish  their  right  to 
copper  mines,  as  well  under  the  waste  and  customary  lands, 
as  under  the  freehold  lands  within  the  vill. 


O)   Prescription. 
The  lord  of  a  manor  may  be  entitled  l)y  prescription  to  enter  Lord  may  by 

,     ,,  '  TTi.  Till  •  1         proscription 

upon  the  copyhold  tenements,  and  dig  for  and  get  the  mmerals  ;  ^vork  in 
making  compensation  to  the  copyholders  for  all  damage  which  copyhold. 
he  causes." 

'  See  the  observations  on  those  cases  ='  Sec    and   consider    Bucclcuch   v. 

in  Arlett  v.  Ellis,  7  B.  &  C.  3G5-3G8,  Wakefield,  L.   R.  4  H.  L.  39G:  but 

per  Bayley,  J.  see  pp.  40(3,  407. 

■  See  also  Wakefield  v.  Bucclcuch,  '  Place  v.  Jackson,  4  D.  &  Ry.  318. 

4  Eq.  G39-G43,  per  ^lalins,   V.-C.  It  »  10  East,  273. 

should,   however,   be   observed,   that  '•  See  Paddock  r.  Forester,  3  ^I.&  (5. 

Bateson  v.  Green  was  cited  by  Lord  903.     It  was  in  the  same  case  held, 

Chelmsford,  with  apparent  approval,  that  a  plea,  stating  the  prescription, 

in  Salisbury  v.  Gladstone,  9  H.  L.  C  should  state  it  with  tlic  qualification 

709.     See   also   Hilton   v.   Granville,  as  to  compensation. 
1  Cr.  k  Ph.  293,  294, per  Lord  Cotten- 
ham. 
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c._W0RKINGS— MATERIALS  FOR  ROADS,  &c.i 

Highways  The  Higlnvays  (Turnpike)  Act,  3  Geo.  4,  c.  126,  empowers- 

Act"\\o\VLr  surveyors  to  the  trustees  or  commissioners  of  any  turnpike  road 
uyako  ma-  ^.^  gQ^rch  for,  dig,  and  carry  away  any  materials  for  making  or 
repairing  turnpike  roads :  (1),  out  of  any  common,  river,  or 
brook  (not  being  within  50  yards  of  any  bridge,  dam,  weir,  or 
jetty),  or  out  of  any  waste,  or  common,  in  any  parish,  hamlet, 
or  place  in  which  any  part  of  such  road  may  lie,  or  in  any 
adjoining  parish,  hamlet,  or  place ;  and  (2),  out  of  the  land  of 
any  persons  where  the  same  may  be  found  in  any  such  parish, 
hamlet,  or  place  (not  being  a  garden,  yard,  park,  paddock, 
planted  walk,  or  avenue  to  any  house,  or  any  piece  of  ground 
planted  and  set  apart  as  a  nursery  for  trees) .  And  it  empowers 
them  (3)  to  deposit  or  carry  materials  on  or  through  enclosed 
lands  (not  being  a  garden,  &c.),  or  open  lands,  on  paying  for 
all  damage. 
Conditions  on  In  exercisc  of  the  first  of  these  powers  no  payment  need  be 
exercisable,  made  for  the  materials  taken,  but  all  damage  to  lands  in 
private  hands  must  be  paid  for.  Before  exercising  the  second 
in  respect  of  inclosed  lands,  notice  must  be  given  to  the  owner 
to  show  cause  against  the  same  before  two  justices,  who  may 
decide  in  the  matter ;  and,  in  exercising  it,  satisfaction  must 
be  made  to  the  owner  for  the  materials  taken  and  for  damage 
done.  Differences  as  to  payments  or  damage  are  determinable 
by  two  justices;-  but  no  greater  satisfaction  can  be  awarded 
for  the  materials  taken  than  their  actual  saleable  value.'^  If 
surveyors  make  pits  or  holes  in  getting  materials,  they  are 
bound  under  penalties  to  fill  them  up  or  fence  them  off,  or 
otherwise  secure  them  against  accidents  to  persons  or  cattle.^ 
In  an  action  to  restrain  an  injury  arising  from  digging  gravel 
pits  for  repairing  turnpike  roads,  the  trustees  of  the  roads  are 
necessary  parties  as  well  as  the  surveyor  under  whose  directions, 
the  works  are  carried  on.^ 

1  These   cannot   usually   be   taken  tinned  digging,  are  liable  to  penalties :, 
under  custom :  see  ante,  p.  103.  3  Geo.  4,  c.  126,  s.  101. 

2  Ss.  97,  98:  see  4  &  5  Vict.  c.  51.  =*  7  &  8  Geo,  4,  c.  24,  s.  15. 
Persons,  who   remove  the  materials  *  3  Geo.  4,  c.  126,  ss.  97,  99. 
before    the    surveyors    have    discon-  •     ■'  Weeks  r.  Heward,  10  W.  R.  557. 
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The  General  Highways  Act,  5  &  ij  Will.  4,  c.  50,  empowers  General 
surveyors  of  parishes,  in  any  waste  or  common,  river,  or  brook.  Act— power 
within  their  parishes,  and,  if  necessary,  within  other  parishes,  ^^aterLis. 
wherein  materials  are  likely  to  be  fomid,  to  dig  and  carry  away 
the  same  ;  so  that  they  do  not  divert  or  interrupt  the  course  of 
the  river  or  brook,  or  damage  any  building,  highway,  or  ford, 
or  get  the  same  out  of  any  river,  or  brook,  within  150  feet 
from  any  bridge,  dam,  or  weir  :  and  also  empowers  them,  upon 
obtaining  the  consent  of  the  owners,  or  the  licence  of  two 
justices,  to  gather  stones :  without  making  satisfaction  for 
their  value,  but  making  satisfaction  for  damage  done  by 
carrying  them  away.^  The  provision  as  to  gathering  stones 
applies  to  inclosed  lands.-  But  none  of  the  provisions  extend 
to  the  sea  beach,  where  the  removal  of  the  materials  would 
cause  damage  by  inundation  or  increased  danger  of  encroach- 
ment by  the  sea.-^  If  sufficient  materials  cannot  be  found 
under  the  lastly  mentioned  powers,  surveyors  may,  by  the 
authority  of  the  justices,  search  for,  dig,  and  get  them  in  or 
through  the  several  or  inclosed  lands  (not  being  a  garden, 
yard,  avenue  to  a  house,  lawn,  park,  paddock,  or  inclosed 
plantation,  or  inclosed  wood  not  exceeding  100  acres  in  extent) ; 
making  such  satisfaction  to  the  owners  for  the  materials  and 
for  the  damage  done  as  shall  be  settled  l)y  the  justices.^  And 
they  may  so  dig  and  get  them,  although  they  must  carry  them 
away  by  an  "  avenue  to  a  house  ; "  the  exception  of  a  "  garden, 
yard,  avenue  to  a  house,"  v^c,  referring  only  to  the  digging  or 
getting  of  the  materials,  and  not  to  the  carrying  of  them  away 
when  got. ' 

But  notice  must   be  L'iven   before  materials  can  be  taken  Conditions  on 

"  _  which  power 

from  inclosed  lands ;  and  if  the  owner  shows  cause  against  exercisable, 
the  removal,  two  justices  may  decide  thereon,  and  may  give 
the  necessary  authority  to   the  surveyor."     Before  materials 

'  S.   51.     Cf.  Ellis  r.  Bromley  Loc.  '  S.     54.     Sec    Tucker    v.    Linger, 

Bd.,  W.  N.  187G,  pp.  78,  15G  ;  where  8  A.  C.  51.3,  514. 

the   defendants   were   held    entitled,  '  llamsden  r.  Yeatcs,  G  Q.   B.  D. 

under  a  private  Inclosure  Act,  to  fol-  58.3. 

Iowa  stratum  of  gravel  in  a  pit  in  a  *"'  S.   53:    sec   4    &    5   Vict.    c.   51. 

lateral  direction,  and  to  dig  it  out.  Persons,  who  remove  the   materials 

'  Alresford.  kc,  Authority  v.  Scott,  before thesurvcyorshavc  discontinue 

7  Q.  B.  D.  210.  digging,  are  liable  to  penalties :  5  k 

s  S.  52.  Will.  4,  c.  50,  s.  47. 
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can  be  taken  from  any  of  the  Crown  woods  or  forests,  the 
consent  in  writmg  of  the  Commissioners  of  Woods  must  be 
obtained.^     And  before  materials  can  be  taken  from  any  part 
of  a  common  required  to  be  preserved  as  an  open  space,  and 
not  set  apart  for  the  purpose  of  taking  such  materials  with 
the  sanction  of  parliament,  the  consent  of  the  persons  having 
the  regulation  or  management   thereof,  or  an  order  of   the 
justices,  must  l)e  obtained.-     If  surveyors  make  pits  or  holes 
in  getting  materials,  they  are  bound  under  penalties  to  fill 
them  up  or  slope  them  down,  and  fence  them  off:-'  and,  in 
addition  to  their  liability  to  civil  proceedings,  they  are  liable 
to  penalties,  if  they  damage  any  bridge,  mill,  building,  dam, 
highway,  occupation  road,  ford,  mines,  or  tin  works.^   Trespass 
will    not    lie   against   a   surveyor   for   entering    lands,    even 
although  he  has  not  tendered  amends  for  the  injury  done  ;  the 
justices  being  the  proper  persons  to  settle  the  damages  to  be 
paid.'^   The  authority  granted  by  the  justices  does  not  continue 
indefinitely,  but  is  limited  to  the  necessities  of  the  occasion 
in  respect  of  which  it  is  granted.''     Under  an  Inclosure  Act 
empowering   the   appropriation    of   particular   closes   for   the 
getting  of  stone  and   gravel  and  other  "materials"  for  the 
repair  of  the  highways  and  other  roads  to  be  set  out  by  virtue 
of  the  Act,  and  for  the  use  of  the  inhabitants  of  a  particular 
parish,  it  was  held,  that  the  parishioners  were  not  entitled  to 
take  stones  for  the  purpose  of  burning  them  into  lime  for 
manure." 
Rail. ci. Cons.       Section   32  of   the   Eail.  CI.  Cons.  Act,   1845,^  empowers 
fo'^t^e"^'^^'^'^      a  railway  company,  without  previous  payment,  to  take  tem- 
materiais.        porary  possession  of   land,  not  being  more  than  200  yards 
distant,    and   not   being    a    garden,    orchard,    or    plantation 
attached  to  a  house,  nor  a  park,  planted   walk,  avenue   or 
ground  ornamentally  planted,  and  not  being  nearer  than  a 
prescribed    distance   to   the  mansion-house   of  the   owner  of 
such  land,  for  the  purpose  of  taking  "  earth  or  soil  by  side 


'  10  Geo.  4,  c.  50,  s.  106.  "  Manvers  v.  Bartholomew,  4  Q.  B. 

-  39  &  40  Vict.  c.  5G,  s.  20.  D.  5. 

»  5  &  6  Will.  4,  c.  50,  s.  55.  "  Rylatt  v.  Marfleet,  14  M.  k  W. 

■•  S.  57.  233. 

'"  Peters  v.  Clarson,  7  M.  k  G.  548.  •    «  8  &  9  Vict.  c.  20. 
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cuttings  therefrom,"  or  of  "  obtaining  materials  therefrom  for 
the  construction  or  repair  of  the  railway,"  or  of  the  accommo- 
dation works  connected  therewith  ;  and  in  the  exercise  of 
these  powers  the  company  may  dig  and  take  "  any  clay, 
stone,  gravel,  sand,  or  other  things  that  may  be  found 
therein  useful  or  proper  for  constructing  the  railway " ; 
provided  that  no  "stone  or  slate  quarry,  brick  field,  or  other 
like  place  which  at  the  time  of  the  passing  of  the  special  Act 
shall  be  commonly  worked  or  used  for  getting  materials 
therefrom  for  the  purj^ose  of  selling  or  disposing  of  the  same 
shall  be  taken  or  used  by  the  company." 

Under  sections  33  to  37  the  company  must  give  previous  Conditions  on 
notice  to  the  owner ;  and  the  owner  may  object  that  the  land  exercisable. 
is  essential  to  be  retained ;  and  two  justices  may  order  that 
the  land  and  materials  be  not  taken,  and  that  other  lands 
be  taken.  Under  section  40  the  company  must,  before  using 
the  land,  separate  it  b}'  proper  fences  and  gates  from  the 
adjoining  lands  ;  and  under  section  41  lands  taken  must  be 
worked  in  such  manner  as  the  owner's  surveyor  may  direct ; 
and  under  section  42  the  owner  may  compel  the  company  to 
purchase  the  land  in  question.  And  under  sections  39,  43, 
when  the  company  are  not  required  to  purchase,  they  must 
make  compensation,  which  includes  "  the  full  value  of  all 
clay,  stone,  gravel,  sand,  and  other  things  taken  from  such 
lands,"  and  may  be  required  to  give  sureties  for  the  payment 
thereof.  Finally,  section  77  provides,  that  "a  company  shall 
not  be  entitled  to  any  mines  of  coal,  ironstone,  slate  or  other 
minerals  under  any  land  purchased  by  them,  except  only  such 
parts  thereof  as  shall  be  necessary  to  bo  dug  or  curried  away 
or  used  in  the  construction  of  the  works,  unless  the  same 
shall  have  been  expressly  purchased." 

The  provisions  of  sections  32  to  43  apparently  apply  to  the  Effectofthcso 

,         ,      .  •  e      '        e  provisions. 

case  of  a  company,  who  are  already  ni  possession  or  a  suituce 
and  who  are  desirous  of  taking  the  underlying  earth  or  soil.' 
And  they  apply  to  lands,  although  not  in  the  deimsited 
plans,  and  although  the  compulsory  purchasing  powers  may 
have  expired ;  and  a  i)urchase  under  section  42  vests  in 
the  company,  as  part  of  the  property  purchased,  clay,  stone, 
'  See  Looscmorc  v.  Tiverton,  &c.,  R.  ('.,  22  Ch.  D.  'U,  43. 
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Wat.  CI. 
Act. 


gravel,  sand,  and  other  things  of  that  kind,  although  not 
expressly  purchased,  and  without  any  liability  to  work  as  the 
surveyor  or  the  owner  may  direct;  and  the  expression  "any 
land  purchased"  in  section  77  includes  a  purchase  under 
section  42.^  The  words  ' '  necessary  to  be  dug  or  carried  away  or 
used  in  the  construction  of  the  works  "  may  entitle  a  company 
to  use  clay  dug  out  of  a  cutting  on  the  land  of  one  person  in 
order  to  construct  an  embankment  on  the  land  of  another.- 
But  they  do  not  entitle  a  company,  who  carry  a  railway  upon 
an  embankment  over  the  land  of  one  person,  to  excavate 
merchantable  clay  from  that  land  and  use  it  to  puddle  bridges 
which  they  are  building  on  other  land.^ 

Section  12  of  the  Wat.  CI.  Act  ^  empowers  the  undertakers 
to  remove  and  use  all  "  earth,  stone,  mines,  minerals,  trees, 
and  other  things  dug  or  gotten  out  of"  lands  entered  upon 
under  the  powers  of  their  special  Act. 


d— USER. 


Lord  of 
manor  may 


user,  by 
custom,  or 
prescription. 


The  lord  of  a  manor  may  be  entitled  by  custom  to  enter 
have^righ't'of  upon  the  surface  of  the  copyholds  or  the  customary  freeholds, 
and  to  dig  pits  therein  for  the  purpose  of  working  the  mines,^ 
or  to  deposit  thereon  earth  or  rubbish ;  ^  or  to  use  a  portion  of 
the  subsoil  for  the  carriage  of  the  minerals;^  either  uncon- 
ditionally, or  upon  the  terms  of  making  compensation  for  all 
damage.^  And  the  lord  of  a  manor  may  be  entitled,  either 
by  custom  or  by  prescription,  to  dig  pits  upon  the  surface  of 
the  waste  lands  of  the  manor  for  the  purpose  of  working  the 


'  Glasgow  V.  Farie,  13  A.  C.  694, 
695,  per  Lord  !Macnaghten. 

-  See  Loosemore  v.  Tiverton,  &c., 
R.  Co.,  22  Ch.  D.  33,  34,2'er  Fry,  J. 
See,  however,  Jamieson  v.  North  Brit. 
R.  Co.,  6  Scot.  L.  R.  188  ;  a  decision 
under  the  Scotch  Act,  8  &  9  Vict. 
c.  33. 

•''  LoosemoretJ.  Tiverton, &c.,R.  Co., 
22Ch.D.33,42,^erFry,J.  The  House 
of  Lords  reversed  the  Court  of  Appeal 
and  restored  the  decision  of  Fry,  J,  : 
see  9  A.  C.  480. 

■•  10  &  11  Vict.  c.  17. 


^  Ballacorkish,  &c.,Co.  15.  Harrison, 
L.  R.  5  P.  C.  59.  It  does  not,  how- 
ever, appear,  whether  the  custom  was 
one  exercisable  by  the  lord  of  the 
manor  as  such.  See  also  Eardley  v. 
Granville,  3  Ch.  D.  832. 

6  See  Ballacorkish,  &c.,  Co.  v.  Har- 
rison, siq).  59,  60. 

7  See  Eardley  v.  Granville,  sup.  833. 

8  See  Ballacorkish,  &c.,  Co.  v.  Har- 
rison, siqj.  ;  Eardley  v.  Granville,  sup, 
826, 833  :  see  also  Great  Laxey  Mining 
Co.  V.  Clague,  4  A.  C.  115, 116  ;  A.-G. 
V.  Mylchreest,  lb.  309. 
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underlying  mines  or  quarries/  ^Yitll  the  incidental  right  to 
deposit  earth  or  rubbish  upon  such  surface. - 

However,  a  customary  user  of  copj'holds,  in  order  to  be  But  custom  as 
good,  must  not  be  without  limitation.  If,  therefore,  it  subject  to  '^' 
involves  a  right  which  might  be  exercised  so  as  to  render  restriction. 
a  copyhold  tenement  useless  for  the  tenant,  it  will  be  bad. 
Thus,  in  an  action  brought  by  the  customary  tenant  of  a 
manor,  the  following  custom  was  alleged.  It  was  said,  that 
■whenever  the  lord  of  the  manor,  or  his  tenants  of  collieries 
within  the  manor,  sank  pits  in  the  freeholds  of  the  manor  for 
the  jjurpose  of  working  the  collieries,  he  and  they  had  been 
accustomed  to  throw  the  earth,  stones,  coals,  &c.,  coming 
from  such  pits  together  in  heaps  on  the  land,  being  customary 
tenement  of  the  manor,  "near  to  such  pits  there  to  remain 
and  continue,"  and  to  place  wood  there  for  the  necessary  use 
of  the  pits,  and  to  take  away  from  thence  part  of  the  coals 
-so  placed  there,  and  to  burn  other  part  of  such  coals  "  at  his 
and  their  free  will  and  pleasure."  It  was  held,  that  this 
•custom  was  bad,  as  being  uncertain  and  unreasonable.'^ 

'  Rogers  v.  Taylor,  1  H.  &  N.  706.         Wilkes   r.    Broadbcnt,   1    Wils.    G3  ; 
-  lb.  2  Str.  1224. 

■'  Broadbent  v.  Wilks,  Willes,  3G0  ; 
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Every  co 
owner  en 


WORKING  AND  USER  AS  BETWEEN  CO-OWNERS  AND 

PARTNERS. 

c— CO-OWNERSHIP  WITHOUT   PARTNERSHIP  EITHER  IN 
WORKING  OR  LAND. 

(a)  Possession  and  Working — Generally. 

Any  joint  tenant,  tenant  in  common,  or  coparcener,  of  a 
Mtledto  work,  mine  or  quarry,  is  entitled  to  enter  upon  and  work  it.^  "  No 
authority  has  been  referred  to,  and  I  believe  none  can  be  found, 
to  say  that  the  rights  of  tenants  in  common  in  a  mine  are  not 
as  extensive  as  can  be  suggested  for  each  of  those  tenants  to 
do  what  he  wills  with  the  undivided  property,  provided  always 

that  he  does  not  take  more  than  his  share How  is 

a  tenant  in  common  to  enjoy  his  share  (if  that  is  the  right 
expression)  of  the  common  property  in  a  coal  mine,  if  he  is 
not  at  liberty  to  dig  and  carry  away  the  coal?  "  " 

In  case  of  actual  ouster,  the  injured  party  may  recover 
possession  of  his  undivided  share  ;  ^  and  he  may  recover  mesne 
profits,^  or  charge  the  wrongdoer  with  an  occupation  rent,^ 
And  he  may  maintain  trover  or  trespass,  either  where  there  is 
actual  ouster,  or  where  the  common  property  is  destroyed  by 
the  act  of  the  co-owner.*^     Unless,  however,  in  case  of  actual 


Remedies  for 
interference 
with  right — 
generally. 


'  See  and  consider  Goodwyn  v. 
Spray,  2  Dick.  667  ;  Denys  v.  Shuck- 
burgh,  4  Y.  &  C.  Eq.  Ex.  42  ;  Griffies 
V.  Griffies,  8  L.  T.  N.  S.  758  ;  Jacobs 
V.  Seward,  L.  R.  5  H.  L.  464  ;  Job  v. 
Potton,  20  Eq.  84,  93,  94,  97.  See 
also  Co.  Litt.  199  b,  200  b.  Perens 
V.  Johnson,  3  Sm.  &  G.  427,  does  not 
contain  anything  to  the  contrary. 

•-  Job  V.  Potton,  20  Eq.  84,  93,  lycr 
Bacon,  V.-C.  Cf.  Wilkinson  v.  Hay- 
garth,    12    Q.    B.    837.     Ackroyd   v. 


Briggs,  14  W.  R.  25,  is  no  authority 
to  the  contrary  of  Job  v.  Potton,  its 
facts  being  apparently  entirely  mis- 
stated :  see  the  report  in  15  L.  T.  N.  S. 
521. 

:*  Co.  Litt.  199  b. 

■*  Denys  v.  Shuckburgh,  4  Y.  &  C 
Eq.  Ex.  51. 

'=>  McMahon  v.  Burchell,  2  Ph.  127  ;. 
Pascoe  V.  Swan,  27  Beav.  508. 

^  Jacobs  V.  Seward,  L.  R.  5  H.  L. 
4G4,  472,  et  scq.  ;  lie  Smith,  10  Ch.  85, 
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ouster,  or  unless  the  common  property-  is  destroyed,  none  of 
these  remedies  can,  in  general,  be  obtained.  For,  if  it  is  the 
right  of  the  person  seeking  the  remedy  to  enter  upon  and  work 
the  mine  or  quarry,  it  is  equally  the  right  of  the  person  against 
whom  he  seeks  it  to  do  so. 

"Where  two  or  more  persons  are  co-owners  of  a  mine  or  Receiver  and 
quarry,  without  more,  and  disputes  take  place  between  them,  ^"'^"''^g''''- 
a  receiver  and  manager  will  not,  as  a  general  rule,  be 
appointed  at  the  instance  of  one  of  them.^  It  would  seem,  how- 
ever, that,  where  a  plain  case  of  exclusion  or  interference  is 
established,  the  appointment  will  be  made."  At  all  events,  if 
the  applicant  seeks  by  his  action  a  partition  or  sale,  he  will  be 
entitled  to  the  appointment  of  a  receiver  and  manager,  even 
on  interlocutory  application;'^  and  in  an  action  so  framed  the 
appointment  may  be  obtained,  if  a  case  of  mere  occupation, 
witliout  exclusive  occupation,  is  established.^ 

No  co-owner  is  entitled  to  work  in  an  improper  or  unskilful  Destructive 

Ti!  1        1  1  waste. 

I  manner  amounting  to  destructive  waste."  it  he  does,  ne  may 
be  restrained  by  injunction." 


(fi)  Account  and  C<>ntriJ)iiti(»t. 

And  no  co-owner  is  entitled  to  appropriate  more  than  his  Every  co- 

owiior  en- 
share  of  the  produce."     If  he  does,  an  action  for  an  account  titled  to  ac- 

will  lie  against  him.*'     In  accounting  he  is  bound  to  give  credit  ''°^"^'^- 

for  profits  earned;    but  he  is  entitled  to  take  credit  for  tlie 


'  Sec  Roberts  v.   Ebcrhardt,   Kay,  ''  Sec  Hole  v.  Thomas,  7  Ves.  58'J 

148,    158,    159.     The    contrary    was  Wilkinson  t'.  Haygarth,  12  Q.  B.  837 

formerly  laid   down  :  see   Jefferys   v.  Arthur  v.  Lamb,  2  Dr.   i:  Sm.  428 

Smith,    1  J.    k   W:    203;  Wyngct  v.  Job  r.  Potton,  20  Eq.  84. 
Hcathcote,  cited  in  Bentley  r.  Bates,  ''  Ih. 

4  Y.  k  C.  Eq.  Ex.  187.  '  Denys  r.  Shiickburf^h,  4  V.  &  C. 

•-•  See  Sandford  r.  Ballard,  33  Bcav.  Eq.  Ex.  42  ;    Jacobs  v.  Seward,  L.  R. 

401.  5  H.  L.  404,  475,  478;  Job  v.  Potton, 

2  Roberts  v.  Ebcrhardt,  suj).  sup.  1)3. 

*  See  Porter  v.  Lopos,  7  Ch.  D.  358.  "  lb.  ;   Hi-.  Smith,  10  Cli.  85.     Prior 

Of  course,  if   a  receiver  only  is  ap-  to  the  Jud.  Acts  such  account  miKht 

pointed,  the  working  of  the  mine  is  have  been  obtained  either  in  equity 

stopped :  if  it  is  desired  to  continue  by  bill,  or  at  law  by  action  under  the 

the  working,  a  manager,  as  well  as  Act  4  &  5  Anne,  c.  3,  s.  27  :  see  Dcnys 

a   receiver,   is   necessary  :    Ex  parte  v.  Shuckburgh,  aup. 
Cambrian  Co.,  14  Ch.  D.  G53. 
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Not  in  general 
to  lien  or  con- 
tribution. 


expenses  of  getting  and  severing  and  bringing  to  bank.' 
Where,  therefore,  two  out  of  three  tenants  in  common  of  a 
mine  demised  their  shares ;  and  the  lessee  worked  less  than 
two-thirds  of  the  whole,  and  accounted  to  his  lessors  for  the 
agreed  rent ;  it  was  held,  that,  in  accounting  to  the  third 
tenant  in  common,  he  was  bound  to  account  according  to  the 
market  value  at  the  pit's  mouth,  less  the  expenses  of  getting 
and  severing  and  bringing  to  bank.^ 

On  'the  other  hand,  if  one  co-owner  chooses,  without  any 
agreement  with  the  others,  to  enter  on  and  work  the  mine  or 
quarry,  he  has  not,  in  respect  of  his  expenses,  a  lien  on  the 
share  of  the  others;'^  nor  can  he,  in  case  of  loss,  call  upon 
them  for  a  contribution.^  But  it  may  be  otherwise,  if  the 
working  takes  place  with  the  acquiescence  of  the  others,  and 
the  expenses  have  been  incurred  in  procurmg  necessaries.'' 


Co-owners  in 
general  part- 
ners as  re- 
gards third 
parties. 


(y)  Pledging  Credit. 

Whatever  relation  may  be  occupied  by  them  inter  se,  it 
seems  hardly  possible  for  two  or  more  co-owners  of  a  mine  or 
quarry,  if  they  in  conjunction  work  it  and  sell  the  produce,  to 
avoid  holding  themselves  out  to  the  world  as,  and  subjecting 
themselves  to  all  the  consequences  of  being,  partners  as  well 
in  the  land  as  in  the  profits  of  the  working.^ 


6.— CO-OWNERSHIP   OF   LAND,   BUT   PARTNERSHIP   IN 
WORKING. 


(a)  Possession  and  Working — Generally. 

"^ntitied.T"'"^       Where  two  or  more  persons  are  partners  in  the  working  of  a 

work.  mine  or  quarry  without  being  partners  in  the  mine  or  quarry 

itself,  any  partner  is  entitled  to  enter  upon  and  work  it  in  a 


1  See  Job  v.  Potton,  20  Eq.  84,  97. 

-  See  ib.  97,  98.  See  the  minutes 
of  the  order  at  p.  99.  In  the  case 
of  surface  property  there  would  be  no 
obligation  to  account  for  profits.  See 
and  consider  Henderson  v.  Eason,  17 
Q.  B.  701. 

•''  See  and  consider  Fereday  v. 
Wightwick,  1  R.  &  My.  45,  49,  50:. 


cf.  Kay  V.  Johnston,  21  Beav.  53G. 

■»  Henderson  v.  Eason,  17  Q.  B.  701, 
721. 

5  See  Scott  v.  Nesbitt,  14  Ves.  445 ; 
Sayers  v.  Whitfield,  1  Knapp  P.  C. 
149. 

'■  See  and  consider  Crawshay  r. 
Maule,  1  Swanst.  523. 
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practicable  and  feasible  way.^  He  will  not,  however,  against 
the  will  of  the  others,  be  allowed  to  send  a  separate  set  of 
miners  down  a  shaft  to  work  his  own  share  only  of  a  mine. 
For  if  every  partner  did  this,  it  would  be  practically  impossible 
to  continue  the  working.-  There  would,  in  fact,  in  such  a 
case,  be  a  direct  interference  with  the  others.-' 

Any  such  partner  is  entitled  in  an  action  seeking  for  dissolu-  Receiver  and 

,  ,      .  1-  manager. 

tion  and  accounts,  if  he  can  show  exclusion  or  disagreement 
between  the  partners  as  to  the  proper  method  of  working,  to 
obtain  on  interlocutory  application  an  order  for  a  receiver 
and  manager  of  the  whole  mine  or  quarry.^  Where,  however, 
dissolution  and  accounts  are  not  sought  for,  an  order  on  inter- 
locutory application  for  a  receiver  and  manager  will  not  in 
general  be  obtained.-^  Nor  even  in  an  action  seekmg  dissolu- 
tion and  accounts  will  such  an  order  be  obtained,  unless  the 
applicant  can  show  exclusion  or  interference ; "  or,  at  all  events, 
inal)ility  to  agree  upon  a  plan  for  the  working;"  and  it  is  not 
sufficient  to  show  mere  negative  want  of  co-operation.^ 

(fi)  Account  cdkI  Coitrihiition. 
Of  course,  no  such  partner  is  entitled  to  appropriate  more  Every  partner 

n      Ti.  1       1  l^  entitled  to 

than  his  share  of  the  produce.-'     If  he  does,  the  other  partners  account, 
may  obtain  an  account  against  him.     And  they  may  do  so 
without  seeking  a  dissolution.'"     For  the  necessity  of  seeking 
a  dissolution,  in  order  to  take  an  account,  applies  only  to 

'  See  and  consider  Jcfferj-sr.  Smith,  ^  See  and  consider  Lees  v.  Jones,  3 

13.  k  W.  302  ;  Roberts  v.  Eberhardt,  Jur.  N.  S.  954. 

Kay,  148,  1.59,  161—16.3.  '^  Roberts  r.    Eberhardt,  .s?/p.    101, 

='sce  Jcfler^-s  r.  Smith,  sup.;  Tatam  1G3.     For  the  form  of  an  order  which 

V.  Williams,  3  Ha.  355  ;  Roberts  v.  >"  a  proper  case  will  be  made,  see 

Eberhardt,  .sup.  150,  157.  <^legg   v.    Fishwick,    Set.    643,   044  ; 

:•  See   Roberts  r.   Eberhardt,    sup.  <"'larke  v.   Smith,  i6.  044;  Jcfferys  v. 

J/.Q   ^f^^  Smith,  ib.  (where  the  order  ran  "  him- 

<  Crawshay  r.    Maule,   1    Swanst.  self  or  such  other  person  as  he  should 

iOr,,  .507,  527^1  529  ;   Jcfferys  r.  Smith,  think  fit  being  a  practical  miner  ") ; 

sup.  .302;  Roberts  r.  Eberhardt,  .s^/).  Rodowald  r.   Wayne's  l^Ierthyr,  &c., 

148,  1.55;' County  of  Gloucester  Bank  Works,   ib.    044,   045   (where   special 

Ilvidry,  &c.,  Co.,  1895,  1    Ch.  037,  provision  was  made  as  to  debts). 

0.38.:  cf."  Bentley  r.  Bates,  4  Y.  &  C.  '••  Sec  Bentley  v.  Bates,  sup.   182; 

En    Ex.  182.  Roberts  r.  Eberliardt,  sup.   158,  159  ; 

^  Roberts  v.  Eberhardt,  sup.    1.55,  Clcgg  v.  Clcgg,  3  Giff.  322. 

168—100.  '"  Bentley  r.  Bates,  4  Y.  k  C  Eq.  Ex. 

•76.    101,    102.     As    to   what    will  182:  see  the  observations  on  this  case 

constitute  interference,  sec  ib.  in  Roberts  r.  Eberhardt,  Kay,  158, 159. 
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mercantile  concerns  strictly  so  called.     And  mining  concerns, 

although  mercantile  for  some,  are  not  so  for  all,  purposes.^ 

The  extent  to  which,  in  such  a  case,   appropriation  will  be 

disallowed  is  illustrated  in  Ch'gg  v.  Clegg."     There  A.,  B.,  and 

C,  were  tenants  in  common  of  mines  ;  A.  being  entitled  to  one 

moiety,  and  B.  and  C.  to  the  other  in  equal  shares.      Part 

of  the   surface  belonged  in   severalty  to  A.,    and  the  other 

(called  Bent  Grange)  to  B.  and  C.  in  equal  shares.     Under 

the  terms  of  an  agreement  with  them,  a  lessee  under  A.,  B., 

and  C,  sank  a  shaft  to  the  mines  through  Bent  Grange  for 

the  purpose  of  working  them.     He  subsequently  used  the  shaft 

for  the  carriage  of  foreign  coal.     In  a  suit  by  A.  against  B., 

C,  and  the  lessee,  it  was  held,  that  the  shaft,  having  been 

made  by  a  person  who  was  lessee  not  merely  of  B.  and  C,  but 

of  A,,   must,    although   made   upon   ground  which  was  the 

separate  property  of  B.  and  C,  be  considered  to  have  been  in 

effect  made  at  the  common  expense  of  all  the  lessors.     A 

decree  was,  accordingly,  made  declaring  the  title  of  A.  to  a 

moiety  of  the  profit  earned  in  respect  of  the  carriage  of  the 

foreign  coal. 

And  to  contii-       If  any  such  partner  incurs  proper  and  necessary  expenses 
bution  and        .,',.. 

lien.  m  the  workmg,  or  mcurs  expenses  to  preserve  the  mme  from 

,  a  calamity,  such  as  drowning,  he  is  entitled  to  have  them 
deducted  out  of  the  joint  profits  before  any  division  takes 
place.'^  He  is  also  entitled,  in  case  the  working  results  in  a 
loss,  to  call  upon  the  other  partners  for  a  contribution.*  And 
if,  in  the  course  of  the  working,  one  of  such  partners  becomes 
indebted  to  another,  the  creditor  has  a  lien  on  the  debtor's 
share  in  the  concern. ^  And  such  lien  will  be  enforced  against 
a  mortgagee  or  trustee  in  bankruptcy.^  The  lien  will,  how- 
ever, only  extend  to  the  debtor's  share  in  the  partnership 
concern.  There  can  l)e  no  lien  on  the  debtor's  undivided 
share  in  the  land.^ 

1  See  Bentley  v.  Bates,  S7tp.  190.  s  pereday  v.  Wightwick,  1  R.  &  ]\Iy. 

-  3  Giff.  322.  45 ;  Taml.  250  ;  Kay  v.  Johnston,  21 

■■'  Roberts  v.  Eberhardt,  Kay,  148,  Beav,  536. 

161,  162.  c  Fereday  v.  Wightwick,  sup. 

■»  See  Henderson  r.  Eason,  17  Q.  B.  ^  See  Lindley,  698, 
701,  721. 
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(y)  Pledging  Credit. 

"Whatever  relation  may  l)e  occupied  l)}'  them  inter  se,   it  Co-owners  in 
seems  hardly  possible  for  two  or  more  co-owners  of  a  mine  or  ^grsTs  fe^ 
quarry,  who  work  it  in  partnership,  to  avoid  holdmg  them-  ^^^^f^*^^'^^ 
selves  out  to  the  world  as,  and  subjecting  themselves  to  all  the 
consequences  of  being,  partners  in  the  land.^ 


parties. 


manager. 


c— ORDINARY   PARTNERSHIP.^ 
(a)  Possessioji  and  Worldng — Generally. 

Any  ordinary  partner  in  the  working  of  a  mine  or  quarrj^  Every  partner 
and  also  in  the  land  itself,  is  entitled  to  enter  upon  the  mine  work. 
or  quarry  and  work  it,  and  he  cannot  be  prevented  from  so 
doing  by  the  others.     But  he  must  work  it  in  a  practicable 
and  feasible  way,  and  not  in  a  wasteful  way.'^ 

Any  such  partner  is,  in  general,  entitled  in  an  action  Receiver  and 
seeking  for  dissolution  and  accounts,  if  he  can  show  exclusion, 
or  waste,  or  disagreement  between  the  partners  as  to  the 
proper  method  of  working,  to  obtain,  on  interlocutory  applica- 
tion, an  order  for  a  receiver  and  manager  of  the  mine  or 
quarry.^  And  the  mortgagee  of  a  partner  has  a  similar  right 
against  the  other  partners."'  Even  before  the  Jud.  Acts  this 
was  so ;  mining  operations  having  always  been  regarded  as  a 
species  of  trade."  Where,  however,  dissolution  and  accounts 
are  not  sought,  such  an  order  will  not,  in  general,  be  oljtained.^ 

'  See  Crawshay  v.  Maule,  1  Swanst.  19  Ves.  157,  159  ;  Crawshay  v.  JIaule, 

523.  1  Swanst.  495,  507,  526,  529  ;  Jefferys 

-  Of  course  it  does  not  follow,  that,  r.  Smith,  1  J,   <Sc  W.  302  ;   Rowe  v. 

where  two  or  more  persons  take  a  lease  Wood,  2  ib.  556, 558  ;  Roberts  v.  Eber- 

of  a  mine  for  a  specified  period  for  hardt,  Kay,  148,  161,  162. 

partnership  purposes,  the  duration  of  ••  Sec  ib.  :  cf.  Clegg  t;.  Fishwick,  1 

the  partnership  is  co-extensive  with  M.  &  G.  294.     For  the  form  of  the 

that  period:  see    Jefferys   v.  Smith,  order,  see  on/c,  p.  125,  n.\ 

1  J.  A:  W.  301 ;  Crawshay  v.  I^Iaule,  1  ^  See  Bentlcy  v.  Bates,  4  Y.  &  C, 

Swanst.  508,  516,521,522,526.    Where  Eq.  f:xch.  182,  187. 

there  is  a   conflict  of   evidence,  the  '"'  See  Jefferys  v.   Smith,  1  J.  &  W. 

onusof  establishing  that  there  is  more  302:    see   also  ante,   p.    69,  n.',   and 

than  a  partnership  at  will  lies  upon  other  cases  there  cited, 

him  who  asserts  that  fact :  Burdon  r.  '  Roberts  v.   Ebcrhardt,  Kay,  14H, 

Barkus,3GifF.  412;  4  DeG.F.cSc  J.42.  158—160;     Rowlands     v.      Evans, 

'  See  and  consider  Norway  t'.  Rowe,  Williams  v.  Rowlands,  30  Bcav.  302. 
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Sometimes 
appointed 
even  when 
dissolution 
not  sought. 


Same  person 
mortgagee 
and  partner. 


Nor  even,  in  an  action  seeking  dissolution  and  accounts,  will 
such  an  order  l)e  obtained  unless  the  applicant  can  show 
exclusion  or  interference/  or  clear  mismanagement  of  a  par- 
ticular and  specified  nature ;  -  or,  at  all  events,  inability  to 
agree  upon  a  plan-  for  the  working ;  ^  and  it  is  not  sufficient  to 
show  mere  negative  want  of  co-operation.^  A  fortiori,  such 
an  order  will  not  be  obtained,  where  dissolution  is  not  sought 
for,  and  the  application  is  made  on  behalf  of  a  lunatic.  For 
it  would  be  unjust  to  compel  any  person  to  carry  on  a  partner- 
ship with  the  committee  of  a  lunatic,  and  thereby  subject  him 
to  the  necessity  of  having  every  question  as  to  outlay  in  the 
management  determined  by  the  Court.' 

However,  under  very  special  circumstances  a  receiver  and 
manager  ma.y  be  appointed  on  interlocutory  application,  even 
in  an  action  which  does  not  seek  for  dissolution.  Thus,  in 
Sheppard  v.  Oxenford,^  the  defendant  was  the  managing 
partner  of  a  concern  constituted  in  this  country  for  the 
purpose  of  working  mines  in  the  Brazils,  and  he  was  also  the 
trustee  of  the  partnership  property.  The  operations  of  the 
concern  were  unsuccessful,  and  he  alleged  that  it  had  become 
largely  indebted  to  him.  The  plaintiff,  who  was  one  of  his 
co-partners,  filed  a  bill  for  an  account,  a  receiver  and  manager, 
and  other  relief,  but  not  for  a  dissolution.  The  plaintiff  gave 
notice  of  motion  for  a  receiver ;  but,  before  the  motion  could 
be  disposed  of,  the  defendant  left  England  clandestinely,  and 
proceeded  to  the  Brazils  for  the  purpose  of  selling  a  portion 
of  the  property.  A  receiver  and  manager  was  aj^pointed  ; 
the  Court  observing,  that  the  defendant  could  not,  notwith- 
standing that  there  might  be  a  considerable  sum  owing  to 
him,  be  allowed  to  take  advantage  of  his  mere  legal  right 
to  sell.' 

Whatever  may  be  the  rights  of  a  person  who  is  the  mort- 


'  Eoberts  v.  Eberhardt,  swp.  161, 
162.  As  to  what  will  constitute  inter- 
ference, see  ih. 

-  Howe  V.  Wood,  2  J.  &  W.  556. 
Dissolution  was  not  prayed  for,  but 
the  refusal  of  the  application  was  not 
put  upon  that  ground. 

■'  Jefferys  v.  Smith,  1  J.  &  W.  298, 
302  ;   Lees  v.  Jones,  3  Jur.  N.  S.  954. 


^  Roberts  v.  Eberhardt,  sup.  148, 
161,  163. 

^  Rowlands  v.  Evans,  Williams  v. 
Rowlands,  30  Beav.  302,  310. 

"  1  K.  &  J.  491. 

<■  The  receiver  and  manager  was  ap- 
pointed both  in  this  country  and  in 
the  Brazils.  For  the  form  of  the 
order,  see  1  K.  &  J.  501 :  Set.  645. 
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gagee  of  another  person,^  if  afterwards  he  also  becomes  his 

partner,  he  is  bound  to  have  regard  not  merely  to  his  position 

as  mortgagee,  but  to  his  position  as  partner.-     Having  regard 

to  the  latter  position,  he  cannot  wholly  exclude  the  mortgagor 

from  interference  ;  and  he  must  keep  regular  accounts  of  his 

receipts  and  payments  and  other  transactions  in  relation  to 

the  mine,  and  allow  the  mortgagor  constant  access  for  the 

purpose  of  inspecting  them.''     But  if  he  complies  with  his 

obligations  in  these  respects,  he  will  not  have  a  receiver  and 

manager  appointed  against  liim.^ 

If  one  of  two  or  more  partners  in  a  mining  concern  wishes  Delay. 

to  obtain  an  order  for  the  appointment  of  a   receiver   and 

manager,  he  must,  in  consequence  of  the  fluctuating  value  of 

mining  property,  be  prompt  to  take  the  proper  steps  ;  and  if 

he  neglects  to  do  so  until  the  mine  has  proved  profitable,  he 

will  be  deprived  of  his  right.'' 

In  an  action  not  seeking  for  dissolution,  an  injunction  may  injunction 

,,.        ,,        against  sale. 

be  obtained  to  restrain  a  partner  from  improperly  selling  the 
property  of  the  partnership.^ 

(P)  Acroiint — Trusts — Cojitriljutioii. 

Of  course,  no  partner  is  entitled  to  appropriate  more  than  Every  part- 
ner entitled 
his  share  of  the  produce.'     If  he  does,  the  other  partners  may  to  account. 

obtain  an  account  against  him ;  *  and  without  seeking  a  dissolu- 
tion.'* A  mortgagee  in  possession  being  bound  to  account  on 
the  footing  of  Avilful  default,  and  a  partner  not  being  so  l)Ound, 
it  is  doubtful  upon  what  principle  a  person  ought  to  account 
who  unites  in  himself  the  two  characters.^"  To  every  action 
for  an  account  all  the  partners  should  be  parties." 

The  mortgagee  of  a  partner  in  a  mine  or  (quarry  has  a  right  Rights  of 

niortRagee  of 

'  See  ante,  p.  94  ct  scq.  "  Clcgg  v.  Edmondson,  8  Do  G.  M.    ^" 

-  Rowe  V.  Wood,  2  J.   &  W.   550,  kG.  811,  814. 

557.  'J  Bcntloy  r.  Bates,  sm;).  182;   ante, 

3  75_  558,  550.  p.   125 :    see  the  observations  on  this 

■•  lb.  559.  case  in  Roberts  v.   El)erhardt,   Kay, 

*  See  Sheppard  v.  Oxenford,  1  K.  «fc  158. 

J.  497,  498.  '"  The  point  ^vas   mooted,  but  not 

"  See  ib.  500.  decided,  in  Kowe  v.  Wood,  2  J.  &  W. 

7  Bentley  v.  Bates,  4  Y.  &  C.  Eq.  55G,  557. 

Ex.182.  "  See  Sililuy   v.    Minton,  27  L.   J. 

Ch.  53. 

M.M.  K 
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to  an  account  against  the  other  partners.^  He  is  also  entitled, 
in  default  of  payment,  to  the  usual  foreclosure  judgment." 
And,  consequent  upon  the  latter  relief,  he  is  entitled  to  have 
an  account  taken  of  the  profits  of  the  concern  made  since  the 
issue  of  the  writ ;  to  have  an  account  taken  of  what  the  debts 
and  liabilities  of  the  concern  consist ;  and  to  have  it  ascer- 
tained, as  between  him  and  the  other  partners,  what  proportion 
of  such  debts  and  liabilities  is  properly  attributable  to  the 
share  mortgaged  to  him.^  Such  share  cannot,  moreover,  as 
between  him  and  the  other  partners,  if  they  knew  of  and 
assented  to  the  mortgage,  be  affected  by  any  burdens  which 
were  not  thrown  upon  it  by  some  contract  in  force  at  the  time 
when  the  mortgage  was  effected.'*  The  mortgagee  is  not,  how- 
ever, in  having  the  account  taken,  entitled,  as  against  the 
other  partners,  to  any  account  of  profits  paid  or  distributed 
before  the  issue  of  the  writ,^  Nor  is  he  entitled  to  contest  the 
propriety  of  the  way  in  which  previous  calls  made  upon  the 
other  partners  in  respect  of  their  shares  have  been  applied, 
or  to  require  the  other  partners  to  account  for  their  previous 
management  of  the  concern.''  In  case  the  instrument  under 
which  the  partners  have  worked  contains  a  clause  of  pre- 
emption, the  other  partners  are  entitled,  in  the  events  of  a 
foreclosure  judgment  being  obtained  against  the  mortgagor 
and  of  his  being  absolutely  foreclosed,  to  have  a  day  fixed 
within  which  they  or  some  or  one  of  them  may  redeem  the 
mortgage.'''  And  in  such  a  case,  inasmuch  as  each  of  the 
other  partners  is  entitled  to  see  that  the  amount,  upon 
payment  of  which  he  is  entitled  to  redeem  the  mortgage,  is 
properly  ascertained,  he  is  a  necessary  party  to  an  action  by 
the  mortgagee  to  realize  his  security.*^ 
Constructive  If  a  mine  or  quarry  is  held  upon  lease  by  a  partnership,  I 
trustee.  ^^^^  ^^^^  partner  before  or  upon  the  expiration  of  the  lease 

obtains  a  renewal  of  it  in  his  own  name,  he  will  be  a  trustee    , 

1  Bentley  v.  Bates,  4  Y.  &  C.  Eq.  ••  lb.  477. 
Ex.   182 :  see  also  Redmayne  v.  For-           ^  lb. 
ster,   2   Eq.    467,  477.      Cf.    Watson           «  lb. 

V.  Eales,  23  Beav.  294.  7  Jb.  477,  478. 

2  Redmayne  v.   Forster,  su2).  :   cf.  **  lb.  478.     As  to  the  general  law, 
Watson  V.  Eales,  sup.                                   see  s.  31  of  Partnership  Act,  1890. 

'  Redmayne  t'.  Forster,  87/2^.  477,478. 
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of  it  for  the  partnership.^     And  the  fact  that  the  partnership 

is  at  will,  or  that  the  lessor  would  not  have  renewed  to  the 

co-partners,  is  immaterial.-     And  the  mere  communication  of 

the    intention  to  apply  for  the  renewal  is  also  immaterial, 

especiallj-  if  the  person  managing  it  is  the  managing  partner.'^ 

If   any   partner   in    a   mine  or  quarrv  incurs  proper   and  Every  partner 
•^     ^  ,  ,  .  .  entitled  in 

necessary  expenses  m    the   workmg ;    or   nicurs  expenses  to  general  to 

■  1  •         p  1        -i.  1  1  •  1        •      contribution 

preserve  the  mme  from  a  calamity,  such  as  drownmg ;  he  is  .^^^j  ^j^.j^ 
entitled  to  have  them  deducted  out  of  the  joint  profits  before 
any  division  takes  place.*^  He  is  also  in  general  entitled,  in 
case  the  working  results  in  a  loss,  to  call  upon  the  other 
partners  for  a  contribution.''  And  it  is  in  general  immaterial, 
that  the  loss  should  consist  of  damages  given  against  him  for 
a  partnership  act.**  But  not  so,  where  the  loss  is  due  to  his 
own  personal  misconduct  or  gross  negligence.  Thus,  where 
a  managing  partner,  although  without  knowingly  trespassing, 
worked  beyond  the  limits  of  a  colliery  without  proper  inquiry 
as  to  the  limits  ;  and  continued  his  workings  after  notice  that 
he*  was  trespassing,  without  consulting  his  partners,  and  when 
it  was  evident  both  that  his  right  to  work  was  extremely 
doubtful,  and  that  the  profits  to  l)e  expected  from  so  doing 
were  small ;  it  was  held,  that  the  other  partners  were  not 
liable  to  contribute  to  a  sum  awarded  as  damages  for  the 
trespass."  If,  in  the  course  of  the  working,  one  partner 
becomes  indebted  to  another,  the  creditor  has  a  lien  upon  the 
debtor's    share    in    the   concern.**      And    sucli    lien    will   l)e 

'  Featherstonhaugh  r.  Fenwick,  17  and  if  so,  how ;  the  testator  having 

Ves.  298  ;  Senhouse  r.  Christian,  cited  been  the  cestui  que  trust:   see  Set. 

19  ib.  157, 159;  19  Beav.  356,  n, ,  .357,  n. :  1827. 

Clegg  V.   Fishwick,  1  M.  &  G.  298  ;  ^  Iloberts  v.  Ebcrhardt,  Kay,  148, 

Clegg  V.  Edmondson,  8  De  G.  M.  &  G.  IGl,  1G2  ;   Burden  v.  Barkus,  4  De  G. 

787  ;  Clements  v.  Hall,  2  De  G.  &  J.  F.  &  J.  51 :  cf.  Kay  r.  Johnston,  21 

17.S,  18G,  189,  which  reversed  S.  C.  24  Beav.  530. 

Beav.  3.33 :  sec  also  Norway  v.  Howe,  '^  Sec  German  Mining  Co.,  4  De  G. 

19  Ves.  159.  M.  &  G.  41,  42.      See  also  Henderson 

2  Clegg  V.  Edmondson,  nup.  v.  Eason,  17  Q.  B.  701,  721. 

•'  Ib.     For  the  form  of  the  declara-  "  Thomas  v.   Atherton,  10  Ch.   D. 

tion    which    will    be    made   in   such  199. 

a  case,   see    Clegg   v.   Fishwick,  Set.  '  Ib.  185,  199,  ct  scq. 

1801,  1802.      An  inquiry  was  directed  "  Norway  v.   Ilowc,   19   Ves.    ir>0  ; 

in  Clements  r.  Hall,  SI/;).,  of  what  the  Fcreday  u.  Wightwick,  1   R.  &  My. 

testator's   interest    consisted   at    his  45;  Taml.  250;  Kay  v.  Johnston,  21 

death,  and  whether  it  had  determined,  Beav.  530. 

K    '2 
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enforced  against  a  mortgagee  or  trustee  in  bankruptcy.^     The 
managing  partner  of  a  mine  or  quarry  cannot  be  made  liable 
for  not  advancing  more  money  in  the  working  than  a  prudent 
owner  would  have  done.- 
Account—  If  one  of  two  or  more  partners  in  a  mining  concern  wishes 

SaL~''^'''"  to  obtain  an  account ;  and  if,  having  a  mere  equitable 
interest,  to  give  effect  to  which  the  aid  of  the  Court  is 
necessary,  he  wishes  to  obtain  that  aid;  he  must,  having 
regard  to  the  fluctuating  and  hazardous  character  of  mining 
operations,  be  prompt  in  asserting  his  claim.  And,  if  for  a 
considerable  time,  during  which  the  mining  operations  have 
been  unprosperous,  he  has  neglected  to  assert  his  claim,  he 
will  not  be  permitted  to  come  forward,  and  claim  an-  account, 
when  the  operations  become  successful.'^  And  even  if  his 
position  is  that  of  a  person  who  has  a  legal  interest,  and 
whose  interest  it  is  attempted  to  disturb,  he  will  not,  if  he  has 
abandoned  his  rights  for  a  considerable  time,  during  which  the 
operations  have  been 'unprosperous,  and  during  which  he  has 
refused  to  bear  a  part  of  the  expenses,  be  allowed  to  claim  an 
account,  when  the  concern  becomes  prosperous.^  And,  by 
analogy  to  the  Statute  of  Limitations,  an  abandonment  for 
six  years  will  for  this  purpose  be  considered  sufficient.' 
When  not  If,  liowever,  a  person  who  has  a  legal  interest  can  show, 

that,  throughout  the  interval  during  which  he  had  refused  to 
contribute,  he  had  insisted  on  his  rights,  and  that  his  rights 
had  been  recognised  by  the  other  partners,  he  will  not  be 
disentitled  to  relief.^  Indeed,  to  disentitle  him  he  must  be 
shown  to  have  positively  abandoned  his  rights.  Mere  laches 
are  not  a  bar  to  a  person  who  has  a  legal  interest."     But 

'  Fereday  v.  Wightwick,  suj?.  *'  See  Clarke  v.    Hart,  6  H.   L.  C. 

2  Rowe  V.  Wood,  2  J.  &  W.  55G.  633,  affirming  Hart  v.  Clarke,  6  De 

:'  See  Clarke  v.  Hart,  6  H.  L.  C.  G.  M.  &  G.  232,  which  reversed  Hart 

633 ;  Rule  v.  Jewell,  18  Ch.  D.  660,  v.  Clarke,  19  Beav.  349.     Here  an  in- 

663.  terval  of  four  years  had  elapsed.     Cf. 

•»  See  Prendergast  v.  Turton,  1  Y.  &  Rule  v.   Jewell,  18  Ch.  D.  660,  664, 

C.  C.  C.  98,  affirmed  13    L.   J.  Ch.  665. 

268  (where  an  interval  of  eleven  years  ''  Clarke   v.    Hart,   stqy.  ;    Garden, 

had  elapsed)  ;  Rule  v.  Jewell,  18  Ch.  kc,  Co.  r.  M'Lister,  1  A.  C.  39,  57; 

D.  660.    See  also  Clarke  v.  Hart,  sup.       Rule  v.    Jewell,   siqj.  :    see   also   Er- 
'  Rule  V.  Jewell,  stq}.,  2'>er  Kay,  J.  :       langer  v.  New  Sombrero  Co.,  3  A.  C. 

cf.  Clegg  V.  Edmondson,  8  De  G.  M.       1282,  1283. 
&  G.  810. 


fatal. 
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where  such  a  person  obtains  reHef,  he  can  only  do  so  upon  the 

terms    of    undertakmg    to   bear   his    due   proportion   of   the 

expenditure,  and  of  aUowing  to  the  other  partners  interest  at 

£o  per  cent,  per  annum  upon  the  excess  of  their  expenditure 

beyond  their  proper  proportion.^ 

On  similar  principles  the  right  to  enforce  a  trust  of  mining  Trust— delay 

1       T      .  1  -J.    •  i.1      — wlicu  fatal. 

property   will   ni  many  cases  be  lost  unless  it  is   promptly 

asserted;-    such    property  being    "subject    to   extraordinary 

contingencies,"  and  requiring  for  its  productiveness  "  a  large 

and  uncertain  outlay."  '^     If,  for  instance,  one  of  two  partners 

in  a  leasehold  mine,  before  or   upon  the   expiration   of   the 

lease,  obtains  a  renewal  of  it  in  his  own  name  ;  and  the  other 

partner,   instead   of    immediately  enforcing  the  trust   which 

thereupon  arises  in  his  favour,'  permits  the  lessee  to  continue 

the  working ;  and  neither  applies  for  accounts,  nor  offers  to 

contribute  to  the  expenses ;  he  will  after  a  time  lose  his  right 

to  relief.-'     And  in  such  a  case  the  mere  continual  assertion 

of  a  claim,  unaccompanied  by  any  act  to  give  effect  to  it,  will 

not  be  sufficient  to  keep  alive  a  right,  which  would  otherwise 

be  precluded.''     It  would  not  have  had  that  effect  as  agahist 

the    Statutes   of   Limitations;    and    in    the    case   of   mining 

property  the  Court  goes  beyond  the  analogy  of  the  Statutes.^ 

And  it  must  always  in  such  a  case  be  difficult  for  a  claimant 

to  get  rid  of  the  objection  of  delay  by  attempting  to  show  that 

the  mine  in  question  had  l)een  tested  and  explored,  and  that 

no    uncertainty    whatever    attached   to    its   value.      For   no 

•'  degree  of  science,  foresight,  and  examination  affords  a  sure 

guarantee  against  sudden  losses,  disappointments,  and  reverses" 

in    the    working   of    a   mine.''     And    the   same   rule,    which 

>  Clarke  v.  Hart,  sup.  367,  u.  ;  Norway  v.  Howe,  I'J  Vcs.  15(), 

=  See  Clarke  v.  Hart,  G  H.  L.  C.  157  ;  Tatam  v.  Williams,  3  Ha.  35G ; 

683;  Cleggv.  Edmoridson.BDeG.M.  Clcgg  v.  Edmondson,  siqj.   787.     In 

&  G.  787;  Whallcy  r.  Wiialley,  2  De  tlie  latter  case  the  plaintiff  took  no 

G.  F.  &  J.  310,  331.  step  for  nine  years.    Sec  also  Clements 

■■'  Clegg  t'.   f>dmondson,   sup.   787,  v.  Hall,  sup.  180 — 188. 

808,   per    Turner,    L.    J.  :    see    also  '■  Clegg  v.  Edmondson,  sup. 

Clements  v.  Hall,  2  De  G.  k  J.  180,  '  Ih.  810:    cf.    Rule  i'.  Jewell,  18 

189.  Ch.  r>.  000  ;    ante,  p.  132. 

^  See  ante,  pp.  130,  131.  "  Clegg  v.  Edmondson,  8  De  G.  M. 

*  Sec  Senhousc  v.  Christian,  cited  k  G.  bM,  per  Knight-Bruce,  L.  J. 
19  Ves.  157,  159  ;    19  Beav.  350,  n., 
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apiDlies  against  a  beneficial  o^Yner,  applies  against  a  personal 
representative.^ 
When  not  The  objection  of  delay  may,  however,  be  got  rid  of  by  the 

claimant  showing  that  he  has  applied  for  accounts  of  the 
working,  and  that  the  application  has  been  refused.  For,  in 
such  a  case,  he  has  been  kept  in  ignorance  of  the  circum- 
stances which  were  necessary  to  enable  him  to  decide  as  to 
the  propriety  of  insisting  on  his  right.-  And  of  course  the 
objectioil  can  be  got  rid  of,  if  the  claimant  has  been  under 
disability.'^  And  in  doubtful  cases  the  non-communication 
of  the  intention  to  apply  for  the  renewal,  or  the  smallness 
of  the  subsequent  outlay  and  profits,  is  an  element  in  favour 
of  the  claimant.*  The  doctrine,  that  delay  is  fatal  to  the 
enforcement  of  a  trust,  does  not  appear  to  apply  wdth  the  same 
force  where  the  trust  is  express  as  where  it  is  constructive.' 

(y)  Pledging  Credit. 

Dealings  on  The  manager  of  a  mining  partnership,  whether  he  be  a 
partner  or  not,  may,  priiiul  facie,  as  between  the  j)artners 
generally  and  the  creditor,  bind  the  partners  generally  by 
incurring  debts  for  wages  and  goods  and  by  other  dealings  on 
credit  for  the  purpose  of  working  the  mine,  if  such  a  course 
appear  to  be  necessary  or  usual  in  the  management ;  and  such 
creditor  may  sue  any  partner  accordingly."  And  even  if,  in 
such  a  case,  the  concern  is  being  carried  on  with  a  smaller 
amount  of  capital  than  the  amount  agreed  on  at  the  time  of 
its  formation,  the  defendant  will  not  be  free  from  liability,  if 
he  has  acquiesced  in  that  course  of  management.^     Of  course, 

1  See  Clem£nts  v.  Hall,  2  De  G.  F.  Clegg  v.  Edmondson,  sup.  808,  812  : 

&  J.  186,  188.  cf.  ante,  p.  133.     But  see  Wlialley  v. 

-  See  ib.  173,  188  (reversing  S.  C.  Whalley,  2  De  G.  F.  &  J.  310. 
24Beav.  833),  ^jer  Lord  Cranworth.  «  German  Mining  Co.,  4  De  G.  M. 

3  Clegg  V.  Edmondson,  sitp.  813.  &  G.  19,  40,  41.     The  same  principle 

■•  Clements  v.  Hall,  2  De  G.  F.  &  J.  applies  in  the  case  of  cost-book  mines  : 

189,  190,  per  Turner,  L.  J.  The  latter  see  post,  Chap.  XIX.  Sect.  4,  d.  (o). 
judge  laid  it  down,  that  in  all  cases,  ''  Steigenberger  v.  Carr,  3  Man.  & 

where  the  right  to  enforce  the  trust  G.    191 ;    3   Scott,  N.    E.    466.     The 

is  sought  to  be  defeated,  the  grounds  same   principle   applies   in   the   case 

put  forward  for  defeating  it  should  be  of  cost-book  mines  ;  see  post.  Chap, 

watched  with  jealousy.  XIX.  Sect.  4,  d.  (o). 

'"  See  Walker  v.  Jefferys,  1  Ha.  341  ; 
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however,  in  every  such  action  it  must  appear  that  the 
defendant  is  in  fact  a  partner,  or  has  held  himself  out  as 
such.^  And,  if  the  goods  supplied  are  not  necessary-  or  usual 
in  the  working,  the  partners  are  not  liable  for  their  price.- 

It  is  doubtful  whether  the  authority  of  the  manager  extends  Bon-owing 
SO  as  to  bind  the  partners  by  borrowing  mone}'  on  their  credit,  Bumiesterr. 
although  such  money  be  applied  for  the  necessary  purposes  of  "  °^^^^' 
the  mine.  In  Biirmester  v.  Xorris'''  an  action  was  brought 
against  a  company,  which  had  been  established  for  the 
purpose  of  purchasing  and  working  mines  in  Prussia  and 
Bavaria,  to  recover  moneys  which  had  been  from  time  to  time 
lent  to  the  directors,  and  expended  by  them  in  working  the 
mines.  The  deed  of  settlement  of  the  company  provided,  that 
the  capital  should  be  i'50,000 ;  and  it  also  provided  means  for 
raising  additional  capital  in  case  such  a  course  became 
necessary.  It  further  provided,  that  the  business  of  the 
company  should  be  under  the  sole  control  of  the  directors. 
It  was  held,  that  the  deed  intended  the  mines  to  be  worked  by 
means  of  the  capital  to  be  subscribed,  and  that  the  provision 
as  to  control  merely  referred  to  the  management ;  that, 
independently  of  the  deed,  the  directors  had  no  power  to 
borrow  money  ;  and  that  the  action  was,  consec^uently,  not 
maintainable.^ 

However,  in  Diirarrci/  v.  Gill,''  where  the  proceeds  of  a  bill  §J|f^Bro\vii 
drawn  by  the  managers  of  a  mining  concern  had  been  applied  ^'-  Kidger. 
for  the  purposes  of  the  concern,  it  was  held,  that  the  defendant, 
who  was  a  director  and  shareholder,  although  not  lial)lo  on 
the  bill,''  was  liable  as  for  money  lent.  So  in  Broint  v. 
Kiihli}-.''  There  the  defendants  were  partners  in  a  mining 
concern,  the  deed  of  partiiershii)  of  which  provided  a  means  of 
raising  additional  capital  to  that  originally  subscribed,  in  case 
such  a  course  became  necessary.  It  was  thereby  also  provided, 
that,  if  any  partner  should,  for  any  other  purpose  than  the 
immediate  use  of  the  partnershi[),  draw,  accept,  or  indorse  any 

'   I'ott   r.   Eyton,    3   Coin.    B.    32:  '  Seo  aUo  German  Mining  Co.,  4 

cf.  Carter  v.  Whalley,  1  B.  ic  kd.  11.  Du  G.  M.  k  G.  35. 

=  Copper    Minors'    Co.    v.    Fo.x,  IG  ■'  M.  A:  M.  450;  4  C.  \:  1'.  121. 

Q.  B.  229.  ''  Sec  post,  pp.  13G,  137. 

•■•  G  Exch.  79G.  '  3  H.  vVc  N.  853. 
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bill  of  exchange  in  the  name  of  the  firm,  the  others  might,  by 
giving  notice,  dissolve  the  partnership.  The  plaintiff,  on  the 
promise  of  two  of  the  defendants  to  secure  him  by  a  bill  in  the 
name  of  the  partnership,  paid  certain  claims  against  the 
concern,  to  enforce  which  actions  had  been  commenced.  The 
bill  was  subsequently  given,  and  the  action  was  brought  to 
recover  the  amount  secured.  It  was  held  (1)  that  the 
defendants,  who  gave  the  bill,  had  a  clear  prima  facie  authority 
to  borraw  money  for  the  purposes  of  the  partnership  ;  (2)  that 
the  deed  could  not  have  intended,  that,  until  additional  capital 
was  raised  according  to  its  provisions,  the  business  of  the  firm 
should  be  stopped  ;  and  (3)  that  it  implied  a  power  to  draw 
bills,  which  was  more  extensive  than  a  mere  borrowing  power ; 
and  that,  accordingly,  so  far  from  impliedly  excluding  an 
authority  to  borrow  money,  it  impliedly  affirmed  that 
authority. 

It  is  not  easy  to  see  why  the  prima  facie  position  of  an 
ordinary  mining  partnership  or  company,  as  regards  the 
authority  of  the  members  to  bind  each  other  by  borrowing 
money  for  the  necessary  purposes  of  the  concern,  should  differ 
from  that  of  other  trading  partnerships  or  companies ;  ^  and  it 
is  conceived  that  Dncarrey  v.  Gill  and  Brown  v.  Kidger  are 
more  satisfactory  decisions  than  Burmester  v.  Norris.^  At  all 
events,  if  the  moneys  in  question  are  not  borrowed  from 
strangers,  but  are  advanced  by  some  of  the  partners  them- 
selves at  the  request  of  the  manager  or  managers,  they  will  be 
treated  as  debts  due  from  the  partnership;^  and  will,  moreover, 
prima  facie,  be  allowed  to  carry  interest.^  And  if  the  moneys 
in  question  are  advanced  by  the  managers,  they  may  be 
entitled  to  be  indemnified  by  the  partners.^ 

However,  prima  facie,  the  manager  of  a  mining  concern  has 
no  authority  to  bind  the  partners ;  nor  has  any  partner 
authority  to  bind  the  other  partners  ;  by  drawing,  or  making, 
or  accepting,  or  indorsing  bills  of   exchange  or  promissory 


^  The  law  as  respects  oost-book 
mines  stands  upon  a  different  footing  : 
see^osi,  Chap.  XIX.  Sect.  4,  d.  (/8). 

-  See,  however,  the  observations  of 
Turner,  L.  J. ,  in  German  Mining  Co. , 
4  De  G.  M.  &  G.  39  et  scq. 


•'  lb.  19 ;  where  the  company  in  ques- 
tion was  the  same  as  in  Burmester 
V.  Norris,  suj). 

■*  Ib.,2^er  Knight-Bruce,  L.  J.,  Tur- 
ner, L.  J.,  doubting. 

'"  German  Mining  Co.,  sup. 
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notes. ^  In  such  cases  the  person,  who  draws,  or  makes,  or 
accepts,  or  indorses  a  bill  of  exchange  or  a  promissory  note, 
is  alone  liable.  And  where  a  bill  is  drawn  upon  a  mining 
concern,  and  accepted  by  one  of  the  partners,  not  in  his 
indiYidual  capacity,  but  by  procuration  for  the  concern,  the 
partner  so  accepting  is  personally-  liable.-  Knowledge  or 
acquiescence  may,  however,  render  a  partner  liable  who 
■would  otherwise  not  be  so.'^  But  where  the  deed  of  association 
of  a  mining  concern  empowered  voting  by  proxy  at  meetings 
of  the  company  ;  and  a  meeting  took  place  ;  and  a  resolution 
was  carried  authorising  the  resident  director  to  accept  bills  for 
the  company ;  a  managing  director  who  was  not  present,  but 
was  represented  by  proxy,  was  held  not  to  be  bound.^  The 
state  of  the  law  as  to  negotiable  instruments  does  not  seem 
inconsistent  with  the  proposition,  that  one  of  two  partners 
may  bind  the  other  by  borrowing  money  for  the  pressing 
necessities  of  the  concern  ;  a  mere  borrowing  power  being 
obviously  much  less  extensive  than  that  of  drawing,  or  making, 
or  accepting,  or  indorsing  bills  of  exchange  or  promissory 
notes. 

'  Ducarrey  v.  Gill,  M.  &  M.  450  ;  1  C.  P.  499 ;  Peruvian  Railways  Co. 

4  C.  &  P.   121  ;  Bentley  v.  Bates,  i  v.  Thames,  &c.,  Co.,  2  Ch.  617.     The 

Y.  Sc  C.  Eq.  Ex.  191 ;  Thicknesse  v.  law  as  to  cost-book  companies  is  the 

Brorailow,  2  Cr.   &  J.  425  ;   Brown  same  :  see  ^jos^  Chap.  XIX.  Sect.  4, 

V.  Byers,  16  M.  &  W.  252 :  cf.  Bult  v.  d.  (7). 

Morrcll,   12  A.   &  E.  745 ;  Brown  v.  -  Owen  v.  Van  Uster,  10  C.  B.  318. 

Kidger,  3  H.  k  N.  853  (the  facts  of  =<  Harrison  v.  Hcathorn,  6  M.  &  G. 

wliich  are  stated  ante,  pp.  1.35,  136);  81  ;  Thicknesse  r.  Bromilow,  sup 

Bateman  f.  Mid-Wales  R.  Co.,  L.  R.  ^  See  Brown  v.  Byers,  sup. 
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Sect.  1.— TENANJ  IN  FEE. 


Every  ordinary  tenant  in  fee  simple  may,  of  course,  sell  his 
mines  or  quarries. 

The  Court  has  authority  to  sanction  the  sale  of  the  mines 
or  quarries  of  an  infant  tenant  in  fee.^  Indeed,  under  the 
Settled  Land  Act,  1882,"  such  an  infant  is  in  the  same 
position  as  a  tenant  for  life ;  and  the  powers  of  the  Act  may 
be  exercised  on  his  behalf  by  the  trustees  of  the  settlement ; 
or,  if  there  are  none,  then  under  the  direction  of  the  Court.-' 

The  committee  of  a  lunatic  may,  under  the  authority  of  the 
Court,  sell,  partition,  or  exchange  mines  or  quarries  belonging 
to  the  lunatic.^  And  land  containing  such  mines  or  quarries 
may  be  sold,  partitioned,  or  exchanged  without  the  mines  or 
quarries,  and  without  any  obligation  to  leave  support  for  the 
surface.'  The  lunatic  has  the  same  interest  in  the  moneys 
received  on  any  such  sale,  partition,  or  exchange,  as  he 
would  have  had  in  the  property  dealt  with ;  and,  on  his 
death,  moneys  received  for  equality  of  exchange  or  partition 
are,  subject  to  the  application  thereof  for  any  purposes 
authorised  by  the  Act,  considered  as  real  estate.'' 


1  See  44  &  45  Vict.  c.  41,  s.  41,  by 
which  the  provisions  of  the  Settled 
Estates  Act,  1877,  2^ost,  p.  140,  are 
made  applicable  to  infants. 

2  45  &  46  Vict.  c.  38. 

»  Ss.  59,  60.  The  Court  had  for- 
merly no  such  authority :  see  and 
consider  Ee  Smith,  10  Ch.  84,85.  The 
power  of  the  Court  to  authorise  the 


sale  of  particular  clumps  of  timber  in 
a  due  course  of  management  (Dyer  r. 
Dyer,  34  Beav.  504)  furnished  no 
analog}'  upon  the  present  point :  see 
ante,  p.  55,  n. '. 

•»  See  Lun.  Act,  1890  (53  &  54  Vict. 
c.  5),  s.  120. 

*  Re  Dicconson,  15  Ch.  D.  316. 

6  53  &  54  Vict.  c.  5,  s.  123. 
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Where  two  persons  of  sound  mind  were  tenants  in  Ec  Smith, 
common  of  mines  with  a  hmatic ;  and  the  two  sold  a  part 
of  the  mines,  and  granted  a  lease  of  another  part  in  con- 
sideration of  a  gross  sum  payable  b}-  instalments  within 
a  limited  time ;  and  one  of  the  two  subsequently  became 
a  lunatic ;  and  the  other  sold  and  granted  a  lease  of  other 
parts  in  like  manner  ;  and  the  sales  and  leases  were  subse- 
quently confirmed  b}-  the  Court ;  and  the  first  lunatic  died 
leaving  the  second  lunatic  her  heir-at-law  and  sole  next  of 
kin ;  and  the  second  lunatic  then  died  ;  it  was  held  (1)  that 
the  leases  were  in  the  nature  of  absolute  sales ;  (2)  that  the 
confirmation  of  the  sales  and  leases  operated  as  sales  under 
the  order  of  the  Court ;  and  (3)  that,  as  between  the  real  and 
personal  representatives  of  the  second  lunatic,  the  proceeds 
both  of  the  sales  and  the  leases  effected  after  she  became  such 
belonged  to  her  heir-at-law  as  real  estate.  But  it  was  held 
(4)  that  the  shares  of  both  the  lunatics  in  the  proceeds  of 
the  sale  and  lease  in  which  the  second  lunatic  concurred  were 
converted  and  belonged  to  the  second  lunatic's  next  of  kin.^ 

A  tenant  in  tail  of  mines  or  quarries  may,  upon  barring  the  Tenant  in 
entail,-  sell  them.      And  under  the  Settled  Land  Act,  1882,^ 
he  has  the  same  powers  as  a  tenant  for  life.*^ 

Sect.  2.— TENANT  FOR  LIFE. 

(rt)   Lands  Clauses  Cons.  Act,  1845. 

A  tenant  for  life  may  sell  minerals  under  section  7  of  the  ^lay  sell. 
Lands  CI.  Act.  But,  if  he  does,  and  if  at  the  time  the 
minerals  are  not  in  lease,  he  is  only  entitled  to  the  income 
of  the  proceeds,  and  he  is  not  entitled  to  the  corpus  or  to  an 
apportioned  part  of  it.  And  it  is  innuaterial,  that  he  is  unim- 
peachable for  waste ;  or  that  the  whole  of  the  minerals  could 
probably  have  been  worked  out  during  his  lifetime  ;  or  even 
that  a  specified  part  of  them  could,  but  for  pending  litigation 

'  lie  Smith,  10  Cli.  79,    a  decision  Wils.   172.      A.s  to  the  power  (Scot- 

under   the    repealed   Lun.    Keg.  Act,  land)  of  dispensing  with  a  prohibition 

1853.      Fines   are  real    estate  under  upon  an  heir  of  entail  from  granting 

the   express   provisions   of   s,    123   of  water  easements,  sec  Clerk  r.  C,  10 

Lun.  Act,  1890.  Se.ss.  Cas.  (Ser.  3),  G47. 

-  X  fine  might  formerly  have  been  •'  45  &  4G  Vict.  c.  38. 

levied  of  mines :    Port  v.    Turton,   2  ^  S.  58. 


under  Court. 
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between  him  and  the  purchasmg  company,  have  been  worlced 
out  prior  to  the  sale.  He  cannot  be  said  to  be  a  "party 
becoming  absohitely  entitled  to  such  money  "  within  section 
69  of  the  Act.i 

(/3)   Settled  Estates  Act,  1877.- 

May  sell  Under  the  Settled  Estates  Act,  1877,  sales  of  land  contain- 

ing mines  or  quarries  may,  under  the  authority  of  the  Court, 
be  obtained  at  the  instance  of  a  tenant  for  life.'  And  on  any 
sale  of  land,  which  may  be  authorised,  "any  earth,  coal, 
stone,  or  mineral  may  be  excepted,  and  any  rights  or  privileges 
may  be  reserved,  and  the  purchaser  may  be  required  to  enter 
into  any  covenant  or  submit  to  any  restrictions  which  the 
Court  may  deem  advisable."^  And  the  Court  has  power 
under  the  Act  to  authorise  a  sale  of  mines  with  an  exception 
of  the  surface ;  ^  or,  with  an  exception  of  the  surface,  a  grant 
of  mining  easements  over  the  surface,  and  a  reservation  of 
rent  in  consideration  of  such  grant.^ 

Application  of  All  money  to  be  received  on  any  sale  effected  under  the 
authority  of  the  Act  may,  if  the  Court  shall  think  fit,  be  paid 
to  any  trustees  of  whom  it  shall  approve,  or  otherwise  must 
be  paid  into  Court ;  and  such  money  must  be  applied,  as 
the  Court  may  from  time  to  time  direct,  to  some  or  one  of  the 
purposes  mentioned  in  the  Act ;  '^  or  if  in  Court,  it  may  be 
invested  or  applied  as  capital  money  arising  under  the  Settled 
Land  Act,  1882. '^      And  until  the  money  can  be  so  applied 

1  Eobinson's  Settlement  Trusts,  ^  Re  Mallin's  Estates,  3  Giff.  126 ; 
1891,  3  Ch.  129  :cf.  Re  Barrington,  nom.  Re  Law,  7  Jur.,  N.  S.  511;  Re 
38  Ch.  D.  523,  post,  p.  380,  a  decision  Gray's  Estates,  W.  N.  1875,  p.  106 ; 
under  s.  74.  decisions  under  the  repealed  Act  19 

2  40  &  41  Vict.  c.  18.  &  20  Vict.   c.   120,    s.    11.      See   the 
•*  S.  16.     Leave  to  sell  is  obtainable       former  case  for  an  illustration  of  the 

at  the  instance  of  "  any  person  en-  terms  on  which  such  a  sale  may  be 

titled  to  the  possession,  or  to  the  re-  sanctioned.      For   the   form    of    the 

ceipt  of  the  rents  and  profits,  of  any  order,  see  Set.  4th  ed.  1498. 

settled   estates   for   a   term   of  years  ^  Re  IMilward's  Estate,  6  Eq.  248,  a 

determinable  on  his  death,  or  for  an  decision  under  the  same  Act.    For  the 

estate  for  life  or  any  greater  estate  "  form  of    the  order,   see  Set.  4th  ed. 

(s.  23).  1498. 

•*  S.  19.     For  the  form  of  the  order,  ^  S.  34  :  see  also  s.  35. 

see  -Set.    4th   ed.  1498  ;    Re  Barrow,  «  45  &  46  Vict.   c.   38,  s.   32 :   see 

Set.  4th  ed.  1499.  post,  pp.  142,  143. 


proceeds. 


SECT.  2/       AND  EXCHANGES TENANT  FOK  LIFE.  141 

it  must  be  invested,  and  the  dividends  paid  to  the  parties 
entitled.^ 

(y)  Settled  Land  Acts.- 

In  the  Settled  Land  Act,  1882,  "mines  and  minerals  mean  Meanings  of 

"  mines  and  minerals  whether  already  opened  or  in  work  or  minerals^" 

"  not,''  and  include  all  minerals  and  substances  in,  on,  or  under  ^"*^  "mmmg 

purposes. 

"the  land  obtainable  by  underground  or  by  surface  working  ;  "^ 
and  "  mining  purposes  include  the  sinking  and  searching  for, 
"  winning,  working,  getting,  making  merchantable,  smelting, 
"  or  otherwise  converting  or  working  for  the  purposes  of  any 
"manufacture,  carrying  away,  and  disposing  of  mines  and 
"  minerals  in  or  under  the  settled  land  or  any  other  land,  and 
"  the  erection  of  buildings  and  the  execution  of  engineering 
"  and  other  works  suitable  for  those  purposes."'^ 

Section   3   of   the    Settled  Land   Act,  1882,  provides  that  ^lay  sell, 

,  .       ...  enfranchise, 

a  tenant  for  lite  : —  exchange,  or 

"  (i)  May  sell  the  settled  land  or  any  part  thereof,  or  any  P'^^'^ition. 
"  easement,  right,  or  privilege  of  any  kind  over  or  in  relation 
"  to  the  same  ;  and 

"  (ii)  Where  the  settlement  comprises  a  manor,  may  sell 
"  the  seignory  of  any  freehold  land  within  the  manor,  or  the 
"  freehold  and  inheritance  of  any  copyhold  or  customary  land, 
"  parcel  of  the  manor,  with  or  without  any  exception  or 
"  reservation  of  all  or  any  mines  or  minerals  or  of  any  rights 
"  or  powers  relative  to  mining  purposes ;  so  as  in  every  such 
"case  to  effect  an  enfranchisement;  and 

(iii)  and  (iv),  May  make  an  exchange  and  concur  in  making 
a  partition. 

Section  4  of  the  same  Act  provides  that : —  incidental 

.  .  1     11  1  1      regulations. 

(1)  and  (2),  The  sale,  exchange,  or  partition  sliall  be  made 
for  the  best  consideration  tliat  can  reasonaldy  bo  ol)tained  ; 

'  S.  36.     For  the  form  of  order,  see  ■'  As   to   open   and   new   mines   or 

Kct.    4th    ed.    1498,    1499.     For    an  quarries,  sOe  ante,  pp.  32  ct  scq. 

order  authorising  a  sale  with  an  ex-  •*  S.  2 :  cf.  ante,  pp.  4  ct  scq.     The 

ccption  of  minerals  and  approving  of  expression    "mines   or   minerals"    is 

the  investment  of  part  of  the  proceeds  occasionally  used  in  the  Act ;  but  this, 

in  the  purchase  of  other  land,  see  Re  of  course,  is  equivalent  to  "  mines  and 

Okeovcr ;    Wheeler    v.    Tootell,   Set.  minerals." 

4th  ed.  1501,  1502.  *  S.  2. 

■  1882,  1884,  1887,  1889,  and  1800. 
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"  (6)  On  a  sale,  exchange,  or  partition,  any  restriction  or 
"  reservation  .  .  .  v.ith  respect  to  mines  and  minerals,  or 
"  with  respect  to  or  for  the  purpose  of  the  more  beneficial 
"working  thereof,  .  .  .  may  be  imposed  or  reserved  and 
''made  binding  as  far  as  the  law  permits  ...  on  the 
"tenant  for  life  and  the  settled  land  or  any  part  thereof, 
' '  or  on  the  other  party  and  any  land  sold  or  given  in  ex- 
"  change  or  on  partition  to  him." 

"  (7)^  An  enfranchisement  may  be  made  with  or  without 
"  a  regrant  of  any  .  .  .  right,  easement,  or  privilege  thereto- 
"  fore  appendant  or  appurtenant  to  or  held  or  enjoyed 
"  with  the  land  enfranchised  or  reputed  so  to  be."  And 
pection  5  of  the  Act  of  1890  provides  that  "  on  an  exchange 
"or  partition  any  easement,  right,  or  privilege  of  any  kind 
"  may  be  reserved  or  granted." 

Section  17  of  the  Act  of  1882  provides  that : — 

"  (1)  A  sale,  exchange,  partition,  or  mining  lease  may  be 
"  made  either  of  land  with  or  without  an  exception  or  reser- 
"  vation  of  all  or  any  of  the  mines  and  minerals  therein  or 
"of  any  mines  and  minerals,  and  in  any  such  case  with  or 
"without  a  grant  or  reservation  of  powers  of  working,  way- 
"  leaves  or  rights  of  way,  rights  of  water  and  drainage, 
"  and  other  powers,  easements,  rights,  and  privileges  for, 
"  or  incident  to,  or  connected  with  mining  purposes,  in  re- 
"  lation  to  the  settled  land,  or  any  part  thereof,  or  an}'^  other 
"land." 

"  (2)  An  exchange  or  partition  may  be  made  subject  to 
"and  in  consideration  of  the  reservation  of  an  undivided 
"  share  in  mines  or  minerals."^ 

A  tenant  for  life  has  corresponding  powers  of  executing 
deeds,"  and  of  entering  into  preliminary  contracts ;  '^  and  he 
may  make  any  conveyance  which  is  necessary  or  proper  for 


'  It  is  conceived  that  a  tenant  for 
life,  even  though  unimpeachable  of 
waste,  could  not  pursue  a  course  of 
dealing  similar  to  that  mentioned  in 
the  case  of  trustees  {2)ost,  p.  146),  so  as 
to  leave  no  estate  whatever  for  his 
successor  in  title.  It  has  been  held, 
that  a  tenant  for  life  without  im- 
peachment of  waste,  with  power  to 


sell,  is  not  entitled,  if  he  sells,  to  the 
j)roduce  of  the  timber  on  the  lands : 
see  Doran  v.  Wiltshire,  3  Swanst.  699, 
701.  Moreover,  a  tenant  for  life  is 
under  this  Act  in  the  position  of  a 
trustee  :  see  s.  53. 

2  S.  20. 

•*  S.  31. 
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giving  effect  to  a  contract  entered  into  by  a  predecessor  in 
title.^ 

Section  21  of  the  Act  of  1882  provides  that  "  capital  money  "  Capital 
arising  under  the  Act  must  in  general  be  invested  or  applied  appiiJa^on 
in    some   or  one    of  the    modes    therein   mentioned,    which 
include  the  following  : — 

"  (iii)  In  payment  for  any  improvement  authorised  by  this 
"Act;" 

"  (vii)  In  purchase  of  land  in  fee  simple,  or  of  copyhold 
"  or  customary  land,  or  of  leasehold  land  held  for  sixty 
"  years  or  more  unexpired  at  the  time  of  purchase,  subject  or 
"  not  to  any  exception  or  reservation  of  or  in  respect  of  mines 
*•  or  minerals  therein,  or  of  or  in  respect  of  rights  or  powers 
"  relative  to  the  working  of  mines  or  minerals  therein  or 
"  in  other  land  ;  " 

"  (viii)  In  purchase,  either  in  fee  simple  or  for  a  term  of 
*'  sixty  years  or  more,  of  mines  and  minerals  convenient  to 
"  be  held  or  worked  with  the  settled  land,  or  of  any  ease- 
"  ment,  right,  or  privilege  convenient  to  be  held  with  the 
"  settled  land  for  mining  or  other  purposes."  - 

Section  24  of  the  Act  provides  that : —  Settlement  of 

"  (1)  Land  acquired   by  purchase,   or  in  exchange,  or  on  chased,  &c. 
"  partition,  shall  be  made  subject  to  the  settlement  in  manner 
"  directed  in  this  section." 

"(7)  The  provisions  of  this  section  referring  to  land  extend 
"  and  apply  as  far  as  may  be  to  mines  and  minerals,  and 
"  to  easements,  rights,  and  privileges  over  and  in  relation 
"to  land." 

Section  25  of  the  Act  provides,  that  improvements  authorised  improvc- 

,,,...,  ,  .  , .  .  .  imiits  witli 

by  the  Act  are  the  makmg  or  execution  on  or  ni  connection  capital 
with    and    for    the  benefit    of    settled   land   of   any   of    the  """"'>■ 
works  or  operations    therein    mentioned,    which  include    the 
fcdlowing  :  — 

"  (xv)  Jetties,  piers,  and  buidiiig  phiccss  on  rivers,  lakes, 
"  the  sea,  or  tidal  waters,  for  facilitating  transi)ort  ...  of 
*' minerals  and  of  things  required  for  mining  purposes;  " 

"  (xviii)     lirick-making,    tile-making,     and     other     works 

'  S.  G  of  Act  of  1890.  '  Sec  also  s.  1  of  Act  of  1887;  h.  13 

of  Act  of  1890. 
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sub-clauses 
(xix)  and 

(XX). 


Protection  as 
regards  waste 
in  execution 
of  improve- 
ments. 


"necessary  or  proper  in  connection  with  any  of  the  objects 
"  aforesaid ;  " 

"  (xix)  Trial  pits  for  mines  and  other  preKminary  works 
"  necessary  or  proper  in  connection  with  development  of 
"  mines. 

"  (xx)  Reconstruction,  enlargement,  or  improvement  of  any 
of  those  works." 

The  words  "  other  preliminary  works,"  in  sub-clause  (xix) 
of  section  25,  mean  preliminary  works  necessary  for  the 
development  of  mines;  such,  for  example,  as  putting  down  a 
pump  on  a  small  scale  for  working  a  single  seam.^*  The  scope  of 
sub-clause  (xx)  is  wider.  The  word  "  reconstruction  "  would 
authorise  the  reconstruction  of  the  pump,  if  necessary  ;  and 
would  do  so  not  merely  while  the  preliminary  works  were  pro- 
ceeding, but  after  they  had  ceased  to  be  preliminary,  and  had 
become  permanent.  And  the  words  "enlargement  or  improve- 
ment "  would  authorise  the  substitution,  if  necessary,  of  a  new 
pump  for  the  existing  one  ;  and  the  words  "  reconstruction,  en- 
largement, or  improvement  "  would  authorise  necessary  works 
not  merely  in  connection  with  the  single  seam  originally  worked, 
but  with  other  seams  subsequently  worked.-  Accordingly, 
where  lands  containing  mines  were  settled  by  deed  with  legal 
limitations,  and  with  a  term  to  trustees  of  a  power  of  sale 
and  exchange;  and  the  settlor  subsequently  devised  other 
lands  to  the  same  trustees  to  hold  to  uses  and  upon  trusts 
corresponding  with  those  in  the  deed  ;  and  he  bequeathed  his 
residuary  personal  estate  upon  trust  to  purchase  land  and 
settle  it  to  the  same  uses  ;  it  was  held,  that  some  of  the 
personal  estate,  which  had  not  yet  been  invested  in  land, 
might  be  applied  in  the  erection  of  a  new  pumping-engine 
and  pumps  for  draining  some  mines  included  in  the  deed.^ 

Section  29  of  the  Act  of  1882  provides  that  "the  tenant 
"  for  life  .  .  .  may  from  time  to  time  enter  on  the  settled 
"  land,  and,  without  impeachment  of  waste  by  any  remainder- 
"  man  or  reversioner,  thereon  execute  any  improvement 
"  authorised    by   this    Act    .    .    .  and    get    and    work    free- 


1  ]\Iundy  s    Settled    Estates,    1891, 
1  Ch.  403,  404. 
-  lb.  403—405. 


3  ]\rundy's  Settled    Estates,   1891, 
1  Ch.  399. 
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"  stone,  limestone,  cla}',  sand,  and  other  substances,  and 
"  make  tramways  and  other  waj's,  and  Ijurn  and  make  bricks, 
"  tiles,  and  other  things," 

A  tenant  for  life,  ^Yhen  intending  to  make  a  sale,  exchange,  Notices, 
or  partition,  must  give  a  month's  notice  to  the  trustees  of  the 
settlement,  and   (if   he   is  known  to  him)  to  their  solicitor  ; 
and  at  the  date  of  the  notice  the  number  of  the  trustees  must 
not  be  less  than  two.^ 

In  exercising  the  powers  of  the  Acts  a  tenant  for  life  is  a  Tenant  for 
trustee  for  all  the  parties  interested. - 

Section  56  of  the  Act  of  1882  provides,  that,  where  recourse  Where  other 

111.  1  A^  L  •     T   •    ^^       powers  avail- 

may  be  had  to  other  powers,  they  are  not  prejuciicially  able, 
aftected  by  the  powers  of  the  Act.  The  powers  of  the  "  Act 
are  cumulative."  "  But,  in  case  of  conflict  between  the 
"  provisions  of  a  settlement  and  the  provisions  of  this  Act 
*'  relative  to  any  matter  in  respect  whereof  the  tenant  for  life 
"  exercises  or  contracts  or  intends  to  exercise  any  power  under 
"  this  Act,  the  provisions  of  this  Act  shall  prevail ;  and 
"accordingly,  notwithstanding  anything  in  the  settlement, 
"  the  consent  of  the  tenant  for  life  shall,  by  virtue  of  this  Act, 
"  be  necessary  to  the  exercise  by  the  trustees  of  the  settle- 
"  ment  or  other  person  of  any  power  conferred  by  the 
"  settlement  exercisable  for  any  purpose  provided  for  in  this 
"Act." 

The  powers  of  the  Act  may  be  exercised  on  behalf  of  an  Infant. 
infant    tenant  for   life    l)y  the    trustees    of    the    settlement  ; 
or,    if   there    are    none,    then    under    the    direction    of   the 
Court.^* 

Where   the   only    power    of   sale  in    a  settlement  was  the  Where  Act 

11.1  1111  J    il  'i"<i  Bcttlc- 

ordmary  power  to  sell  the  wliole  lantl ;  and  the  power  was  ^^^.^^  not  in 
exercisal>le  by  the  trustees  with  the  consent  of  the  guardians 
of  the  tenant  for  life  during  minority  ;  and  it  was  proposed  to 
proceed  under  section  17  of  the  Act  of  1882;  ^  it  was  held, 
that  the  trustees  might  sell  without  the  consent  of  tlie 
guardians.'' 

•   S.  45:  see  alKos.  5  of  Act  of  1884.  "  Newcastlc'K    Estates,   24  Cli.    D. 

2  S.  53  of  Act  of  1882.  129.     As  to   procedure,    see    Settled 

■■»  S.  00  of  Act  of  1882.  Land  Act  Rules,  1882. 
■•  Ante,  p.  142. 

M.M.  ^ 


L-onllict. 
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Sect.  3.— TRUSTEES. 


May  not 
l<vimd  facie 
sell,  or  sepa- 
rately sell 
surface  and 
mines. 


Trustee  Act, 
1893. 


(a)   Sale. 

Of  course  trustees  have  no  power,  prima  facie,  of  their  own 
motion,  to  sell  lands  containing  mines  or  quarries.  And 
where  trustees  of  a  settlement,  under  which  a  tenant  for  life 
without  impeachment  of  waste  is  in  possession,  have  a  mere 
power  to  sell  the  lands,  without  more,  they  have  no  right,  of 
their  own  motion,  to  sell  them  with  an  exception  of  the  mines. ^ 
It  is  obvious  that,  if  trustees  had  such  a  right,  it  might  be  in 
the  power  of  a  tenant  for  life,  without  impeachment  of  waste, 
to  leave  no  estate  whatever  for  his  successor  in  title.  The 
trustees  might  exercise  their  right,  and  might  with  the 
proceeds  of  sale  purchase  land  which  itself  contained  mines, 
and  which  the  tenant  for  life  could  not  be  prevented  from 
working.-  However,  in  all  proper  cases  recourse  may  be  had 
to  the  powers  given  by  the  Settled  Estates  Act,  1877,'^  and  the 
Settled  Land  Act.^ 

Section  44  of  the  Trustee  Act,  1893,'  as  amended  by 
section  3  of  the  Trustee  Act,  1893,  Amendment  Act,  1894,^* 
provides  as  follows  : — 

"  (1)  "Where  a  trustee  or  other  person  is  for  the  time  being 
'  authorised  to  dispose  of  land  by  way  of  sale,  exchange, 
'  partition,  or  enfranchisement,  the  High  Court  may  sanction 
'  his  so  disposing  of  the  land,  with  an  exception  or  reservation 
'  of  any  minerals,  and  with  or  without  rights  and  powers  of 
'  or  incidental  to  the  working,  getting,  or  carrying  away  of 
'  the  minerals,  or  so  disposing  of  the  minerals,  with  or  with- 
'  out  the  said  rights  or  powers,  separately  from  the  residue  of 
'  the  land. 

"  (2)  Any  such  trustee  or  other  person,  with  the  said 
'  sanction  previously  obtained,  may,  unless  forbidden  by  the 
'  instrument  creating  the  trust  or  direction,  from  time  to  time, 
'  without  any  further  application  to  the  Court,  so  dispose  of 
'  any  such  land  or  mineral. 

1  Buckley  v.  Howell,  29  Beav.  54G :  »  Ante,  p.  140. 

of.    Plymouth  v.   Archer,  1  B.  C.  C.  •*  Ante,  pp.  141  et  seq. 

159,  160.  5  56  &  57  yict.  c.  53. 

2  See  Buckley  v.  Howell,  siq).  «  57  &  58  Vict.  c.  10. 
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"  (3)  Nothing  in  this  section  shall  derogate  from  any 
"  power  which  a  trustee  may  have  under  the  Settled  Land 
"  Acts,  1882  to  1890,  or  otherwise." 

The  Court  will  make  an  order  authorising  the  sale  of  land  Piactice 

under  Act. 

with  an  exception  of  the  mmes,  or  of  the  mmes  with  an 
exception  of  the  surface,  in  general  terms,  and  without 
reference  to  an}'  particular  sale.^  An  application  to  the  Court 
must  he  by  petition ;  ~  and  may  be  made  b}-  the  trustees 
authorised  to  dispose  of  the  land  as  in  the  section  mentioned ;  ■'' 
that  is,  by  wa}'  of  sale,  exchange,  partition,  or  enfranchisement. 
A  petition  by  trustees,  who  have  a  power  of  sale  exercisable 
with  the  consent  of  the  tenant  for  life,  for  leave  to  sell 
the  lands  and  minerals  separately,  need  not,  if  served  on 
the  tenant  for  life,  be  served  on  the  remainderman.^  But  in 
other  cases  the  crstuiH  que  tnisteiit  must  either  be  co-petitioners, 
or  appear  and  consent.' 

{j3)   Purchase  and  Mortf/afie. 
Trustees,  who  hold  monev  for  investment  in  or  on  land,   ^^^^  "°*  "^ 

'  "  general  pur- 

are  not  generally  empowered  to  purchase,  or  lend  money  on,  chase  or  lend 

land  containing  mines  or  quarries.'"'     It  would  seem,  however, 

that   trustees    cannot   be   prevented    from    purchasing    land 

containing  mines  or  quarries,  opened  or  unopened,  if  such  an 

investment   would  be   plainly   beneficial   for   all    the    parties 

interested."     And,  assuming,  that  they  act  without  any  desire 

to  favour  a  tenant  for  life  to  the  prejudice  of  a  remainderman, 

or  a  remainderman  to  the  prejudice  of  a  tenant  for  life,  the 

facts,  that    a   tenant  for  life   may   work    open    mines, "^  or,   if 

'  Willway's  Trust,  32  L.  J.  Ch.  226 ;  Palmer's  Will,   13  Eq.  408;   and  soo 

Wynn's    Estates,    IG   Eq.    237;  deci-  Be  Hirst's  ISIortgage,  45  Ch.  D.  2G3  ; 

sions  under  the    repealed    Conf.    of  decisions  under  the  repealed  Conf.  of 

Sales  Act.  Sales  Act.    For  forms  of  orders  sec  lie 

2  R.  S.  C,  O.  54  B,  r.  2.  Cawdor;  iic Trevor-lloper;  i?c Bowes 

»  lb.  r.  3.  Estate  Act;  lie  Willway's  Trusts  ;  lie 

*  Pryse's    Estates,    10    ?]q.     531  ;  Brown's  Trusts  ;  Sot.  1470. 

Powell's  Will,  23  W.  R.  151  ;  Naglc's  «  See  lie  Whiteley,  33  Cli.  D.  317; 

Trusts,  6  Ch.  D.  104  ;  decisions  under  12  A.  C.  727. 

the  repealed  Conf.  of  Sales  Act;  lie  '  Sco  Buckley  r.  Howell,  2'J  Beav. 

Skinner,   W.    N.    1896,    p.    68 :    see  552,  553.     As  to  open  and  new  mines 

also  Wynn's  fjstates,  siij).  or  quarries,  see  ante,  pp.  32  ct  seq. 

'"  Brown's  Trusts,  32  L.  J.  Ch.  275  ;  "  Ante,  p.  5T. 

L    2 


on  mines. 
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dispunishable  for  waste,  unopened  mines  ;^  and  that  a  tenant 
for  Hfe  punishable  for  waste  cannot  work  unopened  mines  ;- 
are,  it  would  seem,  immaterial."^  Where  a  testator  directed 
trustees  to  invest  trust  moneys  in  land  adjoining  to,  or 
convenient  to  be  held  with,  other  land  devised  by  him  in  strict 
settlement,  the  Court  sanctioned  an  investment  in  mines 
partly  under  and  partly  beside  such  other  land.* 


Express 
powers. 


(y)  Exirrcss  Poircrs — Construction. 

Where  a  settlor  desires  to  create  an  express  power  to  sell  or 
to  purchase  mines  or  quarries,  he  should,  it  would  seem,  make 
the  trustees  of  the  settlement  the  donees  of  the  power.^ 
Construction.  Mines  and  quarries  being  the  subject-matter  of  an  exception, 
and  not  of  a  reservation,^  they  would  not,  it  has  been  said,  be 
construed  as  coming  within  the  word  "reservations"  in  a 
power  of  sale.'  Nor  would  they,  it  has  been  said,  be  construed 
as  coming  within  the  words  "  rent  and  reservations  "  where 
there  were,  in  fact,  reservations  besides  rent.^  And  it  has 
been  said  to  be  doubtful,  whether  they  would  be  construed  as 
coming  within  those  words,  where  there  appeared  to  be,  in 
fact,  no  reservation  except  rent." 


Sect.  4.— MOETGAGEE. 

:Mortgagee.  The  expression  "other  person,"  mentioned  in  section  44  of 

the  Trustee  Act,  1893,  as  amended  by  section  3  of  the 
Amendment  Act,  1894,  includes  a  mortgagee.^"  A  mortgagee 
who  applies  under  the  Act  must  apparently  serve  the 
mortgagor,  and  also  subsequent  incumbrancers  (if  any).^^ 


1  Ante,  pp.  67,  68. 

-  Ante,  p.  63. 

•'  See  Buckley  v.  Howell,  stq). 

■*  Bellot  r.  Littler,  22  W.  R.  836. 

•■•  See  Vivian  v.  Jegon,  L.  R.  3  H.  L. 
290. 

^  See  post,  p.  216. 

7  Doe  V.  Lock,  2  A.  &  E.  705. 

«  76. 

'  !b.  For  the  form  of  such  a  power, 
see  Dav.  3,  pp.  1018,  1019;  4,  pp.  81, 
82,  n.     A  power  to  except  mines  on  a 


partition  or  exchange  is  frequently 
useful.    For  a  form,  see  Dav.  4,  p.  428. 

'"  See  Beaumont's  Mortgage  TrustSj 
12  Eq.  86 ;  Wilkinson's  Mortgaged 
Estates,  13  Eq.  634;  Hirst's  Mort- 
gage, 45  Ch.  D.  263  ;  decisions  under 
the  repealed  Conf.  of  Sales  Act. 

"  See  Hirst's  Mortgage,  sup.,  per 
North,  J. :  see,  however,  Beau- 
mont's Mortgage  Trusts,  s7/j).,  per 
Malins,  V.-C. ;  Wilkinson's  Mortgaged 
Estates,  sup.,  per  Wickens,  V.-C. 
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Sect.  5.— CO-OWNERS  AND  PARTNERS. 

(a)   Transfer  of  SJiare. 

Any  co-owner  of  a  mine  or  quarry  may  transfer  his  share  Co-o\raer 
without  the  consent  of  the  other  or  others.^ 

Any  partner  at  will  in  the  working  of  a  mine  or  quarry,  Partner  in 

.  J.       1  •      working. 

who  is  a  mere  co-owner  of  the  land  itself,  may  transfer  his 
share  both  in  the  land  and  in  the  working  without  the  consent 
of  the  other  or  others.-  His  right  to  transfer  his  share  in  the 
land  cannot  be  less  than  his  right  to  do  so  would  have  been 
if  he  were  not  a  partner  in  the  working.  And  his  right  to 
transfer  his  share  in  the  working  is  like  the  right  of  any 
other  partner  at  will  to  transfer  his  share.-^  Before  the 
Partnership  Act,  1890, ^  such  a  transfer  operated  as  a  dis- 
solution of  the  partnership ;  ■'  and,  if  any  subsequent  working 
was  carried  on  between  the  old  partners  and  the  transferee,  it 
was  by  virtue  of  a  fresh  partnership  arrangement.  Any 
partner  for  a  term  in  the  working  of  a  mine  or  quarry,  who  is 
a  mere  co-owner  of  the  land,  has  a  similar  right  of  transfer ;  ** 
and  such  a  transfer  did  not  before  the  Partnership  Act, 
1890, ^  necessarily  operate  as  a  dissolution,  but  gave  the 
old  partners  a  right  to  treat  it  as  a  dissolution  or  not  at 
pleasure."     Since   the  Partnership   Act,   1890,  it  seems  that 

'  Ciawshay   v.    Maule,    1    Swanst.  concern    "are    assignable,    and    tlio 

505,  518,  5iy,  523  ;    Bentley  v.  Bates,  death  or  bankruptcy  of  the  holder  of 

4  Y.  &  C.  Eq.  p:xch.  189  :  see  Steward  shares  does  not  operate  as  a  dissolu- 

r.  Blakeway,  G  llq.  47'J ;  4  Ch.  603.  tion  "  ;  and  a  similar  statement  was 

-  See  Crawshay  r.  Maule,  sup.  517  made  in  Kx  parte  Broadbent,  1  M.  & 

—519,    523 ;    Bentley   r.   Bates,    nap.  A.  038.     But  these  propositions  can- 

189.       It   will  bo   observed,  that   in  not,  except  as  respectscost-book  mines 

Crawsliay   r.    Maule    (see    Roberts   v.  (as    to  whicii    see  post.   Chap.    XIX. 

Eberhardt,  Kay,  155),  and  apparently  Sect.    4,    r.    (a)),   be   sustained.     See 

also  in  Bentley  v.  Bates,  the  partner-  Jefferys  v.  Smith,  3  Russ.  107,  108; 

Hhip  was  at  will.  Tatam  r.  Williams,  3  Ha.  355. 

:•  See  Lindley,  575.  "  See  Kx  parte  Broadbent,  1  M.  & 

••  53  &  54  Vict.  c.  39.  A.  G88. 

•■>  See  Lindley,   575  :  sec  Crawshay  "  See  Lindley,  57G.     See  Perens  v. 

1-.  Maule,  .s;/y».  525 ;  Bentley  f.  Bates,  Johnson,  3  Sm.   &   G.    424.     It   will 

sup.  189.      In  Fereday  v.  Wightwick,  be  ol)served  that  in  Bentley  v.  Bates, 

1   R.  &  My.  49  (the  report  in  Taml.  sup.,  where  the  L.  C.  B.  (p.  189)  says, 

2G1  does  not    contain  the  words),  it  "  Why   pray    for   a   dissolution    in   a 

was  said,  "  The  shares "  in  a  mining  case    where    you    may    dissolve    the 
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Ordinary 
partner. 


the  assignment  of  a  share  does  not  in  any  case  dissolve,  or 
give  an  absokite  right  to  dissolve,  the  partnership,  but  is 
merely  a  circumstance  enabling  the  Court  to  decree  a  dissolution 
if  it  thinks  fit,^ 

Any  ordinary  partner,  either  at  will  or  for  a  term,  in  a 
mine  or  quarry,  may  transfer  his  share  without  the  consent 
of  the  other  or  others.  The  ef5"ect  of  such  a  transfer  is  the 
same  as  the  effect  of  a  transfer  by  a  person  who  is  a  partner 
in  the  woi'ldng,  but  a  mere  co-owner  of  the  land.- 


Co-owner. 


Partner  in 
working. 


Ordinary 
partner. 


(/3)  Partition. 

Any  co-owner  of  a  mine  or  quarry  may  have  a  partition  of 
the  whole  mine  or  quarry,'^  unless  (as  usually  happens),  from 
the  impossibility  or  inconvenience  of  having  a  partition,  it 
would  be  more  proper  to  direct  a  sale.* 

And  any  partner  in  the  working  of  a  mine  or  quarry,  who 
is  a  mere  co-owner  of  the  land  itself,  has  a  similar  right ; '' 
either  before  or  upon  a  dissolution.^ 

But  no  ordinary  partner  in  a  mine  or  quarry  is  entitled, 
against  the  will  of  his  co-partners,  to  have  the  mine  or  quarry 
partitioned.^ 


Co-owner 
or  partner  in 
working — 
Partition 
Acts. 


(y)  Sale  of  Entirety. 

Independently  of  the  Partition  Acts,^  a  co-owner  of  a  mine 
or  quarry  is  not  entitled,  as  of  right,  to  have  the  whole  mine 
or   quarry   sold.''     Nor    is   a   partner   in   the  working   of   a 


partnership  itself  by  selling  your  own 
share  ?  "  it  does  not  ajjpear  that  the 
partnership  was  anything  more  than 
at  will. 

1  Lindley,  576,  577. 

-  See  preceding  page  and  sitjy. 

='  Crawshay  v.  Maule,  1  Swanst.  518. 
For  a  decree  for  a  commission  to  set 
out  the  boundaries  of  two  collieries, 
and  the  commissioners  to  look  into 
both  the  collieries  and  see  how  the 
one  intermixed  with  the  other,  and  to 
set  down  temporary  boundaries  ;  and 
the   order   on    further   consideration 


confirming  the  certificate  and  direct- 
ing the  collieries  to  be  held  and 
enjoyed  accordingly  :  see  Collingwood 
V.  Jenison,  Set.  1573. 

■»  See  Wild  v.  Milne,  26  Beav.  504. 

^  His  right  in  this  respect  cannot  be 
less  than  if  he  was  not  a  partner. 

•>  See  Wild  v.  Milne,  siqj. 

''  lb. 

8  31  &  32  Vict.  c.  40 ;  39  &  40  Vict. 
c.  17. 

'•'  Crawshay  v.  ^Maule,  sup.  505,  518, 
519,  528  ;  Steward  j;.  Blakeway,  4  Ch. 
609,  610. 
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mine  or  quarry,  who  is  a  mere  co-owner  of  the  land  itself,  so 
entitled ;  either  previously  to  or  upon  a  dissolution.^  How- 
ever, under  the  Partition  Act,  1868,-  if  it  appears  to  the 
Court  that  a  sale  of  the  property  and  a  distribution  of  the 
proceeds  would  be  more  beneficial  than  a  partition,  the  Court 
may,  on  the  request  of  any  of  the  parties  interested,  and 
notwithstanding  the  dissent  or  disability  of  any  others,  direct 
a  sale  accordingly.''  And,  if  the  party  or  parties  interested 
to  the  extent  of  one  moiety  or  upwards  in  the  property  request 
a  sale  instead  of  a  partition,  the  Court  is  bound,  unless  it  sees 
good  reason  to  the  contrary,  to  direct  a  sale.^  And,  if  any 
party  interested  requests  a  sale  instead  of  a  division,  the  Court 
may,  unless  the  other  parties  interested  in  the  property,  or 
some  of  them,  undertake  to  purchase  the  share  of  the  party 
requesting  a  sale,  direct  a  sale.'^  Where  a  sale  of  land  is 
directed  under  the  Act,  the  Court  will  not  in  general  reserve 
the  minerals.'' 
Any  partner  is  in  general  entitled,  in  an  action  seeking  for  Ordinary 

Ti-  1  1-1  11  ••  partner  may 

(lissokition  and  accounts,  and  without  regard  to  the  Partition  have  sale 

Acts,  to  have  the  whole  concern  sold.^     The  other  partners  !^xJd°to*Acts. 

cannot,  for  example,  in  the  al^seiice  of  contract,  insist  upon 

taking  his  share  at  a  valuation.     They  would  have  no  such 

right  in  an  ordinary  trading  concern  ;  and  a  mining  concern 

for  this  purpose  stands  upon  the  same  footing.*^     But  where 

there  is  a  contract,  the   other   partners  may   in    general,  it 

would    seem,   insist    upon    taking   the    sliiire    of   one   of    the 

partners  at  a  valuation  ;  even  although  the  partnership  has 

Ijeen  dissolved  by  the  bankruptcy  of  that  partner .'-•     Where  a 

sale   is  decreed,  tlie  C(jui't  will,  j)ciidiiig  tlu;  execution  of  the 

'  Steward  v.  Blakeway,  aiij).  Williams  v.  llowlands,  80  lieav.  802  ; 

-■  81  &  82  Vict.  c.  40.  Burdon  v.  Barkus,  4  De  (',.  F.  &  J.  4'.), 

'  S.  8.  50 ;  Steward  v.  Blakeway,  4  Ch.  000, 

^  S.  4.  (JIG:    sec  Tatam   v.  Williams,  3  lla. 

•  S.  r,.  355,  350. 

'    See  Lawe  r.  Stoney,  W.  N.  187G,  "  Sec  Hart  r.  Clarke,  0  i)e  (1.  M.  & 

p.  141.  (;.  249—251  (affirmed  Clarke  v.  Hart, 

"  Featherstonhaugh  v.  Fenwick,  17  0  H.  L.  C.  0.33):  sec  ante,  p.  09,  n.", 

Ves.  298;  Crawshay  i".  Maule,  1  Swanst.  and  other  cases  there  cited:  sec  also 

505,  518,  519,  523  ;  Roberts  i'.  Eher-  Burdon  v.  Barkus,  stij). ;  varying  upon 

hardt,  Kay,  155,  100;  Lees  v.  Jones,  this  point  S.  C.  3  CJiff.  431,  432. 

3  .Jur.,   N.    S.    954;    Wild    v.    Milne,  "  See  Whitmore  r.  Mason,  2  .J.  .^  H. 

20    Beav.    504  ;    Rowlands  v.   Evans,  204,  209,  215,  210. 
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decree,  appoint  a  receiver  and  manager.^  However,  where 
one  partner  is  an  infant,  and  a  proposal  is  made  by  the  co- 
partner to  buy  the  share  of  the  infant,  and  it  appears  that  it 
woiikl  be  for  the  benefit  of  the  infant  that  such  proposal 
should  be  accepted,  its  acceptance  will  be  sanctioned  by  the 
Court,  and  a  sale  of  the  whole  mine  dispensed  with.- 
Time  o£  sale.  A  sale,  to  take  place  immediately  after  judgment,  cannot 
be  required  as  a  matter  of  right.  "  The  Court,  if  it  directs  a 
sale,  wiU  so  direct  it,  that  the  property  may  be  sold  in  the 
manner  most  beneficial  for  all  parties  interested.  .  .  ."  "  The 
state  of  the  market  varies  so  much,  that  a  sale,  which  might 
be  beneficial  at  one  moment,  and  prejudicial  at  another, 
cannot  be  ordered  without  inquiry,"''  And  an  inquiry  will  in 
most  cases  be  directed,  whether  it  will  be  for  the  benefit  of 
all  persons  concerned  in  the  works  that  the  same  should  be 
sold,  and  in  what  manner,  as  going  works ;  or  that  they 
should  be  carried  on  for  the  purpose  merely  of  winding  up  the 
concern.'^  And  if,  in  an  action  seeking  for  accounts  and 
consequential  relief,  it  is  doubtful  whether,  after  debiting  the 
plaintiff  with  the  sums  which  he  ought  to  have  contributed 
towards  the  working,  a  balance  will  be  found  due  to  him, 
although  a  dissolution  may  be  adjudged,  and  accounts 
ordered  to  be  taken,  and  a  receiver  and  manager  appointed, 
the  question  of  a  sale  will  usually  be  reserved  until  the 
accounts  have  been  taken. ^  On  the  other  hand,  where  a 
partnership  has  been  dissolved,  and  the  circumstances  of  the 
case  require  it,  an  order  for  the  sale  may  be  obtained  on 
interlocutory  application  before  judgment.*"'     Indeed,  such  an 


'  See  Crawshay  v.  Maule,  siq).  507,  '•*  Crawshay  t'.  Maule,  1  Swanst.  506, 

526,  529;  Lees  v.  Jones,  siq). ;  Egberts  529,  x^er  Lord  Eldon. 

V.   Eberhardt,    sit}).     160;     Wild    v.  ■*  See  the  form  of  the  inquiry  directed 

Milne,  siq).  506  ;  Rowlands  v.  Evans,  in  Crawshay  v.  Maule,  siq}.  529 :  see 

siq).    310—312.      For     the    form     of  also    Clegg   v.    Fishwick,    Set.    1801, 

the    order,    see    Clegg    v.    Fishwick,  1802;    Lees  v.  Jones,   3   Jur.,  N.   S. 

Set.  643,  644.     In  Hart  v.  Clarke  (siqi.  955 ;  Wild  v.  Milne,  26  Beav.  506. 

254,  255),  a  receiver  and  manager  was  *  See  Hart  v.  Clarke,  6  De  G.  M.  & 

aijpointed,  a   dissolution   only   being  G.  282,  254,  255  :  affirmed  Clarke  v. 

decreed,  and  the  question   of  a  sale  Hart,  6  H.  L.  C.  638. 

being  reserved  until  the  accounts  were  ''  Crawshay  v.  Maule,  stq).  495,  506, 

taken.  523. 

-  Crawshay  r.  Maule,  1  Swanst.  530. 
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order  has  been  obtained,  even  before  dissolution,  to  prevent  a 
total  loss.^ 

A  sale  by  auction  will  usuall}-  be  directed.  And  in  such  a  Mode  of  sale. 
case  some  indifferent  person  well  acquainted  with  mining  pro- 
perty will  be  appointed  to  conduct  the  sale,  and  liberty  to  bid 
will  be  given  to  all  the  partners."  Sometimes  it  is  impossible 
to  carry  out  the  sale  by  public  auction.  The  mine  or  quarry 
may,  for  example,  be  held  on  lease,  and  the  lease  may  con- 
tain a  covenant  not  to  assign  without  licence.  In  such  a  case 
the  sale  will  be  directed  to  be  carried  out  by  private  contract.'' 

Where  no  sale,  either  b}-  public  auction  or  private  contract,  impossibility 
can  be  effected ;  as  where  the  mine  or  quarry  is  leasehold,  and 
there  is  a  covenant  not  to  assign  without  licence,  and  the 
lessor  refuses  to  accept  the  proposed  vendee  as  his  tenant ;  the 
partnership  may,  of  course,  be  nevertheless  dissolved  ;  but 
the  parties  will  have  imposed  upon  them  the  position  of  co- 
owners  of  the  land,^  and  become  subject  to  the  doctrines 
applicable  to  co-ownership."'  Where  a  decree  has  been 
obtained  for  a  dissolution  and  a  sale,  the  Court  will  some- 
times, at  the  instance  of  a  small  minority  of  the  partners,  and 
against  the  desire  of  the  others,  sanction  an  advantageous, 
although  expensive  and  important,  alteration  in  the  working, 
if  it  can  be  shown,  that  it  is  impossible  to  effect  the  sale,  but 
not  otherwise." 
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Companies,    local     authorities,"    and     other    bodies     pur-   Lands 
1-11  11  t  1.    i  I         T         1      Clauses  .\ct. 

cliasnig  lantls  under    the   compulsory  powers    or   tlie    Lands 

'  See  Heathi-.Fisher,38L.  J.  Ch.l4.  Johnson,  siij).  420,  427. 

-  llowlands  r.   Evans,  Williams  r.  "  Leos  v.  Jones,  .siiji. :  see  ante,  pp. 

llowlands,  W  Beav.  302, 310  :  see  Lees  122  et  seq. 

V.  Jones,  3  Jur.,N.  S.  955.    In  Wild  v.  ''  Lees  r.  Jones,  sii]>.  'J54. 

Milne,  2G  Beav.  504,  one  of  the  part-  "  See  s.   17G  of   Pub.    Health    Act, 

ners  was  given  the  conduct  of  the  sale,  1875,  which  incorporates  the  Lds.  Ci. 

and  liberty  was  given  to  the  others  to  Cons.    Act :    see   also    s.    3   of   Allot, 

bid.  .\ct,  1887.    Similar  compulsory  powers 

•'  Lees  I'.  Jones,  3  Jur.,  N.  S.  955.  are  vested  in  County  Councils  (s.  05 

See,  however,  Perensi'.  Johnson,  3  Sm.  of   the    Loc.    Gov.    Act,    1888)    and 

&  ti.  427.  Parish    Councils    (s.  9  of    Loc.    Oov. 

'  Lees  V.  Jones,  mq).:  see  Perena  f.  Act,  1894). 
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CI.  Cons.  Act,  1845,^  have  power  to  purchase  the  mmes 
and  minerals  thereunder."  And  this  power  is  not  confined 
to  cases,  where  the  mines  and  minerals  and  the  rest 
of  the  land  from  the  surface  down  to  the  centre  belong 
to  the  same  vendor,  and  the  purchase  of  the  minerals  is 
merely  part  of  the  purchase  of  the  whole  land.  It  extends 
to  cases  where  the  mines  and  minerals  and  the  rest  of  the 
land  are  in  different  owners.  If  the  law  were  otherwise,  the 
construction  of  their  works  might  become  impossible.^  Section 
334  of  the  Pub.  Health  Act,  1875,  provides  that  "  nothing  in 
"  this  Act  shall  be  construed  to  extend  to  mines  of  different 
"  descriptions  so  as  to  interfere  with  or  obstruct  the  effi- 
"  cient  working  of  the  same,  nor  to  the  smelting  of  ores 
"and  minerals,  nor  to  the  calcining,  puddliiig,  and  rolling 
"  of  iron  and  other  metals,  nor  to  the  conversion  of  pig-iron 
"  into  wrought  iron,  so  as  k)  obstruct  or  interfere  with  any 
"  of  such  processes  respectively."  But  this  provision  does 
not  restrict  the  powers  of  local  authorities  to  purchase  mines  ; 
its  obvious  application  being  to  nuisances  only.* 

Eail.  &  Wat.        And  the  company  or  other  body  in  question  are  none  the 

Clauses  Acts.     ■,  i     ,  ,  .  i  •  i      i 

less   empowered   to    purchase   mines   and    minerals    because 

the  provisions  of  the  Eail.  CI.  Act,''  the  Wat.  CI.  Act,"  or  the 

Pul).  Health  Am.  Act,  1883,^  may  apply  to  them.'^     A  railway 

company  purchasing  under  the  Eail.  CI.  Act  are  not  "entitled 

to  any  mines  of  coal,  ironstone,  slate,  or  other  minerals  under 

any  land  purchased  by  them,  except  only  such  parts  thereof 

as  shall  be  necessary  to  be  dug  or  carried  away  or  used  in 

the  construction  of  the  works,  unless  the  same  shall  have 

been  expressly  purchased ;  and  all  such  mines  excepting  as 

aforesaid  shall  be  deemed  to  be  excepted  out  of  the  conveyance 

1  8  &  9  Vict.  c.  18,  s«.  16  et  scq.  •*  10  &  11  Vict.  c.  17,  ss.  12,  18. 

-  Errington  v.  Met.  R.  Co.,  19  Ch.  ^  46  &  47  Vict.  c.  37. 

D.  559,  568,  569,  573,  578.  «  Birmingham  Canal   Co.   v.  Cart- 

'■'  lb.  569,  578.  wright,    11  Ch.  D.   421 ;    Hooper  v. 

■•  See  Ec  Dudley,  8  Q.  B.  D.  86,  96,  Bourne,  3  Q.  B.  D.  258  ;  5  A.  C.  1,  23, 

97,  per   Brett,  Cotton,  and  Lindley,  24 ;  Errington  v.  Met.  R.  Co.,  19  Ch 

L.  J  J.     Denman,  J.  (90),  considered  it  D.   559,    569,    572 ;    Mid.    R.    Co.    v 

to  refer  to  open  mines  (as  to  which  Haunchwood,    &c.,    Co.,    20  ib.  556 

see  ante,  pp.  32  ct  scq.),  as  opposed  to  Pountney  v.  Clayton,  11  Q.  B.  D.  833 

possible  future  mines.  Mid.  R.  Co.  v.  Robinson,  15  A.  C.  35 : 

*  8  &  9  Vict.  c.  20,  s.  77.  Holliday  v.  Wakefield,  1891,  A.  C.  86 
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of  such  lands  unless  they  shall  have  been  expressly  named 

therein  and  conveyed  thereby."^      And  the  Wat.  CI.  Act-  and 

(l)y  reference  to  that  Act)  the  Pub.  Heahh  Am.  Act,  1888,-^ 

contam    provisions   substantially    identical.^     The   power   of 

purchase  of  a  railway  company  or  other  body  is,  however, 

only   exercisable    in    respect    of   mines    and   minerals   lying 

under   lands   within    the   limits   of   those   described;    and  is 

only  exercisable  within  the  prescribed  time.'     And,  of  course, 

a  railway  company  or   other   body   are   only  empowered   to 

purchase    for   the    purposes  of  the  works  authorised    to   be 

constructed  by  them.'^ 

A  company  or  other  body  so  purchasing  therefore  acquire,   Effectof  these 
*^  PI-  provisions. 

without  express  purchase,  "  such  parts  of  the  mines  men- 
tioned "as  shall  be  necessary  to  be  dug  or  carried  away  or 
used."  And  they  may,  it  seems,  be  "  used  "  without  being 
first  "  dug  or  carried  away."  Under  the  Wat.  CI.  Act,  for 
example,  a  right  would  probably  be  acquired  to  minerals 
forming  the  bottom  and  sides  of  a  reservoir."  No  right  is, 
however,  acquired  to  the  "  parts"  themselves  except  in  so  far 
as  they  are  dug  or  carried  away  or  used.''  Such  a  company 
or  other  body  also  acquire,  without  express  purchase,  the  sand, 
gravel,  and  clay  forming  the  upper  soil,  as  such  minerals  are 
not  within  the  exception.'-'  And  they  are  empowered  by 
express  purchase  to  ac([uire  more.  The  words  "  except  only 
8uch  parts  thereof  as  shall  be  necessary  "  apply  as  well  to 
minerals  worked  by  underground  as  to  those  worked  by 
surface  workings.^"  And,  in  like  manner,  the  power  of  express 
purchase  applies  as  well  to  minerals  worked  by  surface  as 
to  those  worked  Ijv  underground  workings."  And  such  a 
company  or  other  body  are  not  deprived  of  the  power  which 
under  the  Lands  CI.  Act  they  would  have  of  purchasing  tlie 

'  8  &  9  Vict.  c.  20,  s.  77.     Working  '•  I'ountnoy  v.  Clayton,  11  Q.  H.  D. 

without  purchasing  will,  of  course,  he  829,  830;  iic  Gerard  and  L.&  N.  \V.  K. 

restrained:     Maritime,    Ac,    Co.    v.  Co.,  1894, 2  Q.  B.  922. 
Barry,  &c.,  Co.,  2  T.  L.  II.  803.  '  Glasgow   v.  Farie,    13  A.   C.  G85, 

-  10  &  11  Vict.  c.  17,  8s.  12,  18.  G8G,  per  Lord  Herschell. 

•■•  4G  &  47  Vict.  c.  37.  '*  lb-   G78,   VtHH,  per  Lords   Wutsoii 

*  As  to    parish  councils,    see   Loc.  and  Macnaghten. 
Gov.  Act,  1894,  s.  9,  suh-s.  10.  "  lb.  G57  :  see  (lute,  pp.  20,  27. 

■'  Errington  v.  Met.  R.  Co.,  19  Ch.  D.  '"  Glasgow  v.  Farie,  sup.  G78,  G88. 

570,  575.  "  yee  as  to  this  ante,  pp.  22  ct  serp 
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mines  and  minerals  as  a  separate  tenement.^  Nor  do  the 
words  "  expressly  purchased  "  confine  their  power  to  purchases 
by  agreement  only.  They  are  empowered  to  purchase  the 
mines  and  minerals  as  a  separate  tenement  by  compulsion. - 
And  the  mere  fact,  that  they  may  have  already  purchased 
the  surface  as  a  separate  tenement  does  not  exhaust  their 
power.  They  may  at  any  time  subsequently,  within  the 
period  limited  for  the  exercise  of  their  powers,  purchase  the 
underlying  mines  and  minerals.  For  there  can  be  no  dis- 
tinction in  principle  between  a  power  to  make  successive 
vertical  purchases  of  the  surface  and  the  underlying  strata, 
and  a  power  to  make  successive  horizontal  purchases  of  the 
surface  only.'*  And  they  may  purchase  the  whole  of  the 
underlying  mines  and  minerals,  or  a  part  only ;  at  their 
option.* 
Effect  of  The  power  vested  in  such  a  company  or  other  body  ''  of  pre- 

venTworking.  venting  the  working  of  a  mine  upon  the  terms  of  compensating 
the  owner  is  an  additional  and  independent  power,  and  does 
not  restrict  their  power  of  purchase."  For  it  may  well  be  more 
convenient  for  them  to  purchase  the  mines  when  they  are 
raising  their  funds ;"  and  they  may  be  able  to  obtain  them 
at  a  smaller  price  than  if  they  waited  until  the  commence- 
ment of  the  mining  operations.^  Moreover,  it  may  well  be 
that  they  may  require  to  use  the  space  occupied  by  the 
minerals.  Those  minerals  may,  for  example,  be  insufficient 
to  afibrd  adequate  support  to  their  works  ;  and  their  removal 
and  the  substitution  of  artificial  props  may  be  necessary  for 
that  purpose.  Or  the  space  in  question  may  be  necessary 
for  some  such  purpose  as  the  construction  of  culverts.  Indeed, 

'  Errington  v.  Met.  R.  Co.,  19  Cli.  ^  Re  Gerard  and  L.  &  N.  W.  R.  Co., 

D.  559,  569.  1894,  2  Q.  B.  922 :  see  also  S.  C.  1895, 

-  lb.   559,  5G9,  573,  574,  578,   579  ;  1  Q.  B.  464,  jxr  Lord  Esher. 

notwithstanding  the  dicta  to  the  con-  '"  See  s.  78  of  Rail.  CI.  Act,  s.  22  of 

trary  of  Lords  Cranworth  and  West-  Wat.   CI.  Act,  and  the  Pub.   Health 

bury  in  G.  W.  R.  Co.  v.  Bennett,  L.  R.  Am.  Act,  1883,  cited  ^J0S^  pp.  350— 

2  H.  L.  40,  41 ;  and  of  James,  L.  J.,  358. 

in  G.  W.  R.  Co.  v.  Smith,  2  Ch.  D.  '<  Errington  v.  Met.  R.  Co.,  19  Ch. 

244.  D.     569—571,    575,     576:     see     also 

=*  Errington    v.   Met.  R.    Co.,   siij).  post,  p.  387. 

559,  570,  574,  575.     See  further,  as  to  ^  Errington   v.   Met.    R.    Co.,   sup. 

purchase  under  the  Rail.  &  Wat.  CI.  570,  571. 

Acts,  post,  pp.  387,  388.  »  lb.  578. 
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as  in  the  case  of  minerals  which  are  not  such  within  the 
meaning  of  the  Acts,^  the  purchase  may  well  be  indispens- 
able to  the  existence  of  the  railway  or  works.-  But,  against 
the  will  of  the  landowner,  none  of  these  objects  can  be 
accomplished  without  acquiring  the  property  in  the  minerals.^ 

"Whenever    the   necessity    or   propriety   of    a   purchase    is  Evidence  as 

to  necessity- 
contested,  the  opinion  of  the  officer  of  the  compaiw  or  other  or  propriety 

bod}',  if  bond  fide,  is  the  only  evidence  required  ;  and  a  mere  °  ^^^'^ 

general  statement  that  the  minerals  in  question  are  required 

is  a  sufficient  expression  of  opinion.      The  onus  of  proving 

that  they  are  wanted  for   some   collateral   purpose,  or  that 

the   alleged   purpose   is  manifestly  absurd,  or  that  there  is 

in  other  respects  want  oihond  fides,  rests  upon  the  landowner.^ 

It  is  obligator}'  on  a  company  or  other  body  purchasing  Obligation  to 

purchase. 

solely  under  the  provisions  of  the  Lands  CI.  Act  to  purchase 

the  whole  land  from  the  surface  down  to  the  centre ; '   but 

a  l)ody  purchasing  under  the  joint  provisions  of  that  Act  and 

of  the  Rail.  CI.  Act,  or  the  Wat.  CI.  Act,  or  the  Pub.  Health 

Am.  Act,  1883,  may  elect  to  buy  the  land  without  the  mines." 

Where   lands,    which    a    railway   compan}-    are   authorised  "  Super- 
,     .  .    ,    .  1  1    r      ,1  1   ,,        rtuous" lands. 

by  their  special  Act  to  take,  are  conveyed  to  them  ;  and  the 

conveyance   contains   an    express   grant    of    the    mines   and 

minerals  thereunder  ;  and  the  lands  are  kept  by  the  company, 

not  honn  fide  for  the  purposes  of  the  undertaking,  but  merely 

for   the    purpose   of   working  the  minerals  ;    that  fact  is   in 

itself  evidence  that  the  lands  are  "superfluous"  within  the 

meaning  of  section  127   of  the   Lands  CI.  Cons.  Act,  1845.' 

Where,  however,  the  lands  are  kept  under  the  belief,  whether 

rightly  or  wrongly,  that  they  will  be  used  at  a  future  time 

for  the  purposes  of  the  undertaking,  the  mere  fact  that  the 

•company  in  the  meantime  choose  to  utilise  them  by  working 

the  minerals  thereunder  furnishes  no  such  evidence.**     And 

1  See  ante,  pp.  2G,  27.  '^'  !{<'   Huddersficld  and  Jacomli,  17 

'  Sec   Glasgow   V.  Farie,   13  .\.   C.  Kq.  470,  48U;    I'ouutncy  v.  Clayton, 

•698,    per    Lord    Macnaghten  ;    ante,  sup.  833,  836  ;  Holliday  r.  Wakefield, 

p.  27.  18'J1,  A.  C.  87,  88.     Sec  the  sections 

3  Errington    v.  Met.   R.    Co.,    sup.  of  the  Acts,  jkjs/,  pp.  350—358. 

.572,  574 — 57G.  '  See  Hooper  r.  Bourne,  5  A.  C.  22, 

*  lb.  569,  571,  570,  577.  /wr  Lord  Blackburn. 

4  See  Pountneyr.  Clayton,  11  Q.  B.  "  lb.  3  Q.  B.   I).  288,  per   Cotton, 
D.  833,  per  Brett,  M.  K.  L.  J.  ;  5  A.  C.  22,  per  Lord  Blackburn. 
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1 

if  it  afterwards  turns  out  that,  although  the  surface  is 
required  for  the  i^urposes  of  the  undertaking,  those  purposes 
could  be  answered  without  preserving  to  the  surface  the 
mineral  support,  there  does  not  appear  to  be  any  authority 
for  saying,  either  that  the  company  are  bound  to  sell  the 
mines  apart  from  the  surface,  or  that  in  default  of  such  sale 
the  mines  vest  in  the  adjacent  owners.^  Indeed,  it  has  been 
laid  down,  that,  where  in  such  a  case  it  afterwards  turns  out 
that  the  surface  is  superfluous,  and  vests  in  the  adjoining 
owners,  the  mines  and  minerals  will  not  so  vest,  but  will 
remain  the  property  of  the  company.-  But  this  was  doubted 
in  the  same  case  when  in  the  House  of  Lords.'^ 


Sect.  7.— OTHER  CORPORATIONS. 

Crown  lands.  Crown  lands*  are  under  the  management  of  the  Commis- 
sioners of  Woods;'  who  may  sell,*^  exchange,"  or  purchase* 
any  mines  or  quarries  ;  or  sell  any  part  of  them  for  the 
purpose  of  raising  money  for  the  redemption  of  the  land  tax 
charged  on  any  other  part.''  The  moneys  arising  from  sales 
or  exchanges,  if  not  immediately  wanted,  must  be  invested  in 
consols,  and  the  dividends  applied  in  the  same  manner  as  the 
income  of  the  land  revenues  is  applied.^*' 

Duchy  of  By  the  Duchy  of  Cornwall  Man.  Act,  1863,^^  the  Prince  of 

Cornwall 

lands.                      1  Hooper  v.  Bourne,  5  A.  C.  12,  i)er  the  Act  1  Anne,  st.  1,  c.  7,  the  sove- 

Lord  Cairns;  24,  2'<''"  Lord  Blackburn.  reign  has  been  disabled  from  selling 

-  lb.  3  Q.  B.  D.  258:  see  21Q,i)cr  any    part    of    the    Crown    lands    or 

Bramwell,  L.  J. ;  284,  per  Brett,  L.  J.  leasing  any  part  except  conditionally 

■'  See  5  A.  C.  23,  24,  ^jcr  Lord  Black-  (see    s.    5);  and  under  various   sub- 
burn,  sequent  Acts  the  land  revenues  of  the 

■*  The  general  law  only  as  to  Crown  Crown  have  been   placed   under   the 

lands  is  here  stated.     As  to  mines  of  management  of  the  Commissioners  of 

coal  and  iron  and  quarries  of  stone  Woods,  Forests,  and  Land  Revenues  :. 

within  the  Hundred  of  St.  Briavels,  in  see  10  Geo.  4,  c.  50,  ss.  1,  8. 

Gloucestershire,  see  post.  Chap.  XX. ;  ^  10  Geo.  4,  c.  50,  s.  34. 

and  as  to  mines  of  lead  in  parts  of  '  Ss.  42 — 44. 

Derbyshire,  see  post.  Chap.  XXI.  *  S.  52. 

'"  At    common    law    the    demesne  '  S.  59. 

lands  of  the   Crown  were  freely  dis-  i"  Ss.  108—110,  113. 

posable  by  the  reigning  sovereign  (see  "  26  &  27  Vict.  c.  49.     By  the  ori- 

1   Bl.  280) ;  who  might  therefore   at  ginal  constitution  of  the  Duchy  the 

pleasure  work,  or  sell,  or  lease    any  possessions    thereof  were    so   settled 

mines  or  quarries  beneath  or  within  that  they  could  not  be  separated  or 

them,  and  take  the  profits.    But  since  alienated  :  see  the  preamble  of  the  Act. 
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"Wales,  as  Duke  of  Cornwall,  may  sell,  or  enfranchise,^  or 
(under  the  machiner}'  of  the  Inclosure  Acts-)  exchange'^  atiy 
mines  or  quarries,  or  may  purchase  any  mines,  minerals,^  or 
quarries,  or  rights  of  mining.''  All  deeds  for  carrying  those 
purposes  into  effect  must  be  enrolled  in  the  Duchy  office 
within  six  months.''  The  moneys  arising  from  sales  or 
exchanges,  if  not  immediately  wanted  (whether  for  the 
purpose  of  purchasing  mines,  minerals,  quarries,  or  rights  of 
mining,  or  for  any  other  purpose),  must  be  invested  in 
consols,  and  the  dividends  applied  in  the  same  manner  as  the 
income  of  the  Duchj^  lands  is  applied."  In  case  the  Duke  of 
Cornwall  for  the  time  being  should  be  under  age,  the  powers 
given  by  the  Act  may  be  exercised  in  his  name  and  on  his 
behalf  by  the  Sovereign  for  the  time  being.*^  And  when  the 
Duchy  is  vested  in  the  Crown,  the  powers  of  the  Act  ma}-  be 
exercised  by  the  Sovereign  for  the  time  being.'^ 

Every  ecclesiastical  corporation   (with  certain  exceptions^")   Church  lands 

— o^eiicrcilly, 

may  in  general,  with  the  approval  of  the  Ecclesiastical 
Commissioners  for  England,  and  (if  such  corporation  be  the 
incumbent  of  a  benefice)  with  the  consent  of  the  patron, ^^  and 
upon  giving  three  months'  notice  in  writing  to  the  bishop, ^- 
sell,  or  convey  in  exchange  or  by  way  of  partition,  or  other- 
wise dispose  of,  mines  or  quarries  belonging  to  such  corpora- 
tion for  such  considerations  and  purposes  as  the  Commissioners 
may  deem  reasonahle  and  proper,  and  give  and  receive  money 
by  way  of  equality  of  exchange  or  partition ;  ^'^  and  they  may, 
with  the  like  approval  and  consent,  enter  into  and  vary 
preliminary  contracts.^  ^ 

However,  bvthe  Land  Tax  Red.  Act  (42  Geo.  3,  c.  IIG),  it  is  Land  Tax 

lied.  Act. 

'  Ss.  3,  37.  N  2G  &  27  Vict.  c.  49,  .s.  38. 

■-■  See  post,  p.  1G9.  »  S.   39.      S.    18    provides   for    the 

•I  S.  41.  settlement  by  arbitration  of  disputes 

'  "Minerals"  in  the    Act  include  respecting  boundaries,  or  tiie  title  to 

all  minerals,  whether  metallic  or  not,  any  property,  or  to  any  right  of  way, 

Ktone,  and  substrata  of  every  descrip-  or  water,  or  other  right. 

tion  :  see  s.  37.  '"  See  5  &  G  Vict.  c.  108,  s.  1. 

■  S.  7.      As  to   the   powers  which  "  S.  20;  21  &  22  Vict.  c.  57,  s.  1. 
were  exercisable  during  the  minority  '-  21  &  22  Vict.  c.  57,  s.  1. 

of  the  Prince,  see  7  &  8  Vict.  c.  G5.  '»  Ss.  1,  3. 

''  2G  &  27  Vict.  c.  49,  ss.  .30  ct  seq.  "  S.  4. 

■  Ss.  8,  13,  14 ;  31  &  32  Vict.  c.  35. 
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provided,  that  no  mines  or  minerals  or  seams  or  veins  of  coal, 
metals,  or  other  like  profits  belonging  to  any  manors  or  lands 
which  may  be  sold  by  an  ecclesiastical  corporation  for  the 
purpose  of  redeeming  any  land  tax,  whether  opened  or 
unopened,^  shall  pass  by  the  conveyance  of  such  manors  or 
lands,  either  by  express  or  general  words ;  but  (together  with 
all  incidental  easements)  shall  be  as  effectually  excepted  and 
reserved  as  if  expressly  excepted  and  reserved.-  This  Act 
repealed  as  from  the  24th  of  June,  1802,  the  Act  39  Geo.  3, 
c.  21,  which  contained  similar  provisions.^  Accordingly 
where  a  prebendary,  for  the  purpose  of  redeeming  the  land  i 
tax  on  part  of  the  estate  of  his  prebend,  sold  in  1799  under 
the  powers  of  the  repealed  Act  a  part  of  the  estate,  with  an 
exception  of  the  pipe  and  potter's  clay  thereunder  (except 
within  twenty  perches  from  the  houses  and  inclosures  forming 
part  of  the  land  sold),  and  with  certain  working  powers 
incident  to  the  exception ;  and  an  Act  ^  was  subsequently 
passed  which  confirmed  invalid  sales  under  the  repealed  Act ; 
it  was  held  that  the  confirming  Act  did  not  so  ratify  the  sale 
as  to  give  validity  to  the  exception  out  of  the  exception.^'  The 
Acts  in  question  do  not,  however,  affect  binding  contracts 
for  the  sale  of  lands  which  had  been  entered  into  before  they 
were  passed." 
Application  All  moneys  (other  than  moneys  which  shall  become  due  and 

of  proceeds,  p^^y^ble  by  way  of  perpetual  annual  chief  or  other  rent  or  rent- 
charge  0  received  in  respect  of  any  sale,  and  all  moneys 
received  in  respect  of  any  exchange  or  partition,  must  be  paid 
to  the  Commissioners,  or  such  moneys  or  any  part  thereof 
may,  with  the  approval  of  the  Commissioners,  be  permitted  to 
remain  outstanding  on  mortgage,  and  must  on  payment  off 
be  paid  to  the  Commissioners ;  and  the  moneys  so  paid  must 
be  laid  out  by  the  Commissioners  in  the  purchase  of  other 
lands  convenient  to  be  held  by  the  corporation  in  question ; 
and  the  purchased  lands,  and  the  lands  received  on  any 
exchange  or  partition,  must  be  conveyed  so  as  to  vest  in  the 

1  As   to   open   and   new   mines    or  ■'  Whidborne  v.   Eccl.  Commrs.,  7 
quarries,  see  ante,  pp.  32  ct  scq.                  Ch.  D.  375. 

2  S.  80.  *  Wilson  v.  Grey,  3  Eq.  117. 
:t  S.  12.  7  28  &  29  Vict.  c.  57. 

■•  57  Geo.  3,  c.  100,  s.  25. 
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corporation ;  and  until  the  purchase  the  moneys  must  he 
invested  and  the  dividends  applied  in  the  same  manner  as  the 
rents  of  the  purchased  lands  would  he  applied  in  case  the 
purchase  were  actually  made.^ 

An  assurance  for  charitahle  uses  may  contain  a  grant  or  Charity  lands. 
reservation  of  mines  or  minerals  or  of  any  easement. - 

Trustees  or  commissioners  of  turnpike  roads  are  empowered  ^Materials  for 

^  roads. 

to  contract  for  the  purchase  of  any  land  for  the  purpose  of 
digging  materials  for  the  repair  or  use  of  the  roads,  and  at  any 
time  afterwards  to  sell  the  land  so  purchased."^  Where  land 
has  been  allotted  to  or  otherwise  acquired  by  a  parish,  and  the 
materials  therein  have  been  exhausted,  it  may  be  sold  under  an 
order  of  the  Local  Government  Board  ;  and  any  right  to  mines 
or  minerals  claimed  by  the  lord  of  the  manor  or  any  other 
person  may  be  reserved,  or  the  sale  may  be  made  subject 
thereto ;  and  the  proceeds  of  sale  are  applicable  for  the 
l)enefit  of  the  parish.* 

Skct.  8.— copyhold  AND  INCLOSURE  ACTS. 
a.  Copijhold  Art,  1894. 
The  consideration  for  a  voluntary  enfranchisement  under  the  Considera- 

tion  for 

Copyhold  Act,  1894,  may  be  or  may  include  a  conveyance  of  voluntary 
a  right  to  mines  or  minerals,  and  a  right  to  mines  or  minerals  J^,'^,,';J'"^  '''^^' 
subject  to  the  same  or  corresponding  uses  and  trusts  with  the 
land  enfranchised  may  be  conveyed  as  such  consideration.' 
But  when  the  estate  of  the  lord  is  less  than  an  estate  in  fee 
simple  in  possession,  and  a  right  to  mines  and  minerals  not  in 
or  under  the  land  enfrancliised  is  conveyed  as  consideration,  the 
right  must  l)e  convenient,  in  the  opinion  of  tlic.  Board  of  Agricul- 
ture, to  1)6  held  with  the  manor,  and  must  bo  settled  to  uses  or 
on  trusts  con-esponding  to  those  on  which  the  manor  is  held.'' 
And  where  any  part  of  the  consideration  is  the  conveyance  of 
11  right  to  min(!S  or  minerals,  the  tenant  may  convey  the  riglit 

'  21  &  22  Vict.  c.  57,  s.  2.  ='  3  Cico.  4.  c.  UC,  s.  100. 

-  Mortmain   and    Charitable    Uses  *  39  &  40  Vict.  c.  G2,  ss.  1,  2,  5,  and 

Act,  1888,  s.  4,  sub-s.  4  (ii),  (iii).  Thi.s  G  :   of.  5  &  G  Will.  4.  c.  50,  s.  48. 

applies   to    voluntary   assurances    as  *  S.  15. 

well  as  to  assurances  for  value.  "  lb. 


M.M. 
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Mineral 
rights  not 
affected  with- 
out consent. 


Reservation 
or  grant  of 
easements. 


Lord  may 
approve 
against  com- 
mon of 
pasture. 


to  the  lord  and  his  heirs  to  the  uses,  on  the  trusts,  and  subject 
to  the  powers  and  provisions  subsisting  at  the  date  of  the 
enfranchisement  in  respect  of  the  manor  of  which  the  land 
enfranchised  is  held.^ 

An  enfranchisement  under  the  Act,  whether  compulsory  or 
voluntary,  does  not,  without  the  express  consent  in  writing  of  the 
lord  or  tenant,  aflfect  the  rights  of  the  lord  or  tenant  in  mines, 
minerals,  or  quarries,  whether  under  the  lands  enfranchised 
or  not ;  or  any  rights  of  entry,  way,  and  search,  and  other 
easements  of  any  lord  or  tenant ;  or  any  powers  which  but 
for  such  enfranchisement  might  have  been  exercised  for  the 
purpose  of  working  the  mines  or  quarries  or  carrying  away 
the  minerals  therefrom.-  But,  without  prejudice  to  these 
rights  and  powers,  the  owners  of  enfranchisements  may  disturb 
and  remove  the  soil  for  making  roads  or  drains,  or  erecting 
buildings,  or  obtaining  water. '^ 

Any  right  of  way  or  other  easement  in  the  land  enfranchised 
for  more  effectually  mining  and  carrying  away  minerals  may, 
with  the  consent  of  the  tenant,  be  reserved  or  granted  to  the 
lord.^ 

h.  Indosure  Acts. 
(a)  Statute  of  Merton. 

Under  the  right  of  approving  given  by  the  Statute  of 
Merton,-^  the  lord  of  a  manor  may,  as  against  common  of 
pasture,  sell  or  grant  leases  of  or  otherwise  appropriate  the 
waste  or  common  of  the  manor.*^  And  he  may  do  so  equally 
against  the  freeholders,^  as  against  the  copyholders,^  of  the 
manor.  And  it  is  immaterial  that  the  persons  entitled  to 
common  of  pasture  are  also  entitled  to  some  other  right  of 
common,  such  as  a  right  to  dig  sand,  if  they  complain  only  of 
the  interruption  of  the  right  of  common  of  pasture.^     He  must, 


1  S.  18. 

2  S.  23,  sub-s.  1. 
^  lb. 

■»  S.  24,  sub-s.  1. 

*  20  Hen.  3,  c.  4. 

*  Lascelles  v.  Onslow,  2  Q.  B.  D. 
449  et  seq. ;  Robinson  v.  Duleep  Singh, 
11  Ch.  D.  831 :  see  also  Williams  on 


Commons,  103  ct  scq. ;  Elton  on 
Commons,  175  ct  scq. 

'i  Which  is  the  more  usual  case. 

s  See  Williams,  123,  citing  Shake- 
spear  V.  Peppin,  6  T.  R.  741 ;  Elton, 
209  ct  scq. 

^  Fawcett  v.  Strickland,  Com.  Rep. 
577  ;  Shakespear  v.  Peppin,  siq). 
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however,  leave  sufficient  common  for  the  commoners ;  ^  and 
the  onus  is  upon  him  to  show  that  he  has  done  so."-  But  the 
fact,  that  for  such  a  period  as  ten  years  there  has  been  a 
sufficiency  of  common,  will  frequently  be  jmmd  facie  evidence 
that  an  actual  sufficiency  has  been  left.-' 

However,  the  lord  of  a  manor  cannot,  i)rima  facie,  as  against  Cannot 

J.    ,       1  ,  •    1       ±^  ■  )>rivid  facie 

common   ot   turl)ary   or  estovers,    appropriate   the   mmes  or  approve 
<iuarries,  or  the  earth  or  gravel,  in  the  waste  ;  such  a  thing  as  agamst  other 

^  o  '  o  commons. 

turf  not  being  annually  renewable.^  And  his  disability  in  this 
respect  is  irrespective  of  whether  sufficient  common  for  the 
commoners  would  be  thereby  left  or  not.''  Such  a  right  would 
not  be  authorised  by  the  Statute  of  Merton,  as  that  only 
entitles  a  lord  to  approve  against  common  of  pasture. **  The 
disability  in  question  does  not,  however,  exist,  unless  the  land 
proposed  to  be  approved  produces,  or  is  capaljle  of  producing, 
turf  or  fuel.' 

And  in  other  cases  there  may  be  a  special  custom  in  a  Cnstom— 
manor  authorising  a  lord  to  so  appropriate.^  But  even  in 
such  a  case  the  lord  must,  in  exercising  his  right,  leave 
sufficient  common  for  the  commoners  ;^  and  leave  it  in  such 
a  state  as  to  make  the  right  of  common  conveniently 
exercisable.^" 

In  an  action  of  trespass  against  a  commoner  it  was  shown  Ciarkson  v. 

\voodhouse. 

to  Ije  a  custom  for  the  owners  of  ancient  messuages  in  a  manor 
to  have  common  of  turbary  in  the  waste  for  necessary  fuel ; 
and  for  the  owner  of  the  waste  to  assign  to  the  owners  of  the 
messuages  reasonable  parts  of  the  waste  to  be  held  in  severalty 

•  Lascelles  v.  Onslow,   2  Q.  B.  D.  sup.  433,  450. 
iiOctscq.;  Ilobinson  r.  Duleep  Singh,  ■'  Lascelles  r.  Onslow,  .s//;). 

11  Ch.  I).  831.  ''  Arlett   v.    Ellis,  .s«/).  375;    A.-C. 

■  See  .\rlett  v.  p:ilis,  7  B.  A  C.  377  ;  v.   Hanmer,  27   L.  J.  Ch.  841  ;  Las- 

Betts  V.  Thompson,  G  Ch.  732;  Hall  celles  v.  Onslow,  siqi.  451;  Williams 

V.  Byron,  4  Ch.  D.  G80  ;  Lascelles  r.  on  Commons,  137. 
Onslow,  sup.  460;     Bell  v.  Love,  10  '  Peardon   i;.    Undcihill,   IG  C^>.   B. 

Q.  B.  D.  559.     The  onus  is  upon  the  120, 

commoner  where  the  question  arises  "  Arlett    r.    Kllis,   sup.    370,    371  ; 

as  to  the  right  of  the  lord  to  dig  for  Lascelles  v.  Onslow,  sup.  451. 
minerals  :  anlc,  p.  88.  '•'  Arlett  v.  K\\\«,  sup.  370,  371 ;  Las- 

»  Lascelles  i-.  Onslow,  sup.  celles  r.  Onslow,  sup.  451  :  cf.  Badger 

■•  Duljcrlcy  r.   Page,  2  T.    R.   391  ;  v.  Ford,  3  B.  &  Al.  155, 
Grant  v.  Gunner,  1  Taunt.  435  ;  Arlett  "'  Arlett  v.  Ellis,  7  B.  &  C.  377. 

V.  Ellis,  SMp.  374 ;  Lascelles  v.  Onslow, 
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Lascelles  v. 
Onslow. 


Copyholds  in 

waste. 

Notice  of 
intention  to 
inclose. 


for  digging  turves  for  necessary  fuel  in  respect  of  such 
messuages  ;  and  for  the  owners  of  such  messuages  to  get 
turves  in  such  reasonable  parts,  and  in  no  other  parts  of  the 
waste  ;  and,  when  and  so  often  as  the  turves  were  completely 
removed  from  such  reasonable  parts,  for  the  owner  of  the 
waste  to  inclose  them.     This  was  held  to  be  a  good  custom.^ 

Where  a  lord  in  1751  demised  a  brick-kiln  then  standing  on 
a  waste,  with  liberty  to  inclose  a  j^iece  of  land  not  exceeding 
half  an  acre,  and  to  dig  earth  for  the  use  of  the  kiln ;  and  the 
lease  was  renewed  from  time  to  time ;  and  meanwhile  leases  of 
other  parts  of  the  waste  were  granted  for  similar  purposes  ; 
and  during  the  currency  of  the  lease  of  1751  presentments 
were  made  by  the  homage  of  encroachments  on  the  waste  by 
strangers ;  but  no  objection  was  made  to  the  granting  of  the 
leases  ;  and  the  commoners  bought  bricks  at  the  kilns  ;  it  was 
held  that  there  was  evidence  sufficient  to  establish  that  the 
lord  had  by  custom  the  right  to  approve,  so  that  he  left 
sufficiency  of  turbary  and  estovers.-  And  such  evidence  may 
be  available  to  an  equal  degree  against  the  freeholders  as 
against  the  copyholders  of  a  manor ;  although  the  freeholders 
may  have  obtained  from  the  lord  an  express  grant  of  common 
of  turbary  and  estovers.'^ 

Sand  pits  or  gravel  pits  in  a  waste  may  be  copyhold  tene- 
ments distinct  from  the  waste,  and  demisable  by  custom.^ 

Any  person  intending  to  inclose  a  common  otherwise  than 
under  the  provisions  to  be  presently  mentioned"'  must  give 
three  months'  notice,  by  publication  in  the  local  papers,  to  all 
persons  claiming  any  right  in  such  common.'' 


Protection  of 

existing 

risjlits. 


(/3)  JSIodciii  Indosiire  Acts — Indosurc  and  llegnlation  of 
Commons? 

Where  land  has  been  inclosed,  by  encroachment  or  other- 
wise, from  land  subject  to  be  inclosed,  for  more  than  twenty 


'  Clarkson  v.  Woodliouse,  5  T.  E. 
412,  n.  Its  validity  appears  doubtful: 
see  ante,  pp.  113 — 115. 

2  Lascelles  r,  Onslow,  2  Q.  B.  D.  433, 
451, -452. 

••'  lb.  452,  453. 


■*  Doe  V.  Cook,  5  Esp.  221. 

''^  See  infra,  in  this  and  the  ensuing 
pages. 

«  39  &  40  Vict.  c.  56,  s.  31. 

'  As  to  tlie  metropolitan  commons, 
see  29  &  30  Vict.  c.  122. 
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years,  and  is  not  declared  allottable,  inclosure  proceedings 
cannot  prejudice  the  rights  of  the  Crown  or  others  to  such  land 
or  the  minerals  thereunder.^ 

A  provisional  order  for  the  regulation  of  a  common  may  Acljustment 

^  ^  /of  lights. 

provide  for  the  "adjustment"  of  the  following  "  rights  "  in 

respect  of  it  - : — As  respects  rights  of  common  of  turbary  in, 

or  taking  gravel  stone  from,  or  otherwise  interfering  with  the 

soil   of,   the   common,    being    waste   land   of    a   manor,    the 

determination  of  the  persons  to  exercise  and  the  mode,  places, 

and  times  of  exercise ;  and,  on  compensation  being  made  to 

any  person  aggrieved,  the  restriction,  modification,  or  abolition 

of  such  rights.    As  respects  any  common,  whether  waste  land 

of   a   manor   or   not,    the   determination    of   the   rights   and 

obligations   of   the   lord,    severalty  owners,  or  other  persons 

entitled  to  the  soil ;  and,  on  compensation  being  made  to  any 

person  aggrieved,  the  restriction,  modification,  or  abolition  of 

such  rights.     And  as  respects  any  common,   whether  waste 

land   of   a  manor  or   not,  the   determination    of   any  rights 

and    settlement    of    any    disputes    relating    to     boundaries, 

rights    in    the    soil    or    in    the    produce     of    the    soil,    or 

otherwise.'^ 

Evidence   in  sui^port   of   an  application   for  a  provisional  T)mft  pro- 

.  visional  order, 

order  must  comprise  statements  as  to  the  mines,  mnierals,  or 

valuable  strata  (if  any)  under  the  connnon  in  question  ;   the 

questions    of    boundary    (if    any)    concerning    such    mines, 

minerals,  or  strata  ;  and,  where  the  interest  of  any  lord  of  the 

manor  in  mineral  rights  may  l)e  aftected,  the  compensation 

agreed  on  or  pi-oposed  to  l)e  made  to  liiin.'     'I'he  Board  of 

Agriculture  may  then  order  a  local  inquiry  ; ''  and  if,  as  the 

result,  they  are  satisfied  that  it  is  expedient  to  proceed  further, 

must  frame  a  draft  provisional  order. 

If  tlie  ai)])Hcati()n  is  for  the  regulation  of  a  connnon,  the  statements 

and  con- 

draft  must  specify  whether  the  provisions  for  the  "  adjustment  ditions  to 
of  rights"  are  to  be  put  in  force.     And  where  the  interest  of 
any  lord  of  the  manor  in  mineral  rights  may  be  affected,  there 
must  l>e  inserted  a  statement  of  the  compensation  to  be  made 

'  10  &  11  Vict.  c.  Ill,  s.  3.  ■«  s.  10. 

-  39  &  40  Vict.  c.  5G,  ss.  2,  3.         '"   Ss.  10—12. 

•■'  S.  4. 


be  inserted. 
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to  him.^  And  there  may  be  inserted,  as  one  of  the  conditions 
of  the  inelosure,  any  special  agreement  or  matter  concerning 
or  affecting  the  lands  to  be  inclosed.-  And  this  provision 
authorises  a  condition  that  the  right  to  mines  and  minerals 
shall  be  severed  from  the  soil,  and  that  the  tenement  thus 
created  shall  remain  in  the  lord  while  the  soil  is  allotted  to 
others.'^  There  may  also  be  inserted,  as  one  of  the  conditions 
of  the  inelosure,  the  reservation  to  the  lord  of  rights  of  way 
and  other  easements  over  the  inclosed  lands  for  working  and 
carrying  away  mines  or  minerals,  although  not  under  the 
inclosed  lands,  and  whether  within  or  not  within  the  manor  ; 
and  also  for  working  and  carrying  mines  or  minerals  to  be 
reserved  to  the  lord  under  the  inclosed  land.^  Indeed,  where 
the  mines  or  minerals  are  reserved  to  the  lord,  there  must  be 
inserted  a  statement,  whether  or  not  a  right  to  enter  for  the 
purpose  of  working  is  also  to  be  reserved,  and  whether  or  not  any 
compensation  is  to  be  made  for  surface  damage.'  And  where 
there  is  any  mineral  property  or  other  rights  in  relation 
thereto  belonging  to  persons  other  than  the  lord  which  may 
be  affected,  there  must  be  inserted  a  statement,  whether  or 
not  a  right  to  enter  the  land  when  inclosed  for  the  purpose  of 
working  is  to  be  reserved  to  such  other  person,  and  whether 
or  not  any  compensation  is  to  be  made  for  surface  damage ; 
and  there  must  also  be  inserted  such  other  provisions  and 
reservations  as  may  appear  proper.*"  For  the  purpose  of 
providing  a  means  of  compensation  for  surface  damage,  the 
persons  interested  may  agree  as  to  the  mode  in  which  compen- 
sation shall  be  made ;  and  such  agreement,  if  allowed  by  the 
Board,  must  be  stated  to  the  valuer  as  part  of  his  instructions, 
and  embodied  by  him  in  his  report  and  award.^ 
Consents.  Before  the  draft  provisional  order  can  be  certified  to  be 

expedient,  persons  representing  two -thirds   in   value   of   the 

IS.   12  :    cf.  the  repealed  s.  27  of  provision  is  not  affected  by  39  &  40 

8  &  9  Vict.  c.   118,  and  the  decision  Vict.  c.  56,  s.  12.     As  to  the  meaning 

thereon  of  Musgrave  v.  Incl.  Comms.,  of  "  surface  damage,"  see  Allaway  v. 

L.  K.  9  Q.  B.  102.  Wagstaff,  4  H.  &  N.  681,  cited  j^st, 

-  11  &  12  Vict.  c.  99,  s.  1.  p.  317. 

^  Musgrave  v.  Forster,  L.  R.  6  Q.  B.  e  22  &  23  Vict.  c.  43,  s.  1 ;  39  &  40 

590.  Vict.  c.  56,  s.  12. 

■»  14  &  15  Vict.  c.  53.,  s.  9.  7  22   &   23   Vict.    c.    43,   s.   2  :    see 

"  See  22  &  23  Vict.  c.  43,  s.  1.    This  pos^  p.  169. 
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interests  iii  the  common  must  consent.^  If,  therefore,  in  any 
case  an  interest  inchides  brick  earth,  the  brick  earth  must  be 
vahied.  And  if  the  brick  earth  forms  part  of  the  surface  or 
Hes  so  close  to  it  as  in  effect  to  form  part  of  it,  it  is  immaterial 
that  "  minerals  "  may  have  been  expressly  excepted  from  the 
operation  of  the  inclosure ;  such  brick  earth  not  being  a 
mmeral.-  And  Avhere  the  common  is  land  within  a  manor  to 
the  soil  of  which  the  lord  is  entitled  in  right  of  the  manor, 
unless  there  is  more  than  one  person  interested,  the  expediency 
cannot  be  certified,  unless  the  person  interested  consents  ;  and 
where  there  is  more  than  one  person  interested,  the  expediency 
cannot  be  certified  in  case  such  persons  or  the  majority  of 
them  dissent.'' 

When  the  necessary  consents  have  been  obtained,  the  Board  Confirmation. 
must   certify   that   it  is  expedient  that  the  order  should  be 
confirmed  by  Parliament ;  and  the  certificate  is  then  presented 
to  Parliament,  and  may  be  confirmed.^ 

As  soon  as  conveniently  after  the  passing  of  anv  confirming  Appointment 

_    _      ^  ■  of  valuer. 

Act,  a  valuer  is  appointed  to  divide,  set  out,  and  allot,  or  to 
regulate,  the  common ; '  and  claims  are  then  heard  and 
determined." 

The  valuer  must  allot  to  the  surveyor  of  highways  such  part  His  duties 

.  .  and  powers — 

of  the  land  proposed  to  be  inclosed  as,   by  the  instructions  allotments. 

given  to  the  valuer,  shall  have  been  directed  to  be  appropriated 

for  supplying  stone,  gravel,  or  other  materials  for  the  repairs 

of  roads  and  ways  ;  or,  in  case  no  such  instructions  shall  have 

been  given,  such  part  (if  any)  as  the  valuer  shall  think  fit.^ 

And,   after    making   certain  other  specified  allotments,^    and 

after  making  provision  for  payment  of  the  expenses  by  sale 

of  land  in  case  the  expenses  shall  be  so  directed  to  be  paid," 

'  39  &  40  Vict.  c.  5G,  s.  12.  '  Ss.  34,  72. 

-  See  Church  v.  Incl.  Comms.,  II  "  Ss.  73 — 75. 

C.  B.,  N.  S.  GG4,  a  decision  under  the  ''  In  Wakefield  v.  Buccleuch  (4  Eq. 

repealed  s.  27  of  8  &  9  Vict.  c.  118:  G13),  Buccleuch  v.   Wakefield   (L.    U. 

see  ante,  p.  .30.  4  H.  L.  377),  it  was  made  a  question 

•''  .39  &  40  Vict.  c.  .5G,  h.  12,  whether  or  not  commissioners  under 

■•  lb.  an    Inclosure   Act   had  power  to  sell, 

*  8  &  9  Vict.  c.  118,  s.  33;  39  &  40  freed  from  tlie  lord's  right  to  mines, 

Vict.  c.  5G,  HH.  13,  32.  lands  sold  for  the  purpose  of  defraying 

«  8  &  9  Vict.  c.  118,  8S.  .34,  35,  46—  the  expenses  of  the  Act. 

48,  55—57,  GO. 
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he  must  allot  to  the  lord  of  the  manor  so  much  of  the  land 
as  he  shall  consider  equal  to  such  part  of  the  residue  as  shall 
be  proportioned  to  his  right  or  interest,  according  to  the 
directions  of  the  provisional  order,  in  lieu  of  his  right  in  the 
soil,  and  exclusive  of  any  other  allotments  which  may  be 
made  to  him  in  respect  of  any  other  rights.^  And  in  case 
the  provisional  order  declares,  that  his  right  has  been 
estimated  exclusively  of  his  right  in  the  mines  or  substrata, 
the  valuer  must,  on  the  request  of  the  lord,  reserve  to  the 
lord  such  rights  and  easements  for  searching  for  working  and 
carrying  away  such  mines  or  substrata  as  shall  not  have  been 
included  in  such  estimate,  subject  to  such  provisions  for  com- 
pensation for  surface  damage  as  the  valuer,  with  the  approval 
of  the  Board,  may  think  reasonable.-  And  the  residue  of  the 
land  is  allotted  to  the  persons  interested,  in  shares  pro- 
portionate to  the  value  of  their  interests  as  claimed  and 
allowed.'^  And  in  case  the  provisional  order  declares,  as  one 
of  the  conditions  of  the  inclosure,  the  reservation  to  the  lord 
of  easements  over  the  inclosed  land  for  mining  purposes,^  the 
valuer  must  reserve  to  the  lord  such  liberty  to  construct 
railways,  waggon  ways,  and  roads,  and  such  rights  of  way 
and  other  easements  over  the  lands  to  be  inclosed  for  working 
the  mines  in  question,  as  the  valuer,  with  the  approval  of  the 
Board,  may  think  reasonable,  and  as  shall  not  be  inconsistent 
with  the  provisional  order ;  subject  to  such  provision  for 
compensation  for  surface  damage  as  shall  be  thought  reason- 
able.'' And  in  every  case  in  which  part  of  the  land  is 
converted  into  and  used  as  a  regulated  pasture,  and  the 
residue  divided  and  allotted  in  severalty,  the  valuer  may, 
having  regard  to  the  rights  of  the  lord  as  ascertained  and 
declared  by  the  provisional  order,  and  with  the  consent  of  the 
lord  and  a  majority  in  value  of  the  other  persons  interested, 
direct  that  the  rights  of  the  lord  in  the  mines  and  substrata 
under  the  regulated  pasture  shall  be  reserved  to  the  lord,  and 
that  the  mines  and  substrata  under  the  residue  shall  become 

1  S.  76.  ■*  See  ante,  p.  166. 

-  lb.      As  to   surface  damage,    see  •''  14  &  15  Vict.  c.  53,  s.  9.     As  to 

ante,  p.  166,  n.  ^  surface  damage,  see  ante,  p.  166,  n.'. 

=*  S.  77. 
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the  property  of  the  owners  of  the  respective  allotments,  and 
that  the  allotments  be  adjusted  accordingly.^  And,  subject  to 
such  rights  and  interests,  the  property  in  the  soil  of  regulated 
pastures  vests  in  the  owners  of  the  rights  of  pasture  therein  in 
proportion  to  their  shares  as  tenants  in  common.- 

After   the   completion   of    the   allotment   or   regulation,    a  Report. 
report  is  drawn  up ;  the  parties  interested  are,  if  necessary, 
heard;  and,  subject  thereto,   the  report  is  approved  by  the 
Board.^^ 

The  valuer  must  then,  under  the  direction  of  the  Board,  Award. 
draw^  up  an  award  and  sign  it ;  describing  therein  the  allot- 
ments and  regulation ;  and  declaring  whether  all  or  any 
and  which  of  the  mines  and  substrata  shall  or  shall  not  have 
been  included  in  the  estimate  of  the  right  of  the  lord  in  the 
soil  in  respect  of  which  any  allotment  shall  have  been  made 
to  him  ;  and  such  award  must  be  confirmed  by  the  Board,  and 
is  then  binding  and  conclusive.*^ 

Partitions  and  exchanges  may  be  made  by  the  valuer  acting  Partitions  and 

<=>  -^  .  exchanges. 

under  the  Inclosure  Act.s ; ''  and  the  power  to  effect  them 
extends  to  lands  not  subject  to  be  inclosed.^'  And  where  an 
exchange  is  made  of  lands  not  sul^ject  to  be  inclosed,  or  of 
lands  as  to  which  no  inclosure  proceedings  are  pending,  the 
Board  may  except  or  reserve  out  of  such  exchange  the  property 
or  right  to  the  mines  or  minerals  under  the  land  given  by 
both  or  either  of  the  parties,  together  with  auxiliary  rights 
and  easements,  and  (whether  the  mines  or  minerals  shall  or 
sliall  not  be  reserved)  such  rights  of  way  and  other  easements 
as  the  parties  may  have  agreed  on.' 

'  8  &  9   Vict.  c.  118,  s.  U7.  under  an  Inclosure  Act  to  separate  by 

-  S.  IIG.  their  award  the  mines  from  the  sur- 

•■'  Ss.  102,  103  ;  39  &  40  Vict.  c.  5G,  face  was  disputed,  but  upheld. 

8.  13.  '■•  8  &  9    Vict.  c.    118,    ss.  90—92  ; 

^  8  &  9  Vict.  c.  118, ss.  101,  105  ;  39  20&  21  Vict.  c.  31  :  see  fuitc,  p.  1G7. 

&  40  Vict.  c.  56,  H.  13.   In  Rowbotham  ''  8  &  9  Vict.  c.  118,  s.  147  ;  11  &  12 

V.    Wilson   (8   H.   L.   Gas.   301— 303,  Vict.  c.  99,  s.  13. 

300),    the    power    of  commissioners  ^  10  &  11  Vict.  c.  Ill,  s.  4. 
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POWERS  WITH  RESPECT  TO  LEASES  AND  LICENCES. 


Ordinary 
tenant  in  fee 
simple. 


Infant. 


Sect.  1.— TENANT  IN  FEE. 

Every  ordinary  tenant  in  fee  simple  may,  of  course,  grant 
what  leases  he  pleases  of  his  mines  or  quarries,  whether  they 
are  opened  or  unopened.^ 

Where  an  infant  is  entitled  to  lands  in  fee,  and  it  appears 
to  the  Court  to  be  for  his  benefit  that  a  lease  thereof  should 
be  made  for  the  working  of  mines,  the  infant  or  his  guardian 
in  his  name  may  b}'  the  direction  of  the  Court,  under  the  Act 
1  Will.  4,  c.  65,  s.  17,  make  such  lease  for  such  term  or  terms 
of  years,  and  subject  to  such  rents  and  covenants,  as  the 
Court  shall  direct.  And  the  lease  may  be  made  of  new  as 
well  as  of  open  mines.-  And  the  authority  of  the  Court  to 
give  its  sanction  to  such  a  lease  is  not  confined  to  cases  where 
the  infant  is  an  ordinary  tenant  in  fee  simple.  It  extends  to 
cases  where  the  infant  is  entitled  in  possession  subject  to  an 
executory  devise  over,  if  the  devisee  consents  ;  ^  or  is  entitled  in 
remainder,  subject  to  a  tenancy  by  the  curtesy,  if  the  tenant 
consents ;  *■  or  is  entitled  merely  as  a  co-owner  with  other 
persons.^  The  lands  of  an  infant  tenant  in  fee  may  also  be 
demised  under  the  powers  of  the  Settled  Estates  Act,  1877,*^ 
as   extended  by  section  41  of  the  Conv.  Act,    1881.''      And 


1  As  to  open  and  new  mines  or 
quarries,  see  ante,  pp.  32  et  scq. 

-  There  is  no  restriction  in  the 
authority  given  to  the  Court.  As  to 
open  and  new  mines  or  quarries,  see 
ante,  pp.  32  et  scq. 

■^  Be  Clark,  1  Ch.  292  ;  of.  Re  Letch- 
ford,  2  Ch.  D.  719 ;  and  see  44  &  45 
Vict.  c.  41,  s.  41. 

■»  Spencer's  Trusts,  37  L.  J.  Ch.  18. 

^  See  Bentley  v.  Landor,  Set.  875, 


87G,  where  the  form  of  the  order  is 
given. 

G  40  &  41  Vict.  c.  18. 

7  44  &  45  Vict.  c.  41.  "  Rent " 
under  the  Act  includes  yearly  or 
other  rent,  toll,  duty,  royalty,  or  other 
reservation  by  the  acre,  the  ton,  or 
otherwise.  And  a  "  mining  lease  " 
under  the  Act  is  a  lease  for  mining 
purposes  ;  that  is,  the  searching  for, 
winning,    working,    getting,    making 
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where  one-sixth  of  an  estate  contammg  coals  was  settled,  and 
the  other  five-sixths  were  vested  in  infants  in  fee,  a  lease  was 
approved  under  the  joint  authority  of  the  Act  1  Will.  4,  c.  65, 
s.  17,  and  the  Settled  Estates  Act,  1877.^  And  under  the 
Settled  Land  Act,  1882,-  an  infant  tenant  in  fee  is  in  the 
same  position  as  a  tenant  for  life  ;  and  the  powers  of  the  Act 
may  be  exercised  on  his  behalf  by  the  trustees  of  the  settle- 
ment, or  if  there  are  none,  then  under  the  direction  of  the 
Court.'' 

The  committee  of  a  lunatic  may,  under  the  authority  of  Lunatic. 
the  Court,  grant  leases  of  minerals  forming  part  of  the 
lunatic's  propert}^  whether  already  worked  or  not,^  and  either 
with  or  without  the  surface  or  other  land  ;  and  may  accept 
surrenders  of  leases  and  grant  new  leases."'  Leases  so 
authorised  to  be  granted  may  be  for  such  terms  of  years, 
at  such  rent  and  royalties,  and  subject  to  such  reservations, 
covenants,  and  conditions  as  the  Court  approves.^  Moneys 
received  under  any  lease  of  unopened  mines  and  all  fines, 
premiums,  and  sums  of  money  received  on  the  grant  or 
renewal  of  a  lease  where  the  property  the  subject  of  the  lease 
was  real  estate  of  the  lunatic,  are,  subject  to  the  application 
thereof  for  any  purposes  authorised  by  the  Lun.  Act,  1890, 
as  between  the  representatives  of  the  real  and  personal  estate 
of  the  lunatic,  considered  as  real  estate." 

A  tenant  in  tail  of  mines  or  quarries  has,  under  the  Settled  Tenant  in 

tail, 

nior^hantahlc,  carrying  away,  or  dis-  -  45  &  4G  Vict.  c.  38. 

posing  of,  mines  and  minerals,  or  pur-  •'  Ss.  59,  GO. 

poses   connected  therewith  ;  and    in-  *  As   to   open   and   new    mines   or 

chides  a  grant  or  licence  for  mining  quarries,  see  ante,  pp.  32  ct  seq. 

purposes:   s.  2,  suh-ss. 'J,  11;    cf.  the  *  Lun.    Act,  1890,  s.    120:  see    as 

definitions  in  the  Settled  Land  Act,  to  Ireland  34  &  35  Vict.  c.  22,  .ss.  79— 

post,  p.  17G.  81. 

'  See    I{e    Eldwards,   Set.   4th    ed.  "  Lun.  Act;  1890,  s.  122. 

1492.     The  Court  would  not,   under  '  S.   123.     See  as  to  Ireland  34  & 

the  Act  1  Will.  4,  c.  G5,  s.  17,  have  35  Vict.  c.  22,  s.  82.     Under  the  Lun. 

authorised    the   grant   of   a   lease   of  Reg.  Act,  1853,  the  Court  would  not 

mines,  in  which  an  infant  was  only  have  allowed  a  pri'mium  or  fine  to  ho 

entitled  in  remainder  ;  liowever  hene-  taken  ;  and,  if  a  premium  or  fine  had 

ficiftl  such  a  lease  might  have  heen  :  heen  taken  upon  a   lease  purpfuting 

Wood  r.Patteson,  10  Heav.  541.    Such  to  have  heen  under  the  order  of  the 

a    lease   may,    however,    Iw    granted  Court,  would  have  treated  the  lease  as 

under  the  Settled  Estates  Act,  1877:  a  .sale:  see  !{<■  Smith,  10  Ch.  79,  cited 

»cc  imst,  p.  174,  n.-.  (intr,  p.  139. 
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Land  Act,  1882/  the  same  powers  of  leasing  them  as  a  tenant 
for  Hfe.-  The  provisions  of  1  Will.  4,  c.  65,  already  stated,'^ 
enabling  leases  to  be  granted  of  mines  beneath  lands  to  which 
an  infant  is  entitled  in  fee  simple,  apply  where  an  infant 
is  entitled  in  tail.^  An  infant  tenant  in  tail  may  also  obtain 
power  to  grant  leases  of  mines  or  quarries  under  the  Settled 
Estates  Act,  1877,^^  or  under  the  Settled  Land  Act,  1882.« 
The  provisions  already  stated ''  enabling  leases  to  be  granted 
of  minerals  forming  part  of  a  lunatic's  property  apply  where 
a  lunatic  is  entitled  in  tail.^ 

Sect.  2.— TENANT  FOR  LIFE, 
(a)   Generally. 

Open  mines.  A  tenant  for  life,  even  if  impeachable  of  waste,  may  grant 
a  lease  of  open'^  mines  or  quarries  for  a  fixed  term  of  years, 
"  if  he  shall  so  long  live,"  under  his  mere  common  law  power. 
And,  as  a  power  to  lease  "  lands  "  includes  a  power  to  lease 
all  mines  or  quarries  within  or  under  them,^"  he  may  grant 
a  lease  of  open  mines  or  quarries  for  twenty-one  years  under  the 
ordinary  power  in  a  settlement  to  grant  leases  for  twenty-one 
years  ;  and  none  the  less  because  the  ordinary  power  provides 
that  the  lessee  is  not  to  be  made  dispunishable  for  waste. 
And  in  either  case  he  may  appropriate  the  whole  of  the  rents.^^ 

New  mines.  A  tenant  for  life  without  impeachment  of  waste  may  grant 

a  lease  of  new'"*  mines  or  quarries  for  a  fixed  term  of  years, 
"if  he  shall  so  long  live,"  and  appropriate  the  whole  of  the 
rents.  And  although  it  may  be  that  he  cannot  grant  a  lease 
of  them  for  twenty-one  years  under  the  ordinary  power  in 
a  settlement  to  grant  leases  for  twenty-one  years,  he  may 
acquire  power  to  do  so  by  the  mere  operation  of  converting 

1  45  &  4G  Vict.  c.  38.  7  Ante,  p.  171. 

=  S.  58.  8  See  Lun.  Act,  1890,  s.  122  :    see 

^  Ante,  p.  170.  the  corresponding  Irish  Act  34  &  35 

•»  See  s.  17.  Vict.  c.  22,  ss.  79—82. 

'"  See  ss.  23,  49 :  see  Boyd's  Estate,  '■'  As  to  open  and  new  mines,  see 

8  Ir.  Rep.  Eq.  76  (adecision  miderthe  ante,  p.  32. 

repealed   Act  19  &  20   Vict.  c.  120).  >"  Campbell  v.   Leach,  Amb.   747;} 

For  the  form  of  the  order,  see  pp.  77,  Clegg  v.  Rowland,  2  Eq.  165,  166. 

78.  11  Campbell  v.   Leach,  Amb.    740 

6  See  ss.  58— GO.  '  Clegg  v.  Rowland,  2  Eq.  ICO. 
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bem  into  open  mines  or  quarries.  For,  as  soon  as  they  are 
pen  mines  or  quarries,  his  powers  with  respect  to  them  must 
•e  at  least  equal  to  those  of  a  tenant  for  life  impeachable 
if  waste. ^  A  tenant  for  life  impeachable  of  waste  cannot, 
lowever,  grant  a  lease  of  new  mines  or  quarries  under  the 
irdinary  power  in  a  settlement  to  grant  leases  for  twenty-one 
■ears.-  But  if  a  tenant  for  life  impeachable  of  waste  leases 
lew'  mines,  he  will  not,  although  the  lease  be  improper, 
»e  allowed  to  restrain  the  lessee  from  working ;  as  he  cannot 
)e  permitted  to  disaffirm  his  own  lease.^  And  on  similar 
)rinciples  an  agreement  by  a  tenant  for  life  impeachable  of 
vaste  to  grant  a  lease  of  new'^  mines  ma}',  to  the  extent  of  his 
nterest,  be  specifically  enforced  against  him.'' 

(13)  Settled  Estates  Act,  IQllS' 

A  tenant  for  life,  even  if  impeachable  of  waste,  may  gi'ant  s.  4G. 
I  lease  of  open'^  mines  or  quarries  for  twenty-one  years  under 
lection  46  of  the  Settled  Estates  Act,  1877 ;  and  appropriate 
he  whole  of  the  rents.'  And  a  tenant  for  life  without  im- 
)eachment  of  waste  can  acquire  and  exercise  a  similar  power 
,vith  respect  to  new  mines  or  quarries  by  merely  converting 
;hera  into  open  ones.*^  If,  therefore,  a  lease  for  a  longer  term 
!s  not  desired,  every  tenant  for  life  of  open  mines,  or  a 
lenant  for  life  without  impeachment  of  waste  of  new  mines 
may,  if  he  pleases,  proceed  under  section  4(5  of  this  Act, 
instead  of  under  section  4  '*  of  this  Act,  or  section  (J '"  of  the 
Settled  Land  Act,  1882 ;  and  so  avoid  the  obligation  to 
capitalise  a  part  of  the  rents." 

Tuder  section  4  of  the  Settled  Estates  Act,  1877,  the  Court  s.  4. 

'  x-c  preceding   page.     As    to   the  the  ordinary  power  in  a  settlement  to 

power  of  a  tenant  for  life  without  im-  grant    leases    for    twenty-one    years, 

peachment    of   waste    to    work    new  Caniphell  v.  Leach,  Anib.  740  (cited 

mines  or  quarries,  see  ante,  i^p.  07,  GH.  fnite,  p.  172),  is  therefore  an  authority 

*  See  Clegg  r.  Rowland,  2  Kq.  105.  for  the  proposition  in  the  text. 

'  As  to  open  and  new  mines,   see  **  See,  as  to  the  ordinary  power  in  a 

ante,  p.  82.  settlement,  sripra,  in  this  page. 

*  Wcntworth  v.  Turner,  3  Yes.  .3.  '^  Infra,  in  this  page. 
"  See  Cleaton  r.  Gower,  Finch,  104.  '"  Post,  p.  170. 

''  40  &  41  Vict.  c.  18.  "  Consider  Newcastle's  Estates,  24 

'  S.  40  is  in  substance  the  .same  as      Ch.  D.  1.38. 
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Necessary  to 
comply  with 
statutory 


may  authorise  the  grant  of  mining  leases ;  or  leases  of  way- 
leaves,  waterleaves,  or  other  rights  or  easements  over  or 
affecting  any  settled  estates  ;  whether  involving  waste  or  not : 
for  terms  of  years  not  exceeding  forty  years.  And  any  such 
lease  may  be  for  such  term  of  years  as  the  Court  may  direct, 
where  the  Court  shall  be  satisfied  that  it  is  the  usual  custom 
of  the  district  and  beneficial  to  the  inheritance  to  grant  such 
lease  for  a  longer  term  than  forty  years.  And,  as  the  lease 
may  be  made  whether  it  involves  waste  or  not,  it  may  be 
made  of  new  as  well  as  of  open^  mines.- 

But  every  such  lease  must  be  made  to  take  effect  in  posses- 
sion at  or  within  one  year  next  after  the  making  thereof, 
requirements,  ^^^j  -^^  every  such  lease  must  be  reserved  the  best  rent  or 
reservation  in  the  nature  of  rent,  either  uniform  or  not,  that 
can  be  reasonably  obtained,  to  be  made  payable  half-yearly 
or  oftener,  without  taking  any  fine  or  other  benefit  in  the 
nature  of  a  fine.  But  a  peppercorn  rent  or  any  smaller  rent 
than  the  rent  to  be  ultimately  made  payable  may,  if  the  Court 
shall  think  fit  so  to  direct,  be  made  payable  during  all  or  any 
part  of  the  first  five  years  of  the  term  of  the  lease. '^  And  <, 
every  such  lease  must  be  by  deed  ;  and  the  lessee  must 
execute  a  counterpart ;  and  the  lease  must  contain  a  condition 
for  re-entry  on  non-payment  of  the  rent  for  a  period  of  twenty- 
eight  days  after  it  becomes  due,  or  for  some  less  period  to 
be  specified  in  that  behalf.  And  every  such  lease  must 
contain  such  other  covenants  and  conditions  as  the  Court 
shall  deem  expedient.^  As  an  illustration  of  such  other 
covenants  and  conditions,  the  Court  in  approving  of  an 
agreement  for  a  lease  of  land,  with  liberty  to  dig  and  get 
brick    earth,    has    required  the   lessee   to   bind    himself    not 


•  As  to  open  and  new  mines,  see 
ante,  pp.  32  et  scq. 

-  Leave  to  grant  leases  is  obtainable 
at  the  instance  of  the  same  persons  as  in 
the  case  of  sales  {ante,  p.  140,  n.  •') :  s.  23. 
There  is  nothing  in  the  Act  to  pre- 
vent the  grant  of  a  lease  of  mines  to 
which  an  infant  is  entitled  in  re- 
mainder. The  Court  had  no  such 
power  under  1  Will.  4,  c.  65 :  see 
Wood  V.  Patteson,  10  Beav.  541 ;  see 
44  &  45  Vict.  c.  41,  s.  41. 


■'  It  seems  doubtful  whether  the 
Act  authorises  a  lease  reserving  a 
render  in  kind :  see  Dav.  4,  p.  415,  n 
Cf .  the  definition  of  rent  in  the  Settled 
Land  Act,  1882,  post,  p.  170. 

■*  S.  5.  For  an  order  approving  oJ 
agreements  for  mining  leases,  witli 
directions  as  to  their  settlement  bj 
the  judge,  and  as  to  the  application  o) 
the  rents,  see  Bolton  Estes.,  Set. 
4th  ed.  1491. 
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to  occasion  a  nuisance  to  neighbouring  owners,  and  to  in- 
ilemnifv  the  lessors  against  proceedings  in  respect  of  anj^ 
nuisance.^ 

Parts  of  estates  authorised  to  be  leased  under  section  4  may  incidental 
l*e  leased  as  well  as  the  whole.  And  the  power  to  authorise  i^°^'^'^^'^- 
leases  may  be  exercised  from  time  to  time.-  And  leases  may 
1h'  surrendered  and  renewed.''  And  the  power  to  authorise 
leases  extends  to  preliminary  contracts.^  And  the  power  may 
lit'  exercised  either  by  approving  of  particular  leases,  or,  with 
the  consent  of  all  parties,  by  vesting  general  leasing  powers 
in  trustees. "^  And  where  one-sixth-  of  an  estate  containing 
icoals  was  settled,  and  the  other  five-sixths  were  vested  in 
infants  in  fee,  a  lease  was  approved  under  the  joint  authority 
of  the  Settled  Estates  Act,  1877,  and  the  Act  1  Will.  4,  c.  65, 
8.  17.''  As  incident  to  the  power  to  grant  a  mining  lease 
conferred  by  the  Act,  power  will  be  granted  to  lease  so  much 
land  as  may  be  necessary  for  the  convenient  and  effective 
working  of  the  minerals  ; '  and  power  may  be  granted  to  create 
wayleaves  over  any  part  of  the  settled  estates.^ 

Where  the  Court  authorises  a  lease  of  any  "earth,  stone,  Application 
coal,  or  mineral,"  under  section  4,  one-fourth  part  or  three-  °  ^^"  ^' 
fourth  parts  of  the  rent  or  payment  reserved,  according  as 
the  person  for  the  time  being  entitled  to  the  receipt  of  the 
rent  is  or  is  not,  by  reason  of  his  estate  or  of  any  declaration 
in  the  settlement  in  question,  entitled  to  work  such  earth, 
stone,  coal,  or  mineral,  for  his  own  benefit,  must  be  from  time 
to  time  set  aside ;  '■*  and  the  moneys  so  set  aside  must  be  paid 
and  applied  in  the  same  way^"as  moneys  to  be  received  on  any 
sale  effected  under  the  authority  of  the  Act.^^     And  in  every 

'  «.  26.  1489,  1490. 

■  ^-  6.  :  Rcvoley's  Estcs.,  11  W.  K.  744. 

'  ^-  7.  «  Wallace's  Estcs.,  W.  N.  18G9,  p.  6G. 

^  ^-  ^-  "  S.  4  :    cf.  the  corresponding  pro- 

■''  Ss.     10—13 :     see    Hutchinson's  vision  of  the  Settled  Land  Act,  j'ost. 

Trusts,   14   W.  R.    47.3  :    see  Sot.  4th  p.  179. 

ed.    1487,    1489,    for   tlie    form   of    a  '"  Ss.  .34—30, 

vesting  power.  n  Sec  (mtc,  p.  140.     An  order  made 

*  See   Re    Edwards,    Set.    4th    ed.  under  the  repealed  Act  19  &  20  Vict. 

1492.     As  to  the  latter  Act,  see  antr,  c.    120  having  hcen   amended   under 

p.   170.     For  the  form  of  the  order,  the  repealed  Act  27  &  28  Vict.  c.  45 

which  will  Ix;  made,  see  Set.  4th  ed.  by    striking    out   a   condition    as    to 
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lease  sufficient  provision  must  be  made  to  ensure  such  appli-" 
cation  by  the  appointment  of  trustees  or  otherwise  as  the 
Court  may  deem  expedient.^  Salt  obtained  by  the  evaporation 
of  brine- water  pumped  up  from  a  depth  of  150  feet  is  not 
"earth,  stone,  coal,  or  mineral;"  so  as  to  come  within  these 
provisions."-  Moneys  set  aside  and  in  the  hands  of  trustees 
for  investment  in  the  purchase  of  other  lands  will  pass  with 
the  surface,  and  not  with  the  mines  of  which  the  lease  had 
been  granted,  where  the  surface  and  the  mines  have,  under 
a  power  of  appointment,  of  which  the  tenant  for  life  of  both 
was  the  donee,  been  separately  devised.^ 


Meanings  of 
" rent "  and 
"  mining 
lease." 


General 
power 
to  lease 
mines, 
whether  new 
or  open. 


(y)  Settled  Land  Acts.^ 

In  the  Settled  Land  Act,  1882,  "  rent  includes  yearly  or 
other  rent  and  toll,  duty,  royalty,  or  other  reservation, 
by  the  acre  or  the  ton  or  otherwise ;  and  in  relation  to  rent 
payment  includes  delivery."  "And  a  mining  lease  is  a 
lease  for  any  mining  purposes  or  purposes  connected  there- 
with,  and   includes   a    grant    or    licence    for    any    mining  /I 


purposes."  '  The  meanings  of  "mines  and  minerals"  and 
mining  purposes  "  have  been  already  stated.^ 

Section  6  of  the  Act  of  1882  provides  that  "a  tenant  for 
life  may  lease  the  settled  land,  or  any  part  thereof,  or  any 
easement,  right,  or  privilege  of  any  kind  over  or  in  relation 
to  the  same,  for  any  purpose  whatever,  whether  involving 
waste  or  not,  for  any  term  not  exceeding : — 

"  (i)  In  case  of  a  building  lease,  ninety-nine  years  ; 

"  (ii)  In  case  of  a  mining  lease,  sixty  years  ; 

"  (iii)  In  case  of  any  other  lease,  twenty-one  years." 

And  as  the  lease  may  be  made,  whether  it  involves  waste  or 


settling  a  lease  in  chambers,  the  costs 
of  the  application  were  directed  to  be 
paid  out  of  the  one-fourth  part  of  the 
rents  set  aside:  Lovat  v.  Leeds,  11 
L.  T.,  N.  S.  442. 

1  S.  4.     For  the  form  of  the  order, 
see  Set.  4th  ed.  1490. 

2  See  Dudley's  Settled  Estates,  26 
S.    J.  359,  cited   in   Gierke's  'Settled 


Land  Act,  p.  62. 

='  lie  Scarth,  10  Ch.  D.  499,  decided 
under  s.  23  of  the  repealed  Act  19  & 
20  Vict.  c.  120. 

•*  1882,  1884,  1887,  1889,  and  1890. 

•''  S.  2 :  cf.  the  definitions  in  the 
Conv.  Act,  1881,  ante,  p.  170,  n.'. 

"  Ante,  p.  141. 
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not,  it  may  be  made  of  new  as  well  as  of  open  mines. ^ 
Section  7  provides,  that  the  lease  must  be  by  deed,  and 
1)6  made  to  take  effect  in  possession  not  later  than  twelve 
months  after  its  date  ;  and  must  reserve  the  best  rent  that 
can  reasonably  be  obtained,  regard  being  had  to  any  fine 
taken,  and  generally  to  the  circumstances ;  and  must  contain 
a  covenant  by  the  lessee  for  payment,  and  a  condition  of  re- 
entry on  non-payment  within  a  time  specified  not  exceeding 
thirty  days  ;  and  a  counterpart  must  be  executed  by  the 
lessee. 

Section  9  of  the  Act  provides,  that—  Rent  and 

^  royalties — 

■•  (1)  In  a  mining  lease —  Act  of  1882. 

••  (i)  The  rent  may  be  made  to  be  ascertainable  by  or 
"  to  vary  according  to  the  acreage  worked,  or  by  or  according 
"  to  the  quantities  of  any  mineral  or  substance  gotten,  made 
"merchantable,  converted,  carried  away,  or  disposed  of,  in  or 
••  from  the  settled  land,  or  any  other  land,  or  by  or  according 
••  to  any  facilities  given  in  that  behalf ;  and 

"  (ii)  A  fixed  or  minimum  rent  may  be  made  payable,  with 
••  or  without  power  for  the  lessee,  in  case  the  rent,  according 
"to  acreage  or  quantity,  in  any  specified  period  does  not 
'•  produce    an  amount  equal  to  the  fixed  or  minimum  rent, 

•  to  make  up  the  deficiency  in  any  sul)sequent  specified  period 

•  free  of  rent  other  than  the  fixed  or  minimum  rent.- 

"  (2)  A  lease  may  be  made  partly  in  consideration  of  the 
"  lessee  having  executed,  or  his  agreeing  to  execute,  on  the 

•  land   leased,  an  improvement  authorised  by  this  Act,-'  for 
■  or  in  connection  with  mining  purposes." 

And  section  8  of  the  Act  of  lHi)0  provides,  that— 

"  In  a  raining  lease — 

"  (i)  The  rent  may  be  made  to  vary  according  to  the  price 
"  of  the  minerals  or  substances  gotten,  or  any  of  them. 

"  (ii)  Such  price  may  be  the  saleal)le  value,  or  the  price 
"  or  value  appearing  in  any  trade  or  market  or  other  price;  list 
"  or  return  from  time  to  time,  or  may  be  the  marketable  value 
"  as    ascertained    in    any    manner    i)rescribed    by    the    lease 

'  As  to  open  and  new   mines,  see       p.  237. 
anlc,  pp.  .32  cl  scq.  •'  Ante,  p.  143. 

-  As  to  an  average  clause,  see;>os/, 

M.M.  N 


Act  of  1890. 
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"  (including  a  reference  to  arbitration),  or  may  be  an  average 
"  of  any  such  prices  or  values  taken  during  a  specified 
"  period." 

There  is  nothing  in  the  foregoing  provisions  to  justify  the 
reservation  of  a  varying  minimum  rent.  The  rent  must  be 
uniform,  as  in  the  case  of  surface  leases.^  The  reservation  of  a 
peppercorn  rent  during  the  first  five  years,  which  is  expressly 
authorised  by  the  Settled  Estates  Act,  1877,^  and  is  usually 
convenient  when  new  mines  are  demised,  would  therefore  be 
ineffective.  On  the  other  hand,  the  reservation  of  a  diminish- 
ing minimum  rent,  bearing  some  relation  to  the  diminishing 
quantity  of  the  minerals,-^  would  be  also  ineffective.  A 
reservation  of  the  latter  kind  would  not,  however,  avoid  the 
lease.  It  would,  in  substance,  include  a  fine ;  and,  so  far  as 
it  was  a  fine,  would  be  applicable  as  capital  money.^  In  Be 
Lowther's  Estates,'  it  was  proposed  to  grant  a  lease  reserving 
royalties,  and  a  dead  rent,  varying  from  8,000/.  a  year  to 
1,000/.  a  year.  It  was  declared  (1)  that,  when  the  royalties 
equalled  or  exceeded  the  dead  rent,  the  tenant  for  life  would 
be  entitled  to  the  royalties  ;  (2)  that,  when  the  royalties  were 
less  than  the  dead  rent,  but  produced  1,000/.  a  year  or  more, 
he  would  be  entitled  to  the  royalties,  but  the  difference 
between  the  royalties  and  the  dead  rent  would  be  capital 
money ;  and  (3)  that,  when  the  royalties  were  less  than  the 
dead  rent,  and  would  not  produce  1,000/.  a  year,  he  would  be 
entitled  to  1,000/.  a  year. 

Section  10  of  the  Act  of  1882  provides,  that — ■ 

"  (1)  Where  it  is  shown  to  the  Court  with  respect  to  the 
"  district  in  which  any  settled  land  is  situate,  either  : — 

"  (i)  That  it  is  the  custom  for  land  therein  to  be  leased  or 
"  granted  for  .  .  .  mining  purposes  for  a  longer  term  or  on 
"  other  conditions  than  the  term  or  conditions  specified  in 
"  that  behalf  in  this  Act,  or  in  perpetuity  ;  or 

"  (ii)  That    it   is    difficult    to   make   leases   or   grants   for 


1  Doe  r.  Harvey,  1  B.  &  C.  426. 

-  See  ante,  p.  174. 

3  A  favourite  plan  of  Yorkshire 
engineers;  and,  of  course,  free  from 
objection,  when  the  lessor  is  seised  in  • 


fee. 

■*  See  s.  7  (2)  of  Act  of  1882  ;  s.  4  of 
Act  of  1884. 

5  Stirling,  J.,  9th  May,  1894. 
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'  .  .  .  mining  purposes  of  land  therein  except  for  a  longer 
'  term  or  on  other  conditions  than  the  term  or  conditions 
'  specified  in  that  behalf  in  this  Act,  or  except  in  perpetuity ; 

"  The  Court  may,  if  it  thinks  fit,  authorise  generally 
'  the  tenant  for  life,  to  make  from  time  to  time  leases  or 
'  grants  of  or  affecting  the  settled  land  in  that  district, 
'  or  parts  thereof,  for  any  term  or  in  perpetuity  at  fee  farm 
'  or  other  rents,  secured  by  condition  of  re-entry  or  other- 
'  wise  as  in  the  order  of  the  Court  expressed,  or  may,  if  it 
'  thinks  fit,  authorise  the  tenant  for  life  to  make  any  such 
'  lease  or  grant  in  any  particular  case. 

"  (2)  Thereupon,  the  tenant  for  life,  and,  subject  to  any 
*  direction  in  the  order  of  the  Court  to  the  contrary,  each 
'  of  his  successors  in  title  being  a  tenant  for  life,  or  having 
'  the  powers  of  a  tenant  for  life  under  this  Act,  may  make 
'  in  any  case,  or  in  the  particular  case,  a  lease  or  grant 
'  of  or  affecting  the  settled  land,  or  part  thereof,  in  con- 
'  formity  with  the  order."  ^ 

Section  11  of  the  same  Act  i)royides,  that  "  Under  a  mining  Application 

of  rents. 

'  lease,  whether  the  mines  or  minerals  leased  are  already 
'  opened  or  in  work  or  not,~  unless  a  contrary  intention  is 
'  expressed  in  the  settlement,  there  shall  be  from  time  to 
'  time  set  aside,  as  capital  money  arising  under  this  Act,  part 
'  of  the  rent,  as  follows,  namely, — where  the  tenant  for  life  is 
'  impeachable  for  waste  in  respect  of  minerals,  three-fourth 
'  parts  of  the  rent,  and  otherwise  one-fourth  part,  and  in 
'  every  such  case  the  residue  of  the  rent  shall  go  as  rents  and 
'  profits." 

Where  an  infant  tenant  in  tail  was  entitled  in  possession;  Contrary  in- 
and  the  settlement  empowered  the  trustees  of  a  term  to  apply 
the  net  rents  for  maintenance  of  the  mansion  house,  and  for 
rebuilding,  repairing,  and  improving,  and  fo)-  insunuice;  and 

'  Cf.  the  corresponding  provision  of  cither   approve   a  lease   already   pro- 

the  Settled  Estates  Act,  ante,  p.  175.  pared,     or     direct    that     the     lease 

Where,  under  the  Settled  Land  Act,  shall  contain  specified  conditions,  or 

the  Court  gives  a  general  authority,  such  conditions  as  may  be  approved 

the  order  must  not,  unless  for  some  at    chambers   without  directing   the 

special  reason,  direct  any  particular  lease    to  be   settled    by    the    judge : 

lease  to  he  settled  or  approved  by  the  Settled  Land  Act  Rules,  1882,  r.  9. 

judge  ;   and  where  the  Court  gives  a  -  As  to  open  and  new  mines,  see 

particular  authority,  the   order  may  ante,  pp.  32  ct  scq^. 

N    2 
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to  invest  and  accumulate  the  surplus,  and  apply  it  in  paying 
off  charges,  or  in  purchasing  real  estate,  employing  agents, 
and  holding  courts  :  it  was  held,  that  a  "  contrary  intention  " 
was  expressed,  and  that  the  whole  of  the  rents  were  payable 
to  the  trustees  to  be  ap]ilied  according  to  the  settlement.^ 

Section  11  is  not  wanting  in  obscurity.  According  to  one 
view,  no  tenant  for  life,  impeachable  for  waste,  can  grant  a 
lease  of  open  mines  except  upon  the  terms  of  three-fourths  of 
the  rents  being  capitalised."  Otherwise  the  words  "  whether 
the  mines  or  minerals  leased  are  already  opened  or  in  work  or 
not  "  would  be  superfluous.  According  to  the  other  view,  the 
words  "  impeachable  for  waste "  are  inapplicable  to  open 
mines,  and  are  only  applicable  to  new  mines  which  a  tenant 
for  life  is  disentitled  to  work  ;  and  this  result  is  not  affected 
by  the  words  "  whether  the  mines  or  minerals  leased  are 
already  opened  or  in  work  or  not."^  The  latter  view  is  the 
preferable.  The  words  used  are  not  "  impeachable  for  waste," 
but  "  impeachable  for  waste  in  respect  of  minerals."  More- 
over, it  could  hardly  have  been  the  intention  to  depart  from 
the  principle  applied  under  the  Settled  Estates  Act,  1877,  and 
to  disregard  the  distinction  which  has  always  existed  between 
open  and  new  mines.* 

Section  11  does  not  apply  exclusively  to  the  case  of  a  tenant 
for  life  of  land  containing  mines.  Section  63  provides,  that, 
where  land  is  subject  to  a  trust  for  sale,  or  for  the  application 
of  the  proceeds,  or  of  the  income  of  the  proceeds,  or  of 
the  land  until  sale,  for  the  benefit  of  any  person  for  his 
life,  the  land  "  shall  be  deemed  to  be  "  settled  land,  and  such 
person  "  shall  be  deemed  to  be  "  the  tenant  for  life.  And, 
although  the  words  "impeachable  for  waste  in  resjject  of 
minerals  "  in  section  11  are  not  strictly  appropriate  to  the  case 
of  a  person  so  deemed  to  be  the  tenant  for  life,  he  is  neverthe- 
less in  the  position  of  a  tenant  for  life  impeachable  for  waste  in 
respect  of  minerals.     If,  therefore,  he  grants  a  lease  of  new 


1  Newcastle's  Estates,  24  Ch.D.  129. 
For  a  case,  where  a  "  contrary  inten- 
tion "  was  shown,  entitling  the  tenant 
for  life  to  the  whole  of  the  rents,  see- 
Re  Bagot's  Settlement,  1894,  1  Ch.  at 


pp. 184,  185. 

2  See  Gierke,  62 ;  Hood  v.  Challis, 
208. 

»  See  Wolst.  311. 

■*  See,  as  to  this,  ante,  pp.  32  et  seq. 
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mines  under  the  Act,  three-fourths  of  the  rents  must  be  set 
aside  as  capital  moneys.^ 

It  has   been  ah-eadv  seen,  that  a  tenant  for  life  of  open  No  obligation 

to  capitalise 

mines,  or  a  tenant  for  life  without  impeachment  of  waste  of  when  re- 
new  mines,  may,  if   he   pleases,  proceed    under   section    46  to^t^er'^ 
of  the    Settled   Estates   Act,    1877.-      If,    therefore,    a   lease  po^^ers. 
for  a  longer  term  than  twenty-one  years  is  not  desired,  such 
a  tenant  for  life  may,  by  so  doing,  avoid  the  obligation   to 
capitalise    a    part    of    the    rents.      It    will   be    noticed,    that 
section   6   of  the  Settled  Land  Act,   1882,  enables  a  tenant 
for    life    to    demise    for    twenty-one    years.     But    the    latter 
power    does  not   apply  to   the   case   of  a   mining  lease  ;    as 
the    section    previously    provides   specifically   for    the    cases 
of    building    leases    and    mining    leases,    and    gives    power 
to  demise  for  twenty-one  years  only  in  the  case  of  "  any  other 
lease." 

Section  12  of  the  same  Act  provides,  that  the  leasing  power  Lease  for 

,.  ,  »  ..  iv,    effectuating 

of  a  tenant  for  life  extends  to  making  a  lease  for  giving  etiect  contract  by 
to  a  contract  entered  into  by    a  predecessor  in  title,  or  for  P^J^decessor, 
giving   effect  to  a   covenant    for   renewal,  or   for  confirming 
a  previous  lease  being  void  or  voidable. 

A  lease  made  for  giving  effect  to  a  contract  entered  into  by  Cases  within 

.         .  .       "^     s.  12  may  be 

a  predecessor  may  l)e  free  from  the  obligation  to  capitalise  a  outside  s.  ii. 
])art  of  the  rents.'' 

Section  13  of  the  same  Act  provides,  that  a  tenant  for  life  Surrenders. 
may  accept,  with  or  without  consideration,  a  surrender  of  any 
lease,  in  respect  of  the  whole  land  leased,  or  any  part  of  it, 
witli  or  without  an  exception  of  all  or  any  of  the  "  mines  and 
ininerals"  ;  or  in  respect  of  "mines  and  minerals,"  or  any  of 
them  ;  and  on  a  surrender  in  respect  of  part  only  of  the  land 
or  "  mines  and  minerals,"  the  rent  may  be  apportioned.  And 
the  tenant  for  life  may  make  a  new  or  other  lease,  or  new  or 
other  leases  in  lots,  of  the  surrendered  land  or  "  mines  and 
minerals  "  or  any  part  thereof ;  and  such  new  or  other  lease 

'  Re    Ridge,   31    Ch.    L).   504,    per  vision    with    regard    to    conveyances 

Lord   Halsbury   and  Lindley  <!c  Fry,  contained  in  s.  G  of  the  Settled  Laud 

L.  JJ.,  reversing  Bacon,  V.-C  Act,  18iK),  docs  not  apply  to  leases  : 

-  Ante,  p.  17:3.  /■'•    Kemcys-Tynte,  sup.  213.      As  to 

'  lie    Kemeys-Tynte,    1892,    2    Ch.  capitalisation,  see  ante,  p.  179. 

214,    215.     The    corresponding    pro- 
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may  comprise  additional  land  or  "  mines  and  minerals,"  and 
may  reserve  any  apportioned  or  other  rent. 

Section  17,  mider  which  the  surface  and  minerals  may 
be  separately  dealt  with,  has  been  already  stated.^ 

A  tenant  for  life  has  corresponding  powers  of  executing 
deeds,-  and  of  entering  into  preliminary  contracts.'^ 

The  provisions  requiring  a  tenant  for  life  to  give  notice  in 
the  case  of  a  sale,  exchange,  or  partition,^  apply  also  in  the 
case  of  a  lease. '^  And  his  position  as  a  trustee  has  been 
already  stated.^ 

Section  56  of  the  Act  of  1882,  providing  for  the  case  of 
other  powers  being  available  than  those  in  the  Act,  and 
for  the  case  of  conflict  between  them,  has  been  already 
stated.'^ 

The  powers  of  the  Acts  may  be  exercised  on  behalf  of  an 
infant  tenant  for  life  by  the  trustees  of  the  settlement ;  or, 
if  there  are  none,  then  under  the  direction  of  the  Court.*^ 

Where  a  settlement  gave  power  to  the  guardians  to  grant 
leases  during  minority,  it  was  held  that  the  power  was  exer- 
cisable by  the  guardians  with  the  consent  of  the  trustees.^ 


May  not 
prima  facie 
lease. 


Sect.  3.— TRUSTEES. 

(a)   GcncraUy. 

Trustees,  as  such,  have  no  power  to  grant  a  mining  lease  on 
the  mere  ground  that  it  is  beneficial  for  the  parties  interested ; 
such  a  lease  operating  pro  tanto  as  an  abstraction  of  the 
inheritance.  And  it  is  immaterial,  that  they  may  have  been 
directed  to  pay  the  rents  of  the  property  in  question  to  a 
tenant  for  life.  And,  independently  of  statute,  they  cannot 
obtain  the  requisite  power  from  the  Court.^^  And  a  trust  to 
sell  mines  or  quarries  does  not  authorise  leases  to  be  granted. ^^ 
However,  in  all  proper  cases,  recourse  may  be  had  to  the 


1  Ante,  p.  142. 

2  S.  20  of  Act  of  1882. 
a  S.  31. 

■•  Ante,  p.  145. 
»  S.  45. 
"  Ante,  p.  145. 
'  Ante,  p.  145. 


s  S.  60  of  Act  of  1882. 

9  Newcastle's  Estates,  24  Ch.  D. 
129.  As  to  procedure,  see  Settled 
Land  Act  Rules,  1882. 

1"  Wood  V.  Patteson,  10  Beav.  541. 

•1  See  Jervoise  v.  Clarke,  6  Madd.  96. 
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powers  given  by  the  Settled  Estates  Act,  1877,^  or  the  Settled 
Land  Acts.- 

Where  two  contiguous  mining  estates  belong  to  trustees  LeasejDf  two 
upon  trust  for  distinct  beneficiaries,  and  the  trustees  obtain 
power  to  grant  mining  leases  under  the  Settled  Estates  Act, 
an  agreement  by  them  to  grant  one  lease  of  both  estates, 
reser\ang  the  rents  and  royalties  as  if  there  were  only  one 
estate,  and  enabling  the  minerals  to  be  worked  by  means 
of  a  shaft  on  one  of  the  estates,  is  ultra  vires.''  And 
whether  an  agreement  by  trustees  to  grant  one  lease  of 
two  estates  can,  under  any  circumstances,  be  intra  vires,  is 
questionable.^ 

A  lease  of  a  mine  under  the  Trusts  (Scotland)  Act,  1867,  '^^^^^^l^^^^^ 
does  not  make  the  mine  an  open  mine  as  between  a  tenant  Act,  18G7. 
for  life  and  the  remainderman.     The  Act  is  merely  for  the 
purpose  of  facilitating  the  administration  of  the  trust." 


03)  Express  Powers — Construction. 

Where  a  settlement  contains  an  express  power  of  leasing  Express 

,  ,    powers. 

mines  or  quarries,  the  power  is  generally  given  to  the  tenant 
for  life,  if  sni  juris.  And  the  analogy  of  the  Settled  Land 
Act,  1882,"  lends,  to  say  the  least,  considerable  countenance  to 
the  practice.  However,  having  regard  to  the  fact,  that  a  lease 
of  mineral  property  is  in  very  few  respects  different  in 
sul)stance  from  a  sale,'  it  would  seem  to  be  the  more  correct 
practice  to  give  the  power  of  leasing,  as  a  power  of  sale  is 

'  Ante,  pp.  17.3  et  seq.  L.  R.  3  H.  L.  290;  Gowanr.  Christie, 
'  Atitc,  i>ii.  llGctscq.  L.   R.   2   Sc.   k  Div.   284,  i)cr  Lord 
•'  Tolson  r.  Sheard,  r)  Cli.  T).  19.  Cairns;  Coltncss  Co.  v.  Black,  6  A.  C. 
^  76.  .335,  j>cr   Lord  Blackburn ;  Pountney 
•■'  Campbell    v.    Wardlaw,  8   A.   C.  t'.  Clayton,  11  Q.  B.  D.  832,  883,  ;«r 
€41:    sec   ante,  p.  .34.     The    question  Brett,  ^I.  R.  ;  Campbell  r.  Wardlaw, 
whether  the  Act  empowered   trustees  8  A.  C.  G49,  per  Lord  Watson  ;   In  Re 
to   demise   new   mines   was   left   un-  Willis,  21  Q.  B.  I).  388,  y»r/- Cave;  Con- 
decided,  sett  Wat.  Co.  r.  llitson,  22Q.  B.  I).  327, 
"  Ante,  pp.  170  et  seq.  per  Smith,  J. ;  Farrar  r.  Farrars,  Lim., 
"  See  Attersoll  r.  Stevens,  1  Taunt.  40  Ch.   D.   398,  j^^"  Chitty,  J.  :    see 
201,  per   Lord   Mansfield;    Jegon    r.  also  Smith  r.  G.  W.  R.  Co.,  3  A.  C. 
Vivian,  L.  R.  1  C.  P.  .34,;)crErle,  C.  J.;  178—180,  185,  18G,  191 :  see  also  the 
Eadon  r.  Jeffcock,  L.  R.  7  p:xch.  394,  Scotch  case  of  Weir  v.    Durham,    8 
per  Bramwell,  B. ;    Vivian  t'.  Jegon,  Sess.  Cas.  (Ser.  .3),  725. 
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given, ^  to  the  trustees ;  -  arming  them,  if  necessary,  with  the 
incidental  power  to  revoke  existing,  and  to  appoint  new, 
uses.'^ 

A  direction  in  marriage  articles,  that  a  settlement  shall 
contain  "all  usual  powers,"  will  prohably,  if  the  articles 
include  mines,  authorise  the  insertion  of  a  power  to  lease 
them.*^  And,  where  a  settlement  of  personal  property  con- 
tained a  covenant  to  settle  all  future  acquired  property  on  the 
same  trusts,  and  subject  to  the  same  powers,  or  as  near 
thereto  as  the  nature  and  tenure  of  the  property  would  admit 
of ;  and  mines,  which  had  never  been  effectually  worked,  but 
of  which  the  prior  owner  had  granted  leases,  were  subsequently 
acquired ;  the  insertion  of  a  power  to  grant  leases  of  such 
mines  was  held  authorised.' 

Where  an  estate,  "  with  the  mines,  minerals,  and  quarries" 
thereunder,  was  settled ;  and  power  was  given  to  the  trustees 
of  the  settlement  to  demise  "all  or  any  j)art  "  of  the  "  said 
hereditaments,  lands,  and  other  premises,"  so  as  none  of  the 
lessees  "be  made  dispunishable  of  waste";  and  the  power 
contained  no  specific  mention  of  mines ;  it  was  held,  that  the 
trustees  had  no  power  to  grant  leases  of  the  unopened,  but 
only  of  the  opened "  mines."  However,  where  an  estate,  "  with 
the  mines  and  minerals,"  was  settled ;  and  power  was  given  to 
the  trustees  to  demise  the  "  said  hereditaments  and  premises, 
or  any  part  thereof,"  and  the  "  coal,  minerals,  and  stone 
within  or  under  the  same,  together  with  or  separately  there- 
from, with  the  ajipurtenances "  ;  it  was  held,  that  this 
authorised  a  lease  of  the  coal  and  minerals  situated  under  any 
part  whatever  of  the  premises ;  and  that  the  power  was  not, 
therefore,  restricted  to  mines  open  at  the  date  of  the  settle- 
ment, but  extended  also  to  unopened ''  mines.  And  a  clause  in 
the  settlement,  providing  that  lessees  should  not  be  "dis- 
punishable for  waste,"  was  held  repugnant  to  the  other  parts 


'  Ante,  p.  148. 

■-  See  Vivian  v.  Jegon,  L.  R.  3  H.  L. 
290,  per  Lord  Cairns. 

='  As  to  the  effect  of  the  Settled 
Land  Acts  upon  the  powers  created  by 
a  settlement,  see  ante,  pp.  145,  182. 

■•  Hill  V.  Hill,  G  Sim.  145. 


5  Scott  V.  Steward,  27  Beav.  367. 

^  As  to  open  and  new  mines,  see 
ante,  pp.  32  et  scq. 

''  Clegg  V.  Rowland,  2  Eq.  165,  166  : 
cf.  Cami^bell  v.  Leach,  Amb.  740  :  cf. 
also  Thursby  r.  Thursby,  19  Eq.  395, 
414  :    see  ante,  p.  65. 
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of  the  settlement,  and  was  rejected  in  construing  it.^  Another 
mode  of  construing  such  a  chiuse  would  be  to  treat  the  word 
"  waste  "  as  limited  to  matters  outside  the  scope  of  the  power.- 
But  this  would,  perhaps,  be  a  forced  construction.-^  Where 
an  estate  contained  mines  both  opened  and  unopened  ;  ^  and 
the  donee  of  a  leasing  power  leased  both  the  opened  and  the 
anopened  mines,  but  reserved  separate  rents  on  each  mine  ;  it 
was  held,  that,  as  he  had  not  reserved  a  gross  sum  for  all  the 
mines,  the  power,  although  not  well  exercised  as  to  the 
unopened,  was  well  exercised  as  to  the  opened,  mines.' 

A  mere  power  to  lease  lands  does  not  authorise  a  lease  of  Liberties. 
wayleaves  or  other  liberties."  Where  the  liberties,  which  may 
be  granted,  are  not  accurately  defined,  the  power  may  some- 
times be  exercised  by  reference  to  the  liberties  usual  in  the 
district  in  question."  "Where  a  settlement  reserved  a  power  to 
lease  collieries  and  coal  mines,  "  together  with  all  such 
powers,  authorities,  accommodations,  liberties,  and  privileges, 
as  shall  be  necessary,  or  are  usually  contained  in  leases  of 
collieries  or  mines  in  the  county,  place,  or  neighbourhood, 
where  the  collieries  or  mines"  are  "situate,  for  seeking, 
winning,  working,  drawing,  taking,  and  carrying  away  "  the 
coals  ;  and  provided,  that  the  lessee  should  not,  except  in  the 
cases  expressly  provided  for,  be  made  dispunishal)le  for  waste 
by  any  express  words ;  and  in  a  lease  granted  under  the  power 
the  lessee  was  authorised  to  build  all  such  workmen's  cottages, 
&c.,  as  should  be  "  bona  ^/idr  necessary  or  proper"  for  carrying 
out  the  works  ;  and  also  to  dig  and  use  on  any  part  of  the 
lands  stones,  brick  earth,  and  other  materials  for  any  buildhig 
uutliorised  to  be  made;  and  the  lessee  built  several  cottages 
for  workmen;  and  it  was  found  )jy  a  jury,  that  the  power  to 
build  cottages  in  places  convenient  to  the  works  of  the  mine 
Wfts  a  necessary  and  usual  power  in  mining  leases  ;  it  was 
held,  that  the  lease  was  valid."* 

,     '  Daly  r.    Beckett.  24    Beav.    114:  "  SeeUickcttsr.BcU.l  l>uG.&S.:«5. 

fjsee  Clegg  I-.  Rowland,  2  Eq.  IGG.  ^  See    Scott  r.    Steward,    27   Beav. 

!     *  Sec  Morris  v.  Wiydydefed  Co.,  3  H .  307,  308. 

&,  N.  473,  HH.5.  "  Morris  r.  Khydydefed  Co.,  3  H.  i: 

*  See  Clegg  v.  Rowland,  sup.  N.    473,   885  :    cf.    Jegon    v.    Vivian, 

*  As  to  open  and   new  mines,  .see  L.  R.  1  C.   P.  9,  30,  37,  reversed  on 
ante,  yti).  S2  et  scq.  another   point   2    ib.    422;  Vivian    v. 

*  Campbell  v.  Leach,  Amb.  740.     •  Jegon,  ib.  3  H.  L.  285. 
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Time  when 
power  exer- 
cisable. 


Duration. 


Where  a  testator  devised  the  residue  of  his  real  estate  to  the 
use  of  trustees,  in  trust  to  pay  the  rents  to  A.  for  life,  but 
impeachable  for  waste  for  "  digging  or  getting  any  part  of  any 
coal  or  cannel  opened  or  to  be  opened  "  otherwise  than  under 
the  power  thereinafter  given  ;  remainder  to  the  use  of  B.  for 
life,  impeachable  for  waste  in  like  manner ;  remainder  to  the 
trustees  to  support  contingent  remainders  ;  remainder  to  the 
use  of  C.  and  his  sons  in  tail  male;  with  other  remainders 
over;  and  he  empowered  "  the  person  or  persons  (except  A.)," 
who,  under  the  previous  limitations,  should,  for  the  time 
being,  "  be  seised  of,  or  entitled  to,  the  actual  freehold,"  or 
"  the  annual  rents,"  to  grant  leases  of  the  mines  in  possession; 
it  was  held,  that  the  trustees  had  power  to  grant  leases  during 
the  life  of  A.i 

Where  a  testator  settled  lands  upon  A.  for  life  without 
impeachment  of  waste,  with  remainder  to  his  first  and  other 
sons  in  tail  male,  with  remainders  over  ;  and  he  empowered  the 
tenants  for  life  under  his  will  to  grant  mining  leases  "  for  such 
terms  or  number  of  years  "  as  to  them  "  shall  seem  reason- 
able and  proper  "  ;  a  reversionary  lease  for  ninety-nine  years 
was  held  to  be  within  the  power.-  And  it  may  be,  that  in 
some  cases  a  gift  of  a  power  to  lease  mines  simpliciter,  without 
saying  for  how  long,  may  authorise  a  lease  for  ninety-nine 
years.'^  It  is,  however,  clear,  that  a  gift  of  a  power  to  lease 
mines,  following  a  gift  of  a  life  estate  in  real  property  of  which 
they  form  a  part,  although  expressed  in  general  terms,  will  not 
of  necessity  imply  a  power  in  the  tenant  for  life  to  make  a 
lease  exceeding  the  term  of  his  own  life.  Thus  where  a 
testator  devised  his  estates  to  his  daughter  for  her  life,  without 
impeachment  of  waste,  and  then  to  her  issue  male  and  female, 
and,  in  default  of  such  issue,  over ;  and  the  will  gave  th( 
daughter  power  to  "  work  or  contract  for,  lease,  or  &et  oul 
to  be  worked  and  wrought,"  the  mines,  &c.,  under  the  estates 
but  provided  that  the  "  neat  proceeds  and  profits  arising 
therefrom  "  should  be  applied  by  the  daughter  with  the  con 


1  Leigh  V.  Balcarres,  6  C.  B.  847.  293,    294,  i^cr   Lord    Cranworth  :    c) 

"  See  Taylor  v.  Mostyn,  23  Ch.  D.  Jegon  v.  Vivian,  L.  R.  1  C.  P.  27,  2f 

583.                                                          ■  iJt'r  Erie,  C.  J. 
•'  See  Vivian  v.  Jegon,  L.  R.  3  H.  L. 
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sent  of  his  trustees  in  the  purchase  of  other  estates,  of  which 
the  daughter  was  to  receive  the  rents  for  her  Hfe  ;  and  the 
will  also  provided,  that  the  trustees,  with  the  consent  of  the 
daughter  or  her  successor,  might  exchange  the  estates  ;  and 
the  daughter  granted  a  lease  for  sixty  years ;  it  was  held,  that 
the  daughter  was  restricted  to  making  leases  for  her  own  life 
only.^  It  has  been  held,  that,  where  a  tenant  for  life,  who 
was  the  donee  of  a  leasmg  power  for  twenty-one  years,  granted 
a  lease  for  twenty-six  years,  and  the  lessee  expended  moneys 
on  the  faith  of  it,  he  was  as  the  purchaser  entitled  to  have 
the  defective  execution  aided  in  equity.- 

A  power  to  lease  at  the  best  and  most  approved  yearly  rent  Re"ts. 
has  been  held  to  have  been  well  exercised  by  reserving  an  ore 
rent ;  ore  being  analogous  to  money,  and  a  reservation  of  it 
going,  on  the  death  of  the  tenant  for  life,  to  the  remainderman 
accordingly .='  A  power  to  a  tenant  for  life,  without  impeach- 
ment of  waste,  to  grant  mining  leases  for  such  terms,  "and 
under  and  subject  to  such  rents  and  reservations  and 
agreements,"  as  to  him  "  shall  seem  reasonal)le  and  proper," 
has  been  held  to  have  been  well  exercised  by,  in  the  first  place, 
granting  a  lease  at  a  peppercorn  rent  by  way  of  mortgage ; 
and  by  subsequently  charging  the  lease  to  secure  a  further 
advance.* 

Sect.  4.— CORPORATIONS. 

The  Commissioners  of  Woods ''  may,  with  the  consent  of  Crown  lands. 
the  Commissioners  of  the  Treasury,  lease  any  mines  or 
quarries  (other  than  mines  of  gold  or  silver)  l)eneath  or 
,  within  any  of  the  Crown  lands "  for  any  term  not  exceeding 
,  sixty-three  years  from  the  time  of  making  the  lease."  There 
.may  l)e  reserved  either  an  annual  rent  in  money,  or  a  rent 

I  »  Vivian   r.  Jcgon,  L.  R.   3   H.  L.  *  Taylor  r.  Mostyn,  23  Cli.  D.  583. 
28.5,  aftirniing  Jegon  v.  Vivian,  L.  R.           '"  Sec  ante,  p.  158,  n.''. 

,2(:*I'.422,  which  reversed  S.  C,  L.  R.  "  The  gcnenil  law  only  as  to  Crown 

II  C.  P.  9.  In  Ernest  r.  Vivian,  33  lands  is  here  stated.  As  to  qnarries 
i'L.  J.  Ch.  513,  this  point  wascxpressly       within  the  Hundred  of  St.  Briavels,  in 

left  open  :  see  p.  517.  Gloucestershire,  see^ws/.  Chap.  XX. 

J;     '  Campbell    v.    Leach,    Anib.  740 :  '   10  Geo.   4,  c.  60,  s.   22 ;    Crown 

[Jsee  also  Taylor  r.  Mostyn,  23  Ch.  D.  Lands  Act,  1873  (36  &  87  Vict.  c.  .30), 

1^621.  H.  4. 
[!     '  Campbell  r.  Leach,  sup. 
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[chap.  VIII. 


ApxDlication 
of  rents. 


Duchy  of 
Cornwall 
lands — 
generally. 


Tywarnhaile 
and  Tywarn- 
haile Tyas. 


partly  in  money  and  partly  in  kind,  or  a  rent  or  duty  upon 
the  quantity  or  value  of  the  produce.^  And,  with  the 
approval  of  the  Commissioners  of  the  Treasury,  a  fine  may 
be  taken.-  And,  generally,  the  lease  may  be  upon  such 
conditions,  and  may  contain  such  covenants  and  stipulations, 
as  the  Commissioners  of  the  Treasury  may  approve.''  And, 
as  the  lessee  may  be  made  dispunishable  for  waste,^  a  lease  may 
be  granted  as  well  of  new  mines  or  quarries  as  of  those  already 
opened."'     And  licences  as  well  as  leases  may  be  granted." 

One  moiety  of  the  net  annual  income  received  by  the  Com- 
missioners of  Woods  in  respect  of  mining  leases  must  be 
carried  to  the  account  of  the  capital  of  the  land  revenue  of 
the  Crown,  and  the  other  moiety  to  the  account  of  the  income 
of  such  land  revenue."  And  provisions  exist  for  the  purpose 
of  ascertaining  the  amount  of  the  net  income.^ 

By  the  Duchy  of  Cornwall  Man.  Act,  1863,^  the  Prince  of 
Wales,  as  ]Juke  of  Cornwall,  may  demise  any  mines  or 
quarries,  whether  opened  ''  or  not  (with  power  to  the  grantee 
to  work,  get,  carry  away,  and  dispose  of  the  nnnerals,  and  to 
do  all  acts  necessary  or  expedient  therefor),  for  any  term  not 
exceeding  thirty-one  3'ears  in  possession,  but  not  in  reversion  ; 
so  that  upon  every  such  demise  there  be  reserved  a  reasonable 
amount  of  rent,  royalty,  dues,  toll,  or  dish ;  and  so  that  no 
fine  be  taken, ^"  except  in  certain  specified  cases. '^  And  he  may 
grant  a  new  lease  on  the  surrender  of  any  existing  lease  ; '~  and 
he  may  accept  a  surrender  of  any  lease,  and  grant  separate 
leases.^''  All  leases  must  be  enrolled  in  the  Duchy  office 
within  six  months.^ "^ 

The  lord  of  the  manor  of  Tywarnhaile  Tyas  in  Cornwall 
and  the  Duke  of  Cornwall  are  empowered,  by  agreement  in 


\ 


1  10  Geo.  4,  c.  50,  s.  3-3. 

■-  The  Crown  Lands  Act,  1866,  29  & 
30  Vict.  c.  62,  s.  3.  See,  as  to  the 
previous  state  of  the  law,  10  Geo.  4,  c. 
50,  ss.  28  et  scq. 

='  36  &  37  Vict.  c.  36,  s.  4. 

^  10  Geo.  4,  c.  50,  s.  27. 

*  As  to  open  and  new  mines  or  quar- 
ries, see  ante,  pp.  32  et  seq. 

'•  29  &  30  Vict.  c.  62,  s.  3.  As  to 
licences,  see^jos^,  pp.  260  et  seq. 


-  S.  2. 

'^  lb. 

'■>  26  &  27  Vict.  c.  49. 

1"  S.  21. 

11  S.  23. 

!•-  S.  26. 

1^'  S.  27. 

1-1  Ss.  30  et  scq.  For  provisions  for 
the  case  of  there  being  no  duke  or 
of  his  being  under  age,  see  ante,  p.  159. 
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^vriting,  enrolled  in  the  Duchy  office,  to  provide  for  and 
regulate  the  granting,  demising,  and  working  of  all  tin  mines, 
tin  ore,  tin  dues,  and  tin  toll  under  the  demesne  and  conven- 
tionar}'  lands  of  the  assessional  manor  of  Tvwarnhaile  in  the 
same  county,  and  under  the  lands  within  the  manor  of 
Tvwarnhaile  Tyas ;  and  the  collecting,  recovering,  and 
dividing  the  profits  and  advantages  accruing  therefrom  ;  and 
the  doing  of  all  incidental  matters.^ 

The  Admu'altv "  are  empowered  bv  the  Greenwich  Hospital  CTreenwich 

•^  -^  "  .  Hospital 

Act,  1865,^  to  grant  mining  leases  for  any  term  not  exceeding  lands. 

forty-two  years.     And  the  lessee  may  be  made  dispunishable 

for  waste.   But  every  such  lease  must  take  effect  in  possession, 

and   not   in   reversion ;    and    the   best   yearly  rent   must  be 

reserved ;  and  no  fine  must  be  taken ;  and  every  lease  must 

■contain   a   condition  of  re-entry  on  non-payment ;    and    the 

lessee  must  execute  a  counterpart,  and  must  thereby  covenant 

for  payment  of  the  reserved  rent.^     Rent  may  be  reserved  by 

way  of  toll,  duty,  royalty,  or  reservation,  by  the  acre,  the  ton, 

or  otherwise." 

i     An  archbishop  or  bishop,  being  disabled  from  opening  or  Church  lands 

\  — crcncrtillv — 

working  new  mines  or  quarries,''  cannot,  of  course,  of  his  own  Archbishop 
will,  grant  leases  of  the  right  to  do  so.  But  an  archbisliop  o^^  bishop. 
or  l)ishop,  to  whom  lands  have  l)een  assigned  as  an  endow- 
ment under  the  Act  28  &  24  Vict.  c.  124,"  may,  with  the 
approval  of  the  Estates  Committee  of  the  Ecclesiastical  Com- 
missioners, from  time  to  time  grant  mining  leases  of  any  such 
lands  for  such  periods,  for  such  considerations,  upon  such 
[terms,  and  in  such  manner,  as  such  committee  under  the 
circumstances  of  each  case  may  think  fit.  But  the  connnittee 
may  require  that  any  portion  of  the  rent  reserved  shall  be 
payable  to  the  Ecclesiastical  Commissioners." 

At  common  law,  a  Dean  and  Chapter  had  comijlete  power  l^^an  and 

Chapter. 

'  11  ic  12  Vict.  c.  8.S,   s.  2.     As  to  vested  in,  tiic  Admiralty  :  see  s.  22. 

the  asHcsHional  manors,  see  ante,  pp.  •*  28  «k  29  Vict.  c.  89, 

48,  49.  ••  S.  29. 

'  By  the  Greenwich  Hospital  Act,  •■•  lb. 

1865,  all   lands  which   at   the   com-  *"'  See  ante,  p.  89. 

mencement  of  the  Act  were  vested  in  ^  See  ante,  pp.  89,  90. 

the  Commissioners  of  Greenwich  Hos-  "  S.  8. 
pital  were  transferred  to,  and  became 
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to  grant  leases  of  all  mines  and  quarries  beneath  or  within 
their  lands,  and  to  apply  the  rents  reserved  to  their  own 
benefit.^  But  since  the  passing  of  the  restraining  Acts,-  it  has 
always  been  held,  that  a  Dean  and  Chapter  cannot  grant 
leases  of  their  lands,  dispunishable  of  waste ;  such  leases 
being  deemed  to  be  within  the  equity  of  the  Acts.-^  And,  since 
the  Act  31  &  32  Vict.  c.  114,^  a  Dean  and  Chaj^ter  are 
expressly  disabled  from  granting  leases  dispunishable  of 
waste/^ 

Parson.  A  parson,  being  disabled,  since  the  passing  of  the  restrain- 

ing Acts,  from  opening  or  working  new  mines  or  quarries, 
even  with  the  consent  of  his  patron  or  patrons,  and  ordinary,*^ 
cannot,  of  course,  grant  leases  of  the  light  to  do  so. 

LeasingS  ^nder  the  provisions  of  the  Eccl.  Leas.  Act,  1842,'  as 
extended  by  the  Eccl.  Leas.  Act,  1858,^  every  ecclesiastical 
corporation,  aggregate  or  sole  (with  certain  exceptions^),  may 
demise  any  mines  or  quarries  belonging  to  such  corporation,. 
in  consideration  or  partly  in  consideration  of  premiums  or 
not,  or  for  such  other  considerations,  and  for  such  term  or 
terms,  and  under  and  subject  to  such  covenants,  stipulations, 
conditions  and  agreements  on  the  part  of  the  lessee,  and 
generally  in  such  manner,  as  the  Ecclesiastical  Commissioners 
shall  think  proper  and  advisable ;  and  may  grant  incidental 
rights  of  opening  and  working,  and  of  working  any  adjacent 
mine  by  way  of  outstroke^"  or  other  underground  communica- 
tion ;  and  may  also  grant  such  portion  of  land  belonging  to 
such  corporation,  and  all  such  rights  and  liberties  of  way  and 
passage,  wayleaves  and  waterleaves,  and  other  rights,  ease- 
ments, and  facilities  for  the  opening  and  working  of  all  such 
mines  or  quarries,  and  leading  and  carrying  away  the  produce 
thereof,  or  otherwise  incident  to  mining  operations,  as  shall 


1  See  Marlborough  v.   St.  John,  5  •"'  See  ante,  pp.  91,  92. 

De   G.   &    Sm.   179,    180 :    see   ante,  ^  5  &  6  Vict.  c.  108. 

p.  90.                  .  s  21  &  22  Vict.  c.  57.     The  Eccl. 

-  Ante,  p.  90.  Leas.  Acts  do  not  apply  to  the  Isle  of 

3  See  Worcester's  Case,  G  Rep.  .37  a.  Man  :   37  &  38  Vict.  c.  96  ;  38  &  32 

*  See  ante,  p.  90.  Vict.  c.  66  (Stat.  Law.  Rev.)  :  see^ws^ 

*  S.  9.  As  to  leases  by  prebendaries,  Chap.  XXI.  Sect.  2. 

rectors,  &c.,  see  24  &  25  Vict,  c.  105;  »  See  5  &  6  Vict.  c.  108,  ss.  1,  6. 

25  &  26  Vict.  c.  52.  ^  See  post,  p.  230. 
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be  deemed  expedient.^  And  existing  leases  may  be  sur- 
rendered and  renewed.-  And  contracts  and  licences  to  search 
for  mines,  and  other  powers  preliminary  to  or  consequent 
upon  contracts,  may  be  entered  into,  granted,  and  varied  in 
such  manner  and  for  such  considerations  as  to  the  Ecclesi- 
istical  Commissioners  may  appear  desirable.'' 
However,    leases    cannot    be    granted,    if    the    convenient  Necessary  to 

comply  with 

anjoyment  of  any  palace  of  an  archbishop  or  bishop  would  statutory  re- 
be  prejudiced.^  x\nd  every  lease,  contract,  licence,  or  power,  1^"^^^"'='^^  ^• 
must  be  granted  or  entered  into  with  the  approval  of  the 
Ecclesiastical  Commissioners  ;  and  (if  made  by  the  incumbent 
)f  a  benefice)  with  the  consent  of  the  patron  ;  and  (if  made 
dt  copyhold  mines  or  quarries,  or  of  watercourses,  ways,  or 
Basements,  in,  upon,  over,  or  under,  copyhold  lands,  where 
the  copyhold  or  customary  tenant  is  not  authorised  to  make 
leases  for  the  term  of  years  intended  to  be  created  by  such 
lease)  with  the  consent  of  the  lord ;  and  the  approval  and 
consent  must  be  given  in  a  prescribed  form.''  A  lease, 
sontract,  licence,  or  power  granted  or  entered  into  without  the 
ipproval  of  the  Ecclesiastical  Commissioners  in  the  prescribed 
form  is  inoperative."  And  the  mere  fact  that  they  have 
permitted  workings  to  take  place  during  negotiations  for  their 
ipproval,  does  not  preclude  them,  if  they  ultimately  withhold 
it,  from  objecting  to  the  continuance  of  such  workings.' 
In   the  case  of  any  lease  granted  under  the  Act  of  1842  Application 

of  rents. 

[unless  it  be  granted  subsequently  to  the  Act  of  1858  by  any 
rector,  vicar,  or  incumbent  with  cure  of  souls ^)  such  portion 
li  the  impi'oved  value  accruing  thereunder,  as  by  order  in 
council  shall  be  determined,  not  being  more  than  three- 
fourths  nor  less  than  a  moiety  of  such  improved  value,  must 
oe  paid  to  the  Ecclesiastical  Commissioners,  and  be  sul)ject 
X)  the  provisions  relating  to  moneys  payable  to  them  ;  and 
:he  remainder  of  such  improved  value  is  deemed  to  be  an 
mprovement  within  the  meaning  of  the  provisions  relating 

I    '  6  &  G  Vict.  c.  108,  ss.  4,  G ;  21  &  sections. 

;|!2  Vict.  c.  .57,  s.  1.  •>  Eccles.    Comms.    v.   Wodehouse, 

:    »  5  &  6  Vict.  c.  108,  ss.  5,  IG.  1895,  1  Ch.  559. 

l|    »  21  &  22  Vict.  c.  57,  s.  4.  7  Jb.  5G0,  5G1. 

j;   ••  5  &  G  Vict.  c.  108,  s.  9.  "  See  21  &  22  Vict.  c.  57,  s.  10. 

!    *  S.    20 :    see    also    the    following 
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leases. 


to  the  incomes  of  archbishops  and  bishops,  deans  and  canons 
archdeacons  and  incumbents  of  benefices.^  In  the  case  of  an} 
lease  granted  under  the  Act  of  1858,  all  moneys  received  ir 
respect  thereof  must  be  applied  in  the  same  manner  as  moneys 
received  in  respect  of  sales. - 

By  the  Act  empowering  incumbents  to  grant  farming  anc 
l)uilding  leases-'  it  is  provided,  that,  in  every  case  where  th( 
right  is  exercised,  a  clause  shall  be  inserted  excepting  th( 
mines  and  minerals.  But  consistently  with  that  the  lesse(  ■ 
may  be  authorised  to  take  brick  earth,  stone,  lime,  and  othe: 
materials  for  erections  and  repairs.^  And  ecclesiastica 
corporations,  aggregate  or  sole,  empowered  under  the  Eccl 
Leas.  Act,  1842,  to  grant  building  leases,  may,  as  inciden 
thereto,  give  liberty  to  the  lessee  to  dig,  take,  carry  away,  anc 
dispose  of  such  earth,  clay,  sand,  loam,  or  gravel,  as  it  shal 
be  found  convenient  to  remove  for  building  or  repairing 
purposes.'' 


1  5  &  6  Vict.  c.  108,  s.  14. 

-  See  s.  2  ;  ante,  p.  160.  Ecclesias- 
tical corporations,  empowered  under 
14  &  15  Vict.  c.  104  (as  to  the  duration 
of  which,  see  s.  12)  to  sell,  enfran- 
chise, or  exchange  their  lands,  and  to 
lay  out  the  moneys  to  arise  therefrom 
in  the  purchase  of  other  lands,  were 
empowered,  with  the  approval  of  the 
Church  Estates  Commissioners,  from 
time  to  time  to  grant  mining  leases 
of  such  other  lands  for  such  considera- 
tions, upon  such  terms,  and  in  such 
manner,  as  the  Commissioners,  under 
the  circtmistances  of  each  case,  might 
think  fit.  And  the  Commissioners 
might  have  required  that  any  portion 
of  the  rent  received  should  be  laid  out 
in  the  purchase  of  other  lands  for  the 
benefit  of  the  demising  corporation, 
or  otherwise  applied  as  therein  men- 
tioned: see  s.  9. 

=*  5  &  6  Vict.  c.  27. 

-»  S.  1. 

»  5  &  6  Vict.  c.  108,  s.  1.  Special 
provisions  existed  for  regulating  the 
relations  between  the  Ecclesiastical 
Commissioners,  or  ecclesiastical  cor- 
porations, and  their  former  tenants  of 


mines  or  minerals,  who  were  entitled  t 
have  their  leases  renewed.  By  th 
Act  23  &  24  Vict.  c.  124,  it  was  provide 
(s.  22),  that  the  Ecclesiastical  Con 
missioners,  or  any  ecclesiastical  coi 
poration,  aggregate  or  sole,  should,  i 
granting  to  a  lessee,  whether  for  year 
or  for  lives,  an  extended  term,  and  i 
fixing  the  terms  of  such  grant,  hav 
regard  to  the  value  of  the  interest  c 
the  lessee  under  any  lease  theretofoi 
ordinarily  renewable  on  paj-ment  of 
fine,  and  should,  as  a  rule,  in  compu 
ingsuch  value,  estimate  and  include  a 
extension  of  the  existing  unexpirc 
term  to  the  11th  of  October,  1884,  t 
the  accustomed  rate  of  fine  ;  and,  i 
the  case  of  any  lease  for  life,  whicl 
according  to  the  expectancy  of  huma 
life,  would  not  determine  until  aft( 
the  11th  October,  1884,  should  ha\ 
regard  to  the  actual  value  of  tl 
interest  of  the  lessee.  And,  in  ca; 
the  lessee  required  an  extended  ten 
to  be  granted  to  him,  and  differenc( 
arose  between  him  and  the  lessors  i 
respect  thereof,  such  differences  we; 
(ss.  23, 41)  determinable  by  arbitration 
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The  universities  of  Oxford,  Cambridge,  and  Durham,  and  Universit}- 
every  college  therein,  and  the  colleges  of  Winchester  and  lands.  ° 
Eton,  may,  under  the  Universities  and  Colleges  Estates  Act, 
1858,^  lease  any  mines  or  quarries  in  any  lands  belonging 
to  such  university  or  college  ;  either  with  or  without  any 
messuages,  buildings,  or  lands  convenient  to  be  held  or 
occupied  therewith ;  and  either  with  or  without  the  surface 
of  the  lands  containing  such  mines  or  quarries  ;  and  whether 
the  same  shall  or  shall  not  have  been  previously  opened  or 
worked ;  -  for  any  term  not  exceeding  sixty  years,  to  take 
effect  in  possession,  and  not  in  reversion  or  by  way  of  future 
interest ;  with  full  power  to  work  and  raise  the  minerals,  and 
to  work  any  adjacent  mine  by  way  of  outstroke-'  or  other 
underground  communication,  and  to  do  all  things  necessary 
for  winning,  working,  getting,  cleansing,  and  smelting  the 
minerals,  and  manufacturing  and  carrying  them  away,  or 
otherwise  incident  to  mining  operations.  However,  leases 
cannot  be  granted,  if  the  convenient  enjoyment  of  any  house 
or  building  forming  part  of  or  attached  to  any  college,  or  the 
offices  or  gardens  thereto  belonging,  would  be  prejudiced.'' 
"Wayleaves  and  waterleaves  may  be  granted  for  a  like  term.'' 
And  leases  may  be  surrendered  and  renewed.''  And  licences 
may  be  granted  to  dig  gravel,  sand,  earth,  loam,  or  clay 
suital)le  for  making  bricks  or  tiles  out  of  any  part  of  the  lands 
belonging  to  the  demising  university  or  college  for  such 
considerations  as  may  be  considered  reasonable.''  And,  in 
granting  building  and  repairing  leases,  the  lessee  may  be 
authorised  to  dig,  take,  and  carry  away  and  dispose  of,  such 
earth,  clay,  sand,  or  gravel,  as  it  shall  be  found  convenient 
to  remove." 

In   every   lease   there  must  be  reserved  the  best  rent,  in  Necessary  to 

,      .  1   .  1  ,•  1         ii        comply  with 

money,  or   tolls,   duties,   royalties,  and   reservations,   by    the  statutory  re- 
acre,  the  ton,  or  otherwise,  that  can  l)e  reasonably  obtained,   a""'-'»ients. 
without   taking   any  fine  or  premium  :  and   the  lessee  must 
covenant  to  pay  the  rent,  and  all  taxes,  charges,  rates,  assess- 

>  21  k  22  Vict.  c.  44.  •'  S.  19. 

-  As  to  open  and  new  mines  or  quar-  "  S.  22. 

ties,  see  anlc,  pp.  32  ct  seq.  '  S.  15. 

■'<  See  jmst,  p.  2m.  •*  S.  11. 
■•  S.  2G. 

M.M.  0 
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ments,  and  impositions  affecting  the  demised  lands ;  and  the 
lease  must  contain  a  proviso  for  re-entry  on  non-payment  of 
the  rent,  or  (except  as  to  such  covenants  as  the  university 
or  college  may  think  fit  to  accept)  non-performance  of  the 
covenants  ;  and  the  lessee  must  not  be  authorised  to  commit 
waste  except  for  the  purposes  aforesaid  ;  and  must  execute 
a  counterpart ;  and  must  enter  into  such  other  covenants  as 
the  university  or  college  shall  deem  expedient ;  due  regard 
being  had  to  the  custom  of  the  country  or  district  in  question.^ 

One  equal  third  part  of  the  net  rents  and  reservations 
received  in  respect  of  any  mining  lease,  and  of  the  net 
moneys  received  in  respect  of  any  licence,  must  be  applied 
as  part  of  the  ordinary  income  of  the  university  or  college. 
And  the  remainder  must  be  applied  either  in  the  purchase  of 
lands  for  the  benefit  of  the  university  or  college  ;  or  in  the 
erection  of  new  or  improvement  of  existing  buildings ;  or  in 
the  improvement  of  lands  belonging  to  such  university  or 
college ;  or  in  the  purchase  of  easements  in  respect  of  adjoin- 
ing lands :  and,  in  the  meantime,  it  must  be  invested,  and 
the  income  applied  as  part  of  the  ordinary  income  of  the 
university  or  college." 

The  trustees  of  any  charity  lands  may,  on  satisfying  the 
Charity  Commissioners,  that  the  letting  of  any  part  of  the 
charity  lands  on  leases  for  working  any  mine,  or  that  the 
digging  for  or  raising  of  stone,  clay,  gravel,  or  other  minerals, 
would  be  for  the  benefit  of  the  charity,  and  on  obtaining  their 
authority,  and  although  such  leases  or  acts  may  not  be 
authorised  or  permitted  by  the  trust,  grant  such  leases  or  do 
such  acts."^ 

Trustees  or  commissioners  of  turnpike  roads  are  empowered 
to  contract  for  the  demise  from  any  person  of  any  land  for 
the  purpose  of  digging  materials  for  the  repair  or  use  of  the 
roads.'' 


1  S.  20. 

'  Ss.  15,  21. 

•■*  See  Char.  Trusts  Act,  1853,  16 
&  17  Vict.  c.  137,  ss.  21,  26  ;  Char. 
Trusts  Amend.  Act,  1855,  18  &  19 
Vict.  c.  124,  ss.  38,  .39.     See  also  Char. 


to  the  acting  trustees  of  a  charity,  see 
Char.  Trusts  Amend.  Act,  1855,  s.  16. 
•»  3  Geo.  4,  c.  126,  s.  100.  As  to 
purchases,  see  ante,  p.  161.  Where 
an  allotment  is  made  to  a  surveyor  of 
highways  under  the  Incl.  Act,  8  &  9 


Trusts  Amend.  Act,  1855,  s.  29.     As      Vict.  c.  118,  and  no  direction  is  made 
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The  power  to  hire  land  for  allotments  given  to  parish  Allotments. 
councils  by  the  Loc.  Gov.  Act,  1894,  does  not  "authorise  the 
"  compulsory  hiring  of  any  mines  or  minerals,  or  confer  any 
"  right  to  take,  sell,  or  carry  away  any  gravel,  sand,  or  clay."  ^ 
And  if  the  land  hired  "  shall  at  any  time  during  the  tenancy 
"  thereof  by  the  parish  council  be  shown  to  the  satisfaction 
"of  the  county  council  to  be  required  by  the  landlord  for 
"  the  purpose  of  working  and  getting  the  mines,  minerals,  or 
"  surface  minerals  thereunder,  or  for  any  road  or  work  to  be 
"  used  in  connection  with  such  working  or  getting,  it  shall  be 
"  lawful  for  the  landlord  of  such  land  to  resume  possession 
"  thereof "  upon  giving  notice  in  writing  of  his  intention,  and 
upon  making  compensation  for  the  loss  of  the  land.- 

Sect.  5.— lands  in  IRELAND. 

Every  archbishop,  bishop,  dean,  dean  and  chapter,  arch-  Powers  to 
deacon,  prebendary,  and  other  dignitary  ecclesiastical,  parson, 
rector,  vicar,  body  politic  and  corporate,  college,  cathedral,  or 
collegiate  church,  and  hospital  ;  and  every  trustee  for  chari- 
tal>le  or  other  purposes  or  for  any  feme  covert  or  infant  of 
freehold  or  certain  other  specified  estates ;  and  every  tenant 
for  life  with  an  immediate  remainder  to  his  first  and  every 
other  son  in  tail  male  ;  and  every  tenant  in  dower  or  curtesy 
with  the  consent  of  the  immediate  reversioner  or  remainder- 
man for  an  estate  of  inheritance,  or  (in  case  of  the  nonage, 
idiocy,  or  lunacy  of  the  latter)  with  the  consent  of  the 
guardian  or  committee  with  the  approbation  of  the  Lord 
Chancellor  ;  may  grant  leases  not  exceeding  forty-one  years 
of  mines  and  minerals  in  Ireland  within  his  or  their  lands. 
And  such  leases  may  comprise  certain  specified  quantities  of 
land  contiguous  to  the  mines  and  minerals  for  the  convenient 
erection  thereon  of  workmen's  houses  and  smelting  houses 
and  other  necessary  buildings."'  And  existing  leases  may 
be  surrendered    and  regranted.'     Where    mines   have    been 

as  to  the  ownership  of  the  grass  and  '  S.  10,  sub-s.  9. 

herbage,  the  surveyor   must  let   the  -  lb.  sub-s.  10. 

allotment,  reserving  the  right  to  get  •'  4G   Geo,   3,  c.   71,   s.  1  ;  11   &   12 

and  take  away  the  stone,  gravel,  and  Vict.  c.    13,  ss.    1,    2;    and   tho  Acts 

other    materials :    s.    72 :    sec    ante,  therein  mentioned. 

p.  167.  Ml  &  12  Vict.  c.  13,  s.  3. 
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excepted  from  a  grant  of  lands  in  Ireland,  the  person  entitled 
to  the  rent,  in  fee  simple,  fee  farm,  fee  tail,  or  for  life,  with 
immediate  remainder  to  his  own  issue,  has,  in  respect  of  the 
mines,  similar  leasing  powers.^ 

Every  such  lease  must  commence  in  possession  without  any 
fine  :  and  the  hest  rent,  whether  in  money  or  kind,  must 
be  reserved  :  and  every  such  lease  must  contain  a  condition 
for  re-entry  on  non-payment ;  and  the  lessee  must  execute  a 
counterpart.- 


I 


1  46  Geo.  3,  c.  71,  s.  1 ;  11  &  12 
Vict.  c.  13,  s.  1 ;  23  &  24  Vict.  c.  154, 
s.  82. 


-  11  &  12  Vict.  c.  13,  s.  1 ;  38  &  39 
Vict.  c.  66  (Stat.  Law  Rev.). 


CHAPTER   IX. 

CONTEACTS. 
«.— GENERALLY. 
A  CONTRACT  to  Sell  or  rrrant  a  lease  of  land  will  generallv  ^'°^^*^^?^*  }'^' , 

^  o  ^     specting  land 

include  the  entire  sol k in  from  the  surface  down  to  the  centre  includes, 

,1  1  tj        -11  11       ji  p  -IT!  •  prima  facie, 

of  the  earth,     it  will  generally,  therefore,  mclude  the  mmes,  everything 
quarries,  and  minerals  beneath  or  within  it.^  beneath. 

However,  where  a  railway  or  waterworks   company,  or   a  Rail,  and 

11  •  .1        -i  •  .-,,111  T        ,1        Wat.  CI.  Acts, 

local  sanitary  authority,  give  notice  to  take  lands  under  the  etc. 

Eail.  CI.  Act,  1845,-  or  the  Wat.  CI.  Act,-^  or  the  Pub.  Health 

Am.  Act,  1883,^  they  should,  if  they  wish  to  take  the  mines 

and  minerals   thereunder,    expressly   include   them   in   their 

notice.     They  will  not  have  the  right  to  do  so  in  the  absence 

of  exj)re88  mention.' 

And  no  statutory  enfranchisement  of  copyholds  or  manorial  Copyhold 

rights,  whether  compulsory  or  voluntary,  will  affect  the  rights 

of  any   lord   or   tenant  in    mines,  minerals   or   quarries,  or 

incidental  liberties,  unless  with  the  express  consent  in  writing 

of  such  lord  or  tenant.'' 

Where  the  defendant  wrote  to  the  plaintiff:—"!  shall  be  Construction 

— contract  or 

liai)py  to  take  a  lease  of  your  iron  ore  at  N.,  and  I  will  engage  lease. 
to  work  the  several  veins,  kt.,  the  term  to  be  four  years  from 
the  24th  of  June  next,  .  .  .  the  relative  proportions  of 
the  iron  ores  in  weight  to  ije  worked  together  to  be  ascertained 
by  a  competent  person";  and  the  plaintiff  replied  : — "  I  agree 
to  the  terms  contained  in  your  letter,  and  shall  be  ready  to 
grant  a  lease  conformable  thereto,  I'^c,  when  you  require  me  ;" 

'  Williamson  v.  Wootton,  3  Dr.  213  ;  '  40  &  47  Vict.  c.  37  ;  pout,  pp.  350 

Kerr  v.  Pawson,  2.5  Beav.  400.  ct  scq. 

-  See  8  &  9  Vict.  c.  20,  s.  77  ;  post,  ■'  Met.  R.  Co.  v.  Cotton's  Trustees, 

pp.  350  ct  scq.  45   L.  T.  103 ;  Errington  v.  Met.  R. 

•'  See  10  &  11  Vict.c.  17,  ss.  12,  18;  Co.,    19   Cli.   D.   500,  573,  574;  ante, 

jwst,  pp.  .353  ct  scq.  p.  154. 

•■  Ante,  p.  102. 
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it  was  held,  that  an  agreement  for  a  lease  had  been  entered 
into.^  And  where  the  lessor  agreed  to  "  let  and  grant  a  lease  " 
at  a  rent  "  to  commence  in  a  year  from  the  time  a  pit  is  sunk 
through  the  fom'-foot  coal,"  with  power  to  work  the  said 
minerals,  and  to  deposit  rubbish  and  make  a  wharf ;  and  the 
lessee  agreed  "  to  commence  working  a  pit  before  the  24th  of 
June  next";  and  the  lessor  engaged  that  "he  had  not  in- 
cumbered"; and  the  lease  was  to  "contain  the  usual  cove- 
nants, &c.,  as  entered  into  by  "  the  lessor's  brother  ;  and  the 
lessor  engaged  "  to  sign  a  lease  upon  the  said  terms  as  soon 
as  it  can  be  prepared  ";  and  no  possession  had  been  given  at 
the  time,  nor  was  any  stipulated  for ;  it  was  held,  that  an 
agreement  for  a  lease  had  been  entered  into.- 

Where  the  lessee  of  certain  salt  works  had  taken  in  a  partner 
to  work  them,  it  was  held  that  the  acts  and  conduct  of  the 
jjarties  had  constituted  the  salt  works  a  partnership  asset.'^ 
Where,  on  the  other  hand,  a  seam  of  coal  had,  prior  tj  the 
formation  of  a  partnership,  been  leased  to  one  of  the  partners, 
it  was  held,  under  all  the  circumstances  of  the  case,  that  it 
did  not  form  part  of  the  partnership  property,  but  remained 
the  separate  property  of  the  lessee.^  However,  the  other 
partner,  who,  under  the  impression  that  the  lease  was  a 
partnership  asset,  had  concurred  in  a  large  expenditure  in 
the  erection  of  works  for  winning  the  seam,  was  upon  the 
dissolution  held  entitled  to  a  fair  allowance.' 

A  covenant  giving  an  unlimited  right  of  pre-emption  of 
mines  is  obnoxious  to  the  rule  against  perpetuities."  Subject 
to  this  a  covenant  giving  a  right  of  pre-emption  runs  wdth  the 
land  ;  so  as  to  be  capable  of  enforcement  by  the  assigns  of  the 
covenantee  against  the  devisees  of  the  covenantor. " 

It  has  been  decided,  that  an  agreement  to  lease  two  seams 
of  coal  known  as  the  two-feet  coal  and  the  three-feet  coal, 


I 


1  Jones  V.  Reynolds,  1  Q.  B.  506. 

-  Doe  V.  Powell,  8  Scott,  N.  R.  687  ; 
7  M.  &  G.  980. 

:'  Hills  V.  Parker,  7  Jur.,  N.  S.  833, 
reversing  Parker  v.  Hills,  5  ib.  809. 

•*  Burdon  v.  Barkus,  3  Gif!.  412  ;  4 
De  G.  F.  &  J.  42. 

*  See  Set.  1802. 


«  See  L.  &  S.  W.  R.  Co.  v.  Gomm, 
20  Ch.  D.  562 ;  overruling  on  this 
point  Birmingham  Canal  Co.  v.  Cart- 
wright,  11  Ch.  D.  421. 

'  Birmingham  Canal  Co.  v.  Cart- 
wright,  sKji.  As  to  damages  for  hreach 
■  of  such  a  covenant,  see  Mundy  v. 
Rutland,  23  Ch.  D.  81,  94,  95. 
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"  lying  under  land  to  be  hereafter  defined  in  the  Bank  End 
Estate,"  meant,  "  lying  under  land  in  the  Bank  End  Estate, 
the  boundaries  of  which  were  to  be  thereafter  defined";  and 
was  not  therefore  so  indefinite  as  to  prevent  its  being  enforced.^ 

However,  where  an  agreement  was  entered  into  for  a  lease  Undefined 

/•    o-      TT     m      ji-      1      territorial 

of  the  "ironstone  lymg  under  the  lands  of  bn-  H.  iranord,  umits. 
Bart.,  situate  at  Patricroft,"  Patricroft  not  being  a  place 
with  defined  territorial  limits ;  and  the  lessee  stipulated  for 
liberty  to  try  the  mine  for  a  year  without  any  liability  for 
dead  rent,  and  for  liberty  to  abandon  it  at  the  end  of  that 
time  ;  and  the  lessee  expended  a  considerable  sum  in  trying 
the  mine  in  exercise  of  his  liberty;  it  was  held  (1),  that  the 
agreement  was  too  uncertain  to  entitle  the  lessee  to  enforce  it, 
and  (2)  that  he  was  not  entitled  to  any  damages  for  his  outlay.- 

And  where  an  agreement  was  entered  into  to  lease  the  "Or  there- 
minerals  under  certain  land  to  the  west  of  a  fault  supposed 
to  run  through  the  land  in  the  direction  of  a  line  drawn  on 
a  plan  referred  to  in  the  agreement ;  and  the  quantity  of  land 
was  described  as  "  supposed  to  be  eighty-three  acres  or  there- 
abouts " ;  and  a  similar  agreement  was  entered  into  to  lease 
the  minerals  to  the  east  to  a  second  lessee,  "  supposed  to  be 
ninety-eight  acres  or  thereabouts";  and  each  agreement  pro- 
vided for  the  payment  of  a  dead  rent ;  and  the  fuult  was 
afterwards  found  to  run,  so  as  to  leave  on  the  west  eight  acres 
only  ;  it  was  held,  that  the  second  agreement  could  not  have 
been  enforced  by  the  second  lessee.  It  was  considered  (1), 
that  the  case  was  not  one  of  mere  faha  (lenioiistratio,  but  that 
the  intention  was  to  demise  the  minerals  bounded  l)y  the 
fault,  if  fault  there  were  in  the  direction  marked  on  the  plan. 
It  was  also  considered  (2)  that  the  agreement  could  not, 
having  regard  to  the  provisions  as  to  dead  rent,  be  considered 
a  chance  agreement  as  to  the  amount  of  minerals  to  be  com- 
priHcd  in  the  lease;  and  that,  although  the  words  "or 
thereabouts  "  might  possil)ly  have  covered  a  trilling  deviation 
in  the  line  of  the  fault,  they  could  not  cover  a  deviation  to  the 
extent  in  ijuestion.'^ 

'  See  Haywood   r.  Cope,  25  Beav.       Cli.  554. 
140.  •'   Daviss  V.  Slieplierd,  1  Cli.  410,  415 

-  Laiica-ster  r.  Do  Trafford,  31  L..  J.       ct  scq. 
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And  where  an  agreement  was  entered  into  for  the  sale  of 
land ;  with  clauses,  that  in  the  event  of  there  being  any  coals 
or  ironstone  thereunder,  a  royalty  of  6^/.  per  ton  should  be 
paid  thereon,  and  that  any  mines  required  to  l)e  left  by  a 
certain  railway  company  should  be  paid  for,  as  if  gotten,  out 
of  the  money  to  be  received  for  them  from  the  company ;  it 
was  held,  that  it  was  too  uncertain  to  be  enforceable.^ 
Coalf?,  &c."  An  agreement  to  lease  "coals,  &c.,"  can  seldom  be  capable 
of  enforcement.-  However,  a  reservation  in  an  agreement  for 
a  lease  of  "  all  customary  rights  and  reservations,"  such  as 
liberty  to  "  search  for  and  work  mines  or  minerals,  &c.,"  has 
been  held  not  to  render  the  agreement  void  for  uncertainty.'^ 


Mine  or 
qiaarry — sole 


6.— STATUTE  OF  FRAUDS. 

A  contract  by  the  sole  owner  of  a  mine  or  quarry  for  the 
sale  thereof,  or  of  any  interest  therein,  or  for  the  grant  of  a 
lease  thereof,  without  more,  must,  to  be  enforceable,  be  in 
writing  signed  by  the  party  to  be  charged,  pursuant  to 
section  4  of  the  Statute  of  Frauds.^  And  a  verbal 
contract  between  the  owner  of  a  mine  and  another  person, 
that  the  mine  shall  be  demised  upon  roj^alties,  and  the 
royalties  divided  between  them,  has  been  held  to  be,  in 
substance,  a  contract  for  the  sale  and  purchase  of  a  share 
in  the  mine  itself,  and,  as  such,  inoperative."'  In  a  convey- 
ance of  land,  excepting  the  mines,  the  vendor  covenanted, 
that,  upon  a  certain  event  happening,  he  would  offer  the 
mines  to  the  purchaser,  and  give  him  the  refusal  of  them  for 
one  month.  It  was  held,  that  the  offer  was  obliged  to  be  in 
writing ;  and  that,  consequently,  the  non-acceptance  within 
a  month  of  a  parol  offer  did  not  deprive  the  covenantee  of  his 
rights.*^  However,  a  person,  who  would  not  otherwise  be 
bound,  may  be  bound  by  ratifying  the  contract.*^     And  part 


1  Williamson  i'.  Wootton,  3  Dr.  210. 

-  See  Price  v.  Griffith,  1  De  G.  M. 
&  G.  80. 

•*  Parker  v.  Taswell,  2  De  G.  &  J. 
559. 

••  See  Cheadle  v.  Proctor,  19  L.  T., 
N.  S.  289. 


'"  Caddick  v.  Skidmore,  2  De  G.  & 
J.  52. 

<•  Birmingham  Canal  Co.  v.  Cart- 
wright,  11  Ch.  D.  421,  overruled  upon 
another  point :  see  ante,  p.  198,  n. ''. 

7  See  Fothergill  t'.  Phillips,  G  Ch. 
770,  778. 
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performance  will  take  a  case  out  of  the  statute.^  It  is  not 
necessary,  that  a  contract  to  share  the  profit  and  loss  in  the 
working  of  a  mine  or  quarry,  which  does  not  affect  the 
ownership  of  the  land  itself,  should  be  in  writmg.- 

A  contract  by  the  co-owner  of  a  mine  or  quarry  for  the  sale  Co-owner— 

''  partner  m 

of  his  share  must  also,  to  be  effectual,  be  in  writing  signed  working. 
by  the  party  to  be  charged.-'  And  a  contract  for  the  transfer 
of  a  share  of  the  profit  and  loss  in  the  working  of  a  mine  or 
quarry,  which  affects  the  ownership  of  the  land  itself,  must 
also  be  in  writing.*  If,  however,  although  not  in  writing,  it 
has  been  partly  performed,  it  may  be  enforced.' 

Where   mines   or    (luarries   are    vested   in    trustees   for   a  Ordinary 

.       .  partner. 

partnership  or  a  company  in  trust  for  the  individual  members 
in  proportion  to  their  shares,  the  interest  of  each  member 
includes  an  interest  in  the  land  itself,  as  well  as  in  the  profits, 
of  its  employment ;  and,  so  far  as  it  is  an  interest  in  land, 
a  contract  for  the  transfer  of  it  must  be  in  writing  signed  by 
the  party  to  be  charged.**  Frequently,  however,  mines  or 
quarries  are  vested  in  trustees  for  a  partnership  or  a  company 
in  trust  for  the  undertaking  generally,  and  not  for  the  indi- 
vidual members  in  proportion  to  their  shares.  In  the  latter 
cases  the  trustees  hold  the  land  in  trust  to  use  it,  and  make 
profits,  as  part  of  the  stock  in  trade,  and  then  to  divide  those 
profits  between  the  members  in  proportion  to  their  shares.  In 
the  latter  cases,  therefore,  the  members  are  not  entitled 
either  to  land,  or  to  any  interest  in  land,  within  section  4 
of  the  Statute  of  Frauds.''  And  the  same  considerations 
apply,  where,  instead  of  mines  or  (puirries  being  vested 
in  trustees  for  a  particular  association  for  the  benefit  of  the 
undertaking  carried  on  l)y  it,  they  are  vested  in  the  association 
itself  for  the  l>enefit  of  the  undertaking.*^  Where  mines  or 
quarries  are  vested  in  trustees  for  a  partnership  or  company 

'  See  Pollard  v.  Clayton,  1  K.  &  J.  "  Watson  v.  Spratlcy,  siiji. 

,471.  '  See    ib.;    Hayter     r.    Tiukcr,     t 

I     '  See  Forster  v.  Hale,  5  Yes.  314.  K.  &  J.    24U.     The  fact  of   the  con- 

I     '  See  Boyce  r.   Green,  Batty,  G08  ;  cerns   having   been    co.st-book   mines 

Watson  r.  Spratley,  10  E.xch.  222.  is     immaterial.       See     also    Powell 

*  See  Caddick  c.  Skidinore,  siq).  52,  v.  Jessop,    18   C.  B.  33G ;  Walker   v. 
!«).  Bartlett,  ib.  845,  859. 

*  Burdon  v.  Barkus,  4  De  G.  F.  «Sc  "  See  Watson  v.  Spratley,  .s/^y. 
J.  47. 
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in  trust  for  the  undertaking  generally,  a  contract  to  sell  shares 
therein  is  not  a  contract  for  the  sale  of  "goods,  wares,  and 
merchandise "  within  section  17  of  the  Statute  of  Frauds.^ 
Accordingly,  such  a  contract,  not  being  within  either  section  4 
or  section  17  of  the  statute,  is  good,  although  entered  into 
by  parol. - 

A  contract  for  the  sale  of  minerals  already  severed  is,  of 
course,  a  contract  for  the  sale  of  "goods,  wares,  or  mer- 
chandise "  within  section  17  of  the  Statute  of  Frauds.'^ 
So  also  in  the  case  of  minerals  not  already  severed ;  *  con- 
version into  chattels  by  severance  being  contemplated. 


Abstract 
of  title. 


Contract 
dealing  with 
land 

generally — 
exhaustion 
of  mines,  &c. 


c— TITLE— NON-EXISTENCE  OF  MINE  OR  QUARRY. 

A  purchaser  of  a  mine  or  quarry ;  or  of  any  share  or 
interest  therein,  which  is,  or  includes,  a  share  or  interest  in 
the  land  itself ;  is  entitled  to  a  regular  abstract  of  title.'  A 
purchaser  of  a  share  in  a  mining  concern,  which  does  not 
include  any  interest  in  the  land  itself,  is  not  entitled  to  an 
abstract ;  but  only  to  such  evidence  of  the  constitution  of  the 
concern,  and  of  the  nature  of  the  title  under  which  the  land  is 
worked,  as  will  show,  that  the  subject-matter  of  the  purchase 
is  what  it  professes  to  be,  and  that  the  proposed  form  of 
transfer  will  give  him  a  valid  title  to  the  share.^ 

A  contract  to  sell  land  will  generally,  as  has  been  already 
seen,"  include,  not  merely  the  surface,  but  the  mines,  quarries, 
and  minerals  beneath  it.  If,  therefore,  the  mines  or  quarries 
have  been  exhausted  or  partly  exhausted  by  working ;  or  their 
ownership  is  in  a  third  party ;  or  there  is  a  right  in  a  third 
party  to  enter  and  work  them  ;  the  vendor  cannot  in  general 
enforce  the  contract ;  and,  on  the  other  hand,  the  purchaser  can 
in  general  enforce  it  with  compensation.^     And  in  the  case  of  a 


1  Watson  V.  Spratley,  suj).  :  see 
also  Pickering  i\  Appleby,  1  Com. 
353. 

-  Watson  V.  Spratley,  siij). 

'  Hickman  v.  Haynes,  L.  R.  10  C. 
P.  601. 

■*  See  Dart,  234,  235,  citing  Coulton 
V.  Ambler,  13  M.  &  W.  403,  a  decision 
upon  a  Navigation  Act. 

5  Curling  v.  Flight,  2  Ph.  613,  617. 


«  lb. 

''  Ante,  p.  197. 

*  Seaman  v.  Vawdrey,  16  Ves.  390  ; , 
Barton  v.  Dovvnes,  Fl.  &  K.  505; 
Martin  v.  Cotter,  3  J.  &  L.  496; 
Smithson  v.  Powell,  20  L.  T.  105; 
Hayford  v.  Criddle,  22  Beav.  480; 
Ramsden  v.  Hurst,  27  L.  J.  Ch.  482 ; 
Pretty  v.  Solly,  26  Beav.  606;  Bun- 
bury's   Estate,    1    Ir.    Rep.   Eq.  458"; 
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^z^):^ 


lird  party  having  the  ownership,  or  the  right  to  work,  the 
Dsition  of  the  purchaser  is  not  affected,  however  long  the  third 
irty  may  have  refrained  from  exercising,  and  however  Httle  he 
lay  show  his  intention  to  exercise,  his  rights.^  Nor  in  the 
ise  of  a  third  party  having  the  ownership,  is  the  position  of 
16  pm-chaser  affected,  although  the  third  party  may  be  dis- 
ititled  to  work  without  the  surface  owner's  consent.-     Nor  is 

affected,  however  dithcult  it  may  be  to  estimate  the  com- 
Bnsation,  if,  with  the  assistance  of  experts,  a  probable 
itimate  is  possible.'^  Nor  is  it  affected  by  the  fact  that  the 
itrinsic  value  of  the  mines  or  quarries  is  insignificant :  ^  or 
y  the  fact,  that  no  proof  has  been  given  of  their  actual 
cistence,  if  no  proof  has  been  given  of  their  non-existence.' 

The  position  of  the  purchaser  will,  however,  be  affected  by  Proof  of 

i  ^  _  non-existei 

roof  of  the  actual  non-existence  of  the  mines  or  quarries,  or  —knowledge 
f  the  cesser  of  the  right  to  work  them.^'     And  a  purchaser  of 
.nd  containing  mines  or  quarries,  which  have  been  exhausted 
r  partly  exhausted  by  working,  cannot  decline  the  contract, 
he  has  known  of  the  working  :'  or  even  if,  without  actual 


by  purchaser. 


awson  r.  Fletcher,  G  Ch.  91,  94  ; 
pperton  r.  NickolHon,  10  Eq.  228, 
0;  G  Ch.  43G;  Bellamy  v.  Deben- 
im,  1891. 1  Ch.  412.  In  the  last  two 
Hes  land  sold  as  freehold  had  been 
franchised  under  the  repealed  Kn- 
inchisement  Acts :  see  now  the 
)pyhold  .\ct,  1894,  mite,  p.  IGl. 
i'  Seaman  v.  Vawdrey,  sup.,  where 
ere  had  been  no  exercise  for  lOG 
ars :  see  also  Kamsden  v.  Hurst, 
p.     An  anonymous  case  is  referred 

by  Lord  St.  Leonards  (Vend.  «Sc  Pur. 

;Ut  edit.,  p.  393),  in    which    a   pur- 

i'.ancr     of     an     estate,    with     some 

luable  mines,  which  were  under  a 

nimon,  was  compelled  to  complete, 

i     the  ground,   that    oi»struction    by 

.ecommoners  was  liigbly  improbable. 

it  the  authority  of  the  case  has  l)een 

lubted  (see  Dart,  5th  ed.  1105,  HOG) ; 

<d  it  is  obviously  inconsistent  with 

iaman   r.    Vawdrey,   suj).,   and    the 

<lier  cases   cited   in    the    preceding 

ite.   See  however  Lyddal  v.  Weston, 

Atk.    19.     See   further,   as   to   the 


doctrine  of  non-user  as  applied  to 
mines,  2>ost,  Chap.  XXII.  a.  (j8). 

-  See  the  Sc.  decision  of  Whyte  v. 
Lee,  G  Sess.  Cas.  (4th  Ser.),  G99. 

■'  Ramsdeu  r.  Hurst,  siij).,  2>c'r  Kin- 
dersley,  V.-C.  See  however  Bunbury's 
Estate,  niqi. 

*  Bellamy  v.  Debenham,  sitp. :  see 
p.  415. 

•'  Barton  v.  Downes,  siij).  ;  Martin 
V.  Cotter,  sup.  ;  Ramsden  v.  Hurst, 
sup. ;  notwithstanding  Lyddal  v.  Wes- 
ton, sup.  It  is  hardly  possible  (except 
by  showing  that  they  have  been  worked 
out)  to  prove  the  non-existence  of 
"minerals,"  having  regard  to  the 
extensive  meaning  which  that  word 
has  at  the  present  day  :  see  Govvan  v. 
Christie,  L.  H.  2  Sc.  &  D.  277 :  sec 
atitc,  pp.  9  ct  svn. 

'•  Lyddal  r.  Weston,  2  Atk.  19 ; 
Seaman  v.  Vawdrey,  IG  Ves.  390 ; 
Martin  v.  Cotter,  3  J.  &  L.  49G. 

'  Colby  V.  Gadsden,  34  Beav.  41G, 
421. 
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Right  to 
covenant  for 
quiet  enjoy- 
ment. 


knowledge  of  the  extent  of  the  working,  he  has  known,  that 
some  working  has  taken  place;  the  maxim  of  "caveat  emptor'" 
in  such  a  case  ajiplying.^  And  where  a  third  person  is  in 
possession  of  and  working  mines  or  quarries,  knowledge  of  the 
title  under  which  such  possession  is  held  will  be  imputed  to  a 
purchaser  of  the  land  containing  such  mines  or  quarries.- 
And  such  possession,  to  be  effectual,  need  not  be  continually 
visible,  or  without  cessation  actively  asserted.'^  And  when  a 
subsequent  communication  of  the  want  of  title  has  been 
made  to  a  purchaser,  and  the  purchaser  thereupon,  without 
objecting,  goes  into  possession,  he  cannot  insist  upon  bein^ 
compensated.^  And  in  doubtful  cases  the  ^josition  of  th( 
purchaser  inay  be  affected  by  the  circumstance  that  the  valu( 
of  the  minerals  was  an  inconsiderable  ingredient  in  the  price.^ 

And  if  the  subject-matter  of  a  contract  is  copyholds ;  or  i 
a  vendor  agrees  to  enfranchise  copyholds,  and  to  sell  them  as 
freeholds  ;  it  is  not  necessary  to  explain,  in  the  one  case,  tha 
the  right  of  property  in  the  mines  and  quarries  is,  in  general 
in  the  lord  ;  *'  or,  in  the  other,  that  the  transaction  must  tak( 
place  with  reference  to  a  statute,"  which  cannot  affect  th( 
lord's  right  without  his  consent  :  ^  such  matters  bein; 
notorious.  And,  upon  a  sale  of  lands  within  the  districts,  ii 
which  the  various  local  customs  prevail,''*  it  does  not  seen 
to  be  necessary  to  refer  to  the  existence  of  the  mininj 
rights  under  such  customs  :  ^"  such  matters  being  also  notorious 

Where  a  contract  for  a  lease  of  smelting  works  contained  n 
words  showing  an  intention  to  exclude  the  underlying  mines 
and  stipulated  that  the  lessee  should  covenant  to  keep  i 
repair,  and  that  the  lessor  should  covenant  for  quiet  enjo} 
ment ;  and  the  title  to  the  mines  was  in  a  third  party  ;  an 
the  lessee  went  into  possession,  and  the  third  party  worked 
and  the  lessee  alleged,  and  the  lessor  denied,  that  the  working 
had  injured  the  demised  premises  ;  it  was  held,  that  the  lesse 


1  Colby  /•.  CTadsden,34Beav.  421, 422. 

-  Holmes  v.  Powell,  8  De  G.  M.  &  G. 
572. 

:*  lb.  581. 

••  Smithson  r.  Powell,  20  L.  T. 
105. 

•''  Colby  V.  Gadsden,  sup. 

''  Hayford  v.  Ciiddle,  22  Beav.  480 : 


see  ante,  p.  44.     It   is  sometimes 
the  copyholder  :  see  ante,  p.  44,  n.*. 

^  See  a)ite,  p.  1G2. 

'*  Kerr  v.  Pawson,  25  Beav.  3£ 
408;  a  decision  upon  the  repeal 
Act,  15  &  IG  Vict.  0.  51,  s.  48. 

«  See  post,  Chaps.  XIX.,  XX.,  X:S 

'"  See  Dart,  132,  138. 
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vas  entitled  to  have  an  iniqualified  covenant  for  quiet  enjo}'- 
nent  inserted  in  the  lease.'^ 

"Where  the  conditions  of  sale,  under  which  land  was  sold,  Riglit  of 
)rovided  that,  if  "  any  objection  or  requisition  be  delivered  and  rescind. 
)ersisted  in,  the  vendor  shall  be  at  liberty  to  rescind  ";  and 
hat,  if  "  any  error  or  mistake  shall  appear  to  have  been  made 
n  the  description  of  the  property  or  of  the  vendor's  interest 
herein,  such  error  or  mistake  shall  not  vacate  the  sale,"  ])ut 
hould  be  the  subject  of  compensation ;  and  the  purchaser 
ibjected  that  the  minerals  under  the  land  were  in  a  third 
)arty ;  and  the  vendor  asserted  that  he  had  a  good  title 
hereto  ;  it  was  held  that  the  vendor  was  justified  in  rescinding, 
,nd  that  the  purchaser  was  not  entitled  to  specific  performance 
rith  compensation.- 

"Where  a  contract  is  entered  into  to  purchase  or  take  a  lease  Contract 

.         „  ,  ,  T  doalinn  with 

i  a  particular  vein  of  coal ;  and  the  vendor  or  lessor  does  not  mine  speci- 
tarrant  the  existence  of  the  vein;  but  the  intention  of  the  "^'^  •^' 
iarties  is,  in  substance,  that  the  purchaser  or  lessee  shall  take 
lis  chance  of  finding  it ;  and  the  vein  proves  to  be  a  nonentity  ; 
lie  vendor  or  lessor  is  not  disentitled  to  enforce  the  contract, 
ind,  in  the  case  of  a  lease,  it  is  immaterial  that  a  dead  rent 
lay  have  been  made  payal^le.''  The  enforcement  of  contracts 
elating  to  mines  will  never  be  refused  merely  on  account  of 
be  speculative  character  of  such  property.^ 

r;.— possp:ssion  and  i'aymknt. 

A  i)urchaser  or  lessee  is  entitled,  jiriind  fncic,  to  the  subject-   I'urcliaser  or 

lessee  en- 

latter  of  the  contract  as  from  the  date  of  the  contract.     The  titled  to 

onsequent  lialnHty  of  a  vendor  or  lessor,  who,  subsequently  matter  as 

)  the  contraf^t,  works  and  removes  minerals  out  of  the  land  in   ^''°"^  ^'^*'°  °^ 

c'ontract. 

uestion,  has  been  already  considered.' 
In  the  case  of  a  sale  by  the  Court,  the  sale  itself,  and  not  its  i^aki)}- Court. 
onfirmation  by  the  Coui1,   li-ansfci's   the   property;   the  con- 
nnution  relating  buck  to  the  day  of  the  sale."     If,  therefore, 

'  Onions  r.  Colion,  2  H.  &  M.  354.  152;  Jefforys  r.  Fairs,  sup. 

'  Mawson  v.  FlotcJicr,  10  E(\.  212  ;  ••  Sec  ante,  p.  98. 

Ch.  01.  '•  See  Fry,  418,  419,  where  the  law 

•■'  Ji'ffer\-s  V.  Fairs,  4  Ch.  I).  448.  on    this    suhject   is   said   to   he   now 

*  Haywood   v.  Cope,  25  Beav.  140,  settled. 
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between  the  day  of  sale  and  the  confirmation  a  mine  diminishes 
in  value,  "  from  some  accidental  cause  injurious  to  the  work-  , 
ing,  from  some  rival  coal  mine,  or  a  destructive  inunda- 
tion,"^ the  loss  falls  on  the  purchaser.-  It  follows,  that  the 
purchaser  is  entitled  to  insist  on  some  arrangement  being 
made  as  to  the  intermediate  management  ;  and  an  arrange- 
ment under  which  he  is  allowed  to  work  and  manage  under 
the  superintendence  of  the  vendor  will  usually  be  proper.'^  In 
the  case  of  a  sale  by  the  Court,  where  no  provision  is  made 
as  to  the  time  of  taking  possession,  the  purchaser  will  be 
entitled  to  possession,  or  to  receipt  of  the  rents  and  profits, 
from  the  commencement  of  the  month  or  week,  in  which  he 
pays  his  purchase-money,  according  to  the  usual  course  of 
taking  the  account  of  the  profits  in  question  :  mineral  property 
being  a  species  of  trade,  and  the  profits  accruing  daily.^  I 

Taking  pos-  The  mere  taking  possession  of  a  leasehold  interest  in  a  mine 

acceptance ^of  ^^  ^^*^^  ^^^  acceptance  of  the  title.     It  is  necessary,  that  there 
*i*l6-  should  be  an  immediate  possession,  as  the  term  is  running 

out.^  And  where  a  contract  for  the  purchase  of  a  share  in  a 
mining  partnership  stipulated,  that  a  good  title  should  be 
made  by  a  specified  day,  and  it  appeared  to  have  been  the 
intention,  that  the  purchaser  should  immediately,  and  before 
that  day,  have  possession,  he  was  held  not  to  have  waivec 
objections  to  the  title  by  taking  possession  and  acting  as  a 
partner.*^ 
Motion  to  pay       Where,    before    a    conveyance    or    lease   is   executed,    the, 

into  Court.  ,  ,  •        n  i  •    j.  •  i  i 

purchaser  or  lessee  is  allowed  into  possession,  and  commences  a 
to  work,  he  may  be  ordered  on  motion  to  pay  into  Court  the;  j 
amount  of  the  purchase-money,  or  the  amount  actually  due  ir  ^ 

1  Williams  t;.  Attenborough,  T.  &  R.  did  not  apply,  where  a  colliery  wa  I 

76,  ^Jc*"  Lord  Eldon.  the  subject  of  a  sale,  having  regarc,< 

-  lb. ;  Fry,  418,  419.  to  the  fluctuations  in  value  to  whicl  j 

•^  See    Williams    v.    Attenborough,  colliery     properties    are     liable ;    se  ] 

sup.  Wren   v.  Kirton,  siqi.  ',    Williams  i  'i 

■•  Wren  v.  Kirton,  8  Ves.  502;  Wil-  Attenborough,  suj). 

liams   V.  Attenborough,  s»2'-  70,  73,  *  Haywood  v.  Cape,  25  Beav.  14C    . 

74.     See  also  ante,  p.  69,  n. ',  and  other  153. 

cases  there  cited.     The  rules  which,  "^  Stevens  v.  Guppy,  3  Russ.    171 

before  30  &  31  Vict.  c.  48,  regulated  He  may  be  made  liable  as  a  partne 

the  practice  of  opening  biddings  upen  for   the   time  he  acts   as   such  :    sc 

a  sale  by  the  Court  of  a  landed  estate,  Jefferys  v.  Smith,  3  Russ.  158. 
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respect  of  the  rents ;  and  the  order  may  be  made  without 
giving  him  the  option  to  go  out  of  possession.^ 

In  an  action  for  specific  performance  of  an  agreement  to  interim  "pre- 

•^  -^  "  _  servation 

accept  a  coUiery  lease,  where  the  lessee  has  been  allowed  into,  under  Jud. 
and  has  long  retained,  possession  ;  and  has  worked  the  coal ; 
and  then  threatens  to  cease  pumping ;  a  motion  for  an 
injunction  to  restrain  him  from  ceasing  to  pump  is  a  proper 
motion  for  the  "preservation"  of  the  property  under  0.  50,  r.  3, 
of  the  Jud.  Orders  and  Rules." 
Where  a  contract  is  entered  into  to  buy  and  sell  a  mine  or  Capacity  to 

sell  and  pay- 

quarry,  there  must  bo  a  capacity  to  sell  before  there  can  be  a  meut  of  price. 

claim  for  payment  of  the  price.     And  where  a  vendor  agreed 

to  sell,  and  a  purchaser  agreed  to  purchase,  a  share  in  a 

mining  sett ;  and  it  was  further  agreed  to  form  a  company,  and 

that,  as  soon  as  the  company  was  registered,  the  price  should 

be   paid  ;    it    was   held,    that,    the    vendor   being   unable   to 

make   a    title,    the    purchaser    was   not    bound    to    pay    the 

price.'* 

.•.—FRAUD  AND  INEQUALITY— DELAY-*— ENFORCEMENT. 

Fraud,  or  misrepresentation,  or  even  concealment,  will  fre-  Fraud  or  con- 
quently  l)e  a  Ijar  to  the  enforcement  of  a  contract  to  purchase  bar  to  en-' 
W  take  a  lease  of  a  mine  or  quarry.''     And  where  the  owners  foi^ement. 
d!  a  colliery  had  entered  into  an  agreement  with  an  adjoining 
landowner  for  the  purchase  of  his  estate ;  without  disclosing 
[the  fact,  of  which  he  was  ignorant,  that  they  had  gotten  a 
3onsideral)le  quantity  of  coal  from  under  it ;  it  was  held,  that 
the  purchasers  could  not  enforce  the  contract.     And  it  was 
onsidered  immaterial  tliut  tlie  sale  was  not  shown  to  l)e  at 
m  undervalue."     For  the  purchasers  were  bound  to  give  the 
vendor   the   opportunity   of   taking  whatever  proceedings  on 
iccount  of  their  trespass  lie  sliould  think  proper.     And   \w 
would  have  been  entitled  in  such  proceedings  to  obtain  a  mucli 

*  See  ante,  p.  98.  ;)o.s^  pp.  213—215. 

'  Strelleyr.  Pearson,  15  Ch.  D.  113.  ■'•  Sec  Haywood  v.   Cope,  25  Beav. 

'  Marsden    r.    :Moorc,    4    H.    Ac   N.  140,   148  ;   Higgins  r.   Samcls,  2  J.  & 

WO.  H.  4G0. 

*  As  to  fraud   or  delay,  where  re-  '''  Fothergill  v.  Phillips,  G  Ch.  770. 
KJiasion  or  compensation  is  sought,  sec 
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Unless  other 
party  not  mis- 
led. 


Or  condones. 


Fraud  by 
IJurchaser. 


larger  sum  as  compensation  for  the  wrongful  severance  than 
the  value  of  the  coal  while  ungotten.^ 

However,  where  a  mine  owner  had  worked  mines,  and  then 
ahandoned  them,  because  the  working  was  unprofitable  ;  and 
twenty  years  subsequently  entered  into  negotiations  to  lease 
them ;  and  the  lessee  during  these  negotiations  made  a 
personal  inspection  of  them,  and  formed  an  independent 
estimate  of  their  value ;  and  an  agreement  for  a  lease  was 
then  entered  into  ;  and  the  mines  turned  out  worthless ;  the 
lessor  was,  having  regard  to  the  speculative  character  of  mining 
property,  held  entitled  to  enforce  the  agreement.  And  it  was 
considered  immaterial  that  he  had  suppressed  the  facts  of  the 
former  working  and  the  abandonment  ;  and  that  the  lessee 
professed  to  be  ignorant  of  mining  matters. ~ 

And  fraud  may  be  condoned.  And  it  has  been  held  to  be 
condoned  by  a  purchaser,  who,  with  knowledge  of  the  fact, 
offered  to  perform  his  part  of  the  contract,  and  required  the 
vendor  to  do  the  same  within  a  limited  time.'' 

Knowledge  by  a  purchaser,  not  in  a  fiduciary  relation  to  hii- 
vendor  (such  as,  for  this  purpose,  probably  exists  between  t\u 
tenant  for  life  and  the  trustees  of  a  settled  estate^),  of  the 
existence  of  a  mine  under  the  land  of  the  vendor,   who  u 
ignorant  of  its  existence  ;  and  concealment  of  the  knowledge  I 
do  not  of  themselves  constitute  a  fraud.     For  there  is  no  lega 
obligation  on  such  a  purchaser  to  disclose   his   knowledge. 
And  the  law  is  the  same  where  the  value  of  a  mine,  and  no 
its  existence,  is  in  question."     But  of  course  any  contrivancf 
on  the  part  of  the  purchaser,  or  even  a  word  or  a  gesture  fron 
him,  may  give  his  conduct  another  complexion.''     And  if  th' 
vendor  had  no  means  of  access  to  the  mine,  and  the  purchase 
improperly  obtained  access  thereto,  and  acquired  his  knowledg 
by  means  of  such  improper  access,  his  concealment   wouL 
constitute  a  fraud. *^ 


1  Fothergill  v.  Philliijs,  6  Cli.  780 : 
see  2>ost,  Chap.  XXII.  b.  (y). 

-  Haywood  v.  Cope,  suj^. 

•*  Macbryde  y.Weekes,  22  Beav.  533. 

4  See  Dicconson  v.  Talbot,  G  Ch.  32, 
87,  38. 

^  Fox  v..  Mackreth,  2  B.  C.  C.  420  ; 


Turner  v.  Harvey,  Jac.  178  ;  Luddy 

Trustee  v.  Peard,  33  Ch.  D.  520. 
«  Fothergill  v.  Phillips,  6  Ch.  779 
'  Walters  v.  ]\Iorgan,  3  De  G.  F.  & , 

718,  724. 
^  Fothergill  v.  Phillips,   stq}.  77jj 

780. 
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If  a  contract  stipulates  for  the  insertion  of  "  all  usual  cove-  Inequality. 

nants,"  its  omission  to  stipulate  for  the  insertion  of  a  covenant 

to   pay   a   dead    rent    does    not    make    it    objectionable    for 

inequality.^ 

Having  regard  to  the  fluctuating  character  of  mining  pro-  Delay  a  bar 

1       •  1  p  t°  enforce- 

perty,  it  is  incumbent  upon  a  person,  who  mtends  to  enforce  a  ment. 
contract  to  sell  or  purchase,  or  to  grant  or  take  a  lease  or  a 
renewal  of  a  lease  of,  a  mine  or  c^uarry,  to  be  prompt  in 
asserting  his  title.  Such  delays  as  five  years  and  nine 
months,-  or  three  years  and  five  months,'^  or  two  years  and  six 
months,*  or  even  eleven  months,^  after  the  parties  had  been  at 
arms'  length,  have  long  been  considered  fatal  to  relief.  And 
it  has,  in  such  cases,  been  considered  immaterial,  that  the 
party  asserting  the  title  has  by  an  occupation  of  the  surface 
been  in  constructive  possession  of  the  mine  or  quarry  in 
question  ;  ^  or  has  even  gone  into  actual  possession  of  the  mine 
or  quarry  in  question  and  commenced  working  it,  if,  before  the 
parties  were  at  arms'  length,  such  possession  was  abandoned." 
Recently,  however,  delays  of  even  shorter  periods,  such  as  five 
months  and  four  days,^  or  even  three  months  and  thirteen 
days,"  after  the  parties  had  been  at  arms'  length,  have  been 
held  to  be  fatal  to  relief. 

However,  where  the  draft  of  a  lease  of  a  mine  was  submitted  Unless  other 

■  to  the  lessee  in  May,  1855 ;  and  the  lessee  went  into  posses-  quLsces" 

'sion,   and    worked    until    July,   1855;    and    afterwards   from 

'time  to    time  tried  the    mine  until  October,   1856  ;  and  then 

abandoned  it ;  and  in  January,  1857,  proposed,  that  the  contract 

should  be  rescinded,  but  did  not  actually  repudiate  it ;  the 

lessor  was  held  not  to  have  lost  his  right  to  enforcement  by 

not  taking  proceedings  until  the  2r)th  of  March,  1857.^"     And 

'  Walters  V.  Morgan,  s?/;).  722.     See  «  Walker  r.  JefTerys,  s?/;;.  349. 

ib.  generally  as  to  inequality.  '  Eacls  v.  Williams,  sup. 

»  Sharp  V.  Wright,  28  Beav.    150.  "  Huxham  v    Llewellyn,  21  W.  R. 

See  also  Alloway  v.  Braine,  2G  ib.  bib.  570.     It  is  not  a  suflicient  explanation 

'  Eads  V.  Williams,  4  Do  G.  M.  &  G.  of  a  delay  to  say  that  the  defendant  s 

674,  691.  solicitor   was   suffering  from   mental 

*  Walker  v.  Jeffcrys,  1  Ha.  341.  alienation  :  ib.  7GG. 

»  Pollard  V.  Clayton,  1  K.  &  J.  462:  »  Glasbrook  i'.  Richardson,  23  W.  K. 

see  also  Parker  v.  Frith,  1  S.  &  S.  51. 

199  n.  ;  Colby  v.  Gadsden,  34  Beav.  '"  Haywood  v.  Cope,  25  Beav.  140. 
418  ;  it  cf.  AUen  v.  Hilton,  14  Vcs.  58 

M.M.  I' 
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Time  "  of  the 
essence  "  in 
mining  con- 
tracts. 
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I 


where  an  agreement  to  purchase  land  containing  a  mine  was 
entered  into  in  October,  and  the  purchaser  was  let  into 
possession  at  Christmas,  1860  ;  and  the  purchaser  remained 
in 'possession,  but  did  not  pay  his  purchase-money;  and  in 
March,  1862,  the  vendor  proposed  that  the  agreement  should 
be  cancelled ;  and  in  Ma}^  1862,  the  purchaser  refused  to 
consent  thereto  ;  the  vendor  was  held  not  to  have  lost  his  right 
to  enforcement  by  not  taking  proceedings  until  December, 
1862.1 

Although  time  may  not  have  been  originally  named,  it 
is,  in  contracts  for  mining  leases,  of  the  essence  of  the  con- 
tract ;  and  the  lessee  may,  therefore,  always  fix  a  reasonable 
time  for  completion,  and,  on  default  by  the  lessor,  may  rescind 
the  contract.-  And  where  more  than  two  months  had  elapsed 
from  the  date  of  the  contract,  and  the  lessee  then  fixed  a  month 
for  the  completion,  it  was  held  to  be  a  reasonable  time ; 
although  there  were  matters  essential  for  the  completion, 
which  did  not  depend  on  the  lessor,  but  on  third  parties.'^ 


Mine  or 
quarry — 
specific  per- 
formance 
may  be  had. 


/.—SPECIFIC  PERFOEMANCE  AND  DAMAGES. 

Assuming  that  a  contract  to  sell  or  purchase,  or  to  grant  or 
take  a  lease  of,  a  mine  or  quarry  is  not  open  to  objection  on 
other  grounds,'*  it  is,  in  general,  capable  of  being  specifically 
enforced  ;  and  the  party  injured  by  its  breach  is  not  necessarily 
confined  to  his  remedy  in  damages.^  However,  where  one  of 
two  tenants  in  common  of  a  colliery .  entered  into  a  contract 
for  a  lease  of  the  whole ;  but  was  not  guilty  of  any  improper 
conduct  oi-  misrepresentation ;  and  did  not  hold  himself  out  as 
capable  of  contracting  for  the  whole  ;  it  was  held,  that  the 
contract  could  not  be  enforced  as  to  his  moiety  only.'' 

Under  an  agreement  for  a  lease  of  mineral  property  upon 


1  Colby  V.  Gadsden,  34  ib.  41G. 

"  Macbryde  v.  Weckes,  22  Beav. 
533  :  see  Green  v.  Sevin,  13  Ch.  D. 
594. 

•*  Macbryde  v.  Weel^es,  siij^. 

■»  See  ante,  pp.  198—204,  207—210. 

^  The  principle  was  laid  down  in  so 
old  a  case  as  Buckinghamshire  i'. 
Ward,  cited  in  3  Atk.  385. 


fi  Price  V.  Griffith,  1  De  G.  M.  &  G. 
80.  For  a  case  where  an  agreement 
to  grant  a  mining  lease  was  attempted 
to  be  shown  ;  workings  having  taken 
j)lace  with  the  knowledge  of  the 
owners,  and  royalties  having  been 
tendered,  although  not  accepted  ;  see 
Trotter  v.  Maclean,  13  Ch.  D.  547, 
583,  584. 
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royalties,  with  stipulations  as  to  the  mode  of   working,   the  Covenants  to 
lessor  is  entitled  to  have  a  covenant  inserted  enabling  him  and  where  cou- 
his  agents,  at  reasonable  times  and  giving  reasonable  notice,  ^"^^*  sUent— 

<=  '  o         o  '    inspection. 

to  enter  the  mines  for  the  purpose  of  seemg  the  mode  of 

working,    and   inspecting  and  measuring   the   quantity  got.^ 

And  where,  under  a  contract  for   the  sale  and  purchase  of 

mineral  property,  the  price  is  not  made  payable  at  once,  but 

is  made  jjayable  by  mstalments  depending  on  the  extent  of 

the  workings,  the  vendor  has  a  similar  right  for  the  purpose 

of  inspecting  and  measuring  the  quantity  got.- 

Under  an  agreement  for  a  lease,  to  contain  "all  usual  and  "Usual" 

clauses. 
customary  mining  clauses,"  the  lessor  is  entitled  to  have  a 

proviso  inserted  for  re-entry  on  breach  of  covenant  to  pay  rent 

or  royalty."^     And  he  is  apparently  entitled  to  have  provisions 

inserted  prescril)ing  proper  modes  and  a  proper  time  of  working, 

and  protecting  the  mine  against  the  intlux  of  water.*     But  he 

is  not  entitled  to  have  a  proviso  inserted  for  re-entry  on  breach 

of  any  covenant  or  provision  other  than  for  payment  of  rent 

or  royalty.^     Nor  is  he  entitled  to  have  a  clause  inserted  of 

forfeiture  on  bankruptcy  or  insolvency  ;  or  a  covenant  inserted 

against    assignment ;    notwithstanding    that    such   clause   or 

covenant  may  be  usual  in  the  district  in  question."     In  a  lease 

of  a  colliery  in  Derbyshire  a  provision,  that,  when  the  mines 

demised  are  incapa1)le  of  being  worked  to  a  profit,  the  lessee 

shall  be  entitled  to  determine,  is  not  "  usual."  ^     Nor  is  it  a 

provision,    which,  in   the  absence  of   stipulation   or   custom, 

ought  to  be  inserted  in  any  mining  lease.^ 

'  Blakesley  v.  Wliieldon,  1  Ha.  170,  >"  lb.  Cf.  Ricketts  v.  Bell,  1  Dr.  & 

181,  182.     Cf.  Lewis  v.  Marsh,  8  Ha.  Sm.    335.      As   to   Scotch    Law,    see 

97,  99.  Gowan   t).    Christie,    L.    R.    2    Sc.   i«e 

-  Hlakesley  r.  Whicldon,  siq}.  170  ;  D.  273.  In  a  Scotch  contract,  pro- 
ace  the  form  of  the  decree  at  p.  183.  viding  for  the  insertion  of  all  "clauses 

^  Hodgkinson  v.  Crowe,  10  Ch.  022.  usual  and  customary,"  the  tenant  was 

••  Walters  v.  Morgan,  3  De  G.  F.  &  held  entitled   to   have   a    clause    in- 

J.  722  ;  Hodgkinson  v.  Crowe,  19  Eq.  serted,   empowering    him    to   remove 

594.  buildings,  kc,  at  the  end  of  the  lease, 

'"  Hodgkin.son     v.     Crowe,     10   Ch.  if  not  taken   to  by  the  landlord  at  a 

622.  valuation  :  Wilson  v.  Douglas,  7  Sess. 

"  lb.   19  Eq.  .591.     The  district  in  Cas.    (3rd    Ser.),    112.      When     the 

question  was  North  Staffordshire.  Court  directs  a  reference  to  Chambers 

^  Strelley   v.    Pearson,    15   Ch.    D.  to  settle  the  terms  of  a  lease,  it  will, 

113.                                                     •  when  convenient,  at  the  same  time 
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Specific  performance  may,  in  general,  be  had  of  a  contract 
to  grant  or  take  a  lease  of  a  mining  easement.  However, 
specific  performance  was  refused  of  a  contract  to  take  a  lease 
of  a  wayleave,  and  the  plaintiff  was  left  to  his  remedy  in 
damages  ;  the  defendant  having  desired  to  acquire  the  way- 
leave  for  the  purposes  of  a  colliery  which  he  intended  to  take, 
and  having  subsequently  found  it  impossible  to  obtain  a  lease 
of  the  colliery.^  And  specific  performance  was  refused  of  a 
contract  to  take  a  renewed  lease  of  a  wayleave ;  the  contract 
having  been  entered  into  not  by  the  plaintifi'  who  was  com- 
petent to  perform  it,  but  by  his  predecessor  in  title  who  was 
incompetent ;  and  the  plaintiff  having  declined  to  allow  a 
clause  to  be  inserted  empowering  the  lessees  to  determine 
upon  notice,  although  a  similar  clause  was  contained  in  the 
existing  lease,  and  was  usual,  if  not  universal,  in  the  neigh- 
bourhood.- 

A  covenant  by  the  owner  of  land,  that  he  and  his  successors 
in  title  will  always  use  a  neighbouring  railway  for  the  carriage 
of  minerals,  does  not  run  with  the  land."^ 

Specific  performance  cannot,  it  seems,  be,  under  any  cir- 
cumstances, obtained  of  a  contract  for  the  sale  or  purchase 
of  minerals  ;  as  opposed  to  a  contract  for  the  sale  or  purchase 
of  the  mine  or  quarry  which  contains  them.'^  Such  a  contract 
stands  upon  the  same  footing  as  a  contract  for  the  sale  of 
ordinary  chattels.  And  the  mere  circumstance,  that  the 
minerals  in  question  are  to  be  supplied,  and  paid  for,  by 
.  instalments  ;  ^  or  that  they  are  of  a  particular  description 
or  that  they  are  to  be  dug  out  of  a  mine  in  a  particular 
locality ;  ^  cannot,  it  seems,  make  the  breach  of  the  contract ' 
incapable  of  estimation  by  damages.  A  fortiori,  if  the 
contract   directly   or   indirectly  involves  the  working  of  the 


make  a  declaration  as  to  the  inser- 
tion of  a  particular  clause  with 
regard  to  which  an  issue  has  been 
raised  in  the  pleadings  :  Strelley  v. 
Pearson,  s^ip. 

1  Anon.  V.  White,  3  Swanst.  108,  n). 

2  Ricketts  V.  Bell,  1  Dr.  &  Sm.  335. 

3  See  Keppell  v.  Bailey,  2  IM.  et  K. 
534,  535. 

•>  Pollard   V.    Clayton,    1    K.    &    J. 


462;  Fothergill  v.  Rowland,  17  Eq. 
132. 

'"  lb.,  notwithstanding  Taylor  v. 
Neville,  3  Atk.  384. 

^  Pollard  V.  Clayton,  sup.  See, 
however,  Fothergill  v.  Rowland,  stip. 
139. 

'  Pollard  V.  Clayton,  SKp.  See, 
hoAvever,  Fothergill  v.  Rowland, 
sii}:!. 
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mine  or  quarry,  it  cannot  be  specifically  enforced.^  If  the 
law  were  otherwise,  the  Court  would  be  subjected  to  incessant 
applications  as  to  the  working;  and  would,  in  effect,  have 
thrown  upon  it  the  duty  of  managing  and  superintending  the 
working :  and  this  duty  it  invariably  declines.-  And  an 
injunction  will  not  be  granted  to  restrain  the  breach  of 
a  contract,  of  which  specific  performance  would  be  refused.^ 

A  covenant  by  the  owner  of  land,  that  he  and  his  successors  Covenant  as 

.,,1  ,  .  1        ,  .11  •  •  to  minerals 

m  title  will  always  buy  minerals  at  a  neighbouring  mine  or  j-^ot  running 
quarry,  does  not  run  with  the  land.^  ''"'^^  ^^"'^• 

(/.—FRAUD— MISTAKE— DELAY  ■^— RESCISSION  AND 
COMPENSATION. 

Fraud  or  misrepresentation  may  entitle  the  injured  party  Fraud  may 

to  have  a  contract  to  sell  or  purchase,  or  to  grant  or  take  a  fj^^\j^.g^(j  p^^^.t-y 

lease   of,    a  mine   or   quarry,  set   aside."     And  where   three  to  rescind. 

persons  were  working  a  colliery  in  partnership  ;  and  the  share 

of  one  was  put  up  for  sale  by  auction  b}^  the  sheriff'  under  an 

execution  ;  and  the  two  others  concealed  the  actual  condition 

of,    and   refused    to   allow   third  parties   any  opportunity  of 

examining  the  colliery,  and  thereby  discouraged  bidders  ;  and 

then  themselves  became  the  purchasers ;    it  was  held,  that 

the  purchase  could  not  stand.' 

But  a  purchaser  of  mining  property,  who  alleges,  that  its   Unless  he  is 
'-  a   X      i.        ^  j^qJ  misled. 

prospects  had  been  exaggerated  by  the  vendor,  will  not  be 
entitled  to  any  remedy,  if  he  has  had  as  full  an  opportunity 
as  the  vendor  of  ascertaining  the  real  prospects."  And  if  a 
purchaser,  choosing  to  judge  for  himself,  does  not  avail 
liiiuself  of  the  knowledge  or  the  means  of  knowledge  open  to 

'  Pollard    i".    Clayton,    siq).       See  enforcement,  see  ante,  pp.  207 — 210. 

also  Booth  V.  Pollard,  4  Y.  &  C.  Eq.  ''  See     Phospliatc    Sewage    Co.    r. 

Exch.  Gl ;  and  cf.  Flint  v.  Brandon,  8  Hartmont,  5  Ch.  D.  394  ;  Erlanger  r. 

Ves.  15'J.  New   Sombrero    Co.,    3   A.    C.    1218, 

-  Pollard  D.  Clayton,  SHj^-;  Wheatley  12G0;  and  cases  there  cited. 

V.  Westminster  Brymbo   Coal  Co.,  9  ^  Perens  v.  Johnson,  3  Sm.  &  G. 

K  [.  551,  552.  419:  see  the  decree,  p.  427. 

Pollard  f.  Clayton,  sjyj. ;  Fothergill  >*  Jennings  u.  Broughton,  17   Beav. 

r.  Rowland,  sup.  132.  234  ;  5  De  G.  M.  k  G.  126.     Cf.  Hay- 

••  Keppell   V.   Bailey,  2   My.  &    K.  wood  v.  Cope,  25  Beav.  140 ;  Higgins 

534,  535,  53G.  r.  Samels,  2  J.  &  H.  4G0 ;  Aberaman 

'  As  to  fraud  or  delay  as  a  bar  to  Ironworks  v.  Wickens,  4  Ch.  101. 
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him  or  his  agents,  he  cannot  be  heard  to  say  he  was  deceived; 
the  doctrine  of  caveat  emptor  applying,  and  knowledge  of  his 
agents  being  as  binding  as  his  own  knowledge.^  Indeed, 
having  regard  to  the  speculative  character  of  mining  property, 
general  statements  as  to  the  prospects  and  capabilities  of  a 
mine  are  entitled  to  less  weight  in  support  of  a  charge  of  fraud 
than  similar  statements  might  receive  in  the  case  of  other 
kinds  of  property.- 

And  unless  the  injured  party  is  prompt  in  asserting  his 
rights,  he  will  lose  them.  Having  regard  to  its  uncertain 
and  speculative  character,  the  defence  of  laches  applies  with 
peculiar  force  to  an  action  seeking  to  set  aside  a  sale  or  lease 
of  mineral  property.'' 

In  a  suit  to  set.  aside,  for  fraud,  a  contract  to  purchase 
a  leasehold  colliery,  under  which  the  purchasers  had  gone 
into  possession  and  commenced  working,  a  receiver  and 
manager  was  appointed  until  the  hearing  :  the  purchasers 
alleging  that  the  colliery  was  being  worked  at  a  loss;  and 
that  it  was  necessary  to  keep  it  working,  both  to  prevent 
forfeiture  to  the  landlord,  and  to  prevent  its  being  drowned 
out ;  and  offering  to  supply  the  means  of  working  it."* 

A  contract  to  sell  or  purchase,  or  to  grant  or  take  a  lease 
of,  a  mine  or  quarry  may  also  be  set  aside  as  founded  on 
mutual  mistake.  And  a  serious  misconception  as  to  quantity 
is  probably  sufficient  to  justify  the  interposition  of  the  Court. '^ 
The  mere  existence  of   unknown  faults   is  not,   however,   a 


1  Attwood  V.  Small,  6  CI.  &  F. 
232.  See  this  case  generally  as  to 
fraud.  It  reversed  a  decree  of  the 
Exch.  See  the  subsequent  proceed- 
ings in  the  latter  Court,  nom.  Small 
V.  Attwood,  3  Y.  &  C.  Exch.  Eq.  105, 
501. 

-  See  Jennings  v.  Broughton,  17 
Beav.  234,  239,  241. 

^  Jennings  v.  Broughton,  5  De  G. 
M.  &  G.  126,  139  ;  Ernest  v.  Vivian, 
33  L.  J.  Ch.  513 ;  Featherstonhaugh 
V.  Lee  Moor  Co.,  1  Eq.  318,  335.  See 
also  Erlanger  v.  New  Sombrero  Co., 
3  A.  C.  1231,  1240,  1247,  1254,  1257,  • 
1281.     Nine  months  were  there  held 


by  the  majority  of  the  Lords  (Lord 
Cairns  doubting)  an  insufficient  time 
to  bar  the  right.  It  was  in  the  same 
case  said  by  Lords  Blackburn  and 
Gordon  (pp.  1282,  1285),  that  a  com- 
pany is  in  a  more  favourable  position 
as  regards  the  defence  of  laches  than 
an  individual. 

■*  Gibbs  V.  David,  20  Eq.  373. 

^  See  Davis  v.  Shepherd  (the  facts 
of  which  are  stated,  ante,  p.  199),  1 
Ch.  419.  As  to  mistakes  in  the 
grants  of  gales  in  the  Hundred  of  St. 
Briavels,  see  A.-G.  v.  Jackson,  5  Ha. 
355,  366  ct  scq. 
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ground  for  avoiding  the  purchase  of  a  mine.  Mines  are 
notoriously  liable  to  faults  ;  and  the  doctrine  of  caveat  emptor 
may  therefore  with  especial  propriety  be  in  such  a  case  invoked 
for  the  benefit  of  the  vendor.^ 

It  may  sometimes  be  inequitable  to  rescind  a  contract,  Compensa- 
notwithstanding  that  the  vendor  may  have  made  misrepre-  of  rescission. 
sentations  as  to  value.  The  purchaser  may,  for  instance, 
have  been  allowed  into  possession,  and  have  expended  large 
sums  in  workings.  In  such  a  case  the  purchaser  will  be 
entitled  to  compensation.-  Where  the  value  of  stores  con- 
sumed in  a  colliery  had  been  understated,  involving  a 
proportionate  excess  in  the  statement  of  income,  it  was  held, 
that  the  measure  of  compensation,  to  which  the  purchaser 
was  entitled,  was  an  amount  bearing  the  same  proportion  to 
the  whole  purchase-money,  which  the  excess  bore  to  the 
income  stated,  with  an  addition  to  such  amount  by  way  of 
interest  at  5Z.  per  cent.  It  was  not  considered  possible  to  lay 
down  a  different  principle  in  the  case  of  colliery  properties 
from  that  which  would  apply  in  the  case  of  ordinary 
properties.-' 

'  See  Ridg^vay  v.  Sneyd,  Kay,  G35,  •'  Ih.     For  the  form  of  the  decree, 

63G.  see  Set.  1878,  1879. 

-  Powell  V.  Elliott,  10  Ch.  424. 
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MOETGAGES. 

«.— GENERALLY. 

Of  course,  since  the  Act  8  &  9  Vict.  c.  106,  s.  2,  open^ 
mines  or  quarries,  which  are  a  corporeal  hereditament,  He  in 
grant."  And  whether  unopened^  mines  or  quarries  are  to  be 
regarded  as  an  incorporeal  or  a  corporeal  hereditament,^  they 
also,  since  the  Act,  even  as  the  separate  subject-matter  of  a 
sale,  lie  in  grant.^ 

A  mine  or  quarry  is  properly  the  subject-matter  of  an 
exception,  and  is  not  properly  the  subject-matter  of  a  reser- 
vation. An  exception  is  part  of  the  thing  granted.  A 
reservation  issues  out  of  the  thing  granted,  such  as  a  rent. 
And  where  a  mine  or  quarry  purports  to  be  reserved,  it  is,  in 
fact,  excepted.''     A  mine  or  quarry  is  not  properly  the  subject- 


'  As  to  open  and  new  mines  or 
quarries,  see  ante,  pp.  32  et  seq. 

2  Livery  of  seisin  was  formerly 
essential  to  their  conveyance.  "  By  a 
grant  of  mines  of  lead,  &c.,  the  land 
itself  will  pass,  if  livery  of  seisin  be 
made  thereof;  but  otherwise  it  seems 
not,  and  then  the  grantee  hath  by  the 
grant  a  power  to  dig  only  granted  to 
him."  Shep.  Touch.  Prest.  96.  See 
Sutherland  v.  Heathcote,  1892,  1  Ch. 
483. 

•*  Upon  the  passage  cited  in  n.  ^, 
Mr.  Preston  remarks  :  "In  regard  to 
mines  not  open  at  the  date  of  the 
grant,  this  distinction  (a  distinction 
founded  on  principle),  though  no 
decision  is  found  on  the  point,  may 
be  taken.  The  grantee  has  an  in- 
corporeal and  not  a  corporeal  here- 
ditament ;  an  interest  which  would- 
pass     by    grant     without    livery    of 


seisin."  And  Burt.  Comp.  has  re- 
marks to  the  same  effect :  361. 
Apparently,  however,  unopened  mines 
or  quarries  are,  or  are  capable  of 
being,  a  corporeal  hereditament :  see 
Wilkinson  v.  Proud,  11  M.  &  W. 
35,  36  ;  Low  Moor  Co.  v.  Stanley  Coal 
Co.,  34  L.  T.  N.  S.  186  (Mellish,  L.  J., 
doubting).  Either  it  was  possible  to 
overcome  the  physical  difficulty  of 
livery  by  cutting  a  communication 
from  the  surface,  or  a  symbolical  de- 
livery on  the  surface  was  perhaps 
sufficient :  see  Wilkinson  v.  Proud, 
su}}.  Cf.  Keyse  v.  Powell,  2  E.  &  B. 
140,  142 ;  Carlyon  v.  Love  ring,  1 
H.  &  N.  799. 

"*  Amphlett,  B.,  in  Low  Moor  Co.  v. 
Stanley  Coal  Co.  (33  L.  T.  N.  S.  445), 
appears  to  have  doubted  this. 

5  See  Cardigan  v.  Armitage,  2  B.  &  Gi 
197,  207 ;  Fancy  r.  Scott,  2  M.  &  Ry.' 
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matter  of  a  re-grant  to  the  grantor.     In  this  respect  it  differs 

from  a  hcence  to  work  minerals.^ 

A  conveyance  of  land  is,  prima  facie,  a  conveyance  of  the  Conveyance 

,  '       .  i       o  of  land — 

entn-e  solum  from  the  surface  down  to  the  centre.-  prima  fade, 

Independently  of  the  Conv.  Act,  1881,  mines,  quarries,  and  ^^'^'^*- 

,  Conv.  of 

minerals,  if  unsevered  from  a  manor,  will  pass  under  a  mere  manor  in- 
conveyance  of  the  manor  as  such.  But  they  will  not  do  so  if  oi'^quLder'' 
they  have  once  been  severed  from  the  manor.  For,  once 
severed,  they  could  not  be  reunited  ;  as  they  might  be  to  the 
surface.'^  And  it  is  possible  that  an  enfranchisement  of  copy- 
holds by  a  conveyance  excepting  the  minerals  would  operate 
as  a  severance.^  They  will,  however,  do  so  under  the  usual 
general  words  of  the  conveyance.  And  the  minerals  in  a 
waste  will  pass  under  the  general  words,  although  their 
existence  was  neither  known  to  nor  suspected  by  either  of  the 
parties  to  the  conveyance. ''  A  conveyance  of  a  manor  as  such 
made  after  the  commencement  of  the  Conv.  Act,  1881,  includes, 
prima  facie,  all  mines,  minerals,  and  quarries  appertaining 
thereto,   actually  or  by  reputation.*^ 

Wliere  lands  are  purchased   under  the  provisions  of   the  Conv.  under 
Rail.  CI.  Cons.  Act,  1845,'  or  the  Wat.  CI.  Aet,^  or  the  Pub.  ^f}'  ^^-  ^''^' 
Health  Am.  Act,  1883,'^  the  company  or  authority  in  question 
are  entitled  to  such  parts  of  the  subsoil  as  are  not  "  mines  of 
minerals  "  ^'^  within  the  exception  mentioned  in  section  77'^  of 
the  liail.  CI.  Act,  or  section  18'-  of  the  "Wat.  CI.  Act.     Having 

835;  Doe  v.  Lock,  2  A.  &  E.  705;  Denison    v.    Holliday,    1    H.    k    N. 

Wickham  v.  Hawker,  7  M.  &  W.  63  ;  647. 

Durham,  &c.,  Co.  v.  Walker,  2  Q.  B.  2  Harris  v.  Ryding,  5  M.  &  W.  72, 

940  ;   McDonnell   v.   McKinty,  10  Ir.  74  ;  Williams  v.  Bagnall,  15  W.   R. 

L.  K.  525  ;   Proud  v.  Bates,  34  L.  J.  275  ;   Spoor  v.  Green,  L.  R.  9  Exch. 

Ch.  406 ;  Hamilton  r.  Graham,  L.  R.  107;     Jersey    v.    Neath     Poor    Law 

2  So.  k  D.  168  ;  Antrim  v.  Gray,  9  Ir.  Union,  22  Q.  B.  D.  558. 

Rep.  Eq.  520 ;  Elardley  v.  Granville,  3  •'  See  Wolst.  k  T.  Conv.  Acts,  29. 

Ch.  D.  834.     In  a  loose  sense  of  the  ^  lb. 

word  "  exception,"  it  may  include  a  ^  See  A.-G.   v.   Ewelmc    Hosp.   17 

restriction  on  working  :  see  Mostyn  v.  Beav.  366,  386. 

Lanca.ster,  23  Ch.  D.  602,  624.  "  See  44  A:  45  Vict.  c.  41,  s.  6. 

'  See  Hamilton  v.  Dunlop,  10  A.  C.  '  8  &  9  Vict.  c.  20,  s.  77. 

813,  cited  po.s/,  p.  268;  Sutherland  v.  ""  10  k  11  Vict.  c.  17,  ss.  12,  18. 

Heathcote,  1892,  1  Ch.  476,  cited  i>ost;  «  46  &  47  Vict.  c.  37. 

p.  266.     There  may  be  a  re-grant  to  a  '"  See  ante,  pp.  20  ct  seq. 

third  person  by   a  person  in   whom  "  Sec  pos/,  p.  .350. 

the    property      is  once    vested :    see  '^  See  jmst,  p.  353. 
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regard,  therefore,  to  the  j)rimd  facie  sense  of  the  word 
"  mmerals,"^  they  are  entitled  to  such  parts  of  the  subsoil  as 
are  not  of  commercial  value.-  They  are  also  entitled  to  such 
"  parts  "  of  the  "  mines  of  minerals  "  as  shall  be  necessary  to 
be  dug  or  carried  away  or  used  in  the  construction  of  the 
works  ;  ^  whether  before  or  after  their  line  is  open  for  traffic* 
And  they  are  also  entitled  to  the  sand,  gravel,  and  clay 
forming  the  upper  soil.*'  But  with  these  exceptions  the}'  are 
not  entitled  to  the  mines  or  minerals  under  the  lands  (at  all 
events,  where  they  are  not  expressly  named  in  their  notice  to 
take^),  unless  they  are  expressly  named  in  their  conveyance."^ 
And  it  need  hardly  be  said  that,  where  the  mines  and  minerals 
are  not  expressly  named  in  their  notice  to  take,  the  company 
or  authority  are  not  entitled  to  have  them  expressly  named  in 
their  conveyance.^  The  provisions  of  the  Acts  apply  equally 
to  minerals  worked  by  surface  as  to  those  worked  by  under- 
ground workings.^ 

AVhen  a  street  becomes  vested  in  an  urban  authority  under 
the  Pub.  Health  Act,  1875,  they  do  not  acquire  the  ownership 
of  the  mines. ^" 

It  has  been  already  seen,  that  no  statutory  enfranchisement 
can  affect  the  rights  of  any  lord  in  mines,  minerals,  or  quarries 
unless  with  his  express  consent  in  writing  ;  ^^  and  that  no  mines 
or  minerals  belonging  to  lands,  which  may  be  sold  by  an 
ecclesiastical  corporation  for  the  purpose  of  redeeming  land 
tax,  shall  pass  by  the  conveyance  of  such  lands,  either  by 
express  or  general  words. ^" 


'  See  ante,  pp.  9  et  scq. 

-  See  Hamilton  v.  N.  B.  Eail.  Co., 
13  Sess.  Cas.,  Ser.  4,  454;  a  decision 
under  the  Rail.  CI.  Cons.  (Scotland) 
Act,  1845.  Cf.  Hopetomi  v.  N.  B. 
Rail.  Co.,  20  ib.,  Ser.  4,  704. 

•^  See  ante,  p.  41. 

■•  Hamilton  v.  N.  B.  Rail.  Co.,  sup. 

i  See  Glasgow  v.  Farie,  13  A.  C.  657  : 
see  also  Hamilton  v.  N.  B.  Rail.  Co., 
siqx,  and  ante,  pp.  26 — 29. 

B  See  Errington  v.  Met.  Ry.  Co.,  19 
Ch.  D.  563. 

''  J6.  574;  Pountney  t-.  Clayton,  11 
Q.    B.    D.    833,   8.34.      Cf.    Hopetoun 


V.  N.  B.  Rail.  Co.,  20  Sess.  Cas.,  Ser.  4, 
704. 

**  j\Iet.  Ry.  Co.  and  Cotton's 
Trustees,  45  L.  T.  103 ;  Errington  v. 
Met.  Ry.  Co.,  sttp.,  560. 

8  See,  as  to  this,  ante,  p.  155. 

1"  See  Coverdale  v.  Charlton,  4 
B.  D.  116,  121 ;  Rolls  v.  St.  Georg^ 
14  Ch.  D.  796;  Wandsworth  Bd. 
Wks.  V.  United  Telephone  Co.,  13 
B.  D.  914,  927  ;  Tunbridge  Wells 
Baird,  1896,  A.  C.  484 ;  41  &  42  Vic 
c.  77,  s.  27. 

11  Ajite,  p.  162. 

1-  Ante,  p.  159. 
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^Vhere   an   Act   gives   a   company   compulsory  pui-chasing  Purchases 

without  re- 

)Owers,  but  reserves  the  right  to  mmes,  and  the  company  ference  to 
ubsequently  purchase  without  express  reference  to  the  Act,  ^^^\^g°'''''""^ 
heir  rights  will  nevertheless  be  regulated  by  the  Act,  in  the 
,bsence  of  agreement  to  the  contrary.^  In  like  manner  a 
onveyance  of  land  with  an  exception  m  such  terms  as  "the 
i-hole  coal  and  other  minerals  in  the  said  lands  in  terms  of 
he  Wat.  CI.  Act,  1847,"  although  carried  into  effect  l)y  an 
rdinary  deed,  cannot  be  construed  without  regard  to  the 
tatutory  meaning  of  the  words  "  mines  of  coal,  ironstone,  slate, 
Y  Other  minerals  "  in  section  18  of  the  Act.-  It  has  been 
aid,  however,  that  if  a  railway  or  waterworks  company 
(urchase  under  the  Rail,  or  Wat.  CI.  Act,  with  an  exception 
if  the  "  mines  and  minerals,"  without  more,  the  words  "  mines 
,nd  minerals  "  may,  perhaps,  be  construed  according  to  their 
trict  meaning.'^ 
The  expression   "  surface  land,"  when  used  in  reference  to  Quantum  of 

•'■  i.    1       •      purchase 

iind   from    which   the   mines  and  minerals  are  excepted,   is  when  mines 
isually  inaccurate.     When  land  is  purchased,  with  an  exception  ®^<^'^P*^'^ 
»f  the  mines  and  minerals,  the  purchase  includes,  not  merely 
he   surface,  but  the  whole   of   the  subsoil,  which  does  not 
.ctucilly  consist  of  mines  and  minerals.  "^ 
In  (Jlasnoiv  v.  Faric,''  Lord  Halslnny  said,  that,  "  if  a  man  implied 

exception  out 

'  had  purchased  a  site  for  his  house,  with  a  reservation  ot  nunes  of  exception 
'  and  minerals,  neither  he  nor  anybody  else  would  imagine  that  °  i^^'^'-^'^  '^■ 
'  the  vendor  had  reserved  the  stratum  of  clay  upon  which  his 
'  house    was    built    under    the    reservation    of    *  mines    and 
■minerals.'"     In  Jci-hci/  v.  NeatJi  Pour  Lmr  rnioii/'   similar 

'  See  Elliot  r.  N.  E.    R.   Co.,  10  833,  837,  839,  840,  i^cr  Lord  Esher  & 

[.  L.  Cas.  333,  per  Lord  Chelmsford ;  Bowen,   L.  J.;  L.  k  Y.   Ry.  Co.    v. 

i.  k  Y.  Ry.  Co.  V.  Knowles,  20  Q.  B.  Knowlcs,  20  ib.,  402,  403,  per  Lord 

».  397,  .398,  401,  7>er  Cave  &  Mathew,  Esher;    Jersey  v.   Neath    Poor  Law 

J.:  cf.  Ruabon  Brick,   &c.,  Co,  v.  Union,    22    ib.,   559,    561,  2«r    Lord 

.  W.  R.  Co.,  1893,  1  Ch.  450—452,  Esher  &  Bowen,  L.  J.  ;  Ruabon  Brick, 

if  Lindlcy,  L.  J.  &c.,  Co.  f.  G.  W.  R.  Co.,  1893,  1  Ch. 

'  Glasgow  I'.   Faric,  13  A.  C.  G80,  448,   457,  2'<?''  Bowen,  L.  J.  ;  In   lie 

tr  Lord  Herschell :  see  ante,  pp.  20  Gerard  v.  L.  &  N.  W.  R.  Co.,  1895, 

'  »eq.  1   Q.   B.  4G4,  470,  per  Lord  Esher  & 

'  Sec  Mid.  Ry.  Co.  v.  Robin.son,  15  Rigby,  L.  J. 

.C.34-.3G,i)e>- Lord  Macnaghten;  see  ^  13  A.  C.  669. 

J  to  the  strict  meaning,  ante,  p.  15.  •■'  22  Q.  B.  I).  .555. 
I  *  Pountnev  f.  Clavton,  11  Q.  B.  D.. 
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observations  were  made  by  the  Court  of  Appeal.  "  Now,  when 
"land  is  bought  for  the  purposes  of  waterworks  and  making  a 
' '  reservoir,  I  think  it  might  reasonably  be  said  that  there 
"  was  something  in  the  nature  of  the  transaction  to  show  thai 
"the  clay  was  to  be  used  in  carrying  out  the  purpose  of  th( 
"  Act  or  the  conveyance,  and  could  not  have  been  intended  t( 
"be  reserved."^  "There  are  transactions,  in  which  th( 
"  surface  of  the  soil  is  dealt  with  as  such,  and  in  which  i 
"  is  intended  to  protect  that  which  is  dealt  with  to  the  exten 
"  which  the  legislature  or  the  grantor  has  indicated.  It  i; 
"  obvious  that  the  case  of  Lord  Provost  of  Glasf/ow  v.  Farie  i 
"a  case  of  that  kind."-  It  is  respectfully  suggested  that  th< 
correctness  of  these  dicta  is  open  to  doubt.  The  grantee  o 
lessee  of  land,  for  the  erection  of  a  house,  with  an  exceptio] 
of  the  minerals,  is  entitled,  prlmd  facie,  to  dig  out  th 
foundations  of  his  house ;  ^  and  he  is  also  entitled,  irnrnd  fach 
to  have  his  house  supported.^  If  so,  he  has,  it  is  submitted 
all  that  is  reasonably  necessary  for  his  protection.  It  seems 
strong  thing  to  say,  in  addition,  that  the  prima  facie  meanin 
of  the  word  minerals"'  is  to  be  altered  in  his  favour. 

6.— PAECELS— CONSTRUCTION. 

Inciosure  Act       Where  an  Inclosure  Act  for  inclosing  the  waste  lands  of 
"1°!T^  ^^^^      manor  enacted,  that  certain  allotments  should  be  made  to  th 

entitled  to  ' 

mines.  lord  for  the  damage  he  would  sustain  by  being  obliged  to  mali 

compensation  for  digging  for  any  coals  or  minerals  ;  and  tha' 
if  the  lord  should  enter  on  any  of  the  lands  for  the  purpose  ( 
digging  any  coals  or  other  minerals,  he  should  make  con 
pensation  for  damage  done ;  but  it  did  not  expressly  reser\ 
the  mines  or  minerals  to  the  lord ;  and  the  lord  was,  befoi 
the  Act,  entitled  to  the  soil  and  freehold  of  the  common,  an 
to  the  coals  and  minerals  thereunder ;  it  was  held  that,  und( 
the  Act,  he  was  entitled  to  the  mines  and  minerals.*"  And  whei 
an  Inclosure  Act  saved  to  the  lord  of  a  manor  all  seignorie 
rights,  &c.  ;  and  provided  that  he  might  enjoy  the  same,  ai 

1  22  Q.  B.  D.  560,  per  Lord  Esher.  ^  Ante,  pp.  11  ct  seq. 

■  lb.  562,  jje»-  Bowen,  L.  J.  '■  ]\Iickleth\vaite  v.  Winter,  6  Exc 

^  See  jmst,  p.  426.                          '  Gii. 

■*  See  jmst,  pp.  .307,  30S. 


;hap.  x.^  parcels — construction.  :2rM 


ill  rents,  services,  &c.,  courts,  &c.,  and  all  mines  and  minerals, 

\]i<\  all  powers  of  getting  the  same,  and  all  other  rights,  in 

irf  full,  ample,   and   beneficial  a  manner   as  he  could  have 

■njoyed  the  same,  in  case  the  Act  had  not  been  passed ;  it  was 

leld    that   the    mines   and    minerals   and   incidental    rights 

lelnnged  to  the  lord,  although  he  previously  enjoyed  them  in  a 

ajiacity  other  than  seignorial.^     And,  under  the  power  given 

n  ihe  Inclosure  Commissioners  of  making,  as  the  condition  of 

.n  inclosure,  any  special  agreement  concerning  the  lands  to  be 

lulosed,-  their  intention  to  sever  mines,  &c.,  from  the  soil 

\as  held  to  be  sufficient^  manifested  by  such  a  clause  as 

hi-: — That   one   sixteenth   part   in   value   of    the   lands   be 

llntted  to  the  lords  of  the  manor  in  lieu  of  their  right  and 

iitcrest  in  the  soil  of  the  lands  exclusively  of  their  right  and 

Mil-rest  in  the  mines,  minerals,  stone,  and  other  substrati 

"I'lcr  the  lands.'^     Under  the  express  terms  of  an  Inclosure 

the  lord  of  a  manor  ma}^  be  deprived  of  the  ownership  of 

-oil  of  the  waste,  while  his  right  to  the  mines  and  minerals 

(in  may  be  saved  to  him.^ 

Where,  however,  an  Act  for  inclosing  wastes  of  a  manor  inclosure  Act 

■lovided,  that  a  certain  portion  should  be  made  to  the  lord  in  not  entitled 

;  of  his  right  and  interest  in  the  soil,  and  that  the  residue  *°  ^^^"'^■'^• 

lid  be  allotted  to  the  several  tenants  in  fee,  discharged 

Mill  all  customary  tenures;  and  the  Act  contained  a  saving 

-e,  reserving  to  the  lord   all   seignories   incident  to  the 

I  nor,  and  all  rents,  fines,  services,  &c.,  and  all  other  royalties 

1  Nit  soever ;  and  at  the  date  of  the  Act  there  was  a  subsisting 

'  of  the  mines  under  the  allotments ;  it  was  held,  that  the 

'ill  was  not,  under  the  Act,  entitled  to  those  mines. '^ 

Where  an  Inclosure  Act  for  inclosing  commons,  and  setting  inclosure  Act 

— mines 

!  wart  )•.  Graliam,  7  H.  L.  C.  331,  '  See  Robinson  v.  Wray,  L.  R.  1  C. 

affirming  Graham  t'.  Ewart,  1  H.  P.  490. 

550;  and  questioning,    if   not  ''  Townley  i'.  Gibson,  2  T.   R.  701. 

iling,  Greathead  r.  Morley,  3  l\r.  See  also  Mickicthwaite  v.   Winter,  G 

1-39.     As  to  the  limited  meaning,  Ex.  G53  ;  Brown  v.  Chadwick,  7  Ir.  C. 

li,  for  other  puqooses,  such  a  pro-  L.  Rep.  108  ;  Listowel  v.  Gibbings,  9 

I  will  have,  see  Bell  v.  Love,  10  ib.  223.     And  of.  Pretty  v.  Solly,  2G 

D.  547,  566  ct  scq.  Bcav.  GOG  ;  Wakefield  v.   Buccleuch, 

I  nte,  p.  1G6.  4  Eq.  613  ;  Buccleuch  v.  Wakefield, 

Tusgraver.  Forster,  L.  R.  GQ.  B.  L.  R.   4  H.   L.   .377;   cited  antr,  pp. 

.  31,  32. 
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mines. 


Foreshore  of 
river — waste. 


out  public  highways  over  the  land,  reserved  to  the  lord  of  the 
manor  "  all  mines,  minerals,  and  quarries,  of  what  nature 
and  kind  soever,  lying  and  being  within  or  under  the  said 
moors  or  commons  intended  to  be  divided  and  allotted,"  it 
was  doubted  whether  the  mines  under  the  roads  were 
included.^ 

The  owner  of  land,  which  contained  coal,  mortgaged  both 
land  and  coal.     She  subsequently  devised  the  coal  mines  to; 
her  children,   and  her  lands  (except  the  mines)  to  trustees,, 
upon  trust  to  sell ;  and,  subsequently  to  her  will,  she  demised 
parts  of  the  coal  to  two  of  the  trustees.     By  a  deed  of  convey- 
ance by  the  trustees  of  her  will  and  the  trustees  and  executors 
of  the   mortgagee    to    a   purchaser ;    after  .reciting,  that  the 
purchaser  had  agreed  to  purchase  the  lands,  save  and  except 
the  beds  of  coal,  and  that  the  lessees  were  entitled  to  all  the 
coal ;  it  was  Avitnessed,  that  the  trustees  and  executors  of  the 
mortgagee   conveyed  all  the  land,  together  with  all  houses, 
&e.,  and  quarries  (omitting  the  word  "  mines"),  excepting  and 
reserving  unto  the  lessees  during  a  certain  term  (which  was 
shorter  than  that  granted  to  them  by  the  mortgagor)  all  the 
mines  and  beds  of  coal,  to  have  and  to  hold  to  the  purchasei 
in  fee.      It   was   held,  that  the  purchaser  had  acquired   no 
interest  in  the  mines  of  coal.-      Where  a  grant  of  land  had 
been  made  in  1749,  which  excepted  all  mines  and  minerals : 
and  in  1856,  the  Irish  Incumbered  Estates  Court  purported  tc 
convey  the  same  land  "  subject  to  the  covenants,  clauses,  anc 
agreements,  on  the  part  of  the  grantee  "  under  the  previous- 
grant ;  and  the  Court  had  power  to  make  a  title  to  the  wholi 
solum,  from  the  surface  down  to  the  centre,  and  to  convej 
every  possible  interest  therein  ;  it  was  held,  that  the  mine^ 
did  not  pass  to  the  grantee  under  the  conveyance  of  1856. ■' 

AVhere  the  Crown,  as  lord  of  the  manor  of  Englefield 
granted  "all  those  coal  mines  found,  or  to  be  found,  withh 
the  commons,  waste  grounds,  or  marshes  within  the  said  lord 
ship  of  Englefield;"  with  a  proviso  that  the  grant  should  b( 


1  Benfieldside  Local  Board  r.  Con-  670  ; 
sett  Iron  Co.,  .3  Exch.  D.  65,  jjer  631. 
Cleasby,  B. 

2  Denison  v.   Holliday,  3   H.    &  N.  513. 


affirming    S.    C.    1    H.    &    N 


Antrim   v.  Gray,  9   Ir.   Rep.  Eq 
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;onstrued  strictly  against  the  Crown ;  it  was  held,  that  coal 
^hich  formed  part  of  the  manor,  but  lay  mider  the  foreshore 
)f  the  estuary  of  the  river  Dee  between  high  and  low-water 
narks,  was  included  in  the  word  "  waste,"  and  therefore 
jassed.^ 

A  conveyance  passed  lands  on  both  sides  of  a  canal  ;  all  of  Canal  site- 
hem  (except  two,  which  were  said  to  be  in  hand)  being  piau. 
lescribed  as  in  the  occupation  of  persons  named.  The 
icreage  was  given,  which  did  not  include  the  canal  site.  The 
ollowing  words  were  added  : — "  Together  with  all  mhies  and 
'  minerals  under  the  said  lands,  or  any  part  or  parts  thereof. 
'AH  which  lands  .  .  .  are  delineated  in  the  .  .  .  plan 
'drawn  on  the"  conveyance,  "and  are  therein  coloured 
'yellow  and  numbered  with  the"  numl)ers  corresponding 
nth  those  in  the  convej'ance.  The  yellow  tinting  extended 
)ver  the  canal  site,  which  was  not,  however,  numbered.  It 
,vas  held,  that  the  grantee  had  not  acquired  any  legal  title 
0  the  mines  under  the  canal  site,  and  had  not  (under  a 
^resumed  intention  or  otherwise)  acquired  any  equitable 
itle.- 

c— SALES— PRICE. 

Where  the  plaintiff  granted  to  the  defendant  all  the  coals  Meaning  of 
ind  mines  of  coal  under  certain  lands  ;  and  the  defendant  "  °™  • 
|;ovenanted  to  pay  to  the  plaintiff  as  the  price  40Z.  for  every 
litatute  acre  of  the  coal,  which  should  Ije  "  found"  under  the 
ands ;  and,  until  tlie  said  price  should  be  fully  paid,  to  pay 
[01.  per  annum  by  half-yearly  payments,  whether  the  whole 
;»f  an  acre  of  the  coal  should  in  any  year  be  "  gotten  "  or  not ; 
jmd  the  defendant  did  not  enter  into  any  covenant  to  work  or 
5et  the  coal  ;  it  was  held,  tliat  the  "  finding  "  of  coal  was  not 

'  Sec  A.-G.  I'.  Hanmcr,  27  L.  J.  Ch.  \V.   N.     1888,     13,    44.      As    to    the 

W.  onus,    in    Scotch    law,   in    a  case   of 

'Sec     Chamber     Colliery     Co.     v.  diniculty,  see  Hamilton  v.  Graham,  10 

flale  Canal  Co.,  1895,   A.  C.   at  Sc.  Law  Rep.  01.    For  other  questions 

•7.5,   576,    per    Lord    Herschell ;    .  arising  under  Scotch  grants,  see  Flee- 

V-    :)ld,  jjcr  Lord  Watson  :   .584,;)er  ming  v.   Howden,  G  Sess.   Cas.   (3rd 

'J  '1     Macnaghten.      As    to   produc-  ser.)  783  ;    Harvic  v.    Stewart,    9  ih. 

I'll    ijf    documents  in    cases  as    to  129;  Boyd    v.    Bruce,    11    ib.    243; 

,'ouiidaries,  see  Jenkins  v.   Bu.shby,  Baird  t;.   Kilsyth,  G  (6.  (Ith  .ser.)  IIG. 

|'5  L.  J.  Ch.  400  ;  Ponsonby  v.  Hartley^ 
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a  condition  precedent  to  the  plaintiff's  right  to  recover  the 
annual  sum  of  40/.^ 


Re-payment. 


Redemption 
— successive 
periods. 


Accruing 
rents — 
further 
account. 


(7.— IMORTGAGES.  ] 

It  is  always  proper  in  mortgages  of  mines,  having  regard ' 
to  the  diminishing  nature  of  the  security,  for  the  mortgagee 
to    stipulate   that    the    principal   money   advanced   shall   be 
repayable  by  instalments.- 

The  fact,  that  the  mortgaged  property  consisted  of  a  mining 
lease  with  a  short  term,  has  been  held  to  be  a  reason  why 
incumbrancers  subsequent  to  the  plaintiff  ought  not  to  be 
allowed  successive  periods  for  redemption.^ 

Where  property  subject  to  a  mining  lease  is  in  mortgage; 
and  the  mortgagee  commences  foreclosure  proceedings,  and 
obtains  the  appointment  of  a  receiver ;  he  is  probably  entitled 
to  have  a  direction  inserted  in  the  foreclosure  judgment,  that 
persons  redeeming,  or  the  plaintiff  in  the  event  of  foreclosure, 
may  apply  for  payment  of  monies  in  Court  or  in  the  hands  of 
the  receiver  ;  the  monies  being  in  respect  of  minerals,  which 
are  part  of  the  inheritance.^  And,  if  he  obtains  a  judgment 
in  that  form ;  and  subsequently  to  the  certificate  rents  are 
received  by  the  receiver,  the  principle  of  Jenner-Fust  v.l 
Needham  ^  does  not  apply  ;  and  he  is  entitled  to  an  immediate 
order  for  foreclosure  absolute,  and  for  payment  of  the  rents, 
without  any  further  account.^' 


^.—COVENANTS  FOR  TITLE. 


Taylor  v. 
Shafto. 


Where  the  owner  of  land  granted  a  lease  of  the  mines 
thereunder ;  and  the  lease  contained  provisions  not  merely 
enabling,  but  binding,  the  lessees  so  to  work  as  to  withdraw 
support  from  the  surface ; ''  and  the  owner  subsequently  sold 


1  Jowett  V.  Spencer,  1  Excli.  647  ; 
reversing  S.  C.  15  M.  &  W.  662. 
"  Found  "  was  said  to  mean  "  ascer- 
tained to  lie  and  be." 

2  Dav.  2,  Part  2,  433  n. 

^  Lewis  V.  Aberdare,  &c.,  Co.,  53 
L.  J.  Ch.  741.  The  present  practice, 
however,  appears  to  be  in  all  cases, 
in  the  absence  of  special  circum- 
stances, to  allow  only  one  period   of 


redemption  :  Set.  1645. 

^  See  Coleman  v.  Llewellin,  84 
Ch.  D.  143,  146. 

5  32  Ch.  D.  582. 

•^  Coleman  v.  Llewellin,  34  Ch.  D. 
143. 

'  See  Shafto  v.  Johnson,  8  B.  >.t  S. 
252,  n.,  cited  x^ost,  p.  314,  where  the 
lease  in  question  was  the  same. 
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the  surface,  excepting   the  mines,  with  power  to  work  cind 

carry  away  the  minerals ;    and  the  conveyance  contained  the 

usual  covenant  for  the  right  to  grant,  free  from  mcumbrances  ; 

and   subsequently   to   the   sale   the  workings   of   the   lessees 

caused  the  surface  to  subside  ;  it  was  held,  that  the  covenant 

had  been  infringed.^ 

Where  the  owner  of  land  containing  mines  works  out  the  Dennett  v. 

mines ;  and  subsequently  sells  or  demises  the  land,  giving  the 

usual   covenant  for  quiet  enjoyment ;    and  the  purchaser  or 

lessee  builds  a  house ;  and,  in  consequence  of  the  workings,  the 

house  subsides  ;    the  covenant  is  nevertheless  not  infringed. 

Such  a  covenant  would  otherwise  imply  a  warranty,  that  the 

land  was  capable  of  being  used  for  any  purpose,  or  for  any 

purpose  not  expressly  excluded. - 

Stwor   V.    Green  •'   involved   similar   (luestions.     There   the  Spoor  v. 

.  Green. 

owner  of  land,  underneath  which  were  coal  mines  and  fire- 
clay, granted  a  lease  of  the  seams  of  coal,  with  incidental 
powers  over  the  surface  in  respect  of  those  seams,  and  also  in 
respect  of  an  adjoining  colliery.  The  seams  were  soon  after- 
wards substantially  worked  out  by  the  lessees.  Subsequently, 
but  during  the  subsistence  of  the  lease,  the  owner,  without 
fraud  or  concealment,  sold  the  land ;  '  and  the  conve3'ance 
contained  the  usual  covenants  for  title,  quiet  enjoyment,  and 
freedom  from  incumbrances.  There  had  not  been,  subse- 
quently to  the  sale,  any  working,  or  any  exercise  of  the 
powers  over  the  surface  ;  and  it  did  not  appear  that  such 
powers  were  likely  to  be  exercised.  More  than  twenty  years 
[after  the  sale,  Init  in  consequence  of  the  workings,  the  surface 
[8ul)sided.  It  was  held  (1)  that  the  subsistence  of  the  lease 
[in  respect  of  the  unwrought  coal,  and  the  unexercised  powers, 
did  not  constitute  a  Ijreach  of  the  covenants  ;  and  (2)  that,  if 
it  did,  the  breach  was  not  a  continuing  breach,  but  had  taken 
I  place  once  for  all  ;  and  that  the  remedy  was,  therefore,  barred 
by  the  Statute  of  Limitations.'     And  the  fact  that  the  lessees 

'  Taylor  v.  Shafto,  8  B.  &  S.  228.  fireclay,  which  was,  accordingly,  in- 

-  See  Dennett  t'.  Atherton,  L.  R.  eluded  in  the  sale. 

7  Q.  B.  327.  •'  Per  Clcasby  and  Bramwell,  BB., 

:•  L.  R.  9  Exch.  99.  Kelly,  C.  B.,  dissenting. 
■•  There   was   no   exception  of   the 

M.M.  n 
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had,  subsequently  to  the  sale,  but  withm  twenty  years  of 
action  brought,  entered  the  mines,  and  taken  some  fire-clay 
therefrom,  was  held  (3)  not  to  constitute  a  breach  of  the 
covenant  for  quiet  enjoyment ;  the  fire-clay  having  been 
included,  not  in  the  lease,  but  in  the  sale,  and  such  taking 
having,  therefore,  been  a  trespass.^  However,  the  fact  that 
the  lessees  had,  at  the  time  of  entry,  also  taken  some  loose 
fragments  of  coal  from  the  mines,  was  held  (4)  to  constitute  a 
breach  of  the  covenant  for  quiet  enjoyment.- 


/.—STAMPS. 

Conveyances  on  sales  are  subject  to  an  ad  valorem  duty  of 
10s.  per  100/.  ;''  and  the  term  conveyance  on  sale  includes 
every  instrument,  and  every  decree  or  order  of  any  Court  or 
of  any  Commissioners,  whereby  any  property  or  any  estate  or 
interest  in  any  property,  upon  the  sale  thereof  is  transferred 
to  or  vested  in  a  purchaser  or  any  other  person  on  his  behalf 
or  by  his  direction.^ 


1  lb. 

■2  pgy  Kelly,  C.  B.  In  consequence 
of  the  state  of  the  pleadings  the  de- 
cision upon  this  point  was  immaterial. 
See  further,  as  to  covenants  for  quiet 
enjoyment,  post,  pp.  253,  254. 

3  Stamp  Act,  1891,  Sched. 

*  S.  54.  These  words  are  wider 
than  those  in  the  Act  55  Geo.  3, 
c.  184  :  "  conveyance  ....  of  any 
kind  or  description  whatsoever  upon 
the  sale  of  any  lands,  &c.,  whereby 
the  lands,  &c.,  shall  be  conveyed  to 
or  vested  in  the  purchaser,  &c."     An 


instrument  subject  to  this  Act  stated, 
that  the  plaintiffs  had  agreed  to  sell 
to  the  defendants  all  the  two  upper 
veins  or  beds  of  coal,  &c.,  at  the  price 
of  nl.  per  acre,  1001.  to  be  paid  on 
the  date  and  the  remainder  by  equal 
quarterly  payments,  with  a  provision, 
in  case  more  coal  should  be  worked 
than  in  any  year  should  exceed  lOOZ. 
at  the  rate  of  771.  per  acre,  for  the 
payment  of  the  excess.  It  was  held, 
that  an  ad  valorem  stamp  was  not 
necessary.  See  Phillips  v.  Morrison, 
12  M.  &  W.  740. 


CHAPTER   XI. 

LEASES. 
Sect.  1.— PARCELS'   AND   LIBERTIES— CONSTRUCTION, 
(a)  Parcels. 
Where   the  owners  of  a  surface  and  of  underlying  mines  Doubt  as  to 

intention  to 

demised  all  mines,  mmerals,  &c.,  m,  upon,  or  under  the  sur-  include 

face  ;  and  also  full  and  free  liberty,  &c.,  to  search  for,  work,  ^^"^6'^- 

[gain,  raise  and  get  up,  stack  and  carr}-  along,  use,  sell  and 

,  dispose  of,  the  minerals,  Sec.  ;   and  to  open,  dig,  sink,  drive, 

•win,   work,   and  make  any  pits,   shafts,  levels,   cuts,   canals, 

drains,  watercourses,  roads,  deposits  of  rubbish,  &c.,  "except 

in  or  upon  any  demesne  lands  and  pleasure  grounds  "  coloured 

I  red  upon  a  plan  attached  to  the  lease ;  it  was  held  that  the 

'  exception  referred  to  the  liberties,  and  not  to  the  parcels ;  and 

that   the  mines  and  minerals  under  the  lands  coloured  red 

'  were  included  in  and  passed  l^y  the  demise.-    Where  a  lease  of 

1  fire-clay  included  a  lease  of  coal  seams  "workable  as  coal 

)  seams,"  it  was  held,  that  the  lease  of  the  coal  was  not  con- 

i  fined   to   seams  workal)le   at   a   profit   independently  of  the 

■j  fire-clay ;    Init    that  a    particular  seam,  wliicli  was  workable 

'  at  a  profit  when  l)otli  the  coal  and  tlie  Jii-e-clay  were  taken 

into  account,  was  included.'' 

Mines  may  he  included  in  a  demise,   although  the  lessee  May  1h>  in- 
1      T        •  1   1  i  1,1         14     11  1  eluded  ill- 

may  l)e  disentitled  to  woik  tlicm.-     And  where  a  lease  con-   though  lessee 

tained  a  covenant  to  work  mines  and  raise  coal  thereout,  until  fj^J'J^''^'^'''"^  ^° 

the  whole  of  sucli  mines,  or  as  great  a  (piantity  as  l)y  working 

in  a  diligent  manner  could  1)6  gotten,  sbould  bi;  worked  out, 

'  It  has  been  said,   that  in  leases  Co.,  20  Ch.  I).  SSO,  per  Kay,  J. ;  ante, 

and     similar    documents    the    word  p.  5. 

"mine"  is  commonly  u,sed  in  a  sense  -  Dugdalc  v.  Robctson,  3  K.  A:  J. 

slightly  wider  than  its  primary  one  :  G95. 

see  Mid.  R.  Co.  v.  Haunchwood,  Sic,  ^  Carr  v.  Benson,  3  Ch.  524. 

Q   '2 
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Doubt  as  to 
boundaries. 


"  except  the  ribs  or  pillars  which  must  necessaril}'-  or  Avhicli  thai 
lessors  might  require  to  be  left,"  it  was  held,  that  the  words  in 
inverted  commas  did  not  prevent  the  lessee  from  having  such 
an  interest  in  the  excepted  ribs  and  pillars  as  could  be  sub- 
mitted for  compensation  to  a  jury  summoned  under -an  Act 
giving  compulsory  purchasing  powers.^ 

In  Davis  v.  SJiej^lterd,'-^  the  facts  of  which  have  been  already 
stated,"'  a  bill  filed  by  the  second  lessee  against  the  first  to 
restrain  workings  to  the  east  of  the  fault  was  dismissed.  It 
was  held,"^  that,  as  the  plaintiff  could  not  have  enforced  the 
second  agreement  against  the  lessors,""  he  was  not  in  con- 
structive possession  of  the  minerals  in  question ;  so  as  to 
entitle  him  to  an  injunction.'* 
Effect  of  Where  the  description  in  the  instrument  is  ambiguous,  and 

difforGiiCG  IjG- 

tween  parcels  a  plan  exists,  the  plan  may  sometimes  be  referred  to  for  the 
and  p  an.  purpose  of  clearing  up  the  ambiguity.  Thus,  where  the 
southern  boundary  of  a  mine  was  described  in  a  lease  as 
"a  straight  line"  of  about  355  fathoms  from  John  Vincent's 
house  at  the  south-west  extremitj^  of  the  sett  to  a  bound- 
stone  at  the  north-west  extremity  of  South  Wheal  Basset 
Sett ;  and  the  question  raised  was,  whether  the  line  was 
to  be  drawn  from  the  north-east,  or  the  south-east  corner 
of  the  house  ;  and  a  plan  existed,  and  the  line  appeared 
thereon  to  be  drawn  from  the  north-east  corner ;  it  was  held, 
that  the  plan  might  be  referred  to  for  the  purpose  of  ascer- 
taining the  real  boundary."  Of  course,  however,  it  is 
impossible  to  delineate  on  a  map  or  plan  with  absolute 
accuracy  in  all  minute  particulars  the  limits  of  mines  or 
quarries.  Accordingly,  where  a  variance  exists,  or  is  said 
to  exist,  between  the  limits  as  described  in  the  instrument 
in  question,  and  as  delineated  on  a  map  or  plan,  the  limits 
will   be   ascertained   as  far   as  possible   by   reference  to  the 


1  Swindell   v.    Birmingham    Canal 
Navigation,  9  C.  B.,  N.  S.  241. 

2  1  Ch.  410. 

■^  Ante,  p.  199. 

■•  Reversing  S.  C.  12  L.  T.,  N.  S.  538. 
■''  See  ante,  p.  199. 
"  As  to  such  constructive  possession; 
sec  ante,  p.  54. 


^  Lyle  r.  Richards,  L.  R.  1  H.  L. 
222,  per  Lords  Cranworth  and 
Chelmsford,  Lord  Westbury  dissent- 
ing. The  plan  was  in  itself  slightly 
inaccurate,  but  this  was  held  by  the 
majority  of  the  Lords  to  be  im- 
material. 
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words  of  description  m  the  instrument,  and  without  reference 
to  the  map  or  plan.^ 

Sometimes  evidence  will  be  admitted  to  show  the  under-  Admissibility 

of  evidence  as 

standing   amongst   miners    as    to    the    particular    language  to  use  of 
employed.     Thus,   where  lessees  had  covenanted,  that  they  amSgft 
would,  by  a  certain  time,  get  all  the  coal  "not  deeper  than  or  miners. 
below  the  level  of  "  the  bottom  of  the  A.  mine  under  a  certam 
point  at  the  surface;    and  evidence  was  tendered  to   show, 
whether,    according   to   the    understanding    of    miners,    the 
expressions  used  referred  to  a  perpendicular  depth  below  the 
surface,  or  to  the  inclination  of  the  strata  and  the  power  of 
drainage ;  it  was  held  that  the  evidence  was  admissible." 

03)  JAherties. 

There  is  a  clear  distinction  between  a  lease  of  lands,  which  Liberty  to 

work  demised 
happen  to  contain  mines  or  quarries  ;    and   a  lease,  which  mines. 

I  embraces  no  other  property  than  mines  or  quarries.     In  the 

former  case,  if  the  mines  or  quarries  are  new,-'  the  lessee  is, 

prima  facie,  disentitled  to  work.'     In  the  latter  case,  although 

they  are  new,''  he  is,  prima  facie,  entitled  to  work.^'     However, 

even  in  the  latter  case,  his  rights  seem  doubtful,  if  the  mines 

or  quarries  are  convertible  to  any  other  use  than  that  of  being 

worked.*"'     And  if  the  lease  embraces  both  open''  and  new  =' 

mines  or  quarries,  he  is  not,  in  the  absence  of  express  liberty, 

entitled  to  work  the  new  mines  or  quarries.''     Every  mining 

lease  should,  therefore,  give  the  lessee  express  liberty  to  search 

for,  dig,  get,  work,  win,  and  carry  away  the  minerals.     And 

the  terms  in  which  the  liberty  is  given  should  be  free  from 

aml)iguity.     In  J)u<idale  v.  Robertson,^  the  facts  of  which  have 

been  already  sufficiently  stated, ■'  it  was  held,  that  the  exception 

referred  not  merely  to  the  liberty  to  "  open,  dig,  sink,  drive, 

win,  work,  and  make ;  "  Init  also  to  the  liberty  to  "  search  for, 

•  Taylor  v.  Parry,   1    Scott   N.   Ji.  '  See  ante,  pp.  G3,  G4. 

676.     Cf.  Brain  v.  Harris,  10  Exch.  .        *  See  ante,   p.   G5:    see  also   Cop- 

908;  Thomas  v.  Atherton,  10  Ch.  D.  pinger  v.  Gubbins,  3  J.  &  L.  410. 

200,  '201.  "  See  Coppinger  v.  Gubbins,  sup. 

•  Clayton  v.  Gregson,  5  A.  ifc  E.  302.  ^  See  ante,  p.  05. 
Cf.  Brain  v.  Harris,  sup.  "  3  K.  I'c  J.  095. 

•  .\8    to    open    or    new    mines   or  "  Ante,  p.  227. 
quarries,  see  ante,  pp.  32  ct  seq. 
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Incidental 

surface 

liberties. 


Meanings  of 
"  instroke  " 
and  "  out- 
stroke." 


Importance  of 
right  of  in- 
stroke. 


Lessee  en- 
titled, prima 
facie,  to  work 
by  instroke. 


work,  gain,  raise,  and  get  up,  stack  and  carry  along,  use,  sell 
and  dispose  of  ;  "  so  that,  although  the  mines  and  minerals 
under  the  lands  coloured  red  were  included  in  the  lease,  the 
lessees  were  held  not  entitled  to  work  them.^ 

The  lessee  of  a  quarry,  who  has  covenanted  not  to  commit 
waste  by  cutting  trees,  does  not  infringe  his  covenant  by 
cutting  trees  excepted  from  the  lease,  and  which  it  is  necessary 
to  remove  in  order  to  work  the  quarry.-  But  a  brick  lessee, 
who  has  covenanted  not  to  take  or  use  more  of  the  surface 
than  should  be  necessary,  nor  to  do  any  act  by  reason  whereof 
the  demised  land  should  be  damaged,  infringes  his  covenant 
by  bringing  foreign  clay  on  to  the  demised  land  and  there 
making  it  into  bricks.'^ 

The  right  of  instroke  is  the  right  of  conveying  minerals 
from  a  demised  mine  to  the  surface  through  a  pit  or  shaft  in 
an  adjoining  mine.  It  is  the  converse  right  to  that  of  out- 
stroke  ;  which  is  the  right  of  conveying  minerals  from  an 
adjoining  mine  to  the  surface  through  a  pit  or  shaft  in  the 
demised  mine. 

Where  the  lessee  of  a  mine  is  also  the  lessee,  or  is  the  owner, 
of  an  adjoining  mine,  the  importance  to  him  of  possessing  the 
right  of  instroke  is  obvious  ;  having  regard  to  the  expense 
which  usually  attends  the  sinking  of  a  pit  or  shaft.  It  may, 
on  the  other  hand,  be  extremely  important  to  a  lessor  to  be 
entitled  to  compel  his  lessee  to  sink  a  pit  or  shaft  upon  the 
demised  premises.  He  may  thus  best  insure  that,  during  the 
demise,  the  mine  shall  be  worked  to  the  fullest  advantage ;  or 
that,  at  the  end  of  the  demise,  it  shall,  in  the  event  of  any 
minerals  then  remaining  un worked,  be  delivered  up  in  a 
condition  as  favourable  as  possible  to  the  continuance  of  the 
working.  If  he  is  not  so  entitled,  the  lessee  will,  if  in  a  posi- 
tion to  do  so,  probably  work  by  instroke ;  and  may,  if  not  in 
such  a  position,  prefer  leaving  the  mine  altogether  unworked  to 
undergoing,  before  working,  the  expense  of  sinking  a  pit  or 
shaft. 

The  lessee  of  a  mine  is  entitled,  j'l'iiiK'  facie,  to  work  and 


'  Cf.  Attersoll  v.  Stevens,  1  Taunt. 
183,  200. 

'  Doe  V.  Price,  8  C.  B.  894. 


■^  Newton  r.  Nock,  43  L.  T.,  N, 


197. 


i 
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get  the  minerals  by  instroke.^  And  he  ^vill  not  be  deprived 
of  the  right  to  work  b}'  instroke,  unless  b}-  clear  and  specific 
provisions.  Thus,  if  he  has  obtained  powers  to  make  com- 
munications between  the  demised  mine  and  adjoining  mines, 
for  the  express  purpose  of  working  the  adjoining  mines  by 
outstroke,  and  to  work  by  outstroke  accordingly ;  and,  by 
means  of  these  same  communications,  to  work  the  demised 
mhie  by  instroke  ;  and  has  covenanted  not  to  open  any  com- 
munications between  the  demised  mine  and  the  adjoining 
mines,  and  not  to  carry  an}'  minerals  along  any  communica- 
tions between  the  demised  mine  and  the  adjoming  mines, 
except  in  pursuance  of  his  powers ;  he  cannot  be  prevented 
from  making  communications  into  an  adjoining  mine  for  the 
purpose  of  working,  and  by  means  thereof  working,  the 
demised  mine  b}'  instroke.  And  it  is  immaterial,  that  such 
communications  may  not  have  been  made  for  the  primaiy 
pur[)ose  of  working  the  adjoining  mine  by  outstroke ;  or  that, 
from  the  absence  of  shafts  in  the  demised  mine,  it  may  never 
be  possible  to  work  the  adjoining  mine  by  outstroke.  If, 
tln-ough  l)reaches  made  in  the  barrier  between  the  demised 
mine  and  an  adjoining  mine,  he  is  entitled  to  carry  the 
minerals  of  the  demised  mine,  he  is  entitled  to  make  the 
breaches  for  that  very  purpose."  However,  his  position  may 
be  different,  if  he  is  acting  with  iitala  tides,  or  unskilfully;' 

The  lessee  of  a  mine;  who  is  not   also  the  lessee  of  the  Lessee  not  en- 
shaft,  and  of  the  means  of  communication  between  the  shaft  /-f/cle. 'to' work 
and  the  boundary  ;  is  not  entitled,  prima  facie,   to  work  by  ^>'  outstroke. 
outstroke.     His  position  is  not  within  the  principle  formerly 
laid  down ;  that  the  lessee  of  a  mine  or  quarry  has,  speaking 
generally,  during  the  duration    of   his   interest,   as   absolute 
a  right  to  use  as  he  thinks  proper  the  mine  or  quarry,  the 
containing  chamber,  and  the  space  or  vacuum  which  tlu;  work- 
ing of  the  minerals  creates,  as  if  he  were  the  owner  in  fee.' 
In  working  by  outstroke  the  acts  of  the  lessee  of  a  mine  ;  who 
is  not   also   the   lessee   of   the   shaft,  and   of  the  means  of 

'  Whalley  v.  Ramage,  10  \V.  K.  315 ;  108,  109. 

Lewis  r.  Fothergill,  5  Ch.  103;  Jegon  •'  Sec  Lewis  v.  Fothcrgill,  sity.  lOt), 

V.  Vivian,  6  Ch.  742,  755,  756.  110. 

-  James  v.  Cochrane,  8  Exch.  550,  *  Ante,  p.  82. 
674,  575 :  cf.  Lewis  v.  Fothergill,  5  (^'h. 
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Unless  also 
lessee  of  shaft, 


Lessee  en- 
titled to  use 
mine  for 
drainage. 


Or  ventila- 
tion. 


communication  between  the  shaft  and  the  boundary  ;  are  not 
confined  within  the  ambit  of  the  sohim  demised  to  him.  He 
of  necessity  oj^erates,  or  in  part  operates,  in  land  not  comprised 
in  his  demise.  Nor  can  he  justify  his  operations,  because  he 
may  be  entitled  under  a  grant,  express  or  implied,^  to  use  the 
land  in  question  as  a  way  for  the  conveyance  of  the  demised 
minerals.  The  grantee  of  a  right  of  way  for  the  conveyance 
of  minerals  from  a  particulau  mine  cannot,  jyriiiid  facie,  use 
the  way  for  the  conveyance  of  minerals  from  any  other  mine.- 
If  such  a  lessee  works  by  outstroke  without  having  the  right  to 
do  so,  the  lessor  may  obtain  compensation  by  way  of  wayleave 
rent  upon  the  minerals  carried  through  the  demised  mine.'' 

The  lessee  of  a  mine ;  who  is  also  the  lessee  of  the  shaft, 
and  of  the  means  of  communication  between  the  shaft  and  the 
boundary ;  may,  however,  prima  facie,  work  by  outstroke.  Such 
a  lessee  throughout  operates  in  land  comprised  in  his  demise. 

A  lessee  is  entitled,  prima  facie ,  to  permit  the  demised  mine 
to  receive,  by  the  natural  action  of  gravitation,  the  drainage 
of  an  adjoining  mine.^  And  if  he  makes,  or  permits  to  be 
made,  in  the  adjoining  mine  any  conduits  or  channels,  not 
for  the  purpose  of  artificially  conducting  water  through  the 
demised  mine,  but  in  the  ordinary  and  proper  course  of 
working  the  adjoining  mine ;  and  water  flows  along  such 
conduits  or  channels  into  the  demised  mine ;  he  is,  prund 
facie,  free  from  liability.'' 

A  lessee  is  entitled,  prima  facie,  to  use,  or  permit  to  be 
used,  the  demised  mine  for  the  purpose  of  ventilating  an 
adjoining  mine.^ 


Sect.  2.— EENT  AND  ROYALTY. 
(«)  Mine  or  Quarry. 
Desirability  of       r^\^Q  lessor  of  a  mine  or  quarry  should  always  stipulate  for 

reserving  both 

dead  rent  and  a  combination  in  the  reddendum  of  fixed  or  dead  rent,  and  of 
royalty. 


'  See  as  to  ways  of  necessity,  post, 
pp.  439,  440. 

-  See  post,  p.  432. 

•'  See  post,  p.  444.  The  Scotch  law 
is  the  same  :    ]\Iungle   v.   Young,   10 


Sess.  Gas.  (Ser.  3)  901.  • 

■*  Jegon  i;.  Vivian,  6  Ch.  758. 

■''  Ih.     See  also  piost,  pp.  4G8,  469. 

''  Jegon  V.  Vivian,  6  Ch.  758,  759. 
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.•o.yalty.^  He  will,  by  this  means,  ensure  the  receipt,  on  the 
)ne  hand,  of  a  yearly  sum  of  a  specified  amount,  ho\vever 
inproductive  the  demised  property  may  prove  ;  and,  on  the 
)ther  hand,  of  a  sum  proportionate  to  its  productiveness,  if  it 
jrove  productive. 
Where  a  dead  rent  is  reserved,  it  is  payable,  priina  facie,  Dead  rent 

11  1     ii        1        •       1  ;      1  "^11  11)  when  reserved 

ilthough  the  demised  property  be  never  actually  worked  :  ~  or,  usually  pay- 

ilthough  it  prove  not  to  be  worth  the  expense  of  working;  aUcircum- 

vhether,  generally,  on  account  of  the  speculative  character  stances. 

)f  such  property ;  ^  or,  specifically,  on  account  of  accidents,^ 

)r  even  of  unknown  faults.     Mines  are  notoriously  liable  to 

'aults  ;  and  the  doctrine  of  caveat  emptor  may  therefore,  in 

ihe  latter  case,  be  with   peculiar  propriety  applied   for   the 

}enefit  of  the  lessor.''     And  it  is,  pr'nnn  facie,  payable,  where 

;he  demised  property  is  not  worth  the  expense  of  working, 

ilthough  the  lessee  may  have  been  authorised  to  deduct  the 

royalty  out   of  it ;  ^  or  even  to  determine  the  lease  on  the 

ninerals  being  w'orked  out.^     And  the  mere  fact,  that  the  rent 

8  not  in  terms  reserved,  "  whether  the  minerals  be  worked 

)r   not,"  is   immaterial."^     And  the  lessee  cannot,  of  course, 

jscape   payment   by   offering  to  pay  the  royalty  for  all  the 

jninerals,  or  all  the  remaining  minerals.'-*     The  rent  is  also 

)ayable,  prima  facie,   after   the   exhaustion    of   the   demised 

u'operty.^" 

I   And  a  dead  rent  is  payable,  priind  facie,  even  although  the  Kven  whero 

'    •  Royalties,"  in  the  strict  sen.se  Christie,  L.  R.  2  Sc.  &  D.  273. 

;-f  tlie  word,  means  "  regalitates  "  or  ■•  Phillips  v.   Jones,   9   Sim.    519  ; 

l-'rown    rights  (see   A.-G.  of   Ontario  Mellers  v.  Devonshire,  16  Beav.  252. 

!■.  Mercer,  8  A.  G.  777,  778)  ;  and,  as  ^  Ridgway    v.    Sneyd,    Kay,    627, 

iicli.   it  was  held   in   that  case    to  6-35.     See  also  Mellers  v.  Devonshire, 

!'■  escheats  to  the  Crown.     In  sup.  25G,  258;  Jervis  r.  Tomkinson,  1 

'  tion  with  mining  grants   and  H.  &  N.  208. 

the   word  is  used    to   signify  '•  Ridgway  r.  Sneyd,  sicj).  636. 

;iin  part  of  the  reddendum,  which  is  '  Phillips  v.  Jones,  siqi.  519. 

jariahle,  and  depends  on  the  quantity  **  Ridgway  v.  Sneyd,  siii).  627. 

jf  minerals  gotten  {ib.  111).  »  Phillips  r.  Jones,  sup. ;  Mellers  v. 

i  2  Jones  V.  Reynolds,  7  C.  &  P.  335  ;  Devonshire,  sup.  255. 

egon  r.  Vivian,  L.  R.  1  C.  P.  31 ;  6  >"  R.  r.  Bedworth,  8  p:ast,  387;  Bute 

•*»•  "'■i'i-  V.  Thompson,  13  M.  &  W.  487  ;  Milne 

i  =»  Haywood  v.  Cope,  25  Beav.  140;  r.   Taylor,    16    I>.    T.    172;    Jegon   v. 

Urelley  r.  Pearson,  15  Ch.  D.  113, 119.  Vivian,  L.  R.  1  C.  P.  34  ;  Clifford  v. 

\'i.  the  Scotch  law  as  to  unworkability  Watts,  5  ib.  5H7,  588. 
3  profit,  as  illii'-tnitfd  in  Gowan  v'. 
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mine  a  non- 
entity unless 
where  mutual 
mistake. 


Fraud  to 
evade  pay- 
ment. 


Covenants  as 
to  working  are 
unsafe  substi- 
tute. 


Different 
kinds  of 
royalties. 


mine  supposed  to  be  demised  prove  to  l)e  a  nonentity,  if  tliJ 
bargain  between  the  parties  is,  in  substance,  that  the  lesse^ 
shall  take  his  chance  of  finding  the  minerals.     For  in  sucl 
a  case  a  warranty  by  the  lessor,  that  the  mine  exists,  will  nol 
be  implied.^     It  has,  however,  been  said,  that,   if  in  consel 
quence    of    former    and    unknown    workings,    the    minerals  ' 
supposed  to  have  been  demised  had  all  been  previousl}^  gotten,  i 
the  payment  could  probably  not  be  exacted ;  the  doctrine  of  i 
mutual  mistake  being,  in  such  a  case,  probably  applicable  for  ; 
the  relief  of  the  lessee.- 

Where  a  lessee  had  covenanted  to  pay  a  dead  rent  com- 
mencing on  the  first  quarter-day  after  a  specified  quantity 
of   coal   had   been   dug,  he   was   not  allowed  to   escape   the  d 
payment    by   fraudulently    abstaining   from    completing   the  i 
digging  of  that  quantity.'' 

Where  a  dead  rent  is  not  reserved,  the  lessor  cannot  rely, 
as  a  safe  substitute,  upon  a  covenant  by  the  lessee  to  work 
in  a  workmanlike  manner  ;  ^  or  even  upon  covenants  to  take 
the  usual  steps  forthwith  to  win  the  minerals  ;  or  to  work 
diligently  and  regularly ;  or  to  get  a  specified  quantit}'  of 
minerals  in  each  year  of  the  demise.^ 

There  are  difterent  kinds  of  royalties.  One  is  a  tonnage 
royalty.  Another  is  an  acreage  rent  for  every  acre,  and  so  in 
proportion  for  an}'  greater  or  less  quantity,  that  may  be  gotten 
in  any  year  of  the  demise.     Another  is  a  footage   rent  for 


1  Jefferys  v.  Fairs,  4  Ch.  D.  448; 
where,  however,  evidence  was  given 
to  show  that  the  search  was  insuffi- 
cient. See  also  Jervis  v.  Tomkinson, 
1  H.  &  N.  208.  In  Scotch  law  a  lessee 
is  entitled  to  abandon  a  mining  lease, 
when  the  mine  turns  out  to  be  a 
nonentity,  or  there  is  a  total  destruc- 
tion or  exhaustion  of  it :  Gowan  v. 
Christie,  L.  R.  2  Sc.  &  D.  273.  The 
civil  law  doctrine,  upon  which  the 
Scotch  law  is  founded,  was  the  same. 

■^  Ridgway  v.  Sneyd,  Kay,  627,  635. 

•'  Green  v.  Sparrow,  3  Swanst.  408  n. 
For  a  decision,  under  a  Scotch  lease, 
as  to  the  non-liability  to  payment 
until  the  lessor  had  performed  a 
covenant  on  his  part  to  make  a  road, 


see  Guthrie  v.  Sheares,  1  Sess.  Cas. 
(Ser.  4)  181.  A  covenant  (Scotland)  to 
portion  a  daughter  upon  the  father's 
death  in  a  sum  equal  to  three  years' 
rental  of  an  estate  containing  minerals 
was  held  to  mean  an  average  of  the 
rental  for  the  three  years  preceding 
the  death;  a  new  lease  at  a  greatly 
increased  rent  having  been  granted 
within  the  three  years  :  Douglas  v. 
Scott,  8  ib.  (Ser.  3)  360;  following 
Wellwood  V.  W.,  11  D.  248.  See  also 
Allan's  Trustees  v.  Hamilton,  5  ib. 
(Ser.  4)  510;  and  cf.  Sibright  v. 
Straiton  Co.,  6  ib.  1208. 

■♦  Jegon  t'.  Vivian,  6  Ch.  757,  758. 

5  As  to  the  effect  of  such  covenants 
see  2>ost,  pp.  242 — 240. 
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svery  foot  thick  per  acre,  and  so  in  proportion  for  any  greater 
»r  less  thickness,  that  may  be  so  gotten.  Another  is  a  reser- 
vation of  a  proportionate  part  of  the  mineral  in  specie, 
biother  is  a  rent  according  to  the  quantity  of  minerals  sold, 
^nd  another  is  a  rent  rising  and  falling  with  prices  according 
0  a  sliding  scale. 

Where  a  proportionate  part  of  the  mineral  itself  is  reserved,   Reservation 
1       •  •      •  <-    1        ii^  specie. 

md  the  mme  is  not  a  coal  mme,  the  lessor  is,  in  respect  ot  the 

■eservation,  rateable  to  the  poor,  and  to  local  rates,  as  being 

n  receipt  of  a  portion  of  the  mine  ;  and  the  lessee  is  exempt.^ 

Where  a  royalty  was  reserved  in  respect  of  all  sums  which  Rent  ac- 

"  .  cording  to 

he  mineral  would  sell  for  at  the  pit's  mouth ;  and  sales  of  quantity  sold, 
uinerals  took  place  elsewhere  than  at  the  pit's  mouth  ;  the 
essee  was  held  not  liable  to  pay  any  ro3'alty  in  respect  of  such 
iales ;  and  evidence  of  his  having  already  accounted  with  the 
essor  for  payments  elsewhere  was  not  admitted  to  explain 
he  intention  of  the  parties.-  Where  a  lessee  covenanted  to 
)ay  as  rent  "  one-third  part  of  the  mone}-  that  should  arise, 
36  made,  received,  or  produced  from  the  sale  of  the  coals;  " 
md  also  covenanted  to  keep  "  true  accounts  of  all  coal  daily 
•aised,  and  to  make  and  deliver  true  copies  thereof  to  "  the 
essor  ;  it  was  held,  that,  taking  the  two  covenants  together, 
he  rent  was  to  be  calculated  on  the  amount  of  coals  sold,  and 
lot  on  the  amount  of  money  actually  received.'^ 
In  liokehy  v.  Elliot,^  a  licensee  was  empowered  by  a  deed   Rent  after 

_  _  i  .,  deductmg  ex- 

it grant  and  license  to  win  and  work  all  and  eveiy  or  any  of  ponsesof 

;he  seams  of  coal  under  certain  lands  ;  and  out  of  the  profits  °' 

'0  arise   by   the   sale  of  the  coals  to  reimburse  himself  all 

jixpenses   of   the   winning  ;  and,   after  full  payment  of  such 

fXpenses,  he  became  bound  to  pay  a  royalty  to  the  licensor 

.ccording  to  the  periodical  awards  of  arbitrators.     There  were 

hree  seams  of  coal  under  the  lands.     The  licensee  reached 

»ne  of  them  by  a  driftway  from  an  adjoining  colliery,  and 

'  Scell.  r.Bapti.stMillCo.,lM.&S.  ■'  Edwards  r.  Keos,  7  C.  &  P.  340. 

12;  R.  V.  St.  Austell,  5  B.  &  Al.  693 ;  For  a   case   where  a  question  arose, 

I.  r.  Todd,  12  A.  &  E.  81G :  sec  also  whether    the  royalty   should   be    on 

cat,  Chap.  XXIII.,  d.  {y).  dressed  or  undressed  ore,  see  Morley 

'  Clifton  v.  Wahneslcy,  5  T.  R.  .5G4  :  r.  Yorkshire  Lead  Mines,  W.  N.  1800, 

ee  also  Gerrard  v.   Clifton,  7  T.  R.  p.  47. 
76.                                                            '  I  9  ch.  1).  G85 ;  13  Ch.  D.  277. 
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worked  the  coal ;  and  he  afterwards  partially  used  the  driftway 
for  the  purposes  of  the  adjoining  colliery.  The  coal  was 
alleged  to  be  of  an  inferior  quality  to  that  in  the  adjoining 
colliery;  but  the  licensee  mingled  it  with  that  in  the  adjoining 
colliery,  and  sold  them  together.  The  licensee  afterwards  by 
similar  means  reached  and  worked  another  of  the  seams.  It 
Avas  held  (1)  that  the  coal  of  the  first  seam  was  won  on  the 
day  v.'hen  it  could  be  first  worked  through  the  driftway,  and 
that  no  expenses  (however  large)  subsequently  incurred  could 
be  included  in  the  expenses  of  winning  it ;  (2)  that,  notwith- 
standing the  nature  of  its  user,  the  expense  of  the  driftway 
should  be  allowed  as  expenses  of  such  winning ;  (3)  that 
interest  at  5/.  per  cent,  should  be  allowed  on  the  sums 
expended  in  such  winning ;  (4)  that,  in  estimating  the  profits 
out  of  which  the  expenses  of  such  winning  were  to  be  reim- 
bursed, all  the  expenses  of  working  and  selling  the  coal, 
including  interest  on  capital  expended,  bad  debts,  and  wear 
and  tear  of  machinery,  should  be  allowed ;  and  (5)  that  the 
doctrine  of  confusion  applied,  and  that  the  coal  must  be  taken 
to  have  been  of  the  same  value  ton  per  ton  as  that  which  had 
been  sold.  And,  on  appeal  to  the  House  of  Lords  (Elliot  v. 
Rokchy^ ),  it  was  held  (6)  that  the  whole  colliery  was  not  Avon 
when  the  first  seam  was  won  ;  that  the  license  was  to  be  read 
separatim  as  to  the  winning  of  each  seam ;  and  that  the 
licensee  was  entitled  to  reimburse  himself  the  expenses  of 
winning  the  second  seam  before  any  royalty  was  payable  as j 
to  that  seam. 
Delivery  for  Where  a  lessee  of  limestone  land  covenanted,  that  he  wouli 

personal  use.  .  o  ^  ■        ^■ 

at  all  tnnes  and  seasons  of  burnnig  hme  supply  the  lessor  an( 


his  tenants  with  lime  at  a  stipulated  price  for  the  improvemei 
of  their  lands  and  repair  of  their  houses,  it  was  held,  that  h 
had  impliedly  covenanted  to  burn  lime  at  all  such  seasons* 
Where  a  lease,  of  which  there  Avere  nine  years  to  run,  con 
tained  a  covenant  by  the  lessee  to  deliver  as  many  coals  a! 
the  pit's  mouth  to  the  lessor  as  he  might  require  for  his 
personal  use  ;  and  a  royalty  of  one-eighth  of  the  coals  A\'af 

'  7   A.    C.    43 ;    reversing,   on   this       685. 
point,   Rokeby  v.  Elliot,    13   Ch.   D.  -  Shrewsbury  v.  Gould,  2  B.  & 

277  ;   which  affirmed  S.  C.  9  Ch.  D.       487. 
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Iso  reserved ;  and  the  lease  contained  a  proviso  enabling  the 
jBsee,  in  the  event  of  the  minerals  being  worked  out  before 
lie  end  of  the  term,  to  determine  on  giving  twelve  months' 
otice ;  and  it  appeared  that  some  coal  still  remained  in  the 
line  ;  but  that  all  the  coal,  which  could  be  worked  at  a  profit, 
ad  been  worked  out ;  it  was  held,  that  the  lessee  was  liable 
n  the  covenant.^ 

Where  a  lease  provided,  that  no  rent  was  to  be  paid  for  any  Exemptions. 
oal  got  from  the  demised  mines  "  which  should  be  used  or 
onsumed  on  or  for  any  engine  employed  in  working  or 
arrying  on  the  mines  demised  ;  "  and  an  outstroke  rent  was 
eserved ;  and  the  engine  of  the  demised  mines  was  used  in 
eeping  them  free  from  water,  but  was  also  used  for  bringing 
,p  the  coal  in  an  adjoining  mine ;  it  was  held,  that  no  rent 
,'as  payable  in  respect  of  the  engine,  l)ecause  (1)  it  would 
16  difficult  to  determine  how  much  of  the  steam  power  was 
ppropriated  to  the  purposes  of  the  demised  mines ;  and  (2)  the 
mount  might  l)e  considered  to  have  been  paid  for  in  the 
utstroke  rent.- 

An  "average"  or  "shorts"  clause  is  usually  inserted.  Average 
.'his  enables  the  lessee,  in  the  event  of  his  failing  in  any  year 
3  raise  a  sufficient  quantity  of  minerals  to  compensate  him 
or  the  payment  of  the  dead  rent,  to  make  up  the  deficiency 
1  any  subsequent  year  or  years,  or  any  subsequent  specified 
lears  of  the  term,  without  Ijeing  oldiged  to  pay  royalty  in 
lespect  thereof.''  "Where  a  royalty  was  made  payable  quarterl}' ; 
nd  it  was  provided,  that,  in  case,  at  the  end  of  the  first 
luarter  of  any  year  the  royalty  should  not  equal  38/.  lO.s.,  the 
Bssees  should  thereupon  pay  the  deficiency  ;  and  that,  in  case, 
|t  tlie  end  of  the  second  quarter,  the  royalties  for  that  and 
he  preceding  quarter  should  not  equal  75/.,  the  lessees  should 
aereupon  pay  the  deficiency ;  and  so  on  with  respect  to  the 

'  Cartwright  v.  Fornian,  7  B.  &  S.  which   a  quontion   arose    as    to    the 

jt8.    The  decision  would  have  been  liability  to  payment  for  the  mere  user 

lit  if  no  coal  liad  remained  in  of  coal. 

ine:    ib.  Cf.  Clifford  r.  Watts,  ■•  There   is   no  part  of  a  lease,  over 

'  C.  P.  577,  cited  post,  p.  243.  which  mining  engineers  expend  more 

ihonse  v.  Harris,  5  L.  T.,  N.  S.  labour  and  ingenuity  ;  with  the  result 

|i5.     See  Hodgkinson   v.   Crowe,    10  that   average   clauses   are  of  infinite 

h.  022  (p.  623),  for  another  case  in-  variety  and  complication. 
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third  and  fourth  quarters  ;  it  heing  the  intention  of  the  parties 
that  the  royalties  should  always  amount  to  "  1501.  per  annum 
at  the  least ;  "  it  was  held,  that,  in  calculating  the  amount 
due  at  the  end  of  each  year,  the  lessees  were  not  entitled  to 
set  off  the  excess  of  royalty  accruing  in  any  quarter  against 
a  deficiency  in  the  previous  quarter  ;  but  that  the  lessor  was 
entitled,  at  the  end  of  each  quarter,  to  the  full  sum  of  38/.  lOs.^ 


Penal  rent. 


Wayleave 
rent — effect 
of  other  rent 
already 
payable. 


Wayleave 
rent — 
"  through, 
over  or 
under." 


{(3)  Liberties. 

Where  a  penal  rent  is  agreed  upon,  care  should,  in  framing 
the  reservation,  be  taken  to  ensure  its  being  treated  as 
liquidated  damages,  and  not  as  a  penalty.-  i 

Where  the  defendant  was  the  lessee  of  mine  A.  (which  was ' 
not  owned  by  the  plaintiff)  ;  and  was  the  grantee  under  the 
plaintiff  of  the  right  of  carrying  coals  from  that  mine  along 
a  tramway  of  the  plaintiff'  on  payment  of  2ir/.  per  ton  carried ; 
and  the  defendant  took  a  lease  of  B.,  an  adjoining  mine,  from 
the  plaintiff ;  and  thereby  obtained  liberty  to  bring  the  coal 
got  in  A.  to  the  surface  by  way  of  outstroke  through  B.  on 
payment  of  1^(/.  per  ton  for  outstroke  rent ;  it  was  held,  thai 
2Jf/.  per  ton  was  payable  in  respect  of  the  produce  of  A 
conveyed  along  the  tramway,  although  such  produce  was 
brought  to  the  surface  through  B.-^ 

The  words  "through,  over,  or  under,"  used  in  a  reservatic 
of  wayleave  royalty  for  the  carriage  of  foreign  minerals,  wei 
the  sul)ject  of  decision  in  Great  Western  Railicay  Co.  v.  B.om.\ 
The  company  in  that  case  agreed  to  take  an  assignment 
a  portion  of  the  demised  land ;  and  erected  a  siding  thereoi 
and  used  such  siding  for  the  temporary  shunting  of  trail 
until  they  could  safely  and  conveniently  forward  them  to  th£ 
destination.     Many  of  such  trains  contained  foreign  minera| 
It   was   contended,  ■  that,    of   the   words   "through,  over, 
under,"   "through"   was  the  governing  word;  and  that  tJ 


1  Bishop  V.  Goodwin,  14  M.  &  W. 
2G0.  In  Clayton  v.  Penson,  W.  N. 
1878,  p.  158,  a  difficulty  arose  on  an 
average  elause  through  the  use  of  the 
words  "  actually  worked  and  brought 
i;p.'- 


-  See  Re  Mexborough  &  Wood, 
L.  T.  51G. 

■*  Senhousj  r.  Harris,  5  L.  T.,  N.  f 
635. 

-•  L.  R.  4  H.  L.  650. 
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eservatioii  could  not  have  l)een  intended  to  apph-  to  minerals, 
rhich  were  In-ought  on  the  demised  land  for  a  temporary 
urpose,  and  then  removed ;  but  only  to  minerals,  which 
ra versed  the  land  in  the  sense  of  entering  at  one  end,  and 
oing  out  at  the  other.  It  was,  however,  held,  that,  in 
espect  of  the  minerals  in  question,  the  royalt}-  was  payal)le. 

Sect.  3.— COVENANTS  BY  LESSEE. 
(a)   Covenant  to  pay  Rents. 
A  lessor  may,  of  course,  have  a  remedy  on  the  covenant  to  Action  on 

covenant. 

ay. 

And  a  lessor  was  always  entitled,  even  before  the  Jud.  Acts,   Action  for 
3  a  remedy  in  equity  for  an  account.      And  this  was   irre-  ^^'^°""*- 
pective   of  whether  he  was  also  entitled  to  an  injunction  : 
aining  operations  havmg  been  regarded  as  a  species  of  trade  ;  ^ 
nd  the  rule,  "  no  injunction,  no  account,"  having,  therefore, 
sen  deemed  inapplicable.- 

An  account  does  not  appear  to  lie  against  the  equitable  No  account 
|wner  of  a  lease,  who  has  entered  into  possession  and  worked.  aWemtne^n^*" 
.ceording  to  some  decisions  an  account  does  lie :  on  the 
round,  either  that  he  has  worked  under  the  authority  of  the 
;ase,  and  is  subject,  therefore,  to  the  payment  which  it 
;nposes ;  or  that  he  must  be  treated  as  a  trespasser,  and 
|t  liable  to  account  as  such.''  But  there  are  decisions  of 
jiore  authority  directly  to  the  contrary.^ 

'      a    successful    action    to   recover   rents    and    royalties  interest. 
'  st  at  4/.  per  cent,  is  also  recoverable  from  the  date  of 
|ie  writ.' 

'  .TfMis  Coll.  V.  Bloomc,  Amb.   55,  Barker,  2  B.  C.  C.  Gl. 

;   Atk.   262,   264  ;    Pulteney    v.  '■*  See  Wright  v.  Pitt,  12   Eq.  408, 

11,   6  Ves.  73,   89;    Jeffery.s  v.  417.     See  also  Clavcring  v.  Westley, 

1  J.  &  W.  302 ;    Parrott   v.  3   P.   Wms.  402 ;    Gt.  W.  R.  Co.  v. 

r,  3  M.  &  K.  632,  640,  642  :  see  Rous,  L.  R.  4  H.  L.  650. 

■  "lite,  p.  69,  n.',  and  other  cases  *  Walters  v.  North  Coal  Co.,  5  Dc 

'  ittd.  n.  M.  &  G.  629  ;  Cox  1;.  Bishop,  8  ib. 

US  Coll.  V.  Bloome,  s>ip. ;  Pul-  815. 

r.   Warren,   suji. ;    Parrott    v.  '  Newton  v.  Nock,  43  L.  T.,  N.  S. 

r.  »up.;    Ernest  f.  Vivian,  33  197;    under  the  Act  3  &  4   Will.  4, 

•'    (  h.  517,  519  ;  Wright  v.  Pitt,  12  c.  42,  s.  28. 
tl6.      See,    however.   Geast    v.- 
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US)    CovciKDits  to  aiiil,',  iciii,  or  raise. 


Lessee  not 
bound,  prima 
facie,  to  sink 
pits. 

Intention  to 
bind  must  be 
clearly  shown. 


Consistently  with  the  principle,  that  a  lessee  is  entitled, 
2m ina  facie,  to  work  by  instroke,^  he  is  not  hoxmd,  2yrimd  facie, 
in  order  to  get  the  minerals,  to  sink  pits  or  shafts. 

And  he  will  not  incur  liability  b}^  not  sinking  a  pit  or  shaft, 
on  the  mere  gromid  that,  at  the  date  of  the  lease,  he  was  not 
the   owner   or  lessee  of  any  adjoining  mine  : "  or  that  both 
lessor  and  lessee  contemplated  as   possible  or  probable  the 
sinking   of  pits  or  shafts :  ^  or  that  the  lessee  is  empowered 
to   sink   a   pit  or   shaft,  and   to  bring   the  minerals   to   the 
surface,  and  to  make  roads,  and  to  carry  the  minerals  over  the 
surface :  '^  or  that  he  has  covenanted  not  to  sink  a  pit  or  shaft 
except  in  particular  parts  of  the  demised  property :  '  or  that 
the  lease  contains  a  provision,  that  the  payment  of  a  dead 
rent  shall  not  commence  for  a  specified  number  of  years,  if, 
within  that  time,  the  necessary   steps   are  taken,  hon/i  Jick, 
to  win  and  work  : ''  or  that,  by  not  sinking  a  pit  or  shaft,  much 
of  the  mineral  will  necessarily  be  wasted : ''  or  that,  if,  instead 
of   sinking  a  pit,  the  mine  is  worked  by  instroke,  it  will  be 
exposed  either  to  the  peril  of  the  water  naturally  accumulating 
within  its  own  area  being  insufficiently  drained,  or  to  the  peril 
of  receiving  an  influx  of  water  from  the  adjoining  mine  ;  nc 
injury  from  either  cause  having  actually  taken  place :  ^  or  thai 
the  lessee  has  covenanted  to  work  "  uninterruptedly,  efficiently 
and  regularly  according  to  the  usual  or  most  approved  prac- 
tice ;  "  and  that  the  working  cannot  be  carried  on  to  the  fulles 
advantage   unless   a   pit  or  shaft  is  sunk  :  '^  or  that  he  has 
covenanted  to  work  in  a  "  proper  and  workmanlike  manner  : ' 
at  all  events  in  districts  where  working  by  instroke  is  usuall; 


1  See  ante,  p.  230. 

-  Jegon  V.  Vivian,  G  Ch.  742,  756. 

^  James  v.  Cochrane,  7  Exch.  177  ; 
8  Exch.  556,  577  ;  Jegon  v.  Vivian, 
6  Ch.  754,  756. 

■*  Lewis  V.  Fothergill,  siij).  104 ; 
Wheatley  v.  Westminster  Brymbo 
Coal  Co.,  9  Eq.  539,  546;  Jegon' r. 
Vivian,  *»j).  755. 


■'  Wheatley  v.  Westminster  Brymb 
Coal  Co.,  9  Eq.  551,  552. 

•'  Lewis  V.  Fothergill,  5  Ch.  103 :  c: 
James  v.  Cochrane,  8  Exch.  556. 

'  Jegon  V.  Vivian,  6  Ch.  742 :  sc 
the  argument. 

'^  Lewis  V.  Fothergill,  sup. 

8  Wheatley  v.  Westminster  Bryml 
Coal  Co.,  sup.  538,  548,  549. 
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practised :  ^  or  that  the  lease  reserves  the  libert}'  of  entering 
tlie  demised  property  to  view  its  condition  ;  and  that  no  entry 
Ciin  be  made  unless  a  pit  is  sunk :  ~  or  that  it  contemplates 
the  surrender,  at  its  expiration,  of  the  demised  property  in 
such  a  state  as  to  allow  of  the  lessor  working  the  remaining 
minerals ;  and  that  such  working  cannot  immediately,  or 
iinot  profitably,  be  undertaken,  if  a  pit  has  then  to  be  sunk 
reach  them.-^  A  fortiori,  he  will  not  incur  such  liability 
where  the  lease  empowers  him  to  work  by  outstroke  ;  any 
argument  founded  upon  injury  to  the  demised  property  by 
Iji'oaking  the  barrier  being,  in  such  a  case,  inapplicable.*^ 

A  covenant  to  "work"  may,  however,  oblige  the  lessee  to  Covenant  to 
k  a  pit,  if  no  other  mode  of  working  is  possible.^  "work"  may 

Where  a  lessee  had  covenanted  to  proceed  forthwith  to  sink  intention. 
'   "-  "as  far  as  could  and  ought  to  be  accomplished  by  persons  ^p^ess"^ 
ii  tainted  with  the  nature  of  collieries,  and  as  in  such  cases  covenant  to 

sink. 

w;i.s  usual  and  customarj' ;  "  and  he  ascertained,  upon  trial, 
■t  there  were,  iii  fact,  no  coals,  or  none  worth  the  expense 
,   getting  ;  it  was  held,  that  he  was  not  bound  to  sink  the 
I 'its."    Where,  however,  a  lessee  has  entered  into  a  specific 
'iiant  to  sink  a  pit  or  shaft,  he  will  l)o  liable  for  not  per- 
ming  it;    although   its  performance  may   involve,   so   far 
the  actual  working  of  the  mine  is  concerned,    a   useless 
ippHcation  of  time,  labour,  and  expense."     The  measure  of 
l;i  mages  for  non-performance  is  the  expense  the  lessoi-  would 
"   i)ut  to  in  himself  making  the  pit  or  shaft. ^ 
\    covenant   to   "win"   a   mineral  means,   priiiKi  J'acir,   to  ]\rcaning  of 
li  it,  and  put  it  in  such  a  condition,  that  it  may  be  con-    '^^^"' 
iiiiiously  worked  in  tlic  oi'diiiary  way.''     "A  coal-field  is  won 

r.ewis  7;.  Fothergill,  s?/p.  10.3,  110;  ^  James  v.  Cochrane,  7  Exch.  178, 

M  V.  Vivian,  sup.  750.     The  cvi-  prr  Parke,  B. 

■I'-  of  experts  will  he  aclmittetl  to  •"'  Han.son  r.  Bootlunan,  1.3  East,22: 

lin  the  local  meaning  of  such  a  cf.   the   effect  of  covenants  to  work, 

nant:    Lewis  v.  Fothergill,  snj).  ^^o.s/,  pp.  244,  24.5. 

"'"•  110.  7  Jervis  v.  Tomkinson,  1  H.  &  N. 

■Fegon   V.   Vivian,   sitp.  742 :    see  195  :   cf.  James  v.  Cochrane,  7  Exch. 

irgument.  170. 

•legon  V.  Vivian,  sup.  754—757.  *  See  Pell  v.  Slicarman,  10  Exch. 

>ee  Lewis  v.  Fothergill,  svp.  108,  766  :  see  p.  769. 

'  ;   cf.  James  v.  Cochrane,  8  Exch.  '  Lewis  v.   Fothergill,   5   Ch.  100, 

;  ante,  p.  240.                                    ,  111. 


M.M. 


R 
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Meaning  of 
"  raise." 


when  full  practicable  available  access  is  given  to  the  coal- 
hewers."^ 

A  covenant  to  "raise"  imesbns,  j^rimd  facie,  to  get  or  win; 
not  to  bring  to  the  surface." 


No  obligation 
to  work  in 
absence  of 
covenant. 


Covenant 
obliging  con- 
tinuous 
working. 


iy)  Covenants  to  work. 

A  lessee  cannot  be  compelled  to  work  on  the  mere  ground, 
that  the  mine  has  been  included  in  the  demise,  and  a  royalty 
reserved  in  respect  of  it ;  ^  or,  apparently,  on  the  mere  ground, 
that  he  has  covenanted,  "  in  working  it,"  to  do  certain  things.* 
Indeed,  in  a  case,  where  a  rent  and  a  royalty  were  reserved ; 
and  the  lessee  covenanted  to  work  in  a  "  workmanlike  manner  " 
all  mines  "  which  then  had  been,  or  thereafter  during  the 
continuance  of  the  demise  should  be,  discovered  or  opened ;  " 
and  an  action  was  brought  upon  the  covenant ;  and  the  lessee 
pleaded,  that,  before  the  demise,  the  mines  had  never  been 
worked,  and  that,  during  the  demise,  he  had  never  in  fact 
worked  them  ;  it  was  held,  that  he  had  not  infringed  the 
covenant.^ 

It  follows,  that  a  lessee  cannot  be  compelled  to  work  con- 
tinuously, on  the  mere  ground,  that  the  parties  could  have 
had  no  other  intention  than  that  the  property  should  be 
worked  ;  ^  or  that  a  royalty  has  been  reserved  ;  ^  or  that  the 
lessee  has  covenanted  to  work  in  a  "  proper  and  workmanlike  " 
manner.^  Of  course,  however,  if  a  dead  rent  has  been 
reserved  in  addition  to  a  royalty,  and  the  lessee  has  covenanted 


1  Eokeby  v.  Elliot,  13  Ch.  D.  279, 
per  James,  Baggallay,  and  Thesiger, 
L.  JJ.  See  also  S.  C.  9  ib.  639,  per 
Fry,  J.     See  also  ante,  pp.  235,  236. 

2  Senhouse  v.  Harris,  5  L.  T.,  N.  S. 
635 ;  Kinsman  v.  Jackson,  42  ib.  80. 
As  to  the  meanings  of  "  found  "  and 
"  gotten,"  see  Jowett  v.  Spencer,  1 
Exch.  647  ;  ante,  pp.  223,  224. 

^  Wheatley  v.  Westminster  Brymbo 
Coal  Co.,  9  Eq.  539,  554  ;  Abinger  v. 
Ashton,  17  Eq.  370.  See  also  James 
V.  Cochrane,  7  Exch.  170.  See,  as  to 
Scotland,  Convery  v.  Summerlee  Iron 
Co.,  12  Sess.  Cas.  (Ser.  4),  191. 

■•  See  James  v.  Cochrane,  sitp.  179. 


^  Quarrington  v.  Arthur,  10  M.  iS^ 
W.  335. 

^  Jegon  V.  Vivian,  6  Ch.  757. 

'  See  Crang  v.  Adams,  5  B.  P.  C. 
588 ;  Wheatley  t).  Westminster  Brymbo! 
Coal  Co.,  9  Eq.  538,  539  ;  Jegon  «.J 
Vivian,  sup.  742, 746.  The  two  latter! 
cases  must  apparently  be  taken  toj 
overrule  Sharp  v.  Wright,  28  BeavJ 
150 ;  where  the  reservation  of 
royalty,  payable  quarterly,  was  held  tcj 
imply  a  covenant  to  commence  work-J 
ing  immediately,  and  to  proceed  con-| 
tinuously. 

^  Jegon    V.    Vivian,  sup.    Ibl :    cf 
Mellers  v.  Devonshire,  16  Beav.  257. 
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to  work  constanth'  and  effectually  ;  and,  after  an  interval,  he 

discontinues  the  working  altogether ;  he  may  be  made  liable 

on  the  covenant,  although  he  pays  the  dead  rent.^  A  covenant 

to  work  "  at  all  times  "  two  or  more  seams  of  coal  is  frequently 

incapable  of  literal  performance." 

Acquiescence  bv  a  lessor  in  the  breach  of  a  covenant  to  Acquiescence 
■"  bv  lessor  in 

"work  continuously  may  not  disentitle  him  to  bring  an  action  breach. 

for  ejectment.'^     But  it  may  oblige  him,  before  doing  so,  to 

give  the  lessee  a  reasonable  time  for  restoring  the  plant  and 

machinery  on  the  mine  to  a  working  condition.^ 

If  a  lessee  enters  into  a  covenant  to  produce  a  specified  Covenant  to 

raise  specified 

quantity  of  mmerals,  whether  the}'  exist  m  the  mine  or  not ;   quantity. 

or  to  pay  the  stipulated  royalty  as  if  they  had  existed  ;  he  will 

not  be  allowed  to  escape  performance  on  the  ground  that  the 

minerals  are  difficult  to  get."'     Nor  will  he,  although  there 

never  was  that  quantity  in  the  mine,  be  allowed  to  allege 

impossibility   of   performance   at   the   time  of   entering   into 

tlic  covenant ;    whether  occasioned  by  the  act  of  a  third  party, 

by  the  act  of  God,  or  otherwise.^     If,  however,  he,  in  fact, 

ly  covenants  to  raise  such  minerals  as  it  is  possible  to  find 

under  the  land  in  question  at  the  specified  rate  of  payment,  he 

will  not  be  bound  by  the  covenant,  unless  the  sj)ecified  quantity 

i-ted  in  the  mine  at  the  time  of  the  demise.'     But,  in  such 

>ce  Whitehead  v.  Bennett,  9  W.  supported. 

\i    <'>2S,  per  Kinder.sley,  V.-C.  ;  Simp-  "  Abinger  v.  Ashton,  17  Eq.  370. 

r.  Ingleby,    20   W.    R.    993,  2^cr  ^  Whitehead  v.    Bennett,  9  W.  R. 

■  s  and  Mellish,  L.  JJ.  ;  Kinsman  G26,  where  there  had  been  an  acquies- 
iciiHon,  42  L.  T.  80,  2^er  Jessel,  cence  for  fifteen  years. 

It.  ;   afTirmcd,   ih.   5.58.     See   also  •*  lb. 

rrington  v.  Arthur,  10  M.  &  W.  '"  Jervis  ?;.Tomkinson,lH.  &N.  195. 

Jorvis  r.  Tomkinson,  1  H.  &  N.  «  lb. ;  Clifford  r.  Watts,  L.  R.  5  C.  P. 

In    Whcatley   v.    Westminster  .577,  .583,  580. 

nbo  Coal  Co.,  9  Eq.  538,  550,  551,  ^  Clifford  v.    Watts,  sjqh  :  of.  Cart- 

and  Simpson  v.  Ingleby,  20  W.  wright   v.   Forman,   7    B.   &   S.   243, 

-H8;   Malins,  V.-C,  expressed  his  cited  ante,  p.   2.37.      It  need  hardly 

ion,  that  a  lessee  could  not,  under  be  said,    that,    where   a   lessee  cove- 

fircumstances  mentioned  in  the  nants  to  produce  a  specified  quantity 

be  made  liable;   and  that  such  of  minerals  in  a  specified  time,  and 

■  onant  as  is  there  mentioned  only  to  pay  royalties  tlicroon  ;  or,  in  the 
,'>"d    him,    in    the    event    of    his  alternative,  to  pay  a  specified  sum  by 

ing,    to     work     constantly    and  way  of  rent;  and  he  pays  the  rent; 

luftlly;  but  did  not  oblige  him  to  lie  is  not  liable  under  the   covenant 

I;  nt  all,  if  he  did  not  choose  to  do  to  work:    Foley  v.  Addeiibrookc,    13 

This  opinion  cannot,  however,  bb  M.  &  W.  174. 

II  n  2 
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Qualified 
covenant  to 
work. 


Such  lessee 
not  entitled 
to  abandon. 


"  Fairly  and 

regularly," 

&c. 


a  case,  the  burthen  lies  upon  him  of  showing,  that  he  searched 
for  the  minerals  ;  and  searched  so  effectually,  that  they  must 
have  been  found,  if  they  had  existed.^ 

It  is  seldom,  however,  that  a  lease  contains  an  unqualified 
covenant  to  work  continuously,  or  to  raise  a  specified  quantit3\ 
The  covenant  usually  obliges  some  working,  but  qualifies  its 
extent. 

Where  a  lessee  has  entered  into  an  absolute  covenant  to- 
"carry  on,  get,  and  work"  a  mine;  and  has  abandoned  it; 
he  will,  independently  of  his  liability  (if  any)  on  account  of 
rent  or  royalty,  be  liable,  primd  facie,  on  the  covenant ; 
although  its  performance  would  have  involved  a  useless 
expense."  And,  of  course,  he  will  not  be  discharged  from 
such  a  covenant  merely  because  he  has  also  covenanted  to 
work  in  a  workmanlike  manner.'^  A  covenant  to  work  china, 
clay  in  the  most  proper  and  effectual  manner  with  a  reasonable 
number  of  able-bodied  men  kept  employed  on  the  works  at  all 
reasonable  and  usual  working  times ;  and  so  that  the  china 
clay  may  be  "raised,  washed,  and  made  merchantable  as 
speedily  as  practicable  ;  "  has  been  held  to  be  infringed  by 
omitting  for  several  weeks  to  employ  the  men  in  the  raising, 
although  during  the  whole  of  such  time  they  were  employed, 
in  the  washing  and  making  merchantable.^ 

If,  where  a  lessee  has  covenanted  to  work  fairly  and 
regularly,  or  diligently  and  regularly,  faults  are  found,  or 
unavoidable  and  insuperable  '  accidents  happen,  whereby  it  is- 
impossible  to  work  except  at  a  ruinous  expense  ;  although  the- 
lessee  will  not  be  allowed  to  plead  the  faults  or  accidents  as 
an  absolute  bar  to  all  relief  against  him  on  his  covenant 
the  lessor  will  not,  on  the  other  hand,  be  allowed  to  enforce 
the  covenant,  if  the  lessee  offers  to  pay  the  roj'alty  on  all  the-! 
minerals   capable   of   being   worked."     If   the  lessor  can  gefcl 


1  Clifford  r.  Watts,  siip.  585,  588. 

-  Jervis  v.  Tonikinson,  1  H.  &  N. 
195  :  cf.  James  v.  Cochrane,  7  Exch. 
178,  179. 

:>  Walker  v.  Jefferys,  1  Ha.  350— 
352  ;  Jervis  v.  Tonikinson,  siqh 

*  Kinsman  v.  Jackson,  42  Jj.  T.,  N.  S. 
80,  558  :  cf.  Doe  v.  Bancks,  4  B.  & 
Al.  40-3. 


'"  An  issue  will,  if  necessary,  bM 
directed  to  ascertain  whether  thej 
accident  is  unavoidable  and  insuperTJ 
able :  see  Walker  v.  Jeflerys,  1  Haa| 
852. 

«  ]\Iorris  v.  Smith,  3  Dougi.  279. 

'   Smith  V.  Morris,  2  B.  C.  C.  311 
(for  the  form  of  the  decree  in  which' 
see  p.  314) ;  Phillips  v.  Jones,  9  Sim. 
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everything  be  has  contracted  for,  he  wih  not,  in  addition,  he 
allowed  to  compel  the  lessee  to  be  at  an  expense  which  will 
benefit  no  one.^ 

"Where  a  covenant  in  a  brick  lease  obliged  the  lessee  to  "  get   "Consistent 

.  with  means  of 

the  demised  clay  to  the  fullest  practicable  extent,  consistent  sale." 

with  the  means  of  sale  of  bricks  and  tiles  to  be  made  there- 
from ;  "  and  the  evidence  showed  that  profitable  brick-making 
at  the  royalty  in  question  had  become  impossible ;  it  was 
held,  that  the  lessee  was  not  bomid  to  continue  working. - 

Where  a  lessee  of  iron  mines  covenanted  to  work,  unless  '' Proper  mix- 
ture  — where 
the  ironstone  would  not,  by  itself,  or  with  a  "  proper  mixture"   to  be  found. 

and  process  in  the  manufacturing,  make  good  common  pig 
iron,  it  was  held,  that  the  meaning  of  the  covenant  was, 
not  that  the  proper  mixture  should  be  found  upon  the 
demised  premises,  but  that  it  should  be  procured  by  the 
i  lessee.'^ 

A  frequent  covenant  in  a  lease  is  to  work  so  long  as  the  "Workable." 
mine  is  "workable,"  or  is  "  fairly  workable."  The  meaning 
of  these  expressions  has  not  been  satisfactorily  settled  by 
decision.  It  has  been  held,  that,  under  the  words  "  fairly 
•workable,"  lessees  were  not  obliged  to  work  at  a  dead  loss.^ 
And  it  has  been  said,  that  "fairly  wrought"  means  that 
which  can  be  "fairly  and  properly  gotten,  according  to 
mining  usage,  without  extraordinary  difficulty  or  expense."  '' 
However,  the  correctness  of  the  latter  definition  has  been 
questioned  ; ''  and  the  actual  decision  does  not  seem  to  be 
■consistent  with  it.  In  another  case,"  where  a  lease  con- 
tained the  words  "  coal  seams  workal)le  as  coal  seams,"  the 
Court  of  Appeal  apparently  considered,  that  the  words 
referred  to  profit.  Whatever  be  the  conclusion  which  ought 
to  be  drawn  from  these  cases,  it  is  believed,  that  at  the 
present  day,  at  all  events  in  the  mining  world,  "  un- 
workable"    does    not   mean    "physically    uii\v(jrkiil>l('."    but 

619;  Walker  J'.  Jefferys,  SMp. ;  Mellers  W.  174. 

V.  Devonshire,  16  Beav.   258 ;    Ridg-  ■*  Jones  r.  Shears,  7  C.  &  P.  34G. 

way  r  Sneyd,  Kay,  G32— 0-34,  G37.  ''  Griffiths  r.  Rigby,  1  H.  &  N.  241. 

'  Ridg\vay  r.  Sneyd,  sup.  035,  2^cr  '•  Cartwright  r.  Foreman,  7  B,  &  S. 

1  Wood,  V.-C.  247. 

-  Newton  V.  Nock,  43  Li.  T.  197.  '  Carr  /•.  Benson,  3  Ch.  524. 

'  Foley  V.  Addenbrooke,  13  M..& 
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"  Proper  and 
workmanlike 
manner." 


Covenant  as 
to  mode  of 
working. 

Simultaneous 
working — 
working  pro 
rata. 


Support  for 
surface. 


"unworkable  without  serious  loss  over  a  considerable  period 
of  time." 

A  covenant  to  work  in  a  "  proper  and  workmanlike  mannei" '] 
does  not  mean,  i)riind  facie,  in  such  a  manner  only  as  shalj 
be  most  advantageous  for  the  lessor.  It  means,  prima  facie 
in  such  a  manner  as  shall  not  be  simply  an  attempt  to  get 
out  of  the  earth  as  much  mineral  as  can  be  got  for  the 
particular  purpose  of  the  lessee,  regardless  of  any  ordinary 
or  workmanlike  proceeding.^ 

Covenants  to  work  have  two  objects.  One  deals  with  the 
extent  of  the  working,  the  other  with  its  mode. 

Where  three  seams,  of  which  the  T  seam  was  uppermost, 
the  B  seam  was  next,  and  the  C  seam  was  lowest,  were  comprised 
in  the  same  lease  ;  and  the  lessees  covenanted  to  work  and 
carry  on  at  all  times  the  said  seams  with  their  utmost  skill 
and  ability,  in  the  best  and  most  effectual  manner,  to  the 
best  advantage,  and  according  to  the  common  mode  and  usual 
practice  of  carrying  on  coal  works  with  effect ;  and  after 
having  for  some  time  worked  the  three  seams,  they  ceased 
to  work  the  T  seam,  and  were  working  the  C  seam  in  advance 
of  the  B  seam  ;  it  was  held,  that  there  had  been  no  breach  of 
the  covenant ;  and  a  suit  to  compel  the  simultaneous  working 
of  all  the  seams  was  dismissed. - 

Where  lessees  covenanted  to  work  in  a  workmanlike  manner, 
and  to  "  leave  pillars  of  the  solid  stone  of  sufficient  strength 
to  support  the  roofs  of  the  said  mines,  and  to  get  and  clear 
the  said  stone  in  the  usual  and  best  way  in  which  the  same 
is  done  in  other  w^orks  of  a  like  character  in  Clayton  ;"  and 
they  also  covenanted  to  pay  for  surface  damage ;  and,  at  the 
expiration  of  the  term,  to  fill  up  the  pits  and  shafts  ;  and  they 
left  pillars  of  sufficient  strength  to  enable  the  mines  to  be 
worked  properly  and  in  the  manner  usual  in  Clayton,  but' 


1  Lewis  r.  Fotliergill,  5  Ch.  108, 2)cr 
Lord  Hatherley.  The  evidence  of 
experts  will  be  admitted  to  explain 
the  local  meaning  of  such  a  covenant : 
ib.  107,  110.  In  Eadon  r.  Jeffcock, 
L.  R.  7  Ex.  393  {2xr  Cleasby  and 
Martin,  BB.),  it  was  said  that  lessees, 
even  in  the  absence  of  covenant,  are 


bound  to  work  in  the  usual  and  ap- 
proved mode  of  working  in  the  district. 
2  Abinger  r.  Ashton,  17  Eq.  358. 
Cf.  Wheatley  r.  Westminster  Brymbo 
Co.,  2  Dr.  &  Sm.  347 ;  9  Eq.  540,  553, 
554.  Cf.  also  Strelley  v.  Pearson,  15 
Ch.  D.  113. 
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not  of  sufficient  strength  to  prevent  the  surface  from  suh- 
sidmg ;  they  were  held  hable  on  the  covenant.^  It  was 
observed,  that  the  lease  contemplated  the  working  out  of 
the  whole  of  the  stone  during  the  term ;  and  that  it  could 
not,  therefore,  have  been  the  sole  object  of  the  covenant 
to  compel  such  a  working  as  would  enable  the  lessor  to 
continue  it  after  the  expiration  of  the  lease.-  Where  a  lessee, 
contrary  to  his  covenants,  causes  the  fall  of  fences  bounding 
the  demised  land  by  excavations  under  them,  he  may  be 
compelled  by  mandatory  injunction  to  restore  them  to  their 
former  condition.'^ 

A  covenant  to  make  compensation  for  damage  to  crops  runs  Compensa- 

tion  for 

with  the  land  ;  ^  and,  if  entered  into  by  two  or  more  persons,  damage  to 
jointly  and  severally,  will  bind  an  assignee  of  any  of  them.^       crops. 

A  covenant  by  a  lessee,  that  he  will,  at  the  determination  "Leaving" 
of   the  lease,   "leave"   sufficient   pillars  for  the  support  of  sup'po'rtof 
the  roof  and  for  preventing  of  thrusts  and  creeps,  precludes  ^"'^'^• 
him  from  in  the  meantime  removing  them/'     And,  where  a 
It  ase  created  liberties  "  except  as  hereinafter  is  mentioned," 
iiiid  excepted  certain  mines,  and  also  all  timber  and  other 
trees,  and  the  lessee  covenanted  to  work  properly,  but  to  leave 
I'illars;  and  a  subsequent  lease  created  similar  liberties  by 
I'ference,   "except  as  in  the  said  indenture  of  lease  is   ex- 
< '  [)ted  ;  "  it  was  held,  that,  although  in  strictness  an  exception 
i^  merely  part  of  the  thing   granted,   the  restriction  as  to 

Lving  pillars  was  read  into  the  subsequent  lease,  as  well 

the  exceptions  as   to  the   mines  and   trees."     Where,  in 

Is  18,  a  tenant  for  life  granted  a  lease  for  ninety-nine  years 

a  peppercorn  rent  Ijy  way  of  mortgage ;  and  the  mortgagees 

■  •re  precluded   thereunder*^   from  removing   certain  pillars 

without  the  consent  of  the  tenant  for  life,  his  heirs  and  assigns  ; 

'  Hodgson    r.  Moulson,  18  C.    B.,  carrying   workings   near   houses,  see 

N.  S.  332.  Gillespie  /•.  Kussel,  9  Sess.  Cas.  (Ser.  3), 

'  In  cases  like  Hodgson  r.  Moulson,  H.  L.  130. 
the  surface  owner  is,  however,  prim/l  *  Norval  r.  I'ascoe,  34  L.  J.  Ch.  82, 

facie,   entitled   to    support    indepen-  84. 
dently   of    any  covenant :    see   jmst,  *  lb. 

pp.  291,  292.  "  Jlostyn  r.  Lancaster,  23  Ch.  D. 

»  Newton  r.  Nock,  43  L.  T.,  N.  S.  583,  GOO. 
197.     As   to   the   construction,    in   a  "!  lb.  G02,  G23,  024. 

Scotch  instrument,  of  restrictions, on  "  By  reference  :  see  si/p- 
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and  in  April,  1850,  the  tenant  for  life  created  a  further  charge 
on  the  lease,  and  by  the  same  instrument  assigned  his  life 
estate  by  way  of  further  security  ;  and  in  May,  1850,  the 
tenant  for  life  granted  a  lease  for  forty  years  to  a  trustee 
for  the  mortgagees  at  a  dead  rent  and  royalties,  and  otherwise  i 
in  the  usual  mining  form  ;  and  the  lessee  thereby  covenanted 
not  to  remove  the  pillars  without  the  consent  of  the  mortgagor 
or  his  assigns ;  it  was  held,  that,  during  the  subsistence  of 
the  lease  of  May,  1850,  the  pillars  could  not  be  removed 
without  the  consent  of  the  tenant  for  life  or  his  assigns 
who  became  such  subsequently  to  that  lease  ;  but  that,  if  the 
tenant  for  life  should  survive  the  expiration  of  that  lease, 
the  mortgagees  under  the  instrument  of  April,  1850,  as 
assigns  of  his  life  estate,  could,  during  the  remainder  of  his 
life,  consent  to  the  removal  of  the  pillars  by  the  persons 
interested  under  the  lease  of  1843. ^ 
Drowning—         A  lessee  is  not  entitled,  j)^'i^nd  facie,  to  artificially  conduct 

no  covenant.  i        e  t    •    •  •         •    i      ji        t        •      i        •        o      at 

water  from  an  adjommg  mme  mto  the  demised  mine.-  JNor 
will  a  lessee,  independently  of  a  covenant  (if  any)  entered 
into  by  him  not  to  allow  the  demised  mine  to  be  drowned, 
or  to  W'ork  the  demised  mine  in  a  proper  and  workmanlike 
manner,  be  allowed  to  work  in  such  a  way  as  to  probably 
cause  the  mine  to  be  drowned.'^  He  cannot,  however,  in  the 
absence  of  covenant,  be  compelled  to  take  any  active  step  to 
prevent  the  mine  from  being  drowned  ;  and  the  mere  fact  that 
he  may  have  granted  a  right  of  way  to  the  lessor  through  the 
demised  mines  to  other  mines  is  for  this  purpose  immaterial.^ 
Drowning—  Where  a  lessee  entered  into  a  covenant  not  to  do,  or  suffer 
nant.  °  °  '  to  be  done,  any  act  or  thing  which  might  occasion  or  tend 
to  produce  the  drowning  of  the  mine  ;  and  he  also  covenanted 
to  leave  the  lessor,  at  the  end  of  the  term,  if  he  should  so 
require,  all  the  engines  and  machinery,  which  should  have 

1  Mostyn  v.  Lancaster,  23  Cli.  D.  &l?.o post,  pp.  465—467. 
583.  The  lessee  of  a  mine  may  some-  ^  See  Lewis  v.  Fothergill,  5  Ch.  110; 
times  be  disabled  from  depriving  it  of  and  cf .  Jegon  v.  Vivian,  6  ib.  756.  See 
support,  if  the  rights  of  the  lessee  of  also  Anon.  Amb.  209  ;  Hodgkinson  v. 
a  superjacent  mine  would  be  affected:  Crowe,  19  Eq.  694. 
see  Glasgow  v.  Hurlet  Alum  Co.,  3  ■*  Payne  v.  Rocher  Coll.  Co.,  W.  N. 
H.  L.  C.  25,  cited  2;os^  p.  254.                •  1887,  p.  37. 

2  Jegon  V.  Vivian,  6  Ch.  758,    See 
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been  used  in  and  aljout  the  working,  upon  receiving  twelve 

iinonths'  notice  from  the  lessor,  and  being  paid  for  the  same  ; 

and  the  lease  provided  that   the  lessee  might  at  any  time 

during  the  term,  or  within  twelve  months  after  its  expiration, 

leiiiove   all   the   machinery    and   engines,   unless   the   lessor 

should   be   minded   to   purchase;  and  fourteen  years  before 

tlit^  expiration  of  the  term  the  lessee  became  insolvent ;  and 

lii-  trustees  gave  the  lessor  notice  of  their  intention  to  remove 

the  engines  and  machinery,  unless  he  should  be  minded  to 

purchase  ;  it  was  admitted,  that  the  trustees  might  possibly 

'      liable  in  damages,  if  the  mine  were  actually  drowned  ;  ^ 

it  was  held,  that  the  lessor  could  not  oblige  them  to  leave 

the  engines  and  machinery   unemploj^ed  upon  the    demised 

|)!vmises  until  the  end  of   the  term;-  and  that,  unless  he 

e   notice   of   his    intention   to   purchase,   and   paid,    they 

Id  not  be  restrained  from  removing  them  ;  although  such 

:<)val  would  occasion  or  tend  to  produce  the  drowning.-^ 

I  re  another  lease,  containing  similar  provisions,  was  nearly 

I     an  end;  and  the  time  for  giving  notice  of  intention  to 

(iiiichase  had  expired ;    and  the  mine  had  been  w'orked  out, 

I (11 1  the  lessors  were  also  the  owners  of  an  adjoining  mine 

Aliieh    would    be    affected    by  the  drowning  of  the  demised 

'  iiie;    and    the   lessees   proposed   to    remove   the   pumping 

•hinery  and  cease  pumping;  and  it  was  estimated  that 

expense  of  pumping  till  the  exjDiration  of  the  lease  would 

t'1,857    4«.    4d.;   an   interlocutory  injunction    to   compel 

nping  was  granted.^ 

Independently  of  his  liability  (if  any)  under  liis  covenants,  Removing 
I  lessee  who  removes  a  barrier  between  the  demised  mine 
iiid  im  adjoining  mine  is,  jir'niid  facir,  guilty  of  waste." 
\N  here  a  lessee  covenants  to  leave  proper  and  sufficient 
'uniers  in  the  demised  mine  against  all  adjoining  mines, 
'I id  to  prevent  the  draining  or  laying  dry  any  such  adjoining 
nines,  he  will,  if  necessary,  be  compelled,  by  mandatory 
n junction,  to  perform  his  covenant.'' 

Sec  4  K.  &  J.  G48,  G49.  W.  N.  1889,  p.  152. 

Cf.  Beaufort  r.  Bates,  3  Dc  G.  F.  ■■'  Marker  v.  Keurick,  13  C.  B.  188. 

381,  395.  •■'  Jlexborough   v.   Bower,    7   Beav. 

..    '  Rollcston  V.  New,  4  K.  &  J.  640.  127. 
I    *  Goodrich  v.  Everglyu   Coal   Co», 


250  LEASES [chap.  XI» 

No  specific  Specific  performance  cannot  be  obtained  of  a  covenant  to 

of  covenant      woi'k-a  mine.^     If  the  law  were  otherwise,  the  Court  would 
to  work.  i^g  subjected  to  incessant  applications  as  to  the  working  ;  and 

would,  in  effect,  have  thrown  upon  it  the  duty  of  managing 
and  superintending  the  working ;  and  this  duty  it  invariably 
declines."  So,  where  there  is  a  breach  of  a  covenant  to  work 
a  mine  in  a  particular  manner,  the  remedy  for  the  breach 
of  such  a  covenant  is  usually  in  damages  only.^  Nor  can  the 
object  of  the  lessor  be  indirectly  reached  by  an  injunction 
to  restrain  the  working  altogether  unless  the  particular  mode 
in  question  is  pursued.''  To  justify  such  an  injunction  the 
lessee  must  have  entered  into  some  restrictive  or  negative 
covenant  of  a  j)recise  kind  ;  as,  for  instance,  not  to  work 
at  all  except  in  the  particular  mode  specified.^  This  is  a 
principle,  which  is  applicable  to  other  cases  besides  those 
of  mining  leases.  But  to  mining  property  it  is  peculiarly 
applicable.  The  Court  has  the  greatest  reluctance  to  grant 
injunctions  to  restrain  the  working  of  mines ;  on  account 
of  the  great  injury  and  inconvenience  which  may  be  caused. 
And  it  invariably  refuses  to  do  so,  unless  there  is  a  "  breach  ol 
an  express  covenant,  or  uncontroverted  mischief."  ^  A  fortioii, 
an  injunction  will  not  be  granted,  if  the  particular  mode  ol 
working  in  question  be  shown  to  be  not  in  accordance  with 
the  usual  practice  in  the  district.'''  And,  of  course,  it  will  no1 
be  granted,  if  it  be  shown  to  involve  probable  danger  to  life.^ 

(8)   Covenants  to  reiiair  and  deliver  uj). 

Repairs.  Where  the  lessee  of  a  mine  covenanted  not  to  allow  it  to  b( 

overburdened  by  water  ;  and  to  keep  the  levels,  drifts,  anc 

'  See    W^heatley    v.    Westminster  ^  lb. 

Brynibo  Coal  Co.,  9  Eq.  538,  551,  552;  •  See   Anon.    Amb.    209,  per  Lol 

Abinger  v.  Ashton,  17  Eq.  358.     See  Hardwicke;  Wheatley  i;.  Westminst| 

also  Booth  V.  Pollard,  4  Y.  &  C.  Exch.  Brymbo  Coal   Co.,   9   Eq.  551,   552 

Eq.  61 ;  Pollard  v.  Clayton,  1  K.  &  J.  ante,  p.  74,  n.^  and  other  cases  thei^ 

462.  cited. 

-  Pollard  u.  Clayton,  si/p. ;    Wheat-  '  Abinger  v.  Ashton,  17  Eq.  358,877 

ley  V.  Westminster  Brymbo  Coal  Co.,  It  was  shown  to  be  the  common  praoj 

siqy-  tice  in  Cheshire,  the  district  in  que^ 

•'  Wheatley  I'.  Westminster  Brymbo  tion,    to   work   a  lower   seam   befor 

Coal  Co.,  stip.  554.  working  a  higher. 

*  Abinger  r.  Ashton,  17  Eq.  358,  871.  »  Abingeru.  Ashton,  sup.  373— 375J| 
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necessary  staples  for  air  clear  and  in  good  repair,  order, 
and  condition  from  the  surface  of  the  earth  down  to  the 
evels  and  drifts ;  and  to  pump  all  water  out  of  the  mine ; 
it  was  intimated,  that  suffering  the  workings  and  aircourses 
of  an  old  seam  of  the  mine,  which  had  heen  partially  worked, 
but  which  was  being  worked  no  longer,  to  remain  full  of 
water,  whereby  the  aircourses  in  that  seam  were  interrupted, 
was  not  a  breach  of  the  covenant  as  to  repairs.^ 

Specific  performance  cannot  be  had  of  a  covenant  to  reixiir.-  No  specific 

■^  _  -^  _       _  performance 

Nor  in  general  can  such  a  covenant  be  indirectl}^  enforced  as  to  repairs. 
by  injunction.'^ 

A  covenant   to  erect   a  smelting  mill  in  connection  with  Delivery  up 

..  ..  .  .of  fixtures. 

demised  mme,  and  to  keep  it  in  repair,  and  to  deliver  it 
up  at  the  end  of  the  lease,  runs  with  the  reversion  ;  because 
t  tends  to  the  benefit  of  the  mine.^  It  need  hardly  be  said, 
that,  where  a  lessee  has  entered  into  a  covenant  not  to 
emove  the  machinery  at  the  end  of  his  lease,  an  injunc- 
ion  may  be  obtained  to  restrain  him  from  infringing  that 
sovenant.'^ 

Where  a  lessee  covenanted,  that,  if  the  lessor  should,  "  at  Fixtures— 

.        .  T  .         .  „    ,        oppressive 

iny  time  before  the  expiration  or  sooner  determination  of  the  covenant. 

ease,"   give  notice  of  his  desire  to  take  all  or  any  part  of 

;he  machinery,  stock  in  trade,  implements,  &c.,  in  or  about 

;he  mines,  the   lessee   would  at   the   expiration   deliver  the 

irticles  specified  in  the  notice,  on  the  lessor  paying  the  value 

)f  them,  it  was  held,  that  the  covenant  was  so  injurious  and 

)ppressive,  that  the  Court  ought  not  to  enforce  it,  or  grant  an 

njunction  to  prevent  a  breach  of  it." 

Where    lessees   covcjnuntod    to    i-epair    and   l((!('p    in   r(!})aii'  Fixtures— 

■  •  1  1       n-  brickwork — 

I       furnace  and    furnaces,   iiro-eiigine,    ironworks,   dwelling-   machino— 

louses,  and  other  erections,  a)id  buildings  ;  "  and  the  same 

"  except   the   ironwork   castings,    railways,   gins,"  wimseys,^ 

'  JameH  v.  Cochrane,  8  Exch.  55G.  «  Talbot  v.  Ford,  13  Sim.  173  :   cf. 

»  Sec  Flint  i;.  Brandon,  8  Ves.  159.  Rollcston  v.  Now,  4  K.  &  J.  G46,  G47. 

'  Abinger  u.  Ashton,  17  Eq.  .37G.  '  A  "gin"  in  a  windlass  fixed  in  the 

*  Easterby  v.  Sampson,  1  Cr.  &  J.  ground,  and  worked  by  a  horse,  for  the 

06;  affirming  Sampson  v.  Easterby,  purpose  of  drawing  materials  from  a 

B.  &  C.  505.  mine. 

See  Hamilton  v.  Dunsford,  G  Ir.  **  A"wimscy"  is  a  similar  machine, 

'h.  412,                                                      •  but  worked  by  a  steam  engine. 


buildings. 
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ixtures — 
tramplates. 


macliiiies,  and  the  movable  implements  and  materials  used 
in  or  about  the  said  furnaces,  fire-engine,  ironworks,  stone 
pits,  and  premises  ")  so  repaired  and  kept  in  repair,  to  deliver 
up  at  the  expiration  of  the  lease  ;  and  the  lease  also  provided, 
that  the  lessors  might,  on  giving  the  lessees  notice  before 
the  expiration,  purchase  the  excepted  articles ;  and  that,  in 
default  of  their  so  doing,  the  lessees  might  remove  them  ; 
it  was  held,  (1)  that  the  lessees,  in  exercising  their  right 
of  removal,  were  not  bound  to  restore,  in  a  perfect  state, 
certain  brickwork,  which  had  protected  or  supported  the 
articles  removed  ;  but  that  it  was  sufficient  for  them,  doing  as 
little  damage  as  possible,  to  leave  the  brickwork  in  a  state  lit 
to  be  used  for  similar  purposes  by  the  lessors,  or  by  subsequent 
lessees  :  and  (2)  that  the  exception  embraced  whatever  was 
in  the  nature  of  a  machine  or  part  of  a  machine,  as  ironwork, 
or  iron  castings  ;  but  did  not  embrace  what  was  in  the  nature 
of  buildings,  or  support  of  buildings,  although  made  of  iron.^ 
Where  a  lessee  covenanted  to  keep  in  repair  the  furnaces 
and  other  "  works  "  then  standing,  or  which  should  thereafter 
be  erected,  on  the  demised  land,  and  all  other  the  demised 
premises ;  and  he  also  covenanted  at  the  expiration  of  the 
term  to  yield  up  the  property,  and  all  "  ways  and  roads" 
in  or  under  the  demised  premises,  "  in  such  good  repair,  order, 
state,  and  condition  as  that  the  said  coal  and  iron  works  may 
be  continued  and  carried  on ;  "  it  was  held,  that  tramplates 
fastened  by  the  lessee  to  iron  or  wooden  sleepers,  which  were 
sunk  in  the  soil  by  the  pressure  of  waggons  passing  over 
the  trams,  but  were  not  affixed  to  the  freehold  in  any  other 
sense,  were  not  subject  to  the  covenant.- 


Where  no 
covenant. 


(«)   Covenants  as  to  Inspection,   Weiglihuj,  cC-c. 

Where  a  shaft  leading  to  the  mine  is  itself  within  the 
demised  property,  the  lessor  is,  in  the  absence  of  stipulation, 
entitled  to  go  down  the  shaft  and  inspect  the  mine.^ 


1  Foley  V.  Addenbrooke,  13  M.  &  W. 
174  :  cf.  Beaufort  v.  Bates,  3  De  G. 
F.  &  J.  381,  397. 

-  Beaufort  v.  Bates,  3  De  G.  F.  &  J. 
381.      It  was  in  evidence  in  this  case, 


in  question  (the  county  of  Brecon) 
"ways  and  roads  "  in  a  mining  lease 
did  not  include  tramplates  and 
sleepers :  see  pp.  387,  390  :  of. 
Lowther  v.  Cavendish,  1  Eden,  118. 


that   by   the   custom  of   the  district  ^  See  Lewis  v.  Marsh,  8  Ha.  97,  99* 


SECT.  4.1  COVEXAXT  BY  LESSOR,  ETC.  25-5 

The  provisions  of  section  14  of  the  Conveyancing  Act,  1881,   Conveyancing 

*'  Acts 

restricting  the  right  of  forfeiture  for  breaches  of  covenants 
in  leases,  are  not  available  in  the  case  of  a  covenant  or 
condition  in  a  mining  lease  to  allow  the  lessor  to  have  access 
t(i  or  inspect  books,  accounts,  records,  weighing  machines, 
(11-  other  things,  or  to  enter  or  inspect  the  mine  or  the  workings 
thereof.^ 


Sect.  4.— COVENANT  BY  LESSOR— HIS  LIABILITY 
INDEPENDENTLY  OF  COVENANT. 

'  Where   a   lessor  covenanted,  that   the   lessee   should  and  Quiet  enjoy- 
ment—no  act. 
might   peaceably  and   quietly   have,    hold,    occupy,   possess,  done  upon 

and  enjoy  the  demised  mine  without  any  let,  suit,  trouble, 

molestation,    interruption,    or  disturbance   whatsoever ;    and 

the  lessor,  in  working  ironstone,  which  lay  above  the  demised 

mine,  caused  part  of  the  roof  of  the  demised  mine  to  crush 

and  fall  in,  and  also  caused  the  demised  mine  to  be  flooded ; 

and  at  the  same  time  no  act  was  done  by  the  lessor  upon 

the  demised  mine  itself ;    it  was  held,  that,  in  respect  of  both 

acts  of  damage,  the  covenant  was  infringed.- 

Where  the  defendant  leased  to  the  Parkside  Company  a  Quiet  enjoy- 

ment — "m- 

mine  for  the  purpose  of  being  worked  as  an  iron  mme ;  and  terruption."^ 

he  subsequently  leased  to  the   plaintiffs  an  adjoining  mine 

for  the  same  purpose,  the  lease  to  the  plaintiffs  containing 

a  covenant  for  quiet  enjoyment  of  the  mine  "  without  any 

j  interruption  or  eviction   by  the  lessor,  his  heirs  or  assigns, 

or  any  other  person  or  persons  claiming  or  to  claim  by,  from, 

or  under  him;"  and  the  Parkside  Company,  while  properly 

i  working  their  mine,  "  pecked  "  away  some  rock,  and,  in  so 

J!  doing,  came    upon  a  large  l)ody  of  underground  water,   the 

I  existence  of  which  was  previously  unknown ;  and  the  water 

flooded  their  mine ;  and  it  thence  rose   into  the  plaintiff's 

mine,  which  was  on  a  higher  level,  and  caused  it  considerable 

j  damage  ;  it  was  held,  that  tlie  defendant  was  not  liable  upon 

the  covenant.     The  "interruption"  w;is  not  the  "pecking," 


'  Sec  sub-s.  6  (ii).     Sec  also  sub-s.  3  see  Wright  v.  Pitt,  12  P:q.  408,  417. 

'  of  s.  2  of  the  Conveyancing  Act,  1892.  ^  ghaw  v.  Stcnton,  2  H.  &  N.  858  : 

r    an    injunction   to   restrain   the  of.  Mundy  v.  Kutland,  23  Ch.  D.  81. 
iiioval  of  ore  until  it  was  measured, 
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Derogation 
from  grant. 


which  the  defendant  had  authorised,  but  the  flow  of  water,] 
which  he  had  not.^ 

The  mere  grant  of  the  right  to  work  may  sometimes  prevent 
a  lessor  or  any  person  claiming  under  him  from  doing  any] 
act  whereby  such  working  may  be  made  impossible.  Wherel 
a  lease  was  made  of  certain  alum  mines ;  and  a  subsequent 
lease  was  made  of  certain  underlying  coal  seams  ;  and  the 
coal  lessees  had  worked  out  all  the  coal,  except  certain  pillars 
which  supported  the  roofs  of  the  seams ;  and  if  these  pillars 
were  removed,  the  working  of  the  alum  would  have  become 
impossible ;  and  the  coal  lessees  proceeded  to  remove  the 
pillars  ;  it  was  held,  that  they  were  not  entitled  to  do  so.- 

A  lessor  may  be  liable  to  indemnify  the  lessee,  if  property, 
demising^  ^^  which  he  purports  to  include  in  the  demise,  belongs  to  a  third 
party,  and  the  latter  recovers  against  the  lessee  for  working 
it.^ 


Liability  to 


stranger's 
mine. 


Sect.  5.— DISTRESS. 

■Generally.  Independently   of    any    provision    to    that    effect,    a    dis- 

tress will  lie  on  non-payment  of  a  dead  rent :  or  even  on 
non-payment  of  a  tonnage  royalty,  or  a  footage  rent ;  the 
maxim,  Id  certnm  est,  quod  certiun  rcddi  potest,  being  in  the 
latter  cases  applicable."*  And,  although  section  6  of  the 
Bills  of  Sale  Act,  1878,  provides,  that  certain  instruments 
giving  powers  of  distress  to  secure  debts  shall  be  deemed  to 
be  bills  of  sale,  it  expressly  excepts  "mining  leases ;"  for  reasons 
which  are  not  obvious.'' 


It  is  common  in  a  mining  lease,  especially  where  the  shaft 
is  on  an  adjoining  property,  to  insert  a  power  of  distress 
applicable  both  to  the  demised  property  and  to  the  adjoining 


1  Harrison,  Ainslie  &  Co.  v.  Tslun- 
caster,  1891,  2  Q.  B.  680.  See  further, 
as  to  covenants  for  quiet  enjoyment, 
ante,  pp.  225,  226. 

-  Glasgow  V.  Hurlet  Alum  Co.,  3 
H.  L.  C.  25.  It  should  be  observed, 
however,  that  the  coal  lease  contained 
a  clause,  that  nothing  thereby  granted 
shovxld  "in  any  way  injure  the  rights 
of  the  parties  who  lease  the  alum 
ores ;  "  thereby  showing  beyond  doubt 
what  the  intention  was. 


»  See  Thomas  v.  Atherton,  10  Ch.  D. 
197,  199. 

•<  Daniel  v.  Gracie,  6  Q.  B.  145 ; 
R.  V  Westbrook,  10  ib.  205  ;  Edmonds 
V.  Eastwood,  2  H.  &  N.  826;  Be 
Round  wood  Colliery  Co.,  1897,  1  Ch. 
389. 

^  For  possible  reasons,  see  In  re 
Willis,  21  Q.  B.  D.  388  :per  Cave,  J. ; 
Re  Roundwood  Colliery  Co.,  sup.  391, 
l)er  Lindley,  L.  J. 


SECT.    6.]  EE-EXTRY.  255 

property.  Such  a  power  does  not  run  with  the  adjommg 
property.  But  it  is  binding  as  against  assignees  ^yith  notice.^ 
And  it  is  not  a  bill  of  sale  within  section  4  of  the  Bills  of 
Sale  Act,  1878.2 

Sect.  6.— RE-ENTEY.^ 

Where,  as  usually  happens,  a  lease  provides,  that,  in  the  GeneraUy. 
event  of  the  lessee  making  default  in  payment  of  the  rent, 
or  in  performance  or  observance  of  the  other  covenants  or 
provisions,  the  lease  shall  be  absolutely  void,  the  proviso 
is  considered  to  be  inserted  for  the  benefit  of  the  lessor  only, 
and  not  for  the  benefit  of  the  lessee.^  Subject  to  the  pro- 
visions of  section  14  of  the  Conveyancing  Act,  1881,  the  lessor 
may,  on  the  happening  of  the  event  in  question,  pronounce 
the  lease  to  be  void  or  not,  at  his  option.^  And  the  lessee 
will  not,  on  the  happening  of  the  event,  be  allowed  to  insist, 
tliat,  by  reason  of  his  previous  payment  of  rent,  he  has 
i.ccome  a  tenant  from  year  to  year;*^  or  be  allowed,  in  an 
.uiion  against  him  for  subsequent  breaches  of  covenant,  to 
insist,  that  the  lease  has  been  already  avoided.^  On  the 
other  hand,  even  independently  of  those  provisions,  the  lessor 
must,  on  the  happening  of  the  event  in  question,  do  some 

t   showing  his  intention  to  avoid  the  lease  ;    and  cannot, 
V,  iihout  doing  such  act,  treat  the  lessee  as  a  mere  trespasser.*^ 

An  action  to  recover  possession  will  lie  for  mines  as  well  Action  to 

recover 

surface  property.'"'  possession. 

Where   a   lease    contained   a   proviso    avoiding   it,    if  the  Collusive 

working. 

■'  tnised  mine  "  should  stop  or  cease  workmg  at  any  time  two 
irs,"  it  was  intimated  that,  to  preserve  the  lease,  the 
'fking  must  be  h())ia  fide,  and  not  collusive  or  fraudulent.^** 

'  Daniel  v.  Stepney,  L.  R.  'J  Exch.  Roberts  v.  Davey,  4  B.  &  Ad.  GG4. 

185 ;  reversing  S.  C.  7  ib.  327 ;  Round-  ^  Doe  v.  Bancks,  suj).  401 ;  Muskett 

wood  Colliery  Co.,  suji.  390.  v.   Hill,  5  B.  N.   C.  G94  ;    James  v. 

\      ■  /icRoundwood  Colliery  Co.,  1897,  Young,  27  Ch.  D.  G5G,  GGl,  GG2. 

I  1  Ch.  .373;  reversing  the  decision  of  •■•  Doe  v.  Bancks,  sup.  401. 

'  Stirling,  J.  ''  lb. 

'  As  to  notices  to  quit  under  Irish  ^  Roberts  v.  Davey,  sup.     Sec  also 

holdings,  see  39  &  40  Vict.  c.  G3,  cited  Bowser  v.  Colby,  1  Ha.  130,  131. 

.  '<l<\  p.  78.  •'  'ficc  poRt,  Chap,  XXII.  a  (o). 

*  Doe  V.  Bancks,  4  B.  i*>:  Al.  400;  '"  Doe  v.  Bancks,  sup.  403. 
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Conv.  Act, 
1881. 


Delay. 


Relief  within 
six  months. 


Section  14  of  the  Conveyancino-  Act,  1881,  provides  that 
a  right  of  forfeiture  of  a  "  mining  lease  "  shall  not  be  enforce- 
able by  action  or  otherwise,  unless  and  until  the  lessor  serves 
on  the  lessee  a  notice  specifying  the  breach  complained  of ; 
and,  if  capable  of  remedy,  requiring  the  lessee  to  remedy 
it ;  and,  in  any  case,  requiring  the  lessee  to  make  com- 
pensation in  money  ;  and  the  lessee  fails  within  a  reasonable 
time  to  remedy  the  breach,  if  capable  of  remedy,  and  to  make 
reasonable  compensation.  And  the  lessee  may  (either  in 
the  lessor's  action  or  in  his  own)  apply  to  the  Court  for 
relief ;  and  the  Court  may  grant  or  refuse  it,  as  it  thinks 
fit,  and,  in  case  of  relief,  may  grant  it  on  such  terms  as. 
it  thinks  fit.  But  these  provisions  do  not  extend  to  a  clause 
against  the  assigning,  underletting,  parting  with  the  pos- 
session, or  disposing  of  the  land  leased  ;  or  (after  a  year 
from  the  bankruptcy  or  execution  ^)  to  a  clause  for  forfeiture 
on  bankruptcy,  or  on  the  taking  in  execution  of  the  lessee's 
interest ;  or  to  a  clause  for  allowing  the  lessor  to  have 
access  to  or  inspect  books,  accounts,  records,  weighing 
machines,  or  other  things,  or  to  enter  or  inspect  the  mine: 
or  the  workings  thereof.  And  they  do  not  apply  in  the  case 
of  non-payment  of  rent.-  The  notice  required  to  be  served 
is  sufficiently  served,  if  left  for  the  lessee  at  the  office  or 
counting-house  of  the  mine ;  or  if  sent  there  by  post  in 
a  registered  letter  addressed  to  the  lessee  by  name,  and  such 
letter  is  not  returned  through  the  post-office  undelivered 
and  service  is  deemed  to  be  made  at  the  time  when  t\u 
registered  letter  would  in  ordinary  course  be  delivered.^ 

And,  having  regard  to  the  fluctuating  character  of  mining 
property,  the  lessor  must  in  all  cases  be  prompt  in  enforcing 
his  right  of  forfeiture.^ 

And  the  lessee  may,  at  any  time  within  six  months  aftei 
execution,  obtain  relief  against  forfeiture  for  a  breach  ol 
covenant  to  pay  rent ;  upon  paying  the  rent  and  arrear^ 
and  all  costs   of   the   lessor.'     And   he   raay  equally  obtai 


1  See  sub-ss.  2  and  3  of  s.  2  of  the  rent  and  mining  lease  under  the  Actf 
Conveyancing  Act,  1892.                     .  see  ante,  p.  170,  n.''. 

2  See  s.  14  of  the  Act  of  1881.  <  Bowser  v.  Colby,  1  Ha.  139. 
^  See  s.  67.     For  the  meanings  of  ^  lb.  109. 
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relief,  whether  the  lease  contams  a  mere  power  of  re-entry 
on  non-paj^ment,  or  a  proviso  that  in  that  case  the  lease 
shall  be  void.^ 

Sect.  7.— SURRENDER. 
A  lease  contained  numerous  covenants  hy  the  lessees  as  Performance 

of  covenant — 

to  the  mode  of  working.     It  then  provided,  that,  if  the  lessees  a  condition 
should  give  notice  of  their  desire  to  give  up  possession  before  ^^ 
the  end  of  the  eighth  year  of  the  term,  then,  "all  arrears 
of   rent   being   paid,  and   all  and   singular   the   covenants " 
fill  the  part  of  the  lessees  having  been  performed,  the  lease 
-liould  be  void;  "but,    nevertheless,  without  prejudice"   to 
any  remedy  to  which  "any  of  the  parties  "  might  be  entitled 
for  breach  of  any  of  the  covenants.     It  was  (notwithstanding 
tlie  sub-proviso)  held,  that  the  performance  of  all  the  cove- 
nants by  the  lessees  was  a  condition  precedent  to  their  right 
to  determine.- 
Where   a  lease   empowered  the   lessee  to   surrender  upon  Application 

of  proviso  to 

the  happening  of  an  "inevitable  accident,"  but  the  power  in-eceding 
(lid  not  in  terms  apply  to  accidents  which  had  alread}' 
occurred,  it  was  held,  that  it  did  not  free  the  lessee  from 
ilie  lialjility  to  pay  rent;  although  the  lease  was  expressed 
to  commence  from  a  time  antecedent  to  the  hap})ening  of 
the  accident  in  question,  and  the  reference  in  tin;  power 
was  to  accidents  "  during  the  continuance  of  the  said 
i<rm."'' 

Where  a  lease  contained  a  stipulation,  that  the  rent  should  "  Fairly 
' '  ase,  in  case  the  whole  of  the  coals,  so  far  as  the  same  could  ^^^°"8^  • 
lif!  "  fairly  wrought,"  slionld  l»o  woi-kcd  out  l)efore  the  expira- 
tion  of   the    term,  it  was    held,    that    "fairly  wrought"    did 
not    refer    to    profit,    but    meant    that    which    can    be    fairly 

'  III.     A  lesKor  (Scotland)  rcKcrvfd  -  (ircy  7-.  J-'riar,  4  H.  L.  Cas.  565' 

right  to  forfeit,  if  dissatisfied  with  affirming  Friar  v.  Grey,  5  Exch.  5841 

■  '•  working.    He  was  lield  not  bound  and  overruling  Grey  v.  Friar,  15  Q.  B. 

•<tate  the  grounds  for  his  dissatisfac-  901,  wliich  reversed  Friar  t'.  Grey,  )6. 

•  n  :  Holdsworth  i;.  Brand'sTrustces,  891. 

>0BS.  Cas.  (Scr.4),G83.  Astodamages  '  See  Jervis  i;.  Tomkinson,  1  II.  & 

r  not  giving  up  possession,  and  as  to  N.  195.    An  influx  of  brine  is  probably 

10  lessee  having  a  reasonable  time  to  in  a  lease  of  salt  mines  an  "  inevitalilc 

ve  up  possession,  see  S.  C.  3  ib.  304  '<  accident :  "  see  ib. 
'    ').  3f)0. 

M.M.  S 
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[CHAP.  XI. 


"  At  any 
time." 


Waiver  of 
right. 


and  properly  gotten  according  to  mining  usage  without  extra- 
ordinary difficulty  or  expense.^ 

Where  there  was  a  lease  of  a  mine  from  year  to  year, 
and  the  lessee  had  a  general  liberty  to  surrender  "at  any 
time"  upon  giving  a  specified  notice,  he  was  held  entitled 
to  give  the  notice  at  any  time,  and  not  to  be  confined  to 
giving  a  notice  expiring  at  a  date  which  corresponded  with 
the  commencement  of  the  tenancy."  It  was  observed,  that 
the  same  principle  could  not  apply  to  mining  tenancies  as 
to  ordinary  tenancies  ;  both  because  mining  works  are  essen- 
tially experimental  and  hazardous,  and  because  it  matters 
not  at  what  season  of  the  year  they  are  carried  on.  If  such 
a  lessee  determines  at  a  time  other  than  that  fixed  for  the 
payment  of  rent,  the  lessor  is  entitled  to  an  apportioned 
part  up  to  the  determination.^ 

Where  lessees  gave  notice  of  their  intention  to  surrender ; 
and,  after  the  time  fixed  by  the  notice  had  expired,  continued 
for  two  months  to  work  out  portions  of  the  demised  coal, 
contending  that  it  was  usual  for  a  tenant  to  take  away 
such  portions  on  abandoning  a  colliery ;  it  was  held,  that 
they  had  not  waived  the  notice.* 


Arbitration. 


Sect.  8.— ARBITEATION. 


Where  a  lease  contains  a  stipulation,  that  disputes  between] 
the  lessor  and   the   lessee   shall   be  referred  to  arbitration] 


1  Griffiths  V.  Rigby,  1  H.  &  N.  237. 
See  further,  as  to  this  case,  aiite,  p. 
245.  Where  a  Scotch  lease  gave 
liberty  to  determine  upon  the  minerals 
becoming,  in  the  opinion  of  com- 
petent persons,  unworkable  to  a  profit, 
it  was  held,  that  the  tenant  was  bound 
to  take  the  opinion  without  delay : 
Thomson  v.  Gordon,  7  Sess.  Cas.  (Ser. 
3),  687.  Where  a  Scotch  lease  pro- 
vided for  its  determination,  if  "it  be 
proved  by"  an  engineer  to  be  named 
by  the  parties,  that  the  minerals 
could  not  be  worked  at  a  profit,  it  was 
held,  that  the  report  of  the  engineer 
was  a  condition  precedent  to  the 
determination  :  Waddell's  Trustees  v. 
Monkland  Iron  Co.,  13  ib.   (Ser.  4), 


237.  Where  a  Scotch  lease  gavel 
liberty  to  determine  if  the  minerals 
became  "not  worth  the  expense  of| 
working,"  and  they  became  so  througl 
a  fall  in  the  market  price,  the  lessees 
were  held  entitled  to  determine! 
Shotts  Iron  Co.  v.  Deas,  8  ib.  (Ser.  4),] 
530. 

2  Bridges  v.  Potts,  17  C.  B. ,  N.  S.  314 

3  33  &  34  Vict.  c.  35.  This  appearec 
formerly  to  be  doubtful :  see  Bridget 
V.  Potts,  17  C.  B.,  N.  S.  314. 

*  Jones  V.  Shears,  4  A.  &  E.  832: 
For  a  difficulty  as  to  payment  of  ren 
under  a  Scotch  lease  providing  fo 
periodical  breaks  in  favour  of  th 
tenant,  see  Fleeming  v.  Baird,  9  Sess 
Cas.  (Ser.  3),  730. 


SECT.  9.1 


STAMPS. 


pursuant  to  the  provisions  of  the  Arbitration  Act,  1889 ; 
and  disputes  arise  ;  the  Court  may,  on  the  appHcation  of 
either  jDarty,  direct  a  reference ;  ^  under  which  paj'ment  of 
•damages  may  be  ordered.-  And  it  is  no  objection  to  directing 
a  reference,  that  arbitrators  cannot  grant  an  injunction ;  -^ 
or  that  there  can  be  no  appeal  from  their  decision.^ 
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Sect.  9.— STAMPS. 

Where  the  consideration,  or  any  part  of  the  consideration  stamps. 
for  which  a  lease  is  granted,  or  agreed  to  be  granted,  consists 
of  any  produce,'  the  value  of  such  produce  is  deemed  a 
■consideration  in  respect  of  which  the  lease  or  agreement 
is  chargeable  with  ad  ralorein  duty.  And  where  it  is  stipu- 
lated, that  the  value  of  such  produce  is  to  amount  at  least 
to,  or  is  not  to  exceed,  a  given  sum ;  or  where  the  lessee  is 
specially  charged  with,  or  has  the  option  of  paying  after,  any 
permanent  rate  of  conversion  ;  the  value  of  such  produce 
is,  for  the  purpose  of  assessing  the  duty,  estimated  at  such 
given  sum,  or  according  to  such  permanent  rate.*"'  A  lease 
•containing  several  demises  for  distinct  terms,  and  at  distinct 
rents,  if  stamped  according  to  the  aggregate  of  the  stamps 
required  for  the  several  demises,  is  properly  stamped.' 


'  See  Willesford  v.  Watson,  14  Eq. 
.572  ;  8  Ch.  47-3  :  see  also  Mexborougb 
V.  Bower,  7  Beav.  127 ;  Horton  v. 
Sayer,  4  H.  &  N.  643  ;  Whcatley  v. 
Westminster  Brymbo  Coal  Co.,  2  Dr. 
&  Sm.  347. 

'  Willesford  v.  Watson,  sup. 

»  lb. 

*  lb.  As  to  tbc  law  of  Scotland, 
«ee  Mungle  t;.  Young,  10  Sess.  Cas. 


(Ser.  3),  901. 

'"  This  includes  all  cases  of  reserva- 
tions in  kind. 

«  Stamp  Act,  1891,  54  &  55  Vict, 
c.  39,  s.  7G. 

'<  Boasc  V.  Jackson,  3  Bro.  i.*c  B.  185, 
a  decision  under  the  Act  55  Geo.  3, 
c.  184.  ^Mining  leases  are  not  within 
Sched.  I.  Part  II.  to  the  Gen.  Order 
under  the  Sol.  Ilemun.  Act,  1881. 


8    2 


CHAPTER    XII. 


LICENCES. 


Interest  con- 
ferred by 
licence — 
generally. 


If  coupled 
with  grant, 
may  be 


a.   Generalli/. 

A  LICENCE  to  dig  minerals  confers  no  estate  or  interest  in  the 
soil  or  mine  containing  them.  Nor  does  it  confer  any  estate 
or  interest  in  the  minerals  before  they  are  actually  gotten.  It 
merely  authorises  the  doing  of  an  act,  which  is,  prima  facie, 
unlawful.^  However,  a  licence  to  dig  minerals,  coupled  with 
a  grant  to  carry  them  away,  is  a  profit  a  prendre,  an  in- 
corporeal hereditament  lying  in  grant."  And,  if  exercised 
b}'  an  actual  taking  of  possession,  it  may  be  the  subject- 
matter  of  use  and  occupation ;  ^  and  probably  may  be  the 
subject-matter  of  an  action  to  recover  possession."^  But 
a  licence,  without  an  actual  taking  of  possession,  cannot 
be  the  subject-matter  of  an  action  to  recover  possession.^  i 
And  merely  digging  holes  in  the  soil  is  not  a  taking  of ; 
possession.  For  the  grantee  may  dig  merely  to  examine  i 
the  property;  and  see  what  kind  of  bargain  he  is  about i 
to  make,  or  has  made.''' 

A  licence  to  dig  minerals,  coupled  with  a  grant  to  carry; 
them  away,  may  be  limited  in  favour  of  a  man  and  his  heirs  ;l 


1  See  Norway  v.  Rowe,  19  Ves.  158 ; 
Doe  V.  Wood,  2  B.  &  Al.  738,  739,  741 ; 
R.  V.  St.  Austell,  5  ih.  700,  701 ;  R.  v. 
Tremayne,  4  B.  &  Ad.  170 ;  Roberts  v. 
Davey,  ib.  672  ;  Muskett  v.  Hill,  5  B. 
N.  C.  707  ;  7  Scott,  855  ;  R.  v.  Fayle, 
27  L.  T.  65  ;  St.  Aubyn  v.  St.  Aubyn, 
1  D.  &  Sm.  619 ;  L.  &  N.  W.  R.  Co.  v. 
Ackroyd,  31  L.  J.  Ch.  591 ;  Nerval  v. 
Pascoe,  34  ib.  85.  Whether  the  licen- 
see is  entitled  to  the  minerals  after 
they  are  gotten  depends  on  whether 
the  licence  is  bare,  or  is  clothed  with 
an    interest :    see,   as    to   this,  xMst, 


pp.  262,  263. 

2  See  Crocker  v.  Fothergill,  2  B. 
Al.  652,  661 ;  Wood  v.  Leadbitter,  13 
M.  &  W.  843  ct  scq.  ;  Watson  vl 
Spratley,  10  Exch.  235;  Martyn  v\ 
Williams,  1  H.  &  N.  817,  824,  827  f 
Morgan  v.  Crawshay,  L.  R.  5  H.  L: 
319  ;  Sutherland  v.  Heathcote,  1892 
1  Ch.  483,  484. 

:*  Jones  V.  Reynolds,  4  A.  &  E.  805 
809. 

■•  See  2)osf,  p.  264. 

^  Crocker  v.  Fothergill,  siq). 

6  Jones  V.  Reynolds,  7  C.  &  P.  335. 
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or   of   a   man,    his   executors    and    administrators.^     In    the  limited  iu  fee 

,     .      .      „  •        1     :>      T      ±^       1    ±±  or  to  personal 

former  case,  it  creates  an  estate  m  tee  smiple.-     in  the  latter,  representa- 

it  gives,  on  the  death  of  the  grantee,  an  estate  to  his  execu-  ^^'^^^' 

tors  or  administrators,  if  the  duration  of  the  grant  has  been 

fixed,  and  has  not  then  determined.-'    Indeed,  it  has  been  said, 

that,  even  if  the  duration  has  not  been  fixed,  an  estate  may 

pass  to  the  executors  or  administrators,  to  hist  as  long  as 

any  minerals  remain  ungotten ;  *   at  all  events,  if  the  grant 

can   operate    under   the    Statute   of   Uses,    and   the   grantee 

has  elected  that  it  shall  so  operate. "^     But  the  proposition, 

€ven   in  the   latter   form,  is   doubtful.^'     And   if   it   be   well 

founded,    the    election    must    be    made   while    there   is   the 

power  of  electing.     The  executor  of  the  grantee  cannot  elect." 

And  whether,  if  the  grantee  had  discontinued  working,  the 

executor  could,  after  a  considerable  lapse  of  time,  again  enter 

as  if  he  were  the  licensee,  is  also  doubtful." 

A  licence  is   frequently  granted,  not  merely  to   a  person  ^^ay  be 
or  persons  named  simply  ;  but  to  a  person  named  in  conjunc-  persons  not 
tion  with  others  not  named,  but  described  as  his  partners      ^'^ 
or  co-adventurers.     In  such  a  case   the  persons  not  named 
■will,  equally  with  the  person  named,  be  entitled  to  exercise 
the  licence.''' 

A  licensee  of  minerals,  with  a  grant  to  carry  them  away,   "Occupier" 

under  Rail. 

18    an    "occupier"    within    the    words    "owner,   lessee,    or  ci.  or  Wat. 
occupier,"  entitled  to  give  the  notice  mentioned  in  section  78 
of  the   Rail.   CI.    Act,  1845,  and  in  section  22  of  the  Wat. 
CI.  Act.i" 

A  licensee,  as  such,   not  having  any  interest  in  the  soil,   Ratcability. 


'  See  Haigh  v.  Jaggar,  16  M.  ic  W.  525,  540 ;  3  Exch.  68,  69. 
fi25;  3Exch.54;  Martyn  u.  Williams,  ''  See  and  consider  Low  Moor  Co. 

1  H.  iV:  N.  827,  829 ;  Carr  v.  Benson,  v.  Stanley  Coal  Co.,   snp.     See  also 

8  Ch.  525,  526.  Atkinson  v.  King,  2  L.  R.  (Ir.)  346, 

"  Martyn   v.  Williams,  1   II.  iV  N.  350,  ^per  Christian,  L.  J. 
«27,  829.  ■  Haigh  v.  Jaggar,  3  Kxcli.  54,  68, 

»  Seo  Haigh  r.  Jaggar,  16  M.  &  W.  69. 
*26,  540 ;  Low  Moor  Co.  v.   Stanley  «  lb.  54,  69,  70. 

Coal  Co.,  34  L.  T.,  N.  S.  186.  »  See  Norway  v.  Howe,  19  Ves.  158, 

*  See  Port  v.  Turton,  2  Wils.  170,  159;  Doe  v.  Wood,  2  B.  ic  Al.  724. 
1T2  ;  Atkinson  v.  King,  Ir.  R.  11  C.  L.  '"  See  Mid.  R.  Co.  v.  Haunchwood, 

'i.i'rrMay,  C.J.  &c.,  Co.,  20  Ch.  I).  552,  561.     As  to 

See  Haigh  v.  Jaggar,  16  M.  (c  W.  these  sections,  sec  jws/,  pp.  351,  .354. 
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is  not  rateable.^  But  a  licensee  in  exclusive  occupation  of 
the  land  containing  the  mine ;  or  of  buildings,  machinery, 
and  roads  used  in  connection  therewith  ;  is  rateable  in  respect 
of  such  land  ;~   or  of  such  buildings,  machinery  and  roads.'^ 


Bare  licence. 


Licence 
clothed  with 
interest. 


h.  Bare  Licences  and  Licences  clothed  with  hiterests. 

A  bare  licence  may  be  created  by  parol.^  It  confers 
no  interest  in  the  minerals  authorised  to  be  dug  even  after 
they  have  been  dug  ; '  although  it  enables  the  licensee  to 
maintain  an  action  for  their  recovery  as  against  a  mere 
wrongdoer,  who  removes  them.''  It  is  revocable ; ''  at  all 
events,  before  it  has  been  actually  exercised,  and  expense 
has  been  incurred.^  And  a  conveyance  by  the  grantor  is 
sufficient  to  revoke  it.^ 

A  licence  to  dig  minerals,  coupled  with  a  grant  to  carry 
them  away,  and  convert  them  to  the  grantee's  own  use,  is 
a  profit  ()  'prendre,  and  creates  an  incorporeal  hereditament 
in  the  grantee;^"  and  may  be  limited  either  in  fee  simple, 
or  for  a  term  of  years.^^  Such  a  licence,  to  be  legally  effectual, 
must  be  created  by  deed.^-  But,  if  created  by  a  mere  written 
contract,  followed  by  exercise  and  also  followed  by  the  ex- 
penditure of  money,  it  has  apparently  been  always  effectual 
in   equity.^''     Indeed,    it   has    been   held   effectual,    although 


'  See  IMorgan  v.  Crawsliay,  L.  R. 
5  H.  L.  316 ;  Kittow  v.  Liskeard, 
L.  R.  10  Q.  B.  13  ;  jMst,  p.  634.  Cf.  R. 
V.  St.  Austell,  5  B.  &  Al.  698. 

-  R.  V.  Fayle,  27  L.  T.  65;  Roads  v. 
Trumpington,  L.  R.  6  Q.  B.  56. 

•*  Kittow  V.  Liskeard,  10  ib.  13. 

•*  See  and  consider  Wood  v.  Lead- 
bitter,  13  M.  &  W.  844,  845. 

5  See  Haven,  &c.,  Co.,  20  Cli.  D.  IGO. 

•>  See  Northamt'.  Bowden,  11  Exch. 
70 ;  where  the  plaintiff  had  a  licence 
to  dig  and  remove  tin,  and  for  that 
purpose,  but  without  having  any  in- 
terest therein,  to  dig  up  the  soil  with 
which  it  was  intermixed. 

7  See  Webb  v.  Paternoster,  2  Roll. 
Rep.  143,  152,  per  Dodderidge,  J. ; 
Wood  V.  Leadbitter,  siq).  844. 


**  Wallis  V.  Harrison,  4  M.  &  W.  538. 

»  Ib. 

i«  Ante,  p.  260. 

11  Ante,  pp.  260,  261. 

1-  Wood  V.  Leadbitter,  su]p.  845 
854  ;  Doe  v.  Powell,  8  Scott,  N.  R, 
693,  701,  703  ;  Watson  v.  Spratley,  10 
Exch.  235;  Atkinson  v.  King,  2  L.  R. 
(Ir.)  340.  Wood  v.  Lake  (Sayer,  3),  a. 
decision  apparently  to  the  contrary, 
cannot  be  supported :  see  Wood  v. 
Leadbitter,  siij).  850.  Cf.  Smart  v. 
Jones,  15  C.  B.  N.,  S.  717. 

1^  See  Atkinson  v.  King,  Ir.  Rep.  11 
C.  L.  536,  540,  jjcr  May,  C.  J. ;  2  L. 
(Ir.)    320,   335,  per  Ball,   C,  Morris, 
C.  J.,  and  Deasy,  L.  J. ;  Christian,  L.  J. 
dissenting.     Cf.  White  v.  Jameson,  18^ 
Eq.  303. 
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created  by  a  mere  verbal  arrangement  with  an  agent,  and 
although  the  agent  exceeded  his  authority;  the  principals 
having  stood  by  and  allowed  the  mining  operations  to  proceed, 
and  having  only  interposed  when  they  proved  successful.^ 
And  if  created  by  a  mere  written  contract  for  a  valuable 
ronsideration,  an  action  has  always  lain  for  a  breach  of 
tliat  contract.2  Such  a  licence  gives  to  the  grantee  the  right 
of  property  in  such  minerals  as  he  gets,  when  by  the  act 
of  gettmg  he  has  converted  them  into  chattels;^  but  not 
before.*  It  may  be  assigned  or  demised  inter  livos ;  '  but, 
I  luly,  so  as  to  pass  the  legal  mterest,  by  deed.*^  It  is  capable 
of  transmission  by  will,"  or  of  devolution  on  intestacy.^  And 
it  is  ii'revocable.'"^ 

c.  Exchisive  and  Xon-exdnsin'  Licences. 

The  licensee  of  a  right  to  dig  minerals  in  a  particular  piece  Licence 

"  privm  facie 

of  land,  although  empowered  to  carry  them  away,  and  convert  non-exclu- 

them  to  his  own  use,  has  not,  prima  facie,  the  exclusive  right 
lo  dig  therein.^"  The  licensor  may,  yrimd  facie,  himself  dig 
in  the  same  land;  or  grant  as  many  other  similar  licences, 
•  xerciseable  with  respect  to  the  same  land,  as  he  thinks 
til."  And  it  is  difficult  to  impute  to  a  licensor  knowledge 
of  the  extent  of  the  licensee's  intended  operations,  or  other- 
wise  of  his   objects   in   applying   for   the   licence ;  so  as  to 

'  Sec  Harrison  v.  Ames,   15  L.  T.  '"  ]\Iountjoy's   Case,    Godb.    17  ;    1 

■  \,  And.  307;  4  Leon.  147;  Moor,   174; 

-  See  Smart  i'.  Jones,  15  C.  B.,  N.  S.  Cheetham  v.  Williamson,  4  East,  4G9  ; 

717.  Doe  V.  Wood,  suj].  739  ;    Carr  v.  Ben- 

'  Doe  V.  Wood,  2  B.  &  Al.  738,  739,  son,  siqi.  532,  534,  536  ;  Haven,   ^:c., 

741  ;  Carr  t'.  Benson,  3  Ch.  534.  Co.,  20  Ch.   D.    IGO  ;    Sutherland  v. 

*  Sec  ante,  p.  2G0.  Heatlicote,  1892,  1  Ch.  485,  48G.    See 

*  Mountjoy's  Case,  Godb.  18  ;  Mus-  also  Lee  v.  Stevenson,  E.  B.  i:  E. 
kett  V.  Hill,  5  Bing.  N.  C.  694  ;  512  ;  Newby  v.  Harrison,  1  J.  ^V:  H. 
Martyn  v.  Williams,  1  H.  &  N.  827.  396.      In   Sutherland  v.   Hcathcote, 

«  See  Harker  v.  Birkbcck,  3  Burr.  1891,   3  Ch.  517,  518,  520,  Vaughan 

1563  ;  Watson  v.   Spratley,  10  Exch.  Williams,   J.,  expressed    disapproval 

285.  of  statements  such  as  that  in  the  text, 

'  Mountjoy's  Case,  sup.  but   they  are  justified  by  the    judg- 

*  Martyn  v.  Williams,  sup.  ment  of  the  Court  of  Appeal  in  the 

*  Doer.  Wood,  .SM^).  738;  Wood  r.  same    case:     see    1892,    1    Ch.    47K, 
Leadbitter.    13   M.   &    W.  845,   847;  485. 
Muskett   V.   Hill,  sup.   101 ;  Suther-  "  lb. 
land  I'.  Heathcoto,  1892,    1  Ch.  484. 
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disable  the  licensor  from  himself  subsequentl}"  working,  or^ 
empowering  others  to  do  so.^  It  follows,  that  one  licensee, 
cannot,  prund  facie,  recover  possession  against  another  in 
respect  of  mines  lying  within  the  assigned  limits,  but  not 
connected  with  the  workings  of  the  former.- 
Rights  of  A  licensor  cannot,  however,  sweep  away  from  a  non-exdu- 

licensee.  sive   licensee  the   whole  of  the   benefit  of  the  licence.     The 

rights  of  the  parties  must  be  reasonably  construed  ;  •'  and 
the  licensor  must  not  disturb  the  licensee  in  his  operations 
"when  and  where  he  is  carrying  them  on."*  Nor  can  a 
licensor  do  any  act,  which  will  defeat  the  known  objects  of 
a  non-exclusive  licensee  in  applying  for  his  licence.''  And, 
if  a  non-exclusive  licensee  has  taken  possession  of  a  particular 
mine,  and  has  actually  opened  and  worked  it,  he  is  probably 
entitled  to  recover  possession  against  any  person  who  ousts 
him  ;  ^  at  all  events,  if  he  is  entitled  to  the  exclusive  occupa- 
tion of  the  soil  containing  the  mine.'^  Indeed  he  is  probably 
entitled  to  recover  possession,  even  if  he  has  only  taken 
actual  possession  of  a  particular  mine.*^  And  the  taking 
actual  possession  of  and  working  one  of  several  seams  com- 
prised in  the  same  grant  is  the  constructive  possession  of 
the  others.'-*  However,  it  seems  impossible,  by  merely  striking 
into  a  particular  seam,  to  acquire  possession  of  it ;  at  all 
events,  if  it  is  extensive,  and  runs  through  a  considerable 
district,  or  through  several  collieries. ^'^  And  it  is  clear,  that, 
in  order  to  take  possession  of  a  seam,  something  more  must 
be  done  than  clearing  out  an  old  pit  which  has  not  yet 
reached  the  seam  ;^^  however  great  the  expense  of  so  doing 
may  be,  and  however  obvious  the  reference  of  the  expenditure 
may  be  to  working  the  seam.^-     As  against  a  mere  trespasser, 

1  Carr  v.  Benson,  sup.  534  :  cf.  ^  Doe  v.  Wood,  2  B.  i:  Al.  737  :  see 
Jones  V.  Reynolds,  4  A.  &  E.  805,  Roads  v.  Trumpington,  L.  R.  6  Q.  B. 
808.  64. 

2  Doe    V.    Wood,    sup.    724,    737,  '  Roads  v.  Trumpington,  sup. 
739.  ^  Carr  v.  Benson,  sup.  534. 

^  Carr  -;;.   Benson,   sup.    534,    535.  ^  See  Low  Moor  Co.  v.  Stanley  Coal 

See    also    Lee    v.    Stevenson,    siip.;  Co.,  33  L.  T.,  N.  S.  436;  34  ib.  186, 

Newby  v.  Harrison,  sup.  397.  189  ;  ante,  p.  54.                                       , 

■*  Sutherland  v.  Heathcote,  1892,  1  "'  Carr  v.  Benson,  sup.                        j 

Ch.  486,  per  Lindley,  L.  J.  n  Ib. 

5"  Carr  v.  Benson,  3  Ch.  526,  532.  i^  pb.  535. 
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a  non-exclusive  licensee's  rights  are  probably  larger  than  as 
against  another  licensee.^ 

Under  the  circumstances  above  stated,  the  desirability  of  Exclusive 

lic611C6 

obtaining  an  exclusive  licence,  if  such  be  the  intention,  is 
obvious.  And  it  should  be  obtained  in  express  words.  An 
exclusive  licence  will  not  be  inferred  from  language  which 
is  not  clear  and  explicit."  In  Sutherland  v.  HeatJicotc'^  two 
persons,  who,  under  a  settlement,  were  respectiveh-  tenant 
for  life  in  possession  and  tenant  for  life  in  remainder,  but 
with  a  joint  power  to  revoke  existing  and  appoint  new  uses, 
cnnveyed  and  appointed  certain  of  the  settled  lands,  "saving 
and  reserving"  to  the  appointors,  "their  heirs  and  assigns, 
full  and  free  libert}'  by  all  necessary  ways  and  means  to 
reh  for,  get,  dig,  drain  and  carry  away  the  coal,  iron- 
■^uine,  and  minerals  which  may  or  shall  be  found  within 
till'  several  lands  hereby  granted."  It  was,  notwithstanding 
till'  word  "  the,"  held  that  the  saving  operated  as  a  regrant 
<jf  a  non-exclusive  licence  only.*^ 

An  exclusive  licensee  has  not,  any  more  than  a  non-ex-  Rights  of 

1      •  •  •       ^  •!  T     f.  IT-  exclusive 

elusive,  any  mterest  ni  the  soil;  or,  before  the  actual  digging,  licensee, 
ill  the  minerals  authorised  to  be  dug.^     An  exclusive  licensee 
iiiiiy  recover  possession  against  any  person  who  ousts  him ;  ^ 
and  may  maintain  trespass  against  any  ])erson  mIio  encroaches 
,011  bis  workings.'' 

(I.  Licence  or  other  Instniinoit — Constriictio)i. 

In   ('Jiicthniii   V.    W'illiaiii.soii*^   a    covenant    with,    and  grant  Grants  held 
•         1        1  1     1        1        c    1     />        1  •  1  •      1     •        to  create 

to,  a  person,   that   it   should    be   lawful    for  him,   his  heirs  licences— 
and   assigns,    at   all    times   to   enter   upon    certain  lands    to   wlmamson^ 

'  Doe  r.  Wood,  sup.  742  ;  Newby  it.  ^  Sec  Doe  v.  Wood,  2  B.  &  Al.  739  : 

HarriHon,  sup.  395  ;  Carr  v.  Benson,  see  ante,  p.  2G0. 

»up.  531,  533.     Cf.  Northam  v.  Bow-  "  Even    a    non-exclusive    licensee 

den,  11  Exch.  70,  cited  ante,  p.  2G2.  may  frequently  do  so:    see  ante,  p. 

CI.   also   Low   Moor   Co.   v.    Stanley  2G4. 

Coal  Co.,  34  L.  T.,  N.  S.  186.  '  Marker  v.  Birkbeck,  3  Burr.  155G ; 

»  Sutherland  v.  Heathcote,  1892,  1  Wilson  r.  :Mackreth,  ib.  1824;  Port  r. 

C*-  485.  Turton,  2  Wils.  172;    R.  v.  Fayle,  27 

fb.  475.  L.  T.  05;  Low  :^Ioor  Co.  v.  Stanley 

AfTirming  S.  C,  1891,  3  Ch.  .504.  Coal  Co.,  .33  L.  T.,  N.   S.   43G,  444  ; 

,see  also  Stanley  v.  Riky,  31  L.  R.  Ir.  affirmed,  .34  ib.  186. 

W-                                                        ■  «  4  East,  469. 
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Doe  V.  Wood. 


Atkinson  v. 
King. 


Sutherland  v. 
Heathcote. 


search  and  dig  for  coal,  and  to  take  and  carry  away  the  same 
to  his  and  their  own  use,  was  held  to  create  a  licence  only,  i 
And  the  mere  fact  that,  by  the  same  instrument,  the  licensor 
had  derived  his  interest  from  the  licensee,  was  held  immaterial 
so  far  as  respected  the  construction  of  the  instrument.^ 

So  in  Doe  v.  Wood.-  There  a  grant  was  made  to  A.,, 
his  partners,  fellow-adventurers,  executors,  administrators,  and 
assigns,  of  free  liberty  to  dig  for  tin  and  all  other  metals, 
throughout  certain  lands,  and  to  raise  and  dispose  of  the  same 
to  their  own  use,  and  to  make  adits,  &c.,  necessary  for  the 
exercise  of  that  liberty ;  excepting  to  the  grantor  liberty  to 
drive  any  new  adit  within  the  lands  "  granted,"  and  to  convey 
any  watercourse  over  the  premises  "granted;"  habendum 
for  twenty-one  years.  The  grantee  covenanted  to  pay  rent, 
rates,  and  taxes  ;  and  to  work  the  mines  during  the  term. 
And  the  grant  reserved  a  right  of  re-entry  to  the  grantor 
on  breach  of  covenant  by  the  grantee.  It  was  held,  that, 
independently  of  the  right  of  re-entry,  the  grant  was  not 
a  lease,  but  only  a  licence  ;  ^  and  that  the  mere  reservation 
of  a  right  of  re-entry  could  not  convert  what  would  otherwise 
be  a  licence  into  a  lease.^ 

In  Atkinson  v.  King,^  a  grant  in  these  words,  "  I  agree 
to  allow  you  to  sink  pit  for  coal  in  B.  at  Is.  &d.  per  ton, 
and  not  to  allow  any  one  to  sink  on  any  coal  you  may  prove 
in  the  pit,"  was  said  to  be  a  licence." 

In  Sutherland  v.  Heathcote,"'  the  facts  of  which  have  been 
already  stated,^  it  was  held,  that  the  saving  clause  thert 
in  question  did  not  operate  as  an  exception  of  the  minerals 
but  only  as  a  regrant  of  a  licence  to  work  them.  The  savin 
clause  was  not   in  favour  of   a  prior  owner  in   fee   simple 


'  See  also  Mountjoy's  Case,  Godb. 
17  ;  1  And.  307  ;  Moor,  174. 

2  2  B.  &  Al.  724. 

^  See  also  Norway  v.  Rowe,  19  Ves. 
158 ;  Muskett  v.  Hill,  5  Bing.  N.  C. 
706,  707  :  and  cf.  Kittow  v.  Liskeard, 
L.  R.  10  Q.  B.  7,  13. 

•*  A  proviso  for  re-entry  is  frequently 
inserted  in  a  licence  ;  post,  p.  269. 
Cf.  L.  &  N.  W.  R.  Co.  V.  Buckmaster, 


L.  R.  10  Q.  B.  444,  447. 

5  Ir.  Rep.  11  C.  L.  540,  per  May 
C.  J. 

'"'  The  dictum  was  dissented  fror 
Christian,  L.  J.,  intheCourtof  Appea 
2  L.  R.  Ir.  346,  850. 

'  1891,  3  Ch.  504 ;  1892,  1  CI 
475. 

8  Ante,  p.  265. 
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but  merely  in  favour  of  the  donees  of  a  po^Ye^  of  appoint- 
ment.^ 

In  Stanley  v.  Riky  ~  there  was   an  agreement   to  let  bog  Stanley  v. 

11       •  •  1"       ■  Rikv. 

ore  for  three  years,  with  the  followmg  proviso  referring  to 

the  lessees: — "If   after  the  said  period   of   three  years   we 

or   either   of  us  shall  desire    to   continue   to  raise,  get,  and 

talvB   away   the   said    ore,  we,  or   either  of   us    so    desiring, 

-1  mil  be  entitled  to  do  so,  on  payment "  of  the  royalty  therein 

iiitutioned.     It  was  held,  that  this  proviso  was  a  licence. 

In  Ex  j^arte  Hankey,^  A.  entered  into  an  agreement  with  B.,   Grants  held 

1  .         T     '•  J        T  j_i      *°  create 

uithorismg  him  during  the  then  present  year  to  dig  earth  leases  or 

ind  make  bricks  on  two  pieces  of  land,  on  payment  of  specified  ^ETparte~ 

'111 lis  varying  according  to  the  quantity  of  the  bricks  to  be  Hankey. 
iiiude.     It  was  held,  that  B.'s  estate  was  a  lease  for  a  jeai-. 

Ill  Daniel  v.  Gracie,^  the  proprietor  of  a  house  and  of  a  Dauicl  r. 

'  >-      ^  _  Gracie. 

ol  pit  and  brick  mine  demised  the  house  by  an  unwritten 

•  ement  to  the   plaintiff  from  a  day  named ;  and  it  was 

il  the  same  time  agreed  without  writing,   that  the  plaintiff 

•liould    take  the  marl  pit  and  the  brick   mine,  and  should 

I  ly  (juarterly,  at  the  usual  quarter  days,  8(1.  per  solid  yard 

"1    all  the  marl  that  he  got,  and   Is.  8^/.  per  thousand  for 

til  the  bricks  that  he  made.     It  was  held,  that  the  agreement 

the  marl  pit  and  the  brick  mine  was  a  demise  from  year 

.•■ar.-' 

ill  lie  Stroud f'  A.  agreed  to  let  and  B.  to  hire  land  and   flc  Stroud, 
iiiises   at   a  fixed  surface  rent  for  the  purpose  of  brick- 
iung.     B.  was   to   pay  3.9.  per   thousand   for   the   bricks, 
ii'l   to  make  at  least  4,000,000  a  year,  or  paj'-  rent  equal 
litTcto;    and  ho  was  not  to  excavate  beyond   tliu  depth   of 
'it   feet   without   special    licence.     It   was  held,  that    B.'s 
tie  was  either  a  tenancy  at  will  or  from  year  to  year. 
In    Low    Moor    Co.   v.    Stanley    Iron    Co.,'   a   bargain    and   Low  Moor 
of  unopened  mines  to  a  person,  liis  executors,  adiniiiis-  iron  Co. 
i.iiorH,  and  assigns  ;  not  followed  by  cnrolinent  or  l)y  livery 

<  f.   on   this   point,  Hamilton   v.  402,400. 

lop,  10  A.  C.  81.3;  post,  p.  2G8.  *■'  8  C.  B.  502. 

'.1  L.  R.  (Ir.)  19G.  ''  34  L.  T.,  N.  S.  18G;  in  disregard 

^^ont.  it  M.  247.  of  Haigh  v.  Jaggar,  post,  p.  208.     In 

'  '-  Q.  B.  14.5.  the  Court  below  (33  ib.  436)  Ilaigli  v. 

''(.  Stoughton  r.  Leigh,  1  Taunt'.  Jaggar  was  followed. 
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of   seisin,   but   followed   by  possession ;    was   held   to   create 

neither  a  lease  nor  a  licence,  but  only  a  tenancy  at  will.^ 

Grant  held  In   Haigli   V.   Jaggav  ~   there   was   a   bargain   and    sale  of 

lease  for  term  ^he  coal  under  certain  closes  to  three  persons,  their  executors, 

and  licence       administrators,  and  assigns  ;  with  provisions,  that  from  and 

afterwards —  '  o        '  i  ' 

Haigh  V.  after  the   commencing   of  the   digging  and  sinking  any  pit 

or  shaft  for  the  sale  of  the  coal,  the  grantees  should  have 
liberty  of  getting,  selling,  winning  and  working  for  any  term 
of  3'ears  computed  from  the  time  when  they  should  begin 
to  sink,  until  six  acres  of  coal  should  be  gotten ;  that  at 
the  expiration  of  twelve  years  the  coal  should  be  measured, 
and  if  six  acres  should  not  be  then  gotten  there  should 
be  liberty  to  get  the  ungotten  portion  of  the  six  acres ; 
and  when  six  acres  were  gotten  there  should  be  liberty  to 
get  the  remainder ;  Jiahendnm  for  twelve  years  from  the 
2nd  Feb.,  1805.  It  was  intimated,  that  the  instrument 
operated  as  a  demise  for  twelve  years  from  the  l2nd  Feb., 
1805,  and  as  a  licence  after  that  time. 
Exception  In  Hamilton  v.  Dunlopj-^  the  owner  of  the  whole  property 

fee— Hamii-     conveyed  lands,  reserving  the  "  liberty  of  working  the  coal" 
tonr.Duniop.  j^-^  those  lands.     It  was  held,  that  he  had  reserved  the  whole 
estate   in   the  coal,  w'hich  he  had   at  the  date  of  the  con- 
veyance ;  and  not  a  mere  licence  to  work  it.^ 

e.    Rent — Covenants — Distress — Ee-entri/. 

Eent.  Payments  agreed  to  be  made  in  respect  of  a  licence  are 

in  the  nature  of  rent.''  As  in  the  case  of  a  lessor,*'  a  licensor 
was  always  entitled,  even  before  the  Jud.  Acts,  to  a  remedv 
in  Equity  for  an  account ;  and  that  irrespectively  of  whether 
he  was  also  entitled  to  an  injunction."    The  equitable  assignee 

1  This  was  at  law.     In  Equity  the  Sutherland  i\  Heathcote,  1892,  1  Ch 

interest   of  the  grantee   would   have  483 ;  and  cf.  that  case,  ante,  p.  266, 

been  different.  Hamilton  v.  Dunlop  appears  to  have 

-  16   ]M.    &   W.    525  ;  3   Exch.  54.  been  decided  upon  general  principles 

See,  however,  Low  Moor  Co.  v.  Stanley  and   not   upon   those  of   Scotch  lav 

Iron  Co.,   34  L.  T.,  N.  S.  186,  cited  only. 

ante,  p.  267.  '"  Ex  parte  Hankey,  1  Mont.  &  M 

3  10  A.  C.  818.  247. 

••  Affirming    the    decision     of    the  •"'  Ante,  p.  239. 

Court    of    Session    in    Scotland,    11  '   See  Wright  v.  Pitt,  12  Eq.  408. 
Sess.    Cas.  (4th  Ser.),  963.     See  also 
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of  a  licence  stands  in  a  similar  position,  as  regards  accounting, 
to  that  occupied  b}'  the  equitable  owner  of  a  lease. ^ 

A  covenant  bv  a  licensee  to  make  compensation  for  surface  Covenants 

.  1      ,1        1        T     o  1     •(.   running  with 

damage,  or  to  repan*  the  mine,  runs  with  the  land ;  -  and,  it  land. 

entered  into  by  two  or  more  persons  jointly  and  severally, 

will  bind  an  assignee  of  any  of  them.'^ 

A  power  of  distress  is  inapplicable  to  the  subject-matter  Distress. 

Ml  a  licence  as  such;  and  should  be  expressly  provided  for, 

if  such  be  the  intention.* 

A  proviso  for  re-entry  is  also  inapplicable  to  the  subject-  Ee-entn- — 
„        ,.  "..  •       n  I    •      generally. 

matter  of  a  licence  as  such.'  Its  insertion  m  the  grant  is 
nevertheless  frequently  of  use.  For,  under  a  licence,  works 
may  be  erected,  and  corporeal  possession  had,  which  it  may 
be  competent  to  the  grantor  to  resume.^'  Where  the  grant 
of  a  license  contains  a  proviso  avoiding  it  on  breach  of 
covenant,  the  pro\'iso  is,  as  in  the  case  of  a  lease,"  considered 
to  be  inserted  for  the  benefit  of  the  grantor  only,  and  not 
for  the  benefit  of  the  licensee.^  Subject  to  the  provisions 
of  section  14  of  the  Convej-ancing  Act,  1881,  the  grantor 
may,  on  the  breach,  pronounce  the  grant  to  be  void  or  not, 
at  his  option.'' 
However,  even  independently  of  those  provisions,  the  gran-  Obligations 

,       ,  ,       T  ,,....  ^ .       ^      of  grantor. 

tor  must,  on  the  breach,  do  some  act  showing  his  intention  to 

avoid  the  grant  ;  and  cannot,  without  doing  such  act,  treat  the 

licensee  as  a  mere   trespasser.     He  may  not,  it  is  true,  l)e 

able  to  actually  enter,  as  in  the  case  of  a  lease  ;  or  to  do  more 

than  give  notice  of  the  avoidance.     But  such  notice  he  should 

give.'"    And,  independently  of  those  provisions,  whatever  may 

be  the  terms  of  a  proviso  for  re-entiy,  they  should  be  strictly 

pursued.     "Where  the  proviso  was,  that  the  grantor   might, 

'  See  atite,  p.  239.  '  Roberts  v.  Davey,  4  B.  i:  Ad.  GG4, 

'  Martyn  v.  Williams,   1   H.  &  N.  G72. 

917 ;  Nerval  v.  Pascoe,  34  L.  J.   Ch.  ''  Doe  v.  Wood,  2  B.  k  Al.  740. 

In  Martyn  v.  Williams,  a  cove-  -'  Ante,  p.  255. 

aant  to  repair  works  was  held  to  be  "  Roberts  v.  Davey,  sup.  GG4,  C71, 

jinfringod    by    not   repairing  certain  G72. 

|pit-pans  and  levels  :  seep.  82G.  '  Muskett  v.   Hill,   5  Ring.  N.  C. 

*  Nerval  i\  Pascoe,  sup.  694 ;  S.  C.  7  Scott,  855. 

*  See  Ward  v.  Day,  4  B.  &  S.  358;  '"  Roberts  r.  Davey,  4  B.  &  Ad.  GG4, 
Roundwood   Collier}'  Co.,    1897,  G71,  672  ;  James  v.  Young,  27  Ch.  1). 

'  li.  301,  399.  *         661,  662. 
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Intention 
implied  from 
acts. 


Wrongful  re- 
entry. 


on  breach  of  covenant,  avoid  the  grant  by  giving  the  hcensee 
notice  of  the  avoidance ;  and  the  notice  actually  given  was, 
that,  unless  the  covenant  was  thenceforth  observed,  the  grant 
would  be  avoided  ;  it  was  held,  that  this  was  an  insufficient 
notice.^  And  the  provisions  of  section  14  of  the  Conveyancing 
Act,  1881,  restricting  the  right  of  forfeiture,-  apply  to  mining 
licences  ;  a  "  mining  lease  "  under  the  Act  including  a  licence.^ 

And  the  acts  of  the  grantor  may  show  an  intention  on 
his  part  to  waive  a  forfeiture.  And  where  a  grantor  attempted 
(although  illegally)  to  levy  a  distress,  and  afterwards  entered 
into  negotiations  to  grant  a  new  licence  on  the  expiration 
of  the  existing  one,  it  was  held,  that  such  an  intention  was 
sufficiently  shown.*  However,  the  exercise  of  a  right  ol 
re-entry  may  sometimes  be  inferred  from  the  acts  of  th( 
grantor,  where  those  acts  would  otherwise  have  been  wrongful.- 

For  a  wrongful  re-entry  the  licensee  may  bring  an  action.*" 


/.  Stamps. 

Stamps.  A   licence   to  get  minerals  of  the  Duchy  of  Cornwall  fo: 

a  period  not  exceeding  one  year  is  exempt  from  stamp  duty.'^ 


1  Muskett  V.  Hill,  5  Bing.  N.  C. 
694. 

2  See  ante,  pp.  255,  256. 
^  See  ante,  p.  170,  n. '. 

•»  Ward  V.  Day,  4  B.  &  S.  337 ;  5  ib. 
359. 

5  Doe  V.  Wood,  2  B.  &   Al.  724. 

'■'  Ib.  Muskett  v.  Hill,  snj).  In 
Scotland  a  licensee,  who  had  been 
made  liable  for  flooding  an  adjoining 


naine,  was  held  disentitled  to  an  in 
demnity  from  his  licensor ;  but  i 
was  intimated,  that,  if  he  had  bee: 
a  lessee,  his  position  might  have  bee: 
different :  Brand  v.  Bell's  Trustees 
11  Sess.  Cas.  (3rd  Ser.),  42. 

7  7  &  8  Vict.  c.  65,  s.  43.  An  equii 
able  assignment  of  a  licence  did  nc 
formerly  require  a  stamp  :  see  Harkf 
V.  Birkbeck,  3  Burr.  1563. 


CHAPTER   XIII. 

BAXKEUPTCY   AND   DEATH   AND   CONSEQUENT 
DEVOLUTION. 

a.    Baiihriipfrij — Derolittion. 

The   bankruptcy    of  any   partner    in    the    working   of   an  Dissolution 

,     ,        ,      .  .       ,      of  partner- 

ordinary   mme   or   quarry,   whether   he  is  a  partner  m  the  ship. 

land  itself  also,  or  a  mere  co-owner  of  the  land,  operates,  it 
is  conceived,  as  a  dissolution  of  the  partnership.  And,  if 
any  subsequent  working  is  carried  on  between  the  old  partner 
and  the  trustee,  it  is,  it  is  conceived,  by  virtue  of  a  fresh 
partnership  arrangement.  There  are,  no  doubt,  authorities 
declaring  that,  in  this  respect,  mining  partnerships  differ 
from  other  kinds  of  partnership.^  But,  unless  these  authori- 
ties are  taken  to  apply  to  cost-book  mines,-  they  cannot, 
it  is  conceived,  be  considered  law.'' 

It  is  impossible  for  two  or  more  partners  in   a  mine  or  Devolution. 
quarry  to   defeat  the  policy  of  the   bankrupt   laws   by  pro- 
viding, that,  on  the  bankruptcy  of  any  of  tlieni,  his  trustee 
shall  not  l>e  entitled  to  his   interest  in  the  land,   but  only 
to  his  interest  in  the  assets  other  than  the  land.' 

A  person,  who  works  mines  or  quarries,  may  be  a  trader  Trader— 
in  the  sense  that  mining  operations  have  always  been  regarded  ruptcy  Act. 
as  a  species  of  trade.''  He  may  not,  however,  necessarily  be 
a  trader  within  the  meaning  of  the  Bankr.  dr.)  Am.  Act, 
1872;"  and  it  may  be  important  to  considei'  under  what 
circumstances  he  is  or  becomes  a  trader  witbin  tb(!  iii(!aiiiiig 
of  that  Act. 

'  Fereday  r.  Wightwick,  1  R.  &  My.  355. 

149;    Ex  parte  Broadljcnt,  1  M.  k.  A.  ■•  Whitmorc  v.  :Mason,    2  J.   A;  H. 

688.     See  ante,  p.  149.  204, 

"     '  See^w.?/,  p.  544.  *  Sec  ante,   p.    G9,  n.',    and   cases 

See   Jofferys    v.    Smith,  .3   Russ.  there  cited. 

'.     Cf.  Tatam  v.  Williams,   .3  H&.  «  35  ^  .30  Vict.  c.  58. 
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Ahmi-makers        The   Act    itself  ^  includes    in   its   specification   of   traders 

makers— lime  alum-makers,"  brickmakers,''  and   limeburners.^     It  also  in- 

buraers.  cludes  "persons  who    .  .  .  seek  their  living  by  buying  and 

selling  .  .  .  goods  or  commodities,  or  by  the  workmanship 

or  conversion  of  goods  or  commodities."^ 

The  owner  of  a  phosphate  mine,  who  sells  the  phosphate^ 
is  not  within  the  latter  description.^ 

Nor  is  a  person  who  digs  stones  from  his  own  quarry, 
and  sells  them  ; "  although  he  may  become  so  by  purchasing 
stones  from  others,  if  the  purchase  is  on  an  extensive  scale, 
and  he  intends  to  carry  on  a  trade.'* 

Nor  is  a  person  who  works  a  coal  mine,  and  sells  the  coal ; 
whether  he  has  acquired    the   mine  for  that  very  purpose, 


Phosphate 
mine. 

Stone  quarry. 


Coal  mine. 


IS.    4;     20    &    21    Vict.    c.    GO, 
s.  90. 

-  An  alum-maker  was  formerly  held 
to  be  a  trader,  or  not,  according  as 
he  manufactured  independently  as  a 
trade,  or  merely  manufactured  as  a 
mode  of  enjoying  the  profits  of  his 
land  :  see  Newton  v.  Newton,  2  Wils. 
170;  Port  v.  Turton,  ih.  172;  Wat- 
kins  V.  Caddell,  1  B.  C.  C.  176 ;  Wells 
V.  Parker,  1  T.  E.  38;  Parker  v.  Wells, 
1  B.  P.  C.  545;  Sutton  v.  Weeley,  7 
East,  447  ;  Ex  parte  Burgess,  2  Gl.  & 
J.  200. 

•'  A  brickmaker  was  formerly  held 
to  be  a  trader,  if  he  purchased  or 
rented  land,  and  manufactured  bricks 
thereout  for  public  sale  as  an  inde- 
pendent trade  {Ex  -parte  Harrison,  1 
B.  C.  C.  173;  Wells  v.  Parker,  sup. 
34;  Parker  v.  Wells,  sup.  ;  Sutton  r. 
Weeley,  sup.  448  ;  Ex  parte  Burgess, 
sup.  199  ;  Heane  v.  Rogers,  9  B.  &  C. 
590) ;  or  if  the  produce  of  his  land 
was  merely  the  raw  material  of  a 
manufacture,  and  was  used  as  such 
(Wells  V.  Parker,  sitp.)';  or  if  he  pur- 
chased the  materials  of  his  manufac- 
ture (Ex parte  Gallimore,2  Rose,  424). 
But  he  was  not  held  to  be  a  trader,  if 
he  merely  manufactured  as  the  most 
beneficial  means  of  enjoying  the  pro- 
fits of  his  land  {Ex  p>arte  Harrison, 
s?(jj. ;  Wells  «•.  Parker,  S2<^;.;  Parker  i-. 


Wells,  Slip.;  Sutton  i\  Weeley,  sup 
442  ;  Ex  parte  Gallimore,  sup. ;  E. 
parte  Burgess,  sup. ;  Heane  v.  Rogers 
sup. ;  Paul  V.  Dowling,  3  C.  &  P.  500) 
whether  he  had  a  freehold  or  a  lease 
hold  interest  therein  {Ex  parte  Galli 
more,  sup. ;  Ex  parte  Burgess,  sup. 
Re  Cleland,  2  Ch.  469) ;  and  notwitb 
standing  that  various  ingredients  wer 
used,  and  that  by  the  manufactur 
the  earth  was  changed  into  a  totall 
different  substance  (Sutton  v.  Weele; 
Slip.  447).  And  manufacturing  genei 
ally  for  sale  did  not,  of  itself,  constitut 
him  a  trader,  if  he  had  acquired  tb 
land  by  gift  or  devise  (Sutton 
Weeley,  sup.  446,  447.  See,  howeve 
Wells  V.  Parker,  sup.  40). 

"*  The  same  distinction  was  former' 
held  to  prevail  in  the  case  of  lim 
burners,  as  in  the  case  of  alum-make 
(as  to  which  see  supra,  n.  -) :  si 
Sutton  V.  Weeley,  sup.  4A7 ;  Ex  pai 
Ridge,  1  Rose,  316  ;  Ex  parte  Burgef 
sup.  200  ;  Paul  v.  Dowling,  sup. 

5  S.  4;  20  &  21  Vict.  c.  t 
s.  90. 

•^  Ex  parte  Schomberg,  10  C 
172. 

'  Ex  parte  Gardner,  1  Rose,  37 
see  also  Ex  parte  Burgess,  sup.  2f 
and  cf.  Steward  r.  Blakeway,  6  I 
481. 

*  ^.r  parte  Gardner,  stq). 
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or  not.^  And  the  mere  facts  of  his  buvinrr  articles,  and  selling 
them  to  his  own  pitmen,  will  not  constitute  him  a  trader.-  But 
if  he  procures  a  particular  species  of  coal  from  elsewhere  on 
an  extensive  scale,  to  sell  with  his  own,  and  so  render  his 
own  marketable ;  and  sells  them  together ;  he  becomes  a 
trader.^     For,  in  such  a  case  he  both  hnjs  and  sells.* 

A  person  who  takes  a  lease  of  salt-works  and  brine-pits  Salt  mine, 
for  the  purpose  of  manufacturing  salt  out  of  the  springs 
and  rock  salt  on  the  demised  premises,  and  who  manufactures 
salt  accordingly,  and  sells  it,  is  not  within  the  description ; 
uhhough  these  several  acts  are  done  in  conjunction  with 
uiiother  person,  and  for  the  common  benefit.^ 

Xor  is  a  person,  who  becomes  the  lessee  of  a  quarry.  Slate  quarry, 
d  works  it  up  into  slates  for  sale,  within  the  description." 
And  he  is  not  brought  within  it  by  merely  selling  tools 
mid  gunpowder  to  his  workmen."  And,  of  course,  he  is 
not  brought  within  it  by  a  single  act  of  selling  spare  iron 
t')  a  builder  to  be  used  in  Iniildings  on  tlie  premises.^ 

Xor  is  a  person,  who  smelts  iron   or   lead  ore   from  his  iron  mine— 

u  mines  into  pig  iron,  and  sells  it,  within  the  description ;  ^^°'   ™'"'^" 

hough  various  ingredients  are  used  in  the  smelting,  and 

iiv  the  smelting  an  essentially  different  substance  is  produced.^ 

'    !l   where   a   person   not  merely  raises  iron  ore  from  his 

11  mine,  but  purchases  other   iron  ore  on  a  large  scale, 

;uid  manufactures  and  sells  both,  he  becomes  a  trader.^"    And 

the  ore  bought  is  to  the  ore  raised  in  such  a  proportion 

that  of  05  or  70  to  35  or  30  per  cent.,  the  buyer  becomes 

trader;    notwithstanding   that  the   ore  bought   may   have 

l"iii    \)()u<j)\l    for   the   purpose  of   making  the  ore  raised  a 

Port  V.  Turton,  2  Wils.  1G9  ;  Wells  in  Crawshay  v.  Maule,  1  Swanst.  518, 

I'arkcr,    1    T.    R.    38;  on   appeal,  523. 

ker  V.  Wells,  1  B.  P.  C.  545  ;  Ex  '•  Be  Cleland,  2  Ch.  4Gfi.     Cf.  Kent 

■  ir.    Broadbcnt,    1   M.   &    A.   GIG;  r.  Astley,  L.  R.  5  Q.  B.  19,  25. 

'"•  Fonl.l.  Bk.  R.  251.  7  He   Cleland,   sttp.     Cf.  Ex  imrte 

-  A'jpar/c  Gallimore,  2  Rose,  424.  Gallimore,  s»j;. 

*  Port  V.  Turton,  sitp.  170 ;  Exparlc  «  lie  Cleland,  sitp. 

Gallimorc,  sup.  o  See  Watkins  v.  Caddel,  1  B.  C.  C. 

*  Sec   and   consider   Anon.    Fonbl.       17G;  Sutton  r.  Wceley,  .s»^j.  447. 
iBk.  R.  251.     Cf.  Sutton  v.  Weeley,  7  '"  Sec  Watkins  v.  Caddel,  s?<2^.  178; 

East,  448.  Crawshay  v.  Maule,   1  Swanst.  523, 

Ex  parte  Atkinson,  1  M.  D.  &  De  528.     Cf.  Wells  v.  Parker,  sup.  34,  39. 
300.     Tl.is  principle  was  doubted 
M.M.  m 
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Doubtful 

cases. 


England. 


marketable  commodity.^  Where  the  lessee  of  an  iron  mme 
purchased  large  quantities  of  pig  iron,  which  he  manufactured 
into  cast  iron  implements  for  the  purpose  of  working  the 
mine ;  and  sold  to  persons  in  the  neighbourhood  the  surplus 
of  the  cast  iron,  which  he  did  not  require  to  use ;  whether  he 
was  a  trader  or  not  was  held  to  be  a  question  of  his  intention." 

Whether  or  not  there  is  a  trading  may,  in  doubtful  cases, 
depend  on  whether  the  land  is  ancillary  to  the  manufacture, 
or  the  manufacture  to  the  land.^ 

Similar  considerations  applied  in  England  under  the  Bank- 
ruptcy Act,  ISeO.'^  But  the  Bankruptcy  Act,  1883,  abolished 
the  distinction  in  England  between  traders  and  non-traders. 


Dissolution 
j)artnership 

Devolution  • 
mine — un- 
severed 
minerals. 

Dower. 


h.  Death — Devolution. 

of  The  death  of  any  partner  in  an  ordinary  mine  or  quarry 
operates,  it  is  conceived,  as  a  dissolution  of  the  partnership.^ 

—  It  need  hardly  be  said,  that  minerals  when  un severed 
are  part  of  the  mine  or  quarry  containing  them,  and  devolve 
with  it,  and  not  as  pure  personal  estate.*' 

Dower  may  be  due  of  mines  or  quarries  wrought  during 
the  coverture.'^  And  it  is  immaterial,  in  order  that  a  right 
of  dower  may  accrue,  whether  the  mines  or  quarries  were 
wrought  l)y  the  husband,  or  by  lessees  for  years  under  him  ; 


1  Turner  v.  Hardcastle,  11  C.  B., 
N.  S.  683. 

2  Ex  parte  Salkeld,  3  M.  D.  &  De 
G.  125. 

^  See  Ex  parte  Harrison,  1  B.  C.  C. 
178 ;  V^ells  v.  Parker,  1  T.  R.  34.  Cf . 
Crowther  v.  Thorley,  31  W.  R.  564. 
There  the  rules  of  a  building  society 
provided,  that  upon  the  conveyance 
of  land  by  the  society  to  its  members, 
the  mines  should  be  reserved  to  the 
trustees  of  the  society,  who  should 
have  "full  power  to  sell  lease  get  or 
win"  the  minerals  as  they  should 
think  best,  for  the  benefit  of  the  mem- 
bers. It  was  held,  that  the  winning 
of  the  minerals  was  not  merely  sub- 
sidiary to  the  main  object  of  the 
society  ;  that  it  was  a  carrying  on  of 
a  business  ;  and  that  the  society  was, 


therefore,  within  s.  4  of  the  Comp. 
Act,  1862. 

^  See  s.  4  ;    sch.  1. 

*  Notwithstanding  the  dictum  to 
the  contrary  in  Fereday  u.  Wightwick, 
1  R.  &  My.  49.  See  Tatam  v.  Wil- 
liams, 3  Ha.  355.  Cf.  as  to  bank- 
ruptcy, ante,  p.  271.  See  also  ante, 
p.  149,  n.'\ 

6  Port  V.  Turton,  2  Wils.  172.  It 
has  always  been  necessary,  that  a 
will  of  mines  should  be  executec 
with  the  same  formalities  as  a  wil 
of  surface  property :  &ee  ih.  For  th( 
form  of  an  order  in  an  administratioi 
action  for  the  appointment  of  a  re 
ceiver  and  manager  of  a  testator'; 
mines,  see  Shale  v.  Hodson,  Crock 
ford  V.  Salmon,  Set.  64G,  647. 

■  Stoughton  r.  Leigh,  1  Taunt.  402' 
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and  whether  such  lessees  paid  pecuniary  rents,  or  rents  in 
kind  ;  and  whether  the  mines  were  under  the  husband's 
own  lands,  or  under  the  lands  of  another  person,  if  the 
husband  had  obtained  from  such  other  person  (not  a  mere 
licence,  but)  a  grant  to  take  the  whole  stratum.^  Dower 
e:innot  be  due  of  mines  or  quarries  unopened  -  during  the 
coverture ;  whether  under  the  husband's  own  lands,  or  under 
llic  lands  of  others;  and  whether  such  mines  or  quarries 
were  left  unopened  by  the  husband,  or  by  his  lessees.'' 

Dower    may   be    assigned    of    mines    or    quarries    either  Assignment 

•^  >=>  ^  of  dower. 

collectively  with  other  lands,  or  separatelj^  of  themselves.^ 
It  should,  it  has  been  said,  be  assigned  by  metes  and  bounds, 
if  practicable :  otherwise  either  by  a  proportion  of  profits, 
or  l)y  separate  alternate  enjoyment  of  the  whole  for  short 
proportionate  periods.'  In  assigning  dower  an  estimate  should 
be  made  of  the  annual  value  of  the  open-  mines  or  quarries 
as  part  of  the  value  of  the  estates  of  w'hich  the  widow  is 
dowable.'^  But  it  is  not  necessary  to  assign  an}^  of  the  open  - 
mines  themselves,  or  any  portions  of  them.  The  third  part 
in  value  to  be  assigned  may  consist  wholly  of  land  set  out 
by  metes  and  ])ounds,  and  containing  none  of  the  open- 
mines.  Or  any  of  the  mines  themselves  may  be  included 
in  the  assignment ;  being  specifically  described,  if  the  par- 
ticular lands  in  which  they  lie  are  not  also  assigned.  Or  the 
enjoyment  and  perception  of  the  profits  of  any  of  the  particular 
mines  may  be  divided.'  However,  at  the  present  day  dower 
is  hardly  ever  actually  assigned. 

On    the   death    of   any   tenant  in   common    or   coparcener  Co-owner. 
of  a  mine  or  quarry,  his  or  her  share  devolves  as  real,  and 
not  as  personal,  estate.*^ 

On   the  death  of   any   partner  in  the  working  of  a  mine  rintncr  in 

,         .  /     1        1        1     -J      If      1  •      working. 

or  quarry,  who  is  a  mere  co-owner  of  the  land  itself,  his 
share  devolves  as  real,  and  not  as  personal,  estate."     ^\  liile, 

'  76.  1  Vern.  218. 

'  Ah   to   open    and    new   mines  or           ^  Stougliton  v.  Leigh,  1  Taunt.  410, 

qaarries,  see  rnitc,  pp.  .32  ct  scq.  111. 

*  Stoughtou  t'.  Leigh,  sup.  "  See  Steward  r.  Bhikeway,  G  Eq. 

*  lb.  481,  482,  per  Lord  Komilly. 

*  76.  s  76. 

*  76.  410  :  see  also  Ilohy  v.  Hoby, 
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Ordinary 
partner. 


Mortmain. 


however,  this  is  quite  clear  as  a  principle,  its  application 
to  a  particular  state  of  facts  often  gives  rise  to  difficulties. 
The  parties  may,  for  example,  by  the  nature  of  their  opera- 
tions, leave  it  in  doubt,  whether  they  have  not  constituted 
themselves  partners  in,  and  altered  their  relations  as  mere 
co-owners  of,  the  land.  ^Yhere  any  such  doubt  arises,  the 
test  for  resolving  it  is  to  be  found  in  the  answer  to  the 
question,  Have  the  parties  treated  their  operations  as 
ancillary  to  the  land,  or  the  land  as  ancillary  to  their  opera- 
tions ?  In  the  former  case,  their  relations  as  co-owners  of 
the  land  will  not  have  been  altered.  In  the  latter,  they  will. 
Quarrying  will  frequently  be  found  to  come  under  the  former 
case.  Such  an  operation  as  digging  out  iron  ore,  and  turning 
it  into  iron  bars,  will  usually  be  found  to  come  under  the  latter.^ 
If  two  or  more  persons  are  co-owners  of  land,  and  carry  on 
a  trade  as  ancillary  to  it,  and  out  of  the  undivided  profits  of  the 
trade  purchase  other  land,  the  purchased  land  will,  on  the 
death  of  one  of  them,  devolve  as  real,  not  as  personal,  estate.- 
The  share  of  an  ordinary  partner  in  a  mine  or  quarry 
devolves,  prima  facie,  as  personal  estate.'^  But,  of  course,  his 
interest  in  land  will,  in  case  an  intention  to  that  effect  be 
clearly  indicated,  devolve  as  real  estate.*^ 

Where  mines  or  quarries  are  vested  in  trustees  for  a 
partnership  or  company  in  trust  for  the  individual  members 
in  proportion  to  their  shares,  the  interest  of  each  member, 
although  an  interest  in  the  land,  may  lawfully  be  bequeathed 
to  a  charity.-"'  Shares  in  Irish,  or  Scotch,  or  foreign  mines, 
were  never  within  the  policy  of  the  Mortmain  Acts.** 


1  lb.  481,  per  Lord  Romilly:  see 
also  Davies  v.  Games,  12  Cli.  D.  813, 
and  cases  there  cited.  For  tlie  test, 
whether  a  share  in  a  mining  concern 
is,  or  is  not,  an  interest  in  land 
within  s.  4  of  the  Statute  of  Frauds, 
see  ante,  pp.  201,  202. 

-  Steward  v.  Blakeway,  6  Eq.  479 ; 
4  Ch.  603. 

"  Crawshay  r.  INIaule,  1  Swanst. 
o08  ;  Steward  v.  Blakeway,  6  Eq.  481 ; 

22  of  Partnership  Act,  1890. 

•*  See  Balmain  r.  Shore,  9  Ves.  5C0. 
See    ^Mortmain   v.    Charit.    Uses 


Act,  1891,  54  &  55  Vict.  c.  73. 
Previously  to  this  Act,  if  trustees 
held  in  trust  for  the  individual  mem- 
bers in  proportion  to  their  share? 
no  member  could  bequeath  his  shart 
to  a  charity :  Hayter  v.  Tucker,  ^ 
K.  &  J.  243,  246  ;  Entwistle  v.  Davis 
4  Eq.  272  ;  which  must  be  taken  t( 
have  overruled  Morris  v.  Glynn,  2' 
Beav.  218.  But  otherwise,  if  the; 
held  in  trust  for  the  undertakin; 
generally :  Hayter  v.  Tucker,  suj). 

« Baker  r.  Sutton,  1  Keen,  234.    Fo 
the  form  of  the  order,  see  ib.;  Set.  1132 
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\\Tiere  certain  sums  payable  half-yearly,  and  described  as  Devolution  — 
**  farther  consideration  money ;"  and  depending  on  the  rate  real  and 
of  workinfir  the  demised  mines :  were,  in  addition  to  an  annual  Personal 

c>  '  -  representa- 

MU'face  rent,  reserved  to  the  lessor,  his  heirs  and  assigns  ;  it  tives. 
was  held,  that,  as  between  the  real  and  personal  representa- 
tives of  the  lessor,  these  sums  were  in  the  nature  of  rent,  and 
passed  to  the  heir.^     However,  where  A,,  being  the  owner  of 
mines,  executed  a  deed,  by  which  he  "  sold  and  disposed  of, 
and  granted  and  conveyed  "  them  to  B.  for  99  years,  subject 
to  the  payment  to  the  owner,  his  "executors,  administrators," 
and  assigns,  of  ii7,998  by  instalments  extending  over  the  first 
twelve  years;  and  on  non-payment,  power  was  given  to  A., 
Ills  "  executors,  administrators,"  and  assigns,  to  distrain  and 
rt-enter ;  and  provisions  were  made  for  the  consequent  avoid- 
ance of  the  grant,  and  for  relieving  A.,  his  "heirs,  executors, 
administrators,"  from  any  liability  to  repay  any  part  of  the 
purchase-money"  for  the  "minerals"  sold;   and  the  deed 
also  enabled  B.   to   become  the  tenant  of  the  surface  at  a 
rtiit  extending  over  the  whole  period;  and  this  rent  and  an 
incidental  power  of  distress  were  reserved  to  A,,  his  "  heirs 
'id  assigns;"  it  was  held,  that  the  unpaid  instalments  of  the 
-7,998  were   not   in   the   nature  of  rent,   but  constituted  a 
I'ta-sonal  debt  owing  l)y  the  lessees. - 
()re   is   analogous  to  money,    and  a  reservation  of  ore  or  i^^!""  ^""^  '^^- 

^  ''  mamderman. 

toll  will  go  to  the  remainderman  as  money,  although  made 
I'ayable  to  the  lessor,  his  heirs  and  assigns.'^ 

The  Apportionment  Act,  1870,^  applies  to  rents  or  royalties  Apportion- 
reserved  at  fixed  periods.''  ]3ut  it  does  not  apparently  apply 
to  royalties  payable  at  uncertain  times,  and  depending  upon 
acts  within  the  will  and  pleasure  of  tlie  party  who  is  to  pay; 
such  as  royalties  payable  upon  a  sale  of  the  produce  of  the 
mine  or  (ptarry.''' 

'  Barrs  v.  Lea,  33  L.  J.  Ch.  437.  "  St.  Aubyn  v.  St.   Aubyn,  1   Dr. 

'  Hatherton  v.  Bradbuine,  13  Sim.  &    Sm.    611.     This   was    a    decision 

599.  under  4  &  5  Will.  4,  c.  22,  tho  lan- 

•'  Campbell   v.   Leach,   Amb.    748  :  guage  of   which  is  rents,  annuities, 

«ee  also  Basset  v.  Basset,  ih.  843.  and  other  payments  "made  payable 

■•  33  &  .34  Vict.  c.  35.  or  coming  duo  at  fixed  periods."   The 

'  See  Llewellyn  v.  Rous,  2  Eq.  27,  language  of  the  Act  of  1870  (33  &  34 

''■  ilecibion  under  4  &  5  Will.  4,  c.  22.  Vict.  c.  -35,  s.  2)  is  different;    being 
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Mortmain. 


Devolution  - 
minerals  or 
their  pro- 
ceeds. 


Devolution  — 
fixtures  and 
moveable 
effects. 


Mining  rents  and  roj-alties  were  always  personalty,  not 
realty,  for  the  purposes  of  the  Mortmain  Acts.^ 

Where  the  tenant  for  life  of  a  settled  mine  or  quarry,  in 
the  exercise  of  his  right,  works  it,  the  minerals,  which  by  the 
working  he  has  converted  into  chattels,  devolve,  on  his  death, 
on  his  personal  representative,  and  not  on  the  remainderman  ;  - 
the  tenant  for  life  having  made  them  his  absolute  propert}^" 

Salt  pans  erected  for  the  purposes  of  salt  works  by  a  tenant 
in  fee  simple,  which  were  removable,  have  been  held  to  go  to 
the  heir,  and  not  to  the  executor ;  the  salt  works  having  been 
necessary  for  the  enjoyment  of  the  inheritance.^  It  has, 
however,  been  held,  that,  where  a  tenant  for  life  or  in  tail 
erects  a  fire  engine  to  work  his  colliery,  it  will,  on  his  death, 
devolve  as  personalty,  and  not  go  with  the  estate  to  the 
remainderman  ;  a  colliery  having  always  been  considered  as 
a  species  of  trade.''  The  question,  whether  such  articles  as 
materials  laid  down  for  making  waggon- ways,  or  such  articles 
as  fire-engines,  are  fixed  to  the  freehold,  and  pass  therewith 
to  the  heir  or  remainderman  ;  or  go  to  the  personal  repre- 
sentative of  the  party  erecting  them ;  will  sometimes  be 
determined  by  the  custom  of  the  district  in  question." 


"  rents,  annuities,  dividends,  and 
other  periodical  payments  in  the 
nature  of  income."  But  "periodical 
payments "  would  probably  receive 
the  same  construction  as  "  payments 
at  fixed  periods."  See,  however,  Set. 
1482,  1483.  As  to  apportionment  in 
Scotland  between  an  heir  and  an 
executor,  see  Weir  v.  Durham,  8  Sess. 
Cas.  (Ser.  3),  725.  The  proper  prin- 
ciple, on  which  an  apportionment  of 
rent  should  be  made,  where  a  man 
dies  intestate,  having  been  the  owner 
in  fee  of  a  mine,  and  the  lessee  for  a 
term  of  the  overlying  surface ;  and 
either  property  is  valueless  without 
the  other ;  and  the  heir-at-law  and 
administrator  are  desirous  that  both 
properties  should  be  let  together  to 
the  same  tenant ;  is  to  assume  the 
mine  and  the  surface  to  have  always 
been  differently  owned,  and  then  to 
calculate  what  rent  the  mine  owner 


would  have  to  pay  for  the  use  of  the 
surface :  see  Guest  i\  East  Dean, 
L.  R.  7  Q.  B.  342  ;  Kittow  v.  Liskeard, 
10  ib.  13.     Cf.  Ley  v.  Ley,  6  Eq.  174. 

1  Brook  V.  Badley,  4  Eq.  106. 

2  Stuart  V.  Bute,  1  Dow,  86. 
^  See  ante,  pp.  57,  68.     See  Port  v. 

Turton,  2  Wils.  172.  As  to  lunatics, 
see  cnite,  p.  56,  68. 

■»  Lawton  v.  Salmon,  1 H.  Bl.  259  n.j 
'"  Lawton  v.  Lawton,  8  Atk.  13,  16; 
Dudley  v.  Warde,  Amb.  112,  114  i 
see  also  ante,  p.  69,  n.^,  and  othel 
cases  there  cited.  See  Wake  v.  Halll 
8  A.  C.  195,  210. 

'^  See    Lowther    v.    Cavendish, 
Eden,  99,    118.     An  inquiry   on  the 
subject  will,  if  necessar}',  be  directed^^ 
ib.     As  to    buildings  and  machinerjj 
erected   under   the   Derbyshire    cus^ 
toms,  see  Wake  v.  Hall,  sicj).  195,  216  ;| 
2]ost,  Chap.  XXI.,  «.    As  to  Scotch  law, 
see  Bain  r.  Brand,  1  A.  C.  762. 


CHAPTER   XIY. 

NEIGHBOUES— SUPPORT. 

PART  A.— GENERAL  PRINCIPLES— NATURE  OF  RIGHT. 

a.   General  rriuc'ipJes. 

It  has  been  seen,  that,  where  mmes  subjacent  to  a  surface,  Generally. 
and  the  surface,  are  differently  owned ;  whether  such  owner- 
ship has  always  been  separate,  or  the  separation  has  been 
effected  by  some  instrument  of  severance ;  the  mines  and  the 
surface  are  separate  tenements,  and  possess  all  the  incidents 
of  separate  ownership.^  Of  course,  the  same  principle  applies, 
where  an  underlying  and  an  overlying  mineral  property  are 
differently  owned.-  And,  h  Jhrtinri,  it  must  apply,  where 
mines  are  differently  owned  from  a  laterally  adjacent  sur- 
face ;  or  where  two  laterally  adjacent  mineral  properties  are 
differently  owned.  Where  any  of  these  states  of  things  exists, 
it  is  important  to  ascertain  what  the  mutual  rights  and  duties 
of  the  adjoining  owners  are. 

"  Wlien  anything  is  granted,  all  the  means  to  attain  it  and  Grant 

all  the  fruits  and  effects  of  it  are  granted  also  ;  and  shall  pass  everything 

inclusive  together  with  the  thing  by  the  grant  of  the  thing  ;\^°^"^J^^'^y^^^ 

itself,  without   tlu!   words  cum  jiciiinrntiis,  or   any  such   like  of  thing 

•  7     •         granted. 
words.     C'liiriDiqid'  Illiquid  vonceditiir,  conecdilur  etiani  ct  id  sine 

quo  res  ipsa  nun  esse  potnit.''^     A  grant  of  mines,  therefore, 

carries  with  it,  jiriiwi  /'ide,  the  power  to  dig  them.'     xVnd,  in 

like  manner,  a  grant  of  the  surface  involves,  nrini'',  Jaric,  llic, 

right  to  have  that  surface  preserved  in  its  natural  state. '     And 

>  Sec  ante,  pp.  -38,  79.  E.  &  B.  149  ;  8  H.  L.  C.  3G0 ;  Smith  v. 

»  See  Mundy  v.  liiitland,  23  Ch.  D.  Darby,  L.  R.  7  Q.  B.  722;    Ramsay  v. 

81,   89,    96  ;    lie    Gerard   and    L.    &  Blair,  1  A.  C.  703 ;  Pountney  r.  Clay- 

N.   W.    R.  Co.,    1894,  2   Q.  P..   915;  ton,   11    Q.    I^..    D.   H39 ;  Robinson  v. 

1895,  1  Q.  B.  459.  Milne,  53  L.  J.  Ch.  1074. 

*  Shep.  Touch.  89.  '^  Pountney  v.  Clayton,  sup. ;    Mid. 

*  lb.;    Rowbotham    v.    Wilson,"   8  Rail.  Co.  r.  Robinson,  15  A.  C.  27. 
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A  man  may 
use  his 
property  as 
he  pleases. 


A  man  may 
not  interfere 
with  his 
neighbour's 
rights. 


the  case  is  precisely  the  same  where  there  is  an  exception  of 
mines,  or  of  the  surface.  For  "  what  will  pass  b}'-  words  in  a 
grant  will  be  excepted  by  like  words  in  an  exception."^ 

And  where  it  is  not  known,  whether  mines  have  been  the 
subject  of  grant  or  of  exception,  but  it  is  merely  known  that 
their  ownership  is  in  fact  distinct  from  the  ownership  of 
adjoining  property,  similar  principles  apply.  For  it  is  a  rule 
that  every  man  may  use  his  property  as  he  pleases,  and  make 
the  most  of  it.~  "  The  general  rule  of  law  in  both  countries'^ 
is,  that  the  owner  of  one  piece  of  land  has  a  right  to  use  it  in 
the  natural  course  of  user,  unless  in  so  doing  he  interferes 
with  some  right  created  either  by  law  or  contract.  And,  as  a 
branch  of  that  law,  the  owner  of  the  minerals  has  a  right  to 
take  away  the  whole  of  the  minerals  in  his  land,  for  such  is 
the  natural  course  of  user  of  minerals  ;  and  a  servitude  to 
prevent  such  an  user  must  be  founded  on  something  more 
than  mere  neighbourhood."^ 

There  is,  however,  another  rule,  expressed  by  the  maxim, 
sic  utere  tno  ut  alienum  non  Uedas,  that  a  man  must  not  in  the 
user  of  his  property  do  an  injima  to  his  neighbour.-^  This  is 
a  mere  corollary  from  the  previous  rule.  For  the  general 
right  of  every  person  to  use  and  enjoy  his  own  property  must 
be  so  limited  as  to  secure  every  other  person  in  the  enjoyment  n 
of  a  corresponding  right. 


h.  Nature  of  liigJit. 
(a)   Generally. 

Lateral  and  Support  may  be  lateral  or  vertical,  or  partly  lateral  an 

port  ^""^ ''"^'"     partly   vertical.      It   has   been   often    said,    that    there   is 

difference  in  principle  between  the  right  of  lateral  and  the" 


\ 


'  Shep.  Touch.  100 ;  Cardigan  v. 
Annitage,  2  B.  &  C.  207;  Goold  v. 
G.  W.  Deep  Coal  Co.,  12  L.  T.  N.  S. 
844. 

■-  See  Crompton  v.  Lea,  19  Eq.  126  : 
see  also  Rylands  v.  Fletcher,  L.  R, 
3  H.  L.  338. 

^  England  and  Scotland. 


■*  Wilson  V.  Waddell,  2  A.  C.  99, 
per  Lord  Blackburn. 

5  See  Harris  v.  Ryding,  5  ]\I.  &  W. 
73  ;  Rowbotham  v.  Wilson,  8  H.  L. 
Cas.  360;  Smith  v.  Darby,  L.  R.  7 
Q.  B.  723 ;  Eadon  v.  Jeffcock,  L.  R. 
7  Ex.  387,  396;  Crompton  v.  Lea, 
sup. 


not  an  ease- 
ment. 
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right  of  vertical  support.^  But  it  is  difficult  to  refer  to  any 
principle  applicable  to  the  former  right,  which  does  not 
equally  apply  to  the  latter ;  and  it  is  submitted,  that  the 
two  rights  depend  upon  precisely  the  same  principles.- 

Support,  whether  lateral  or  vertical,   may  be  support  for  Natural  and 

..  ",,  non-natural 

land  ni  its  natural  state,  whether  uncovered  by  water,  or  state, 
eiivered  by  water  the  presence  of  which  is  due  to  natural 
causes;  or  support  for  land  in  its  non-natural  state,  whether 
ill  titicially  burdened  by  a  building  or  a  canal  or  reservoir,  or 
artificially  weakened  by  an  excavation,  or  otherwise  artificially 
ahered.  Between  the  rights  to  these  two  kinds  of  support 
there  is  a  wide  distinction  in  principle. 

AVhere  a  right  of  support,  whether  lateral  or  vertical,  exists  Right  for 

,        ,     .        .  o      ,  .    ,       .  land  in 

land  ni  its  natural  state,''  the  right  is  not  a  mere  ease-  natural  state 

iiHiit ;   in  the  sense,  at  all  events,  of  a  conventional  easement.'' 

■  In  the  natural  state  of  land  one  part  of  it  receives  support 

imm  another,  upper  from  lower  strata,  and  soil  from  adjacent 

-"'A.     This  support  is  natural,  and  is  necessary  as  long  as  the 

'lis  (J no  of  the  land  is  maintained  ;  and,  therefore,  if  one 

vel  of  land  be  conveyed,  so  as  to  be  divided  in  point  of 

•  •   from  another,  contiguous  to   it,   or  (as  in  the  case  of 

mines)    below  it,  the  status  quo  of  support  passes  with   the 

l')-nperty  in  the  land,  not  as  an  easement  held  by  a  distinct 

til  If,   Init  as  an  incident  to  the  land  itself,  sine  quo   res  ipsa 

h'lhi'ri  non  dchct.     All  existing  divisions  of  property  in  land 

must  have  been  attended  by  this  incident,  when  not  excluded 

>oc  Rowbotham  v.  Wilson,  8  E.  &  Lush,  J. ;  Dalton  v.'  Angus,  G  A.   C. 

i  J8,  2^0''  Bramwcll,  B.  ;  Rogers  v.  791,  793,  jjcr  Lord  Selborne  (sec  also 

or,  2  H.  &  N.  834,  835,  jjcr  Wat-  752,  754) ;    Chapman  v.  Day,  47  L.  T. 

.   B. ;  Hunt  v.   Peakc,   Joh.   709,  708,  j»)cr  Denman,  J. 
l>cr   Wood,   V.-C. ;    Richards  i--.  ^  See  jwst,  pp.  289—293. 

ins,  17  W.  R.  31, per  Kelly,  C.  B.,  •»  See  Rowhotliam  i'.  Wilson,  8  E.  & 

:  Martin,  B.     Cf.  Angus  v.  Dalton.  B.  124,  140,  151,  152,  155  ;  8  H.  L.  C. 

'    B.  D.  120,  per  Cockhurn,  C.  J.,  .348;  Solomon  c.  Vintners'  Co.,  4  H.  & 

:  Mellor,  J.  N.  597  ;    Bonomi  v.  Backhouse,  K.  B. 

Sec   Humphries   v.    Brogden,    12  &   E.    G3G,   037,   054  ;    Backhouse    v. 

1'..  743,744,  740,  2W  Lord  Camp-  Bonomi,  9  H.  L.  C.  512,  513;  Hunt 

;   Cal.  R.  Co.  i'.  Sprot,  2   Macq.  v.   Peake,  Joh.    710;  Birmingham  v. 

per    Lord     Cranworth  ;     Row-  Allen,  0  Ch.  D.  287  ;  Angus  v.  Dalton, 

am  V.  Wilson,  sup.  142,  jmr  Wat-  4  Q.  B.  D.  107,  184 ;  Dalton  v.  Angus, 

and    Martin,   BB. ;    Bonomi   v.  6  A.  C.   742,  772,  791,  808;  Bell  v. 

khouse,  E.  B.  &  E.  G42,  per  Erie,  Love,  10  Q.  B.  D.  559  ;  Pountney  v. 

Angus   V.    Dalton,   sup.   99,   per  Clayton,  11  Q.  B.  D.  838. 
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by  contract ;  and  it  is  for  that  reason  often  spoken  of  as  a 
right  l)y  hiw  ;  a  right  of  the  owner  to  the  enjoyment  of  his 
own  property,  as  distinguished  from  an  easement  supposed  to 
be  gained  by  grant  ;  a  right  for  injury  to  which  an  adjoining 
proprietor  is  responsible  upon  the  principle  sic  iitcrc  tito  iit 
aliemnn  non  hedas.'''^  "Land  which  affords  support  to  land  is 
affected  by  the  superincumbent  or  lateral  weight,  as  by  an 
easement  or  servitude  ;  the  owner  is  restricted  in  the  use  of 
his  own  property  in  pi'ecisely  the  same  way  as  when  he  has 
granted  a  right  of  support  to  buildings.  The  right,  therefore, 
in  my  opinion,  is  properly  called  an  easement,  as  it  was  by 
Lord  Campbell  in  Hionjihries  v,  Brogden  ; "  though  when  the 
land  is  in  its  natural  state,  the  easement  is  natural  and  not 
conventional."'' 
But  not  an  The  right  in  question  is  not,  however,  an  absolute  right  ol 

of'p'ropertv^^*  property  ;  or,  at  all  events,  an  absolute  right  of  property  in 
the  same  sense  as  a  right  to  prevent  a  trespass  on  one's  land.' 
A  surface  owner,  as  such,  has  not,  for  instance,  any  right  tc 
the  minerals  by  which  his  surface  is  supported.  The  property 
in  such  minerals  belongs  exclusively  to  the  mine  owner.  And 
if  a  trespass  is  committed  in  respect  of  the  minerals,  the  mint 
owner  is  the  person  entitled  to  take  proceedings.^  A  surfac( 
owner,  as  such,  cannot,  moreover,  insist  upon  the  minerak 
being  kept  in  their  natural  state."  The  mine  owner  maA 
remove  every  particle  of  his  minerals,  even  including  thos( 
immediately  adjacent  or  subjacent  to  the  surface,  if,  for  th( 
natural  support  which  such  minerals  would  have  afforded,  h( 
substitutes  artificial  support.'' 

'  Per  Lord  Selborne  in  Dalton  v.  "i  See   Humphries   v.   Brogden,    1 

Angus,  6  A.  C.  791.  Q.  B.   744,  per  Lord  Campbell.     Se 

-  12  Q.  B.  742.  also  Harris   v.  llyding,   5  M.   >!c   W 

•■'  Dalton   V.    Angus,   sup.   792,  per  74,  76;  Rowbotham  v.  Wilson,  8  E.  ( 

Lord  Selborne  :  see  also  Q?,0,per  Lord  B.  157  ;  Bonomi  v.  Backhouse,  E.  E 

Watson.  &   E.   637,    655,   656;    Backhouse    ( 

■*  The  nature  of  the  right  has  been  Bonomi,  9  H.  L.  C.  508,  512  ;  Eado 

laid  down  too  broadly  in  many  of  the  v.  JefEcock,  L.  R.  7  Exch.  395  ;  Bowc 

cases.  V.  Peate,  1  Q.  B.  D.  325,  327;  Lam 

5  Harris  r.  Ryding,  5  :\I.  .^  W.  74,  v.  Walker,  3  (6.  396,  401 ;  Atkinson 

76.  "  King,  I.  R.  11  C.  L.  541 ;  Dalton 

fi  See   Bonomi   r.   Backhouse,  sitp.  Angus,  6  A.  C.  752 ;    Dixon  v.  White 

655, i^er  Willes,  J.;  Dalton  v.  Angus,  8  ib.  842  ;    Mitchell  r.  Darley  Mai 

sup.  808,  per  Lord  Blackburn.  Colliery  Co.,  14  Q.  B.  D.  140  ;   Dark 
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Where  a  ridit  of  support,  whether  lateral  or  vertical,  exists  Right  for 

'^  >■  >-  _  land  111  iion- 

fnr  land  in  its  non-natural  state,'^  the  right  is  not  ni  any  sense  natural  state 
,1.    right  of   property,   hut  is    essentially  only  a  conventional 

-.ment.-  But  although  the  two  rights  stand  upon  dif- 
lerent  footings  as  to  the  modes  of  acquiring  them,  the 
character  of  the  rights,  when  acquired,  is  in  each  case  the 
>auie.^ 

Where  a  right  of  support  exists,  whether  lateral  or  vertical,  Degrees  of 

p        1        1    •       -4-      right  not 

and  whether  for  land  in  its  natural  state,  or  for  land  ni  its  measured. 

null-natural  state,  degrees  cannot  be  measured  out  to  which 

lilt'  right  will  extend.^     In  some  cases  the  minerals  giving  the 

-port  may,  as  in  the  case  of  haematite  ore,  be  extremely 

,..,J)le,  and  lie  in  irregular  beds;  so  as  to  render  it  impossible 

t'l   calculate  what  extent  of  support  may  be  sufficient.^     In 

.;lier  cases  the  line  dividing  the  two  adjoining  lands   may 

'.erse  a  bed  of  sand,  or  a  marsh,  or  a  loose  gravelly  soil ; 

IS  to  render  it  certain,  that  a  considerable  extent  of  support 

will  Ije  necessary.*^    In  other  cases  again  the  line  may  traverse 

marry  of  hard  stone  or  marble;  so  as  to  render  it  certain, 

:  a  very  small  extent  of  support  will  be  necessary."     Of  all 

ii  ([uestions  the  right  is  wholly  independent.     It  is  neither 

1 11'. •(•ted  Ijy  the  nature  of  the  strata,^  nor  l)y  the  diliicnlty  of 

pping  up  the  surface."     It  is  an  al)solute  right  to  have  the 

I  Colliery  Co.  r.  Mitchell,  11  A.  C.  Blackburn:    see   also   742,   74G.     Cf. 

1.3-1,    141,    145,    148,    149,    151;  Birmingham  r.  Allen,  G  Ch.  D.  292, 

:^ow   r.    Farie,   13   ib.    G85  ;    Re  per  James,  L.J.  ;  297,  i^er  Brett,  L.  J. 

rd  and  L.  A:  N.  W.  R.  Co.,  1895,  ■•  Humphries  v.  Brogdcn,  12  Q.  B. 

B.  470,  471.     The  dicta  to  the  745  ;  Cal.    R.  Co.  r. '  Sprot,    2  Macq. 

1  ar>-  of  Christian,  L.  J.,  in  Atkin-  451 ;  Mundy  i-.  Rutland,  23  Ch.  D.  89. 

' .  King.   2  L.  R.   (Ir.)  340,  342,  See  lie  Dudley,  8  Q.  B.  D.  93,  94,  9G. 

iGO,  are  unsustainable.  *  Sec  Wakefield  v.  Buccleuch,  4  Eq. 

^.jc  pout,  pp.  .30G— 310,  389—393.  C28,    G38 ;    Buccleuch   v.   Wakefield, 

-••e  Bonomi  r.  Backhouse,  E.  B.  &  L.  R.  4  H.  L.  405. 

'.55;    Backhouse    v.    Bonomi,   9  «  Sec  Cal.  R.  Co.  r.  Sprot,  2  Macq. 

: .  C.  .503,  512.     Sec  also  Partridge  451. 

ott,  3  M.  &  W.  220;  Humphries  ?  Ib.  See  alsoN.  E.  R.  Co.  v.  Elliot, 

■rogden,  12  Q.  B.  748;    Angus  r.  1  J.  &  H.  152,  ctscq. 

'U,  4g.B.  D.  1G2,  109, 185, 192—  "  Humphries  r.  Brogdcn,  12  Q.  B. 

Dalton  V.  Angus,   G  A.  C.  7G3,  745;  Rowbotham  v.  Wilson,  0  E.  &  B. 

780,   78G,   788,    792,   793.     See,  601. 

•  ver,  ib.  708,  709,  ;«?r  Manisty,  J.  '■•  Humphries  t>.  Brogdcn,  s»7>. ;  Row- 

>oe  Bonomi  v.  Backhouse,  sup., per  botham  r.  Wilson,  svp.  002.  Sec,  how- 

is,  J.  ;  Dalton  v.  Angus,  sup.  792,  ever,  Rowbotham  v.  Wilson,  8  H.  L. 

■- ,    Lord    Selborne ;    809,  ver    Lori  Cas.  3G3,  304. 
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Right  inde- 
pendent of 
values  of  sub- 
stances or  of 
mode  of 
working. 


Right  only  to 
prevent 
removal  after 


surface  protected  from  subsidence,  and  kept    securely  at  its 
ancient  and  natural  level. ^ 

On  the  same  principle,  the  extent  of  the  right  is  not  neces- 
sarily limited  by  the  land  of  the  immediately  adjoining  owner. 
If  a  piece  of  land  belonging  to  B.,  half  a  mile  in  width  or  depth, 
adjoins  land  of  A.,  and  is  insufficient  in  its  natural  state  to 
support  A.'s  land ;  and  on  the  other  side  of  such  piece  lies 
land  of  C,  which  contributes  to  the  support  of  A.'s  land ;  C. 
is  A.'s  neighbour  for  the  purpose  of  questions  relating  to  the 
right  of  support.  If,  on  the  other  hand,  a  strip  of  land 
belonging  to  B.,  a  foot  only  in  width  or  depth,  adjoins  land 
of  A.,  and  is  sufficient,  if  left  in  its  natural  state,  for  the  sup- 
port of  A.'s  land  ;  and  on  the  other  side  of  such  strip  lies  land 
of  C,  which  (so  long  as  B.'s  land  is  left  in  its  natural  state) 
contributes  in  no  degree  to  the  support  of  A.'s  land ;  C.  cannot. 
in  consequence  of  B.  having  disturbed  the  natural  state  of  hi- 
(B.'s)  land,  become  A.'s  neighbour  for  the  purpose  of  ques- 
tions relating  to  the  right  of  support.-  The  person  against 
whom  the  right  is  exerciseable  is  the  owner  of  that  land,  the 
existence  of  which  in  its  natural  state  is  necessary,  and  is  alsc 
sufficient,  for  the  support  of  the  land  of  the  person  entitled  tc 
support.'^ 

Again  the  right  of  support  is  wholly  independent  of  th( 
comparative  values  of  the  substance  receiving  and  the  sub 
stanc3  giving  the  support.^  Nor  is  it  affected  by  the  fact,  tha' 
the  workings  of  the  adjacent  or  subjacent  owner  have  beer 
conducted  carefully,  or  skilfully,  or  according  to  the  custom  o^ 
the  country.''  I 

The  right  of  support  is,  however,  only  a  right  to  preven 
one's   neighbour   from   removing    the    substance   giving    thi 


'  Humphries  t\  Brogden,  siqj. ; 
Bonomi  v.  Backhouse,  E.B.  &  E.  657  ; 
Mundy  v.  Rutland,  23  Ch.  D.  89.  As 
to  the  expresision  "  reasonable  sup- 
port," in  Harris  v.  Ryding  (5  M.  &  W. 
70),  if  inconsistent  with  the  state- 
ments in  the  text,  see  Humphries  v. 
Brogden,  12  Q.  B.  751. 

-  See  Birmingham  v.  Allen,  G  Ch.  D. 
284,  289,  293,  295,  297. 

^  See  ib. 


••  Humphries  v.  Brogden,  12  Q.  I 
745;  Daltonr.  Angus,  6  A.  C.  752. 

^  See  i6.  See  also  Roberts  r.Haine- 
6  E.  &  B.  653  ;  Haines  v.  Roberts, 
■ib.  627;  Brown  v.  Robins,  4  H.  &  IS 
193  ;  Hunt  v.  Peake,  Joh.710 ;  Stroya 
V.  Knowles,  Hamer  r.  Knowles,  6  H.  ■ 
N.  454  ;  Elliot  t'.  N.  E.  R.  C,  10  I 
L.  C.  833  ;  Davis,  v  Treharne,  G  A.  ( 
460,  464,  469.  Cf.  Aspden  v.  Seddoi 
1  Ex.  D.  496,  506. 
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support  subsequently  to  the  existence,  as  a  separate  tenement,   existence  as 
Df  the  substance  receiving  the  support.     Where  the  o^Yner  of  ment^  ^  ^"^" 
:]ii'  substance  receiving  and  the  substance  giving  the  support 
leiiioves  the  substance  giving  the  support ;  and  subsequently, 
without  fraud  or  concealment,  sells  the  substance  receiving  the 
-iili|)ort;  the  purchaser  purchases  subject  to  all  the  damage" 
which  the  removal  may  occasion.^     And,  if,  in  consequence  of 
the  previous  removal,  although  subsequently  to  the  purchase, 
(  subsidence  takes  place,  a  new  cause  of  action  is  not  thereby 
tted.-     Of  course,  however,  if  fraud  or  concealment  were 
practised  upon  the  purchaser   at   the   date  of  the  purchase, 
his  position  would  be  different.-' 

AVhere  a  natural  substance  constitutes  a  support,  the  right  Right  gene- 

.  rally  in  re- 

iuerely   a  right  to  prevent  ones  neighl)our  from  actively  spect  merely 
ifering  to  remove  the  support.     If  a  natural  support  falls  "nttrference. 
ly   merel}'   through  the  operation  of  natural  causes,   the 
injured  person  has,  iirima  facie,  no  right  of  action  against  his 
_  hbour  for  his  mere  passive  omission.  ^     In  such  a  case  the 
-on  claiming  the  right  must,  if  he  wishes  to  prevent  an 
iry,  himself  take  the  necessary  steps. ^     And  he  may,  if  he 
!ses,  enter  for  that  purpose  on  the  land  of  his  neighbour.'' 
1  lit-  consequences  are,  however,  different,  if  a  natural  support 
i-   removed,  and  an   artificial  support   substituted,"   and  the 
Liiilicial  support  is  not  properly  maintained. 

(/i)    Jl'lieii   Hi  (jilt  inJriiH/r<l. 

The  right  of  support  is  not  infringed  by  mere  excavations  in  Right  not 

icent  or  subjacent  lands;  and,  although  something  may  be  uIitiTJubsi. 

^ee  Spoor  v.  Green,  L.  K.  9  Exch.  head  note  of  the  report  of  Spoor  v.    "*^"'^"^ 

I  which,    however,  was  an  action,  Circen,  S7q).,  as  to  the  application  of 

if  tort,  but  of  covenant) ;  Dalton  the  principlcof  Backhouse  r.  Bonomi, 

\iigus,   sup.  809.     Cf.  Dennett  v.  is  incorrect, 

rton,  L.  R.  7  Q.  B.  327.  ='  Spoor  v.  Green,  sup.  107,  109.    As 

Spoor  V.  Green,  sup.,  per  Cieasby  to  the  effect   of  covenants  for  title, 

liramwell,  BB.;  Kelly,  C.  fe.,  dis-  see  ante,  pp.  224 — 22G. 

ing.     This  is  not  contrary  to  the  ■'See    and    consider    Pomfret    v. 

I 'iplc    of  Backhouse  v.  Bonomi,  Ricroft,  1  VVms.   Saund.  557;   Cole- 

.  which,  see  j'ost,  p.  28G.  For  that  beck  v.  Girdlers'  Co.,  1  Q.  B.  D.  243. 

"iple  only  applies,  where,  at  the  ^  See    and    consider    Colebeck  v. 

in,  as  a  separate  tenement,  of  the  Girdlers'  Co.,  sup. 

-tance  receiving  the  support,  the  ^  lb. 

tance  giving  the  support  is  still  7  Which   may   be   done:  .see  ante, 

I  sistence.     The  statement  in  the  p.  282. 
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happens—        doDG  Causing  results  which  afterwards  produce  subsidence,  the 
Bonomi.  right  is  iiot  infringed  until  the  subsidence  actually  takes  place. 

Thus  in  BacJihoiise  v.  Bonomi,^  A.  was  the  owner  of  certain 
houses,-  and  of  the  surface  land  on  which  the}^  stood.  B.  was 
the  owner  of  a  mine  under  that  land,  and  under  the  surround- 
ing land.  A.  was  entitled  to  have  his  land  supported.  B. 
worked  his  mine,  and  in  so  doing  left  insufficient  support  for 
the  houses.  The  houses  were  not  damaged,  nor  was  the 
enjoyment  of  them  prejudiced,  until  some  time  after  the 
workings  had  ceased.  It  was  held,  that  A.  was  not  under  the 
Statute  of  Limitations  bound  to  bring  his  action  within  six 
years  after  the  workings  had  rendered  the  support  insufficient; 
but  that  he  was  entitled  to  bring  it  at  any  time  within  six 
years  after  the  mischief  had  happened.^ 
Each  subsi-  j^  follows,  that,  where  the  owner  of  land  in  its  natural  state 

<lence  creates 

fresh  cause  of  is  entitled  to  have  it  supported,  each  fresh  subsidence  caused 
by  the  removal  of  the  support,  creates,  as  it  occurs,  a  fresh 
cause  of  action.  Either  the  subsidence  is  itself  an  interference 
with  the  enjoyment  of  the  property,  and  as  such  constitutes 
the  cause  of  action.^  Or  the  cause  of  action  is  the  continuing 
omission  to  substitute  artificial  support,  and  the  damage  which 
follows  from  that  omission.'^  If  the  law  were  otherwise,  the 
wrong-doer  w^ould  be  compelled  to  pay  for  consequences  which 
he  might  at  any  moment  obviate.  For  he  would  be  liable  at 
once  for  all  damage  resulting  from  his  act,  not  merely  past  and 
present,  but  also  future.'' 


action. 


1  9  H.  L.  C.  503,  affirming  Bonomi 
V.  Backhouse,  E.  B.  &  E.  622. 

-  Nothing  turned  on  the  fact  of 
houses  having  been  \ipon  the  land : 
see,  as  to  this,  Angus  v.  Dalton,  4 
Q.  B. D.  1G9,  170,  185,  195. 

^  See  also  Spoor  v.  Green,  L.  E,. 
9  Exch.  Ill ;  Lamb  v.  Walker,  3 
Q.  B.  D.  389;  Dalton  v.  Angus,  6 
A.  C.  808,  830;  Mitchell  v.  Darley 
Main  Colliery  Co.,  14  Q.  B.  D.  180, 
13C,  137  ;  Darley  Main  Colliery  Co.  v. 
Mitchell,  11  A.  C.  133,  147,  151. 
These  cases,  in  effect,  overrule,  upon 
this  point,  Nicklin  v.  Williams,  10 
Exch.  259.  Cf.  Roberts  v.  Read,  16 
East,  215 ;  and  see  Rowbotham  v. 
Wilson,  8  E.  &  B.  158;  8  H.  L.  C. 


359,    365,   367;    Bower    v.    Peate,   1| 
Q.  B.  D.  325,  327. 

■*  This  view  was  favoured  by  Bowei 
and  Fry,  L.J  J.,  in  Mitchell  v.  Darl^ 
Main  Colliery  Co.,  14  Q.  B.  D.  137- 
140.     See  A.-G.  v.   Conduit   Collier 
Co.,  1895,  1  Q.  B.  312,  j^er  Collins, 

*  See  Mitchell  v.  Darley  IMain  Col 
liery  Co.,  sup. :  see  also  Darley  Mail 
Colliery  Co.  v.  Mitchell,  11  A.  C.  183 
146,151.  As  to  these  two  views,  seefui 
ther,  post,  pp.  401  ct  scq.  As  to  sul 
stituting  artificial  support,  see  antei 
p.  282. 

"  See  Mitchell  v.  Darley  ]\rain  Col-| 
liery  Co.,  sup.  134,  138  ;  Darley  Mail 
Colliery  Co.  v.  Mitchell,  sup.  127 
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These  propositions  "were  laid  do\Yn  in  Ihirhnj  Main  Cdllicrij  Darley  ^lain 

M.  V.  Mitchell.^     There  the  respondent  was  the  owner  of  cer-  Mitchell. 

till  land  and  of  cottages,-  standing  thereon  :  the  appellants 

the  owners  of  the  subjacent  mines,  and  a  Mr.  Cooper 

the    owner    of    mines    which    later  all}'    adjoined.     The 

t-pondent    was   entitled    to   have   his    land    supported.     In 

s(;7  and  1868  the  appellants  worked  their  mines;   and  the 

i-jiondent's  land  in  consequence  subsided,  and  his  cottages 

I  !('  damaged.     The  appellants  repaired  the  cottages.     The 

Plirllants  did  not  afterwards  work  their  mines;  but  in  1881 

jier  worked  his  mines.     In   1882  a  farther  subsidence  of 

1.    respondent's  land  occurred,  and  his  cottages  were  again 

;iiiiaged.     There  would  not  have  been  any  further  subsidence 

I  Moper  had  not  worked  his  mines  ;'^  and  there  would  not  have 

.1  11  any  subsidence  from  Cooper's  workings,  if  the  appellants 

■  1  left  sufficient  support,  either  natural  or  artificial,  under 

respondent's  land.     It  was  held,  that  the  cause  of  action 

I  icspect  of  the  further  subsidence  did  not  arise  until  that  sub- 

'   lice  occurred  ;  and  that,  although  more  than  six  j^ears  had 

(d  since  the  last  working  by  the  appellants,  the  respondent 

not  barred  of  his  remedy  by  the  Statute  of  Limitations.'' 

And   thfe  principle   of    Vdiini  Main   CoUicrjl   Co.  v.  MitcJicJl    Continuous 
^  not  confined  to  cases  where  the  subsidence  occurs  by  "tits 
lid    starts."     It  equall}'   applies  where  the  subsidence  is  a 
'iiiijimous  process.     "The  damage  of  j-esterday   is  not  the 

Mge  of  the  day  before."'' 

I')wever,    in    respect   of   the    same   subsidence,     damages.   Only  one 

11   /•  1      1  /•  1        1  1      action  in 

(•11  future  as  past,  apparently  may,  and  tliereiore  should,   respect  of 
>  i(;covered  in  a  single  action."  dencef"^''' 

1  1  A.  C.  127.  Backhouse  r.  Bonomi,9  H.  L.  C.  503; 

■  nthing   turned    on    the   fact   of  Birmingham  t'.  Allen,  G  Cli.  D.  290 ; 

-;os  having  been  upon  the  land.s,  Brunsden  r.  Humphrey,  14  Q.  B.  I). 

'C  further,  as  to  this  point, ^>o.s<,  141  ;  of.  Whitchou.sc  v.  Fellowes,  10 

:  14,  205.  C.  B.,  N.  S.  7G5. 

I 'it  Lords  Ilalshury,    Bramwell,  *  Crumbiou.Wallscnd  Local  Board, 

Fitzgerald,  Lord  Blackburn  dis-  1891,  1  Q.  B.  503;  sec  pp.  507,  508. 

iig.        This     decision     affirmed  "  Sec  Mitchell  r.  Darley  Main  Col- 

licll  V.  Darley  Main  Colliery  Co.,  licry  Co.,   s?(2).   133,    134,  jwr    Brett, 

H.  D.  125,  and  overruled  Nicklin  M.   R. ;    Darley  ^lain  Colliery  Co.  t'. 

illiams,  10  Ex.  259,  and  Lamb  r.  Mitchell,  11  A.  C.  132,  133,  ^wr  Lord 

'T.  3  Q.   B.    D.  389.     See    also  Halsbury. 
■  ini  I'.  Backhouse,  E.  B.  &  E.  658  ? 
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The  right  of  support  is  not  infringed  unless  the  suhsidence 
is  substantial.     There  must  be  some  real  sensible  interference 
with  the  land  ;  and  interferences  so  slight  as  to  come  under j 
the  rule  de  minimis  are  not  regarded.^  | 

Whether  the  right  of  support  in  ordinary  cases  is  infringed 
\Yhere  the  subsidence  is  substantial,  but  the  damage  is  inap- 
preciable, is  doubtful.  In  Smitli  v.  Thaclccmh,-  A.  dug  a  Avell 
near  B.'s  land,  which  sank  in  consequence,  and  a  building 
erected  on  it  within  twenty  years  fell.  B.  was  entitled  to 
have  his  land  supported.  It  was  proved,  that,  if  the  building 
had  not  been  on  B.'s  land,  the  land  would  still  have  sunk,-^  but 
the  damage  to  B.  would  have  been  inappreciable.  It  was 
held  that  B.  had  no  right  of  action.^  It  has,  however,  l)eerj 
intimated,  that  this  decision  may  be  open  to  question ;  ■"'  and  i1 
is  submitted  that  it  is  incorrect.  The  right  of  support  is 
analogous  to  a  right  of  property-, ^'  and  it  is  a  right  to  ha\t 
the  surface  kept  securely  at  its  ancient  and  natural  level."  I; 
so,  there  ought  to  be  a  right  of  action,  on  proof  of  substan 
tial  subsidence,  even  though  unaccompanied  by  appreciabk 
damage.  The  failure  to  show  appreciable  damage  no  doub 
limits  the  right,  as  regards  damages,  to  the  recovery  o 
nominal  damages.  But  it  ought  not  to  be  a  bar  to"  the  righ 
to  recover  nominal  damages.  Nor — what  is  of  much  more  im 
portance — ought  it  to  be  a  bar  to  the  right  to  an  injunction 
Smith  V.  Tiiacheralt  -  was  considered  in  A.-G.  v.  Conduit  Collier; 
Company,^  in  which  Wright,  J.,^  refused  to  express  an  opinio) 
on  this  subject,  but  in  which  Collins,  J.,^"  expressed  an  opinioi 
to  the  above  effect. ^^ 

A  local  authority,  in  whom  the  highway  becomes  veste< 
under  the  Public  Health  Acts,  takes  it  subject  to  the  right  c 


1  See  A.-G.  ?;.  Conduit  Colliery  Co., 
1895,  1  Q.  B.  301,  313,  per  Collins,  J. 

•-  L.  R.  1  C.  P.  564. 

3  See  as  to  this  post,  p.  296. 

*  See  also  Richards  r.  Jenkins,  17 
W.  R.  34. 

^  See  Mitchell  v.  Earley  Main 
Colliery  Co.,  14  Q.  B.  D.  137,  per 
Bowen,  L.  J.  ;  A.-G.  v.  Conduit 
Colliery  Co.,  1895,  1  Q.  B.  301,  3D8, 
313,  _25cr  Wright  and  Collins,  JJ. 


"  See  ante  pp.  281,  282. 

^  Ante,  p.  284. 

«  1895, 1  Q.  B.  301. 

9  See  308. 

1"  See  810,  &c. 

"  In  Love  v.  Bell,  9  A.C.  301,  Lor! 
Bramwell  said  that  the  owners  of 
minerals    "might    be    stopped   fr| 
taking  anything  the  result  of  wl 
would  be  subsidence  of  the  surfac^ 
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working  mines  reserved  by  the  High,  and  Locom.  Am.  Act, 
1878,  "  but  so,  nevertheless,  that  in  such  working  or  getting 
no  damage  shall  be  done  to  the  road  or  highway'. "^  Generally, 
in  respect  of  subsidence,  such  an  authority  is  in  the  same 
position  as  an  ordinary  surface  owner.-  And  it  can,  it  is  sub- 
mitted, maintain  an  action,  although  the  damage  to  the  road 
or  highway  is  inappreciable.  Contrary  opinions  on  the  latter 
point  were  expressed  in  A.-G.  v.  Conduit  ColUery  Company ^-^ 


PART  B.— PRIMA  FACIE  RIGHTS, 
(a)   Land  in   Xatural  State. 


"Where  land  is  in  its  natural  state ;  and  no  contract,  custom,   ^o  evidence 

as  to 
or  prescription  is  available  to  regulate  its  right  to  support ;  and  severance. 

no  evidence  is  producible  as  to  the  time  or  mode  of  its  sever- 
ance from  the  adjoining  land,  whether  by  reason  of  both  lands 
having  been  always  separate,  or  of  nothing  been  known  of 
their  ownership  except  that  it  was  severed  at  some  past  period ; 
the  owner  of  the  former  land  is  entitled  to  have  it  supported 
by  the  latter;  whether  the  latter  adjoin  laterally,*  or  verti- 
cally.'' In  other  words,  every  owner  of  land  in  its  natural 
state  has  a  inima  facie  right  to  support,  lateral  as  well  as 
vertical  ;  and  the  adjacent  or  subjacent  owner  has  no  right, 

'  Sec  ante,  p.  40.  ham  v.  Allen,  6  Ch.  D.  287  ;  Davis  r_ 

2  A.-G.  V.  Logan,  1891,  2  Q.  B.  102,  Troharne,  G  A.  C.  4G6  ;  Mid.  H.  Co.  v' 

104.  Robinson,  15  ib.  30. 

»  See  1895,  1  Q.  B.  .308,  per  Wright,  ^  Humphries  v.  Brogden,  12  Q.  B. 

J. ;  313,  314,  per  Collins,  J.  739.     See   also   Harris   v.  Ryding,  5 

*  Sec  2  Rolle'.s  Abr.  504,  tit.  Trcs-  M.  &  W.  GO ;  Smart  i'.  ISIorton,  5  E.  &  B. 
pass(l)  pi.  1  ;  Com.  Dig.,  Action  upon  30,  4G  ;  Roberts  v.  Haines,  G  E.  &  B. 
the  Case  for  a  Nuisance  (A) ;  Hunt  v.  643  ;  Haines  v.  Roberts,  7  E.  &  B.G25  ; 
Peake,  Joh.  705.  The  land  in  the  Cal.  R.  Co.  v.  Sprot,  2  Macq.  458  ;  Row- 
latter  case  was  built  upon;  but  it  was  botham  v.  Wilson,  G  E.  &  B.  GDI; 
found,  that,  even  if  unbuilt  upon,  it  8  E.  &  B.  149;  N.  E.  R.  Co.  r.  Elliot, 
would  have  been  injured  (upon  which  1  J.  &  H.  153 ;  Eadon  v.  Jeffcock,  L.  R. 
point,  see  post,  p.  29G).  See  also  7  Ex.  388;  Hext  v.  Gill,  7  Ch.  713; 
Wyatt  V.  Harrison,  3  B.  &  Ad.  871,  Atkin.son  v.  King,  2  L.  R.  (Ir.)  332; 
876;  Humphries  1-.  Brogden,  12  Q.  B.  Angus  v.  Dalton,  4  Q.  B.  D.  1G7 ; 
744;  Cal.  R.  Co.  r.  Sprot,  2Macq.4.58;  Davis  v.  Troharne,  G  A,  C.  460,  4GG; 
Bonomi  v.  Backhouse,  E.  B.  &  E.  Bell  r.  Love,  10  Q.  B.  D.  558 ;  Dixon 
686,  654;  Backhouse  v.  Bonomi,  9  r.  White,  8  A.  C.  842;  Pountney  v. 
H.  L.  C.  512, 513 ;  N.  E.  R.  Co.  v.  Elliot,  Clayton,  11  Q.  B.  D.  829, 830,  8.33,  838  ; 
1  J.  &  H.  153;  Solomon  v.  Vint-  Love  ?•.  Bell,  9  A.  C.  289:  Darley 
ners'  Co.,  4  H.  &  N.  597  ;  Murchie  v.  Main  Colliery  Co.  v.  Mitchell,  11  ib. 
Black,  19  C.  B.,  N.  S.  207  ;  Birming-  147. 

M..\I.  U 
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])ri))t(l  facte,  in  order  to  win  his  minerals,  to  withdraw  such 
supi^ort.  According!}^,  in  an  action  for  removing  support  from 
land  in  its  natural  state,  the  plaintiff  has  never  been  obliged  to 
allege  or  prove  that  he  was  entitled  to  the  support ;  the  burden, 
both  in  pleading  and  in  proof,  being  upon  him  who  asserts  that 
the  position  is  different  from  that  existing  as  of  common  right.^ 

AVhere  a  grant  is  made  of  land  in  its  natural  state,  whether 
by  way  of  conveyance  in  fee  simple,  or  by  way  of  lease,  with 
an  exception  of  the  mines ;  and  no  provision  is  made  with 
respect  to  support ;  the  grantee  is  entitled  to  support  as  inci- 
dent to  his  grant.-  And  of  course  the  same  principle  prevails, 
where  a  grant  is  made  of  mines  with  an  exception  of  underlying 
mines.^  And  a  subsequent  purchaser  or  lessee  from  the  grantor 
cannot,  as  against  the  right,  shelter  himself  under  a  plea  of 
want  of  notice,^  On  similar  principles,  where  a  lease  was  made 
of  mines,  with  an  exception  of  underlying  mines,  it  was  held, 
that  the  lessor  could  not  work  the  underlying  mines  in  such  a 
way  as  to  withdraw  support  from  the  barrier  of  the  demised 
mines,  and  so  render  the  demised  mines  liable  to  an  influx  of 
water  from  an  adjoining  worked-out  mine.^ 

Where  there  is  a  grant  of  land  in  its  natural  state  by  way  of 
conveyance  in  fee  simple,  with  an  exception  of  the  surface ;  ^ 
and  no  provision  is  made  with  respect  to  support ;  the  law 
is  precisely  the  same.      Previously  to  Davis  v.  Treharnc^  this 


1  See  Humphries  v.  Brogden,  12 
Q.  B.  741,  742.  See  also  Littledale  r. 
Lonsdale,  2  H.  Bl.  267,  there  cited; 
Bowbotham  v.  Wilson,  8  E.  &  B.  142  ; 
Dalton  V.  Angus,  6  A.  C.  809;  Davis 
V.  Treharne,  ib.  466;  Dixon  v.  White, 
8  ih.  842,  843  ;  Love  v.  Bell,  9  ib.  289  ; 
Bull.  &  L.  (3rd  edit.),  406,  n.  (6). 

'  Smart  v.  Morton,  5  E.  &  B.  46; 
Roberts  v.  Haines,  6  E.  &  B.  652,  654, 
655  ;  Cal.  R.  Co.  v.  Sprot,  2  Macq.  451  ; 
Proud  V.  Bates,  34  L.  J.  Ch.  406,  412  ; 
Williams  v.  Bagnall,  15  W.  R.  275 ; 
Richards  r.  Jenkins,  17  ib.  31 ;  Shafto 
V.  Johnson,  8  B.  &  S.  252  (n.)  ; 
Eadon  v.  Jeffcock,  L.  R.  7  Exch.  388  ; 
Buchanan  v.  Andrew,  L.  R.  2  Sc. 
&D.  288;  Aspden  v.  Seddon,  10  Ch. 
396  (n.)  ;  ih.  1  Exch.  D.503;  Mundy 
V.  Rutland,  23  Ch.  D.  96;  Dixon  v. 


White,  8  A.  C.  847,  851 ;  Pountney  v. 
Clayton,  11  Q.  B.  D.  830,  840 ;  Love  v. 
Bell,  sup.  300 ;  Mid.  R.  Co.  v.  Miles, 
33  Ch.  D.  647 ;  Consett  Wat.  Co.  v. 
Ritson,  22  Q.  B.  D.  321 ;  L.  &  N.  W.  R. 
Co.  V.  Evans,  1893 , 1  Ch.  30  ;  Ruabon, 
&c.,  Co.  V.  G.  W.  R.  Co.,  ib.  452,  453. 
Cf .  Bell  V.  Wilson,  1  Ch.  303  ;  Hext  v. 
Gill,  7  Ch.  714;  Whidborne  r.  Eccl. 
Comms.,  7  Ch.  D.  379,  381 ;  Glasgow 
V.  Farie,  13  A.  C.  674,  684,  685 ;  Mid. 
R.   Co.  V.  Robinson,  15  ib.  27. 

•■'  ]\Iundy  V.  Rutland,  23  Ch.  D.  81, 
89,  96,  97. 

■*  Ib.  90,  91.  See  White's  Trustees 
V.  Hamilton,  14,  Sess.  Cas.  (Ser.  4), 
597. 

5  IMundy  v.  Rutland,  sup.  81,  90 
96. 

«  6  A.  C.  460. 
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proposition  might  perhaps  have  been  considered  uncertain. 
There  was  no  actual  decision  either  in  favour  of  or  against  it ; 
and  the  dicta  were  not  uniform.  But  the  dicta  in  favour  of  it 
_M-.-iitly  preponderated.^  Audits  authority  was  really conchided 
li\  the  circumstances  under  which  Humphries  v.  Brogdeii-  was 
/|i  :ided.  For  the  surface  owner  must  in  that  case  be  taken  to 
have  shown  his  right  to  support  in  whichever  way  the  severance 
ijiiL,'ht  be  supposed  to  have  been  effected,  whether  by  a  grant 
.  xeepting  the  mines,  or  by  a  grant  excepting  the  surface."^ 
li.  however,  there  was  formerly  any  uncertainty  on  this  point, 
it  was  removed  by  the  House  of  Lords  in  Davis  v.  Trcharne.^ 

Where  the  grant  takes  the  form  of  a  lease  for  years,  the  case  Grant  for 

,      .  mi  1    j_      vears  with 

formerly  presented  greater  dithculty.     ihere  was  a  complete  exception  of 
cniitradiction  of  dicta;    three  cases  containing  dicta,  that  a  ^^"^'^^ 
1'  -^or  must  be  token,  immd  facie,  to  retain  the  right  of  sup- 
p  <vlj'  and  a  fourth  case  dicta  to  the  contrary.*^     The  latter 
'i'^rta  were  founded  upon  the  proposition,  that  a  mining  lease, 

ling  a  contract  entered  mto  between  the  owner  of  both 
>i  I  if  ace  and  minerals  and  a  lessee  for  the  purpose  of  removing 
and  making  saleable  minerals,  which  form  in  part  what  is 
called  the  natural  support  of  the  soil,""  should  be  governed  by 
a  different  principle  of  construction  from  that  which  should 

.  <*rn  a  sale  of  mines.     And  from  this  it  was  concluded^  that, 

See,    against    it,   Rowbotham   v.  White,  8  ib.  838,  n.,  847,  851,  852. 

-on,    8    E.    &    B.    149,    150,   per  The   doctrine  of  implied  reservation 

'in,  B.  :  in  favour  of  it,  Humphries  stands  for  this  purpose  on  the  same 

logdcn,  12  Q.  B.  740,747, pe>- Lord  footing  as   the   doctrine    of    implied 

ipbell;  Rowbotham   v.  Wilson,   8  grant:  see  Wheeldon  v.  Burrows,  12 

I ..  C.  3G0,  per  Lord  Wensleydale  ;  Ch.  D.  31,  44,  49,  &c. ,  59  ;  London  v. 

dale  V.  Robertson,  3  K.  &  J.  700 ;  Riggs,  13  ib.  80G. 

fto  r.  Johnson,  8  B.  &  S.  252,  n.,  '"  See Dugdaler.  Robertson,  3  K.&  J. 

Wood,  V.-C. ;  Richards  v.  Jenkins,  G95,  700 ;  Shafto  v.  Johnson,  8  B.  &  S. 

W.  R.  31,  jKT  Kelly,   C.B.,   and  252,  n.,   254,    n.,  per    Wood,  V.-C. ; 

lin,    B.  ;    Aspden    v.    Seddon,    1  Smith  v.  Darby,  L.  R.  7  Q.  B.  724, 

h.   D.  507,  509,  per  Cleasby,  B.,  725,  72G,  per  Blackburn,  Mellow,  and 

1    Mellish,    L.    J.     Cf.    Eadon    v.  Lush,  JJ. 

ock,  L.  R.  7  Exch.  388.  "  See  Eadon  r.  Jeffcock,  L.  R.  7 

12Q.  B.  739:  sec  fl?i/c,  p.  289.  Exch.    388,    390,    per    Cleasby    and 

There  was  no  evidence  to  show  Martin,    BB.     See   also   Hodgson   v. 

'■'■■  the  severance  had  taken  place,  ^loulson,  18  C.  B.,  N.  S.  332,  where 

1    in    theory   it   must   have   taken  the   Court  evidently   took  the   same 

c  in  cither  of  the  two  ways  :  sec  view. 

vbotham  r.  Wilson,  8  H.  L.  C.  355.  '  Eadon  v.  Jcffcock,  L.  R.  7  Exch. 

<■'  A.  f.  460:    see  also  Dixon  V.  388,  jjcr  Cleasby  and  Martin,  BB. 

U   2 


292  NEIGHBOUKS SUPPORT [CHAP.  Xivj 

in  a  lease  of  mines,  no  terms  should  be  imported  into  the  coni 
tract  except  what  were  actually  expressed  ;  and  accordingly, 
that,  if  the  right  of  support  were  not  expressly  reserved,  it 
could  not  be  reserved  by  implication.^  Now  it  is  no  doubt  the 
fact,  that  a  mining  lease  in  general  contemplates  an  imme- 
diate removal  of  the  minerals,  whereas  a  sale  or  exception  may 
as  often  as  not  contemplate  a  removal  at  a  future  time.  And 
it  is  also  the  fact,  that  where,  as  is  usually  the  case,  a  royalty 
is  reserved,  the  lease  contemplates  the  removal  on  as  large  a 
scale  as  possible.  These,  however,  were  small  circumstances 
upon  which,  without  more,  to  found  a  distinction  between 
the  two  cases  with  respect  to  the  right  of  support.  In  Davis  v. 
Treharne^  the  House  of  Lords  declared  what  the  law  is. 
According  to  this  decision,  it  does  not  follow  from  the  mere 
facts  of  a  lease  having  been  granted  and  a  royalty  reserved 
thereunder,  that  there  is  not  a  right  of  support.  Those  facts 
may  be  elements  to  be  taken  into  consideration,  in  seeing 
whether  or  not  the  right  is  taken  away.  But  they  are  not 
sufficient  of  themselves  to  decide  that  question.''^ 
Inciosure  A  severance  of  the  ownership  of  adjoining  lands  is  frequently 

effected  under  the  provisions  of  an  Inciosure  Act.  Of  course  it 
seldom  in  such  a  case  happens,  that  some  attempt  is  not  made 
by  th,e  Act  itself  to  regulate  the  rights  of  the  parties.  Should, 
however,  this  not  be  so,  and  should  the  right  of  support  have 
to  be  determined  on  _2J?7;;ia  facie  grounds,  the  same  principles 
will  apply  as  apply  where  the  severance  is  effected  by  a  volun- 
tary instrument.^ 

'  See  Eadon  v.  Jeffcock,  sup.  The  654,  per  Lord  Campbell,  and  Cole- 
learned  Judges  then  proceeded  to  ridge  and  Erie,  JJ. ;  Haines  v. 
comment  upon  Dugdale  I'.  Robertson,  Roberts,  7  ib.,  626,  per  Cockburn, 
3  K.  &  J.  695,  and  disapproved  of  C.  J.  ;  Wakefield  v.  Buccleuch,  4  Eq. 
that  decision.  See  also  Aspden  v.  649,  ^^er  Malins,  V.-C;  Buccleuch  t). 
Seddon,  10  Ch.  399  n.,  per  Jessel,  Wakefield,  L.  R.  4  H.  L.  411,  per 
M.  R.  Lord   Chelmsford ;  Bell  v.  Love,    10 

2  6  A.  C.  460.  Q.    B.    D.    564,    665,    568,    per   Bag- 

^  See  466,  467,  jwr Lord  Blackburn;  gallay    and    Lindley,    L.  JJ.  ;     Love 

469,    per    Lord    Watson.      See    also  r.  Bell,  9  A.  C.  297,  jj<?r  Lord  Watson| 

Chapman  v.  Day,  47  L.  T.  705,  709  ;  Bell  v.  Dudley,  1895,  1  Ch.  186:  se 

Mundy  v.   Rutland,    23   Ch.   D.   89 ;  also  N.  E.  R.  Co.  v.  Elliot,  1  J.  & 

Pountney  v.  Clayton,  11  Q.  B.  D.  825,  16^, per  Wood,  V.-C;  2  De  G.  F.  & 

832,    833,    839.     See    further,    as    to  432,    per   Lord   Campbell;    Elliot 

support  underleases,  rtwi'e,  pp.  246,247.  N.  E.  R.  Co.,  10  H.  L.  C.  356,  36^ 

''  Roberts  r.  Haines,  6  E.  &.  B.  652,  per  Lords  Chelmsford  and  Kingsdov 


Act 


PART  B.]  PKDIA    FACIE    EIGHTS.  293 

It  is  conceived,  that  the  same  principles  apply  to  the  right  Land  covered 
PIT  1  •  1  i  i  ^  by  water. 

of  support  for  land  upon  or  over  which  water  rests  or  nows 
in  the  ordinary  course  of  nature.^ 

In  the  case  of  minerals  under  wastes,  the  law  is  different.  Wastes. 
The   lord   of   a  manor   is   entitled,  lyrimd  facie,  in  working 
minerals  under  the  wastes,  to  withdraw  support  from  the  sur- 
face, provided  he  leaves  sufficient  common  for  his  commoners.- 

Ifo  doubt  Consett  JVatencorks  Company  v.  llitson  contains  a 
dictum   to  the  contrary  ^^  but  the  dictum  is   clearly  wrong.^ 

However,  the  lord  has  himself  the  property  in  the  surface  of 
the  wastes,  as  well  as  in  the  underlying  minerals.''  And,  prima 
facie,  there  is  no  limit  to  the  exercise  of  his  rights,  except  that 

16  should  leave  a  sufficiency  of  common.'"'     His  rights  may, 

lowever,  be  restricted  by  custom.'' 

(j8)   Land  in  Xon-natural  State. 

"Where  land  has  been  artificially  burdened  by  a  building  ;   Land 
and  no  contract  or  prescription  is  available  to  regulate  its  right  burdened' 
to  support ;  no  right  of  support,  lateral  or  vertical,  exists  for 
the  building.^     And,  of  course,  the  same  principle  applies  to 
the  case  of  a  railway,  tramway,  or  roadway ;  or  of  an  artificial 

'  The   right  to   withdraw   sui^port  "  See  and  consider  the  reference  to 

from   naturally    flowing    water,    the  the    special    case    in    Bell   v.   Love, 

person  interested    in   which   has   no  suit.  561. 

title  to  the  soil  over  which  it  flows,  "  Wilde  r.  Minsterley,2Rolle's  Abr. 

falls  under  the  same  principle  as  the  5G4,  tit.  Trespass    I.,   pi.    1;  Palmer 

right   to  abstract   naturally   flowing  v.  Flcshees,  1    Sid.   1G7 ;   Stansell  v. 

water,  and  will  be  more  conveniently  Jollard,    cited    in    1    Selw.    N.    P., 

considered  hereafter  :  see  post,  p.  449.  11th  edit.,  457  ;  Wyatt  v.  I-Iarrison,  3 

Bell  V.   Love,  10  Q.  B.  D.   559,  B.  &  Ad.  871 ;  Partridge  v.  Scott,  3 

660,  561,  566;  A.-G.  v.  Welsh  Granite  M.  &  W.  220 ;  Hyde  v.  Thornborough, 

Co.,  35  W.  R.  617.  2  C.  &  K.  250;  Jeffries  v.  Williams, 

»  22  Q.  B.  D.  at  p.  329,  jwr  Cave,  J.  5  PZxch.  800;  Gayford  v.  Nicholls,  9 

"We  start  with  the  admission,  that,  ib.  708;  Rogers  v.  Taylor,  2  H.  &  N. 

before  the  passing  of  the  Lanchcster  828 ;     Hunt    v.     Peake,    Job.     706 ; 

Common  Act,  the  lords  of  the  manor  N.  E.  R.  Co.  v.  Elliot,  1  J.  &  H.  153; 

had  no  right  to  let  down  the  surface  Dalton  v.  Angus,  6  A.  C.  753,   772; 

of  the  common."  Mid.  R.  Co.  v.  Robinson,  15  ih.  30. 

*  And  was  probably  the  cause  to  Sling.sby  v.  Barnard,  1  RoUe's  R. 
a  great  extent  of  the  subsequent  430,  pi.  24,  so  far  as  it  is  inconsistent 
erroneous  decision,  as  to  which,  see  with  the  proposition  in  the  text, 
post,  pp.  321,  322.  cannot  be    upheld  :    see    Dalton    v. 

*  See  ante,  pp.  46,  87.  Angus,  sup.  742,  743. 

*  See  Bell  v.  Love,  sii]).,  ante,  p.  88. 
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basin,  reservoir,  canal,  or  watercourse.^  And  where  a  right  of 
support  for  an  artificial  weight  has  been  acquired  by  way  of 
easement,^  no  right  of  support  exists,  j)r/7»a  facie,  for  any 
increase  to  that  weight ;  whether  caused  by  actual  additions,'^ 
or  by  mere  internal  structural  alterations.^  Accordingly,  in  an 
action  for  removing  support  from  land  artificially  burdened, 
the  plaintiff  has  always  been  obliged,  as  a  matter  of  pleading, 
to  allege  that  he  was  entitled  to  have  the  weight  supported.'' 
It  is  not  necessary  to  allege  the  grounds  upon  which  the 
plaintiff  is  entitled  to  support.** 

A  similar  principle  applies  where,  instead  of  the  natural 
weight  of  the  land  being  increased  by  having  anything  put 
upon  its  surface,  its  self-sustaining  power  is  weakened  by 
reason  of  excavations  being  made  under  or  horizontally 
adjacent  to  its  surface. 

And,  for  this  purpose,  it  is  immaterial  whether  the  excava- 
tions are  made  by  the  owner  of  the  land,'  or  by  a  third  party.^ 
Thus,  if  the  ownership  of  the  surface  and  the  subjacent  mines 
is  in  different  hands ;  and  the  subjacent  owner  works  out  his 
mines,  not  so  as  to  cause  the  surface  to  subside,  but  so  as  to 


1  See  Cal.  R.  Co.  v.  Sprot,  2  Macq. 
449  ;  Stourbridge  Canal  Co.  v.  Dudley, 
3  E.  &  E.  417,  426  (as  to  the  dam). 
There  is,  of  course,  no  analogy  be- 
tween cases,  in  which  the  owner  of 
land  burdens  it  artificially  with  water, 
and  claims  a  right  of  support  for  the 
land  so  burdened,  and  cases,  in  which 
a  man  claims  a  right  of  support  for 
an  artificial  watercourse,  without 
having  any  title  to  the  land  over 
which  it  flows.  The  latter  right  falls 
under  the  same  principle  as  the 
right  to  abstract  water  from  an 
artificial  watercourse,  and  will  be 
more  conveniently  considered  here- 
after :  see  post,  p.  455. 

2  See^jos^  pp.  306—310,  389—393. 
:<  See  Murchie  v.  Black,  19  C.  B., 

N.  S.  205,  206. 

■•  Angus  V.  Dalton,  4  Q.  B.  D.  162 : 
affirmed  Daltonr.  Angus,  6  A.  C.  740. 
Cf.  G.  W.  R.  Co.  V.  Cefn,  &c.,  Co.^ 
1894,  2  Ch.  157. 

"  See  Peyton  v.  London,  9  B.  &  C. 


725,  785  ;  Brown  v.  Windsor,  1  C.  &  J. 
20  ;  Chadwick  v.  Trower,  8  Scott,  1 ; 
Humphries  v.  Brogden,  12  Q.  B.  748; 
Rogers  v.  Taylor,  2  H.  &  N.  828 ;  Bull. 
&  L.  (3rd  edit.)  406  n.  (6).  Cf.  as  to 
land  in  its  natural  state,  ante,  p  290. 
Where  the  defendant  is  presumably 
a  trespasser,  it  is  not  necessary  to 
allege  a  right  to  have  an  artificial 
weight  supported  :  Smith  v.  Martin, 
2  Wms.  Saund.  802;  Jeffries  v. 
Williams,  5  Exch.  792;  Bibby  v. 
Carter,  4  H.  &  N.  154 ;  Richards  v. 
Jenkins,  17  W.  R.  32. 

6  Rogers  v.  Taylor,  2  H.  &  N.  828. 
Hilton  V.  Whitehead  (12  Q.  B.  734),  in 
which  the  contrary  is  laid  down,  was 
decided   before  the   C.  L.  P.  Act  of'l 
1852.     See  the  observations  upon  this  j 
case  in  Rogers  v.  Taylor,  snp. 

7  Partridge  v.  Scctt,  3  U.  &  W. 
220 ;  Birmingham  v.  Allen,  6  Ch.  D^ 
293,  296. 

**  Birmingham   r.    Allen,  sup.  284 
288,  ct  scq. 
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put  a  weight  upon  a  lateral  ONvner,  ^Yhich  he  would  not  other- 
wise have  to  bear  ;  and  the  lateral  owner  subsequently  works 
out  his  mines  ;  and  the  surface  owner's  land  then  subsides ; 
the  lateral  owner  is  not,  prima  facie,  liable.  So,  if,  between 
tlif  land  of  a  first  owner  and  that  of  a  third  owner,  lies  land 
liclonging  to  a  second  owner;  and  such  intervening  land,  if  it 
hail  been  allowed  to  remain  unexcavated,  would  have  been 
sut'ticient  to  support  the  first  owner's  land  ;  and  the  second 
owner  works  out  the  mines  under  his  land  ;  and  the  weight  of 
support  is  thus  put  upon  the  third  owner's  land ;  the  third 
owner  cannot,  jirima  facie,  be  prevented  from  subsequently 
working  his  mines,  although  the  first  owner's  land  may  in 
consequence  subside.^  For  the  natural  state  of  the  first  owner's 
land  would,  in  the  latter  ease,  include  the  benefit  which  it 
•  liiived  from  the  support  of  the  intervening  land.  Indeed,  the 
third  owner  would  not,  in  such  a  case,  be  the  first  owner's 
IK  ighbour  for  the  purpose  of  questions  relating  to  support.- 
And  the  mere  fact,  that  the  lateral  or  third  owner  knew  of  the 
excavations  will  not  make  him  liable.  The  contrary  has  no 
iloul>t  been  stated  ;'■''  but  the  statement  is  inconsistent  with  the 
nreceding  propositions,  and  cannot  be  considered  law.*^ 

l"or  the  above-mentioned  purpose  it  is  also  immaterial  that  immaterial 

.J,    that  excava- 

ihe  excavations  are  made  by  the  defendant  himseli,  provided  tions  made 
h.   is  entitled  to  make  them.     Thus,  where  the  owner  of  mines  Ifcf^tS''"^^ 
l.'-ili   vertically  and  laterally  adjacent  to  a  surface  had  con-  make  them. 

■led  for  the  right  to  deprive  ths  surface  of  its  vertical 
-iipport;  and,  in  pursuance  of  such  right,  proceeded  to  work 
)iit  the  subjacent  mines;  and,  at  the  same  time,  proceeded  to 
v'nk  out  the  adjacent  mines  ;    it  was  held,  that  he  was  under 

obligation  to  bear  the  additional  weight,  which  would  from 
line  to  time  be  thrown  on  the  adjacent  land,  accoiding  as  the 
vertical  support  was  being  removed.' 

'   //;. ;  Darley  Main  Colliery  Co.  v.  •'  See   Brown  r.  llol)ins,  1  If.  &N. 

Iit'hell,  11  A.  C.  14G.  180. 

liirmingham   v.   Alien,  su}h   289,  '  Sec  ib.  194,  j^cr  I\Iartin,  B. 

297,  ;)cr  Jcssel,  M.U.,  and  James  •'•See     Williams    v.     Bagnall,     15 

1    Brett,    L.  JJ.     See    Dalton    v.  W.  R.  272,  276.     Under  the  terms  of 

us,  6  A.  C.  755,  827.     See  aiitc,  the  contract  the  mine  owner  was  pre- 

"^4.    For  the  effect  as  to  the  person  eluded  from  entering  on  the  surface, 

'  liile,  SCO  post.  p.  4C3.  •  and  was  thoiefore  compelled  to  work 
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Alul  the  principle  is  not  confined  to  cases  of  artificial  bur- 
dening or  artificial  weakening.  It  may  apply  to  a  canal  made 
through  land  excavated  for  the  purpose.  For,  although  the 
weight  of  the  new  structure  may  be  less  than  that  of  the  soil 
which  previously  occupied  its  place,  "a  dangerous  species  of 
property  "  is  introduced.^ 

However,  even  if  land  is  in  its  non-natural  state,  a  right 
still  remains,  lyrimd  facie,  for  such  a  degree  of  support  as  its 
owner  would  have  been  entitled  to,  if  it  had  remained  in  its 
natural  state.  Therefore,  where  land,  which  has  been  l)uilt 
upon,  is  damaged  through  the  withdrawal  of  its  support,  its 
owner  will,  if  he  can  prove  that  it  would  have  been  damaged 
even  in  its  natural  state,  be  entitled,  jnimd  facie,  to  a  remedy.^ 

Similarly,  where  a  company  acquired  a  statutory  right  of 
support  for  a  horse-tramway;  and  a  subsequent  Act  vested  the 
tramway  in  the  plaintiff  company,  with  power  to  alter  it  into 
a  railway  of  the  modern  type  ;  and  it  was  altered  accordingly ; 
and  it  was  subsequently  damaged  through  the  withdrawal  of 
its  support ;  and  it  was  proved  that  the  tramway  would  have 
been  damaged,  if  it  had  been  allowed  to  continue  ;  the  plaintiff 
company  was  held  entitled  to  a  remedy.'^ 

It  follows  that,  if  support  is  withdrawn  from  land  which  has 
been  built  upon;  and  the  building  is  injured  ;  and  it  is  shown 
that  the  land  would  have  been  injured,  even  in  its  natural  state; 
the  remedy,  to  which  the  injured  party  is  entitled,  cannot  be 
confined  to  the  injury  to  the  land.  He  will  also  be  entitled  to 
recover  in  respect  of  the  injury  to  the  building.^  And  if  he 
has  suffered  a  consequential  injury  to  his  trade,  in  respect  of 
this  also  he  will  be  entitled  to  recover.''  And  it  is  not  open  to 
the  wrong-doer  to  contend,  that  the  trade  should  have  been 


from  the  adjoining  property  ;  but  the 
decision  was  independent  of  this  fact. 
Cf.  Woodall  V.  Hingley,  14  L.  T., 
N.  S.  167. 

1  See  Staffordshire  Canal  Co.  v. 
Hallen,  6  B.  &  C.  321,  per  Bayley,  J. 

2  Brown  v.  Robins,  4  H.  &  N!  186 ; 
Hunt  V.  Peake,  Joh.  712 ;  Stroyan 
V.  Knowles,  Hamer  v.  Knowles,  6 
H.  &  N.  454  ;  Bell  r.  Love,  10  Q.  B.  D. 
547,    570 ;     and    see     Backhouse     v. 


Bonomi,  9  H.  L.  Ca.  503. 

•■'  See  G.  W.  R.  Co.  v.  Cefn,  &c.,  Co., 
1894,  2  Ch.  157. 

••  Brown  v.  Robins,  sup.  186;  Hunt 
V.     Peake,     Joh.     713 ;     Stroyan     i 
Knowles,  Hamer  v.   Knowles,  sup. 
Richards  v.  Jenkins,  17  W.  R.   34; 
Chapman  v.  Day,  47  L.  T.  705 ;  A. 
V.  Conduit  Coll.  Co.,  1895,  1  Q.  B.  3lS 

•''  See  Stroyan  i'.  Knowles,  Ham^ 
r.  Knowles,  6  H.  &  N.  454. 
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mmediataly  discontinued,  to  prevent  an  aggravation  of  the 
njury.^     Had  it  not  been  for  the  wrong-doer's  unlawful  act, 
lere  would  have  been  no  injury  at  all.- 
Whether  the  owner  of  land  in  its  non-natural  state  may,   Liability  for 

,     .  1  T    •    •  T    1  1       p  •  negligence. 

)rim((  Jacie,  make  an  adjonmig  owner  liable  tor  removing 
;upport,  if  the  removal  has  been  done  negligently,  is  a  ques- 
ion  not  free  from  doubt.  The  decisions  upon  the  point  are 
ontradictory.  According  to  seven  of  them,  the  adjoining 
>wner  is  liable,  if  the  removal  has  been  done  negligently:^ 
)ut  it  may  be  that  some  of  that  number  cannot  be  regarded 
s  authorities;*  and  others  might  have  been  decided  upon 
ifferent  grounds.''  According  to  one  of  the  decisions,  no  action 
s  maintainable  for  removing  support,  however  negligently, 
0  which  the  plaintiff  is  not  entitled;''  although,  according  to 
nother  of  them,  this  is  only  the  case,  where  the  defendant  is 
gnorant  of  the  existence  and  nature  of  the  supported  structure.''' 
n  this  conflict  reference  may  be  made  to  the  law  applicable 
vhere  land  is  in  its  natural  state,  and  where  the  right  of  its 
)wner  to  support  has  been  excluded.  He  seems  nevertheless 
ntitled  to  a  remedy,  if  the  support  is  withdrawn  by  reason  of 
he  adjoining  owner  working  negligently,  or  contrary  to  the 
ustom  of  the  country.^  There  does  not  seem  to  l)e  any  reason 
vhy  the  law  applicaljle  where  land  is  in  its  natural  state,  and 
vhere  it  is  in  its  non-natural  state,  should  in  this  respect  be 
lifferent.  It  is  also  to  be  observed,  that,  in  many  of  the  cases, 
vhich  in  other  respects  ascertain  the  relative  rights  and  duties 
)f  adjoining  owners,  the  presence  or  absence  of  negligence  on 

'  See  ih.  p.  4G5.  •''  In    Dodd    v.    Holme,    sup.,  and 

'  Sec  Brown  v.  Robins,  4  H.  &  N.  Bradbec  r.  Christ's  Hospital,  sup.,  the 

86.  right   of   support   was   not  disputed. 

>  See  Walters  v.  Pfcil,  Mood.  &  M.  See  Gayford  v.  Nicholls,  9  Exch.  708. 

162;  Masscy  v.  Goyder,  4  C.  &  P.  161 ;  «  See  Gayford  v.  Nicholls,  9  Ti:xch. 

Judley   Canal    Co.  v.   Grazebrook,   1  702. 

J.  ic  Ad.  05  ;  Dodd  v.  Holme,  1  A.  &  E.  '  See  Chadwick  v.  Trower,  8  Scott 

;  Bradbee  r.  Christ's  Hospital,  4  1,  reversing  Trower  r.  Chadwick,  .3  ib. 

A.  Si  G.  714  ;  Woodall  v.  Hingley,  14  099.     Cf.  Fletclier  v.  Rylands,  3  H.  & 

T.,  N.   S.   107.     .Angus  r.  Dalton  C.  795,  cl  scq.  (reversed  ib.  L.  K.   1 

4  Q.  B.  D.  204)  contains  an  opinion  Exch.  205  ;  Rylands  r.  Fletcher,  L.  II. 

i  Brett,  L.J. ,  to  the  same  effect.  3  H.  L.  330);   Woodall    v.  Hingley, 

■•  Walters  v.  Pfeil,  sup.,  and  Massey  14  L.  T.,  N.  S.  107. 

'.  Goyder,  sup.,  are  only  nisi  prius  "  See  post,  p.  302. 
lecisions. 
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the  part  of  the  defendant  has  been  deemed  materiaL^  The 
preponderance  both  of  authority  and  principle  is  therefore  in 
favour  of  the  proposition,  that  negligence  entails  liability. 

Akin  to  the  preceding  question  is  the  further  question, 
whether  an  adjoining  owner  is  bound  to  give  the  owner  of 
land  in  its  non-natural  state  notice  that  he  intends  to  with- 
draw the  support.  The  actual  authorities  upon  this  question 
are  conflicting.- 

Although  an  owner  of  land,  who  puts  an  artificial  weight 
upon  it,  is  not  entitled,  primd  fade,  to  have  such  weight 
supported,'^  he  is  entitled,  primd  facie,  to  put  the  weight  upon 
it  in  the  first  instance.^  It  follows,  that,  where  the  owner  of 
land  is  not  entitled  to  have  an  artificial  weight  thereon  sup- 
j)orted,  and  the  value  of  the  land  has  for  any  purpose  to  be 
estimated,  it  is  not  necessarily  estimable  with  reference  merely 
to  the  purposes  to  which  the  land  can  be  applied  in  its  natural 
state.  In  Mordiie  v.  Durham,^  the  defendants  sold  land  to  the 
plaintiff  with  an  exception  of  mines  and  minerals.  The  con- 
veyance reserved  extensive  powers  to  the  defendants  to  occupy 
and  use  the  surface  for  the  purpose  of  working.  It  also  pro- 
vided, that  it  should  not  be  lawful  for  the  plaintiff  to  do 
anything  whereby  the  defendants  should  be  hindered  in  the 
exercise  of  the  reserved  powers ;  and  that  the  defendants 
should  compensate  the  plaintiff  for  damage  or  spoil  of  ground 
to  be  occasioned  by  the  exercise  of  the  powers.  The  powers 
were  exercised  ;  and  the  plaintiff  claimed  as  compensation  the 
value  of  the  land  with  reference  to  any  purpose  to  which  it 
might  be  reasonably  considered  as  applicable.  The  claim  was 
held  to  be  maintainable.^ 


•  See  Smith  v.  Kenrick,  7  C.  B. 
515  ;  Eadon  v.  Jeficock,  L.  R.  7  Exch. 
395 ;  Smith  v.  Fletcher,  9  ib.  64,  67  ; 
Crompton  v.  Lea,  19  Eq.  127,  129. 
Cf.  the  language  of  s.  79  of  Rail.  CI. 
Cons.  kct,lMb,post,  p.  351,  s.23  of  Wat. 
CI.  Act,  post,  p.  .355,  and  s.  4  of  the 
Pub.  Health  Am.  Act,  1883,2jos^  p.  358. 

-  The  question  was  answered  in  the 
affirmative  in  IMassey  v.  Goyder,  4 
C.  &  P.  161 ;  which  was,  however,  only 
a  nisi  prills  decision.  See  also,  on 
this  subject,  Jones  v.  Bird,  5  B.  &  Al. 


837  ;  Peyton  v.  London,  9  B.  &  C. 
725  ;  Brown  v.  Windsor,  1  Cr.  &  J. 
27.  It  was  answered  in  the  negative 
in  Chadwick  v.  Trower,  8  Scott  1 ; 
where,  however,  the  defendant  was- 
ignorant  of  the  existence  of  the  wall, 
which  was  damaged. 

•■'  See  ante,  p.  293. 

■*  See  Mordue  v.  Durham,  L.  R. 
8  C.  P.  336  ;  Dalton  v.  Angus,  6  A.  C. 
796. 

■^  L.  R.  8  C.  P.  3.36. 

"  Sec  further,  as  to  this  case,  post. 
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'     The  principles  which,  j>r/;?irf  /Wc/c,  determine  the  right  of  Railway  or 

-        ,        1    •       •  1  i         1  1-1       Canal  Act. 

support  for  hxnd  m  its  non-naturai  state,  do  not  excmsivel}' 
apply,  where  the  instrument  of  severance  is  voluntary.  They 
equally  apply,  where  it  has  been  entered  into  under  the 
provisions  of  a  railway,  or  canal,  or  similar  Act.^ 


PART  C— VARIATION  OF  PRi:\IA  FACIE  RIGHTS. 
-     T.  1.— EXCLUSION  OF  RIGHT  FOR   LAND  IN   NATURAL  STATE. 

(a)   Contract. 
If  apt  words  are  used ;  whether  in  the  instrument  of  sever-  Exclusion  by 

.  contract. 

ance  itself;-  or  m  a  contemporaneous,  or  a  subsequent 
instrument ;  -^  and  whether  in  affirmative  or  negative  terms  ; ' 
niul  whether  in  express  terms  or  by  necessary  implication ; '' 
1  whether  the  mines  are  granted  or  excepted  ;^  and  whether 
the  instrument  is  voluntary  or  statutory  ; ''  the  right  of  support 


pp.  411,  412.  Cf.  the  So.  oaseof  Neill's 
Trustees  v.  Dixon,  7  Sess.  Cas.  (4th 
ser.i  741  ;  a  decision  on  the  meaning 
of  "  surface  damage." 

'  See  ante,  p.  292  n.^,  and  cases 
'  cited. 

•  See  Rowbotham  v.  Wilson,  G  E. 
&  B.  593;  8  ib.  123;  8  H.  L.  C.  348; 
Shafto  V.  .Johnson,  8  B.  &  S.  252  (n)  ; 
Taylor  r.  Shafto,  ib.  228 ;  Murchie  v. 
Black,  19  C.  B.,  N.  S.  207  ;  Williamsf. 
Bagnall,  15  W.  R.  272;  Buccleuch  v. 
Wakefield,  L.  R.  4  H.  L.  377  ;  Smith 
V.  Darby,  L.  R.  7  Q.  B.  71G  ;  Eadon 
V.  Jeflcock,  L.  R.  7  Exch.  379;  Bu- 
chanan r.  Andrew,  L.  R.  2  Sc.  &  D. 
288  ;  Aspdcn  v.  Seddon,  10  Ch.  390  {n), 
401;  ib.  1  Exch.  D.  490;  Gill  v. 
Dickinson,  5  Q.  B.  D.  1.59;  Davis  v. 
Treharne,  6  A.  C.  400,  409 ;  Dalton  v. 
Angus,  ib.  809  ;  Cliapman  v.  Day,  47 
L.  T.  709;  Mundy  v.  Rutland,  23 
Ch.  D.81,88,89;  Bell  r.  Love,  10  Q.B. 
D.  558 ;  Dixon  r.  White,  8  A.  C.  838, 
n.  ;  Pountney  r.  Clayton,  11  Q.  B.  D. 
829,  838,  839 ;  Love  v.  Bell.  9  A.  C. 
289 ;    Darley    ^lain    Colliery    Co..  v. 


Mitchell,  11  ib.  147  ;  Consett  Wat.  Co. 
V.  Ritson,  22  Q.  B.  D.  321  ;  L.  &  N. 
W.  R.  Co.  V.  Evans,  1893,  1  Ch.  30. 
This  in  fact  is  admitted  in  Harris  r. 
Ryding,  5  jM.  &  W.  60  ;  Humphries  r. 
Brogden,  12  Q.  B.  745,  757  ;  Smart  v. 
Morton,  5  E.  &  B.  30,  46. 

a  See  Rowbotham  v.  Wilson,  6  E.  & 
B.  604  ;  8  ib.  147 ;  Murchie  v.  Black, 
19  C.  B.,  N.  S.  205.  Cf.  Richards  v. 
Harper,  L.  R.  1  Exch.  205. 

•»  See  Smith  v.  Darby,  L.  R.  7  Q.  B. 
724,  j)er  Blackburn,  J. 

■''  See  ib.  725  ;  Aspden  v.  Seddon,  10 
Ch.  401  ;  Davis  r.  Trchame,  0  A.  C. 
409  ;  Dixon   v.    White,  8  ib.  839,  n., 

841,  n.,  843,  847,  850;  Twyerould  v. 
Chamber  Coll.  Co.,  W.  N.,  1892,  p.  27  ; 
Bell  V.  Dudley,  1895,  1  Ch.  180. 

"  See  Williams  v.  Bagnall,  15  W.  R. 
274,  275,  270  ;  Dixon  v.  White,  8  A.  C. 

842,  843. 

^  Bell  V.  Love,  10  Q.  B.  D.  558,  560; 
Pountney  v.  Clayton,  11  ib.  829,  838, 
839;  Lover.  Bell, 9  A.  C.  297;  Consett 
Wat.  Co.  r.  Ritson,  22  Q.  B.  D.  321. 
702  ;  Bell  r.  Dudley,  sup. 
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CHAP.  XIV, 


Contract  foi- 
benefit  of 
antecedent 
lessee. 


Express 
contract  as 
to  other 
mines. 


for  land  in  its  natural  state  may  be  effectually  excluded.  This 
was  formerly  supposed  to  be  impossible,  as  appears  from  the 
dictum  of  Lord  Denman  in  Hilton  v.  Granville^  : — "Even  if 
the  grant  could  be  produced  in  specie,  reserving  a  right  in  the 
lord  to  deprive  his  grantee  of  the  enjoyment  of  the  thing 
granted,  such  a  clause  must  be  rejected  as  repugnant  and 
absurd."-  It  is,  however,  clear,  that  if  a  man  grants  land; 
with  an  exception  of  the  mines,  and  with  a  right  to  withdraw 
support  from  the  surface  ;  a  surface  may,  if  the  right  be  exer- 
cised, nevertheless  belong  to  the  grantee  ;  although  possibly 
not  the  same  kind  of  surface  as  that  which  belonged  to  him 
at  the  date  of  the  grant.^  And  Lord  Denman's  dictum  has 
been  expressly  overruled.'^  And  of  course  the  right  may  be 
partially  ''  as  well  as  wholly  excluded.  The  question  is  in  every 
case  one  of  construction  of  the  instrument.'^ 

It  has  been  laid  down,  that  a  proviso  in  a  purchase  deed, 
that  the  vendor,  his  heirs  or  assigns,  "tenants  or  lessees," 
should  not  be  liable  for  any  damage  caused  by  the  sinking 
of  the  land  through  mining  operations  in  getting  "  the 
minerals  hereby  excepted,"  would  enure  for  the  benefit  of 
a  lessee  holding  under  an  antecedent  lease  ;  such  lease  having 
been  recited  in  the  deed,  and  the  minerals  comprised  in  the 
lease  having  been  part  of  the  minerals  excepted  from  the 
purchase.'' 

An  owner  of  land  in  its  natural  state,  whose  right  of  sup- 
port is  excluded  by  contract,  may  nevertheless  be  entitled 
to  a   remedy,    if   the   damage    which   he  sustains   has   been 


»  5  Q.  B.  701. 

-  See  p.  730. 

3  See  Rowbotham  v.  Wilson,  6  E.  & 
B.  60.3  ;  8  H.  L.  C.  361,  362 ;  Salis- 
bury V.  Gladstone,  9  H.  L.  C.  703  ; 
Williams  v.  Bagnall,  15  W.  R.  276. 

■*  See  Rowbotham  v.  Wilson,  8 
H.  L.  C.  348.  See  also  Carlyon  v. 
Lovering,  1  H.  &  N.  799  ;  Buccleuch 
V.  Wakefield,  L.  R.  4  H.  L.  399,  410 ; 
Buchanan  v.  Andrew,  L.  R.  2  Sc.  & 
D.  297  ;  Hall  v.  Byron,  4  Ch.  D.  678  ; 
Bell  r.  Love,  10  Q.  B,  D.  561  ;  Dixon 
1-.  White,  8  A.  C.  81.3. 

5  In  Mundy  v.  Rutland,  23  Ch.  D. 


81,  Kay,  J.,  thought  that  the  pro- 
visions of  a  lease  (stated  post,  p. 
317),  partially  excluded  the  right  of 
support.  The  Court  of  Appeal  thought 
that  they  were  unintelligible. 

'■'  Pountney  v.  Clayton,  11  Q.  B.  D. 
838,  839;  Dixon  v.  White,  8  A.  C. 
843,  851. 

"i  See  Eadon  v.  Jeffcock,  L.  R.  7 
Exch.  379,  397,  398,  2?cr  Bramwell,  B. 
Of.,  on  this  point,  Davis  v.  Treharne, 
6  A.  C.  460 ;  post,  p.  317,  n.  ^ ;  Dixon 
V.  White,  8  ib.  8.33 ;  see  pp.  846,  847, 
849. 
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occasioned  In*  the  working  of  minerals  not  the  subject  of 
that  contract.  If,  for  example,  upon  a  sale  or  lease  of  lands 
the  mines  are  excepted,  with  liberty  to  get  them  without  being 
liable  for  any  damage ;  and  the  mine  owner  is  also  the  owner 
of  mines  which  laterally  adjoin  ;  and  he  does  not  work  the 
excepted  mines,  but  works  the  lateral  mines  ;  and  his  workings 
damage  the  land  sold  or  demised  ;  he  may  be  liable.^ 

It  is  sometimes  a  question,  whether  the  burden  of  a  cove-  Whether 

nant  as  to  non-liability  for  damage  runs  with  the  land.     In  as  to  non- 

Uowhotham  v.  Wihon,~  certain  land  was  enclosed  by  an  award  ^'^Liiiity  for 

'  ^  damage  runs 

made  in  1770  under  an  Inclosure  Act;  and  the  surface  was  with  land— 

Rowbotham 

allotted  to  a  person  through  whom  the  plaintiff  claimed,  r.  Wilson. 
and  the  mines  to  a  person  through  whom  the  defendant 
claimed.  By  a  clause  in  the  award  all  the  allottees  of  the 
surface,  parties  to  the  award,  covenanted  that  the  allottees 
of  the  mines,  parties  to  the  award,  their  heirs  and  assigns, 
should  be  at  liberty  to  work  the  mines,  and  should  not  be 
liable  to  an  action  for  any  sinking  of  the  surface.  The 
plaintiff's  predecessor  executed  the  award  as  a  deed.  The 
defendant's  predecessor  did  not  execute  it,  but  accepted  the 
allotment  under  it.  Houses  were  afterwards  built  upon  the 
land  ;  and,  after  they  had  stood  undisturbed  for  more  than 
twenty  years,  the  mineral  operations  of  the  defendant  caused 
the  surface  to  sink,  and  the  houses  were  injured.  It  was  con- 
tended, that  the  covenant,  not  being  a  covenant  running  with 
the  land,  could  not  bind  the  plaintiff.  It  was,  however,  held, 
that  the  covenant,  although  nominally  such,  was  in  effect  a 
grant  of  a  right  to  disturb  the  surface  ;  and  that  the  plaintiff 
was  not,,  therefore,  entitled  to  maintain  an  action. ' 

Ilirliards  v.  Jlarjirr^  was  a  case  of  a  different  kind.     There   Hichards  r. 

Harper, 

'  Sec    Whitchouse    r.    Bayley,    34  =  8  H.  L.  C.  348,  affirming  S.  C. 

L.  T.  93;  Aspdcn  v.  Sodden,  1  Kx.  D.  8  E.  &  B.  123,  which  affirmed  S.  C. 

505.     In  Whitchouse  v.  Bayley,   the  C  i6.  593. 

plaintiff's   buildings  were    damaged,  •'  See   8   II.   L.   C.   362,  ;;cr  Lord 

but     the     land    would     have     been  Wensleydale.     Sec  Bell  v.  Love,  10 

damaged  oven  if  unbuilt  upon:   sec  Q.  B.  D.  502.     It  was  contended  in 

as  to  this,  ante,  p.  29G.     He  might  Rowbotham  r.  Wilson,  that  a  .support 

have  been  free  from  liability,  if  he  had  had  at  all  events  been  acquired  for 

postponed  the  working  of  the  lateral  the  houses  by  the  twenty  years'  cn- 

mines  until  after  he  had  worked  the  joyment.    Sec,  as  to  this,  2}ost,  p.  393. 

excepted  mines  :  see  cmtc,  p.  295.  •  ■•  L.  R.  1  Excli.  199. 
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the  owner  of  freehold  and  copyhold  land  adjacent  to  each 
other  sold  the  copyhold  land  ;  and  by  a  deed  of  even  date  the 
purchaser  covenanted  and  granted,  that  the  vendor  and  his 
heh's  might  work  the  mines  in  the  adjoining  freehold  without 
being  liable  to  make  compensation  for  any  injury  caused 
by  such  working  to  the  copyhold,  or  to  certain  buildings 
authorised  to  be  erected  thereon.  The  deed  was  not  entered 
on  the  Court  Eolls,  nor  referred  to  in  the  surrender.  The  copy- 
hold was  afterwards  enfranchised  ;  and  it  was  conveyed  by 
the  purchaser  to  the  Church  Building  Commissioners,  under 
whom  the  plaintiff  took.  Neither  the  lord  of  the  manor  nor 
the  commissioners,  nor  the  plaintiff,  had  notice  of  the  deed.j 
The  defendant,  who  took  the  adjoining  freehold  land  under" 
the  original  vendor,  worked  the  mines  thereunder  ;  and,  in  so 
doing,  he  caused  the  land  of  the  plaintiff  to  sink,  and  damaged 
the  buildings  thereon.  It  was  held,  that  the  covenant  did  not 
run  with  the  land,  and  that  the  defendant  was  bound  to  com- 
pensate the  plaintiff'  for  the  injury.^ 
Liability  for  When  an  instrument,  which  excludes  the  right  of  a  surface 
contract"uns  owner  to  support,  provides  that  he  shall  be  compensated  for 
with  land.  ^^i  damage  which  he  may  thereby  sustain ;  the  proviso, 
whether  it  be  in  the  form  of  a  covenant  or  not,  is  not  within 
the  rule  applicable  to  covenants  not  running  with  the  land. 
It  is  an  inherent  qualification  of  the  right  to  work,  and  binds 
the  mine  owner  for  the  time  being  in  favour  of  the  surface 
owner  for  the  time  being.- 
Liability  When  ail  instrument  excludes  the  right  of  the  surface  owner 

negligence,       to  support,  the  mine  owner  may,  it  would  seem,  be  liable,  if  he, 
^'^-  works  negligently,  or  contrary  to  the  custom  of  the  country.''! 


•  Pollock,  C.  B.,  rested  his  decision 
on  the  fact,  that  the  land  in  question 
had  been  originally  copyhold  :  but 
the  majority  of  the  Court  (Martin, 
Channell  and  Pigott,  BB.)  were  of 
opinion,  that  the  result  would  have 
been  the  same  if  the  land  had  been 
freehold. 

-  Aspden  ■;;.  Seddon,  Preston  v. 
Seddon,  1  Exch.  D.  496;  Chamber 
Coll.  Co.  V.  Twyerould,  H.  of  L.,  20 
July,    1893,  per  Lord  Watson.     The 


facts  of  this  case  are  stated,  po,s/,  pp. 
322,  323  :  see  also  Dixon  v.  White, 
8  A.  C.  842,  843,  850  ;  Re  Donegal, 
W.  N.  1888,  p.  112. 

•'  See  Rowbotham  v.  Wilson,  6  E. 
&  B.  593,  602  ;  8  ib.  123  ;  8  H.  L.  C. 
348  ;  Eadon  v.  Jeffcock,  L.  R.  7  Exch. 
393,  394  ;  Buchanan  v.  Andrew,  L.  R. 
2  Sc.  &  D.  292,  296.  Cf.  Smith  v. 
Kenrick,  7  C.  B.  515  ;  Smith  v. 
Fletcher,  L.  R.  9  Exch.  64,  67 ; 
Crompton  v.  Lea,  19  Eq.  127,  129. 
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^Yhen  an  instrument  excludes  the  right  of  the  surface  owner  Subsequent 

acquisition 

{<>    support,    the   right   cannot,    apparently,   be    subsequently  by  prescrip- 
;i.  juired  by  prescription.^     It  would  be   impossible   in  such 
;l  rase  to  show  an  enjoyment  as  of  right. 


(/3)   Custom  and  Prescription. 
The  ri"ht  of  supiwrt  for  land  in  its  natural  state  may  also  Exclusion 

^  .„.     .  1      £  L^  i  ^^'»'  custom  on 

apparently  be  excluded  by  custom,  if  it  is  a  part  ot  the  custom  terms  cf 
that  compensation  shall  be  made  for  all  damage.^  compensat- 

In  Hilton  v.  GraniiUe  ^  an  action  was  brought  by  a  copy-  Hilton  v. 
holder  agamst  his  lord's  lessee  for  working  minerals  under  the  Granville. 
copyhold  parcel  in  such  a  way  as  to  withdraw^  support  there- 
from ;  and  from  two  ancient  copyhold  houses,  which  had  Ijeen 
built  thereon.^  Two  pleas  were,  amongst  others,  put  in  :  a 
prescriptive  right  so  to  work  without  making  any  compensa- 
tion for  the  damage  to  be  done,  and  a  custom  so  to  work  from 
time  immemorial  without  making  any  compensation.  Both 
pleas  were  held  ])ad.  This  decision  was  treated  as  sound  in 
Salishnry  v.  Gladstone/'  was  acted  on  in  Blackett  v.  Bmdleij,^ 
and  was  approved  in  Bell  v.  Love  ;'  and  it  has  never  been,  as 
a  decision,  either  overruled  or  disapproved.  However,  its 
correctness,  as  a  decision  that  a  custom  so  to  work  is  invalid, 
'is  hardly  consistent  with  many  of  the  observations  of  Lord 

'  This  question   was  suggested  in  •''  5  Q.  B.  701. 

Rowbotham  r.  Wilson,  6  E.  &  B.  593.  ^  The  principle  of  the  decision  was 

»  See  Aspden  v.  Seddon,  1  Exch.  D.  not  affected  by  the  fact  that  houses 

.'■/iH,  .510,  per  Mellish,  L.J.     See  also  were  upon  tlie  land.     The  pleas  were 

obser\-ations  of  Lord  Hatherley  not   confined  to  newly-built  houses, 

liuccleuch  r.  Wakefield,  L.  R.  4  but    were    so    wide    as    to    embrace 

I..  .395,  .39G,  .399;  and  see  Love  v.  houses  coeval  with  the  custom  itself; 

1,  9  A.  C.  297,  per  Lord  Watson.  as  to  which   a  grant  of  the  right  of 

Smart  v.  Morton,  5  E.  &  B.  30.  support  would,  in  the  absence  of  the. 

■  re  a  custom  to  work  bo  as  to  let  custom,  be  implied:  sec  ;>o.s/,  pp.  30G, 
vn  the  surface,  paying  compensa-  307. 

II   for  the  injury  so  caused,   was  '  9  IL  L.  C.  092,  702. 

■  ged   to  exist  at  the  time   of  the  '"'  1    B.    &    S.    940.     The    custom 
n)ur>-   complained   of.     The  plea   of       alleged  in  this  case  was,  however,  a 

I'h   a   custom   was   held   bad;    but  custom  to  work  under  a  waste;    to 

■u  the  ground,  that  the  existence  which  different  considerations  apply  : 

the   custom   was   not   sufficiently  see,  as  to  this,  post,  pp.  305,  -300. 

,ved.  '  10  Q.  B.  1).  501 .  jier  Baggallay,  L.  J. 
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Hilton  v. 
Granville 
probably 
wrong  as  to 
custom. 


Cottenham,  when  the  same  case  was  m  Chancery ;  ^  and  cer- 
tainly was  not  treated  as  being  beyond  doubt  in  Bucelciirli  y. 

The  foUowing  reasons  may  be  m-ged  in  favour  of  the  view, 
that  Hilton  v.  Granville  is  not,  in  that  respect,  good  law : — 
(1.)  The  lawfulness  of  a  grant  of  the  right  to  disturb  the 
surface  is  now  beyond  doubt.^  But  when  Hilton  v.  Granville 
was  decided,  such  a  grant  was  supposed  to  be  unlawful ;  ^  and 
it  is  difficult  to  say  how  far  the  decision  may  not  have  beeni 
due  to  this  erroneous  notion.  (2.)  It  seems  reasonable  to 
conclude  (all  customs  being  supposed  to  have  their  origin  in 
grants),  that  a  custom  may  be  valid,  if  a  grant,  which  could 
create  it,  could  have  been  valid.  (3.)  The  main  ground,  upon 
which  the  decision  proceeded,  was,  that  a  customary  right  to 
disturb  the  surface  is  repugnant  to  the  right  of  the  surface 
owner  to  support;  is,  therefore,  unreasonable;  and,  bein<j 
unreasonable,  wants  one  of  the  requisites  of  a  good  custom. 
It  does  not,  however,  appear  to  be  the  fact,  that  a  customar} 
right  to  disturb  a  surface  is  repugnant  to  the  right  of  the 
surface  owner  to  support.  A  similar  argument  was  dis- 
regarded in  the  case  of  a  grant. ''  And  there  is  no  reason  wh} 
a  custom  and  a  grant  should  in  this  respect  stand  upon  s 
different  footing.'^  And  (4)  a  customary  right  to  disturb  i 
surface,  paying  compensation  for  the  damage  so  caused 
appears  to  be  without  doubt  a  good  custom.^  But  if  a  pay 
ment  from  time  to  time,  as  and  when  damage  is  caused,  ii 
sufHcient  to  give  validity  to  a  custom,  a  payment  once  for  al 
at  the  origin  of  the  custom  should  for  that  purpose  be  equally 
effectual.  And  a  payment,  or  something  equivalent  to  a  pay 
ment,  may  reasonably  be  presumed  to  have  then  taken  place 
The  first  of  these  reasons  may  not  perhaps  be  entitled  to  mucl 
consideration.     As  against  the  second,  it  may  be  urged,  tha 


1  1  Cr.  &  Ph.  283,  294,  295. 

2  L.  R.  4  H.  L.  399,  pe7-  Lord 
Hatherley  ;  406,  410,  ^^e?'  Lord 
Chelmsford.  It  was  followed  in  the 
reversed  decision  in  the  court  below  : 
see  Wakefield  v.  Buccleuch,  4  Eq. 
650—653. 

3  Ante,  pp.  229,  300. 


■•  See   Lord   Denman's    dictum   ii 
this  very  case,  cited  ante,  p.  300. 

'"  See  mite,  p.  102,  n.  -. 

'^  See  ante,  p.  300. 

''  See    the    observations    of    Lon 
Cottenham  in  Hilton  v.  Granville, 
Cr.  &  Ph.  293,  294. 

**  See  ante,  p.  303. 
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the  lawfulness  of  a  custom  does  not  necessarilj'  follow  from 
the  lawfulness  of  a  grant.  "  Though  the  parties  may  have 
legally  made  such  a  contract,  it  would  not  be  reasonable  to 
})resume  that  they  had  done  so."^  It  may  be  doubted,  how- 
ever, whether  this  objection  is  sufficient  to  dispose  of  the 
second  reason ;  and  it  is  difficult  to  see  what  objection  can 
l»e  urged  against  the  third  or  the  fourth.  Upon  the  whole, 
therefore,  it  is  submitted,  that  Hilton  v.  Granville  would  not, 
in  the  above  respect,  be  followed  at  the  present  day.- 

If  a  custom  to  disturb  the  surface  without  paying  any  com-   Conditions  of 
pensation  may  now  be  considered  good,  it  must,  at  all  events,  custom. 
Ite  conclusively  shown  to  exist  ;'^  and  to  have  existed  at  the 
time  when  the   severance   of   the   adjoining   tenements  took 
place.'* 

No  reason  exists  whv  the  remarks  applicable  to  a  custom  Prescription 

...  and  custom 

sliould  not  equally  apply  to  a  prescriptive  right  so  to  work  as  on  similar 
to  disturb  the  surface.'^  °°    ^°' 

And  as  regards  the  validity  of  a  plea  of  right  by  custom  or  Freeholds 

p  ii  •  ^"'i  copy- 

jirescription  to  withdraw  support  from  a  surface,  there  is  no  holds. 
distinction  between  freeholds  and  copyholds.'' 

In  lilackctt  v.  Bmdleij''  the  custom  alleged  was  to  work  Wastes, 
under  the  waste  lands  of  a  manor  without  paying  compen- 
sation for  subsidence.  The  distinction  between  that  custom 
and  the  custom  alleged  in  Hilton  v.  Granville,''  was  not  pointed 
out;  and,  in  deciding  the  case,  the  Court  assumed,  that  it  was 
not  distinguishable  from  Hilton  v.  Granville,  and  gave  judg- 
ment in  accordance  with  that  decision.  The  real  nature  of 
the  custom  pleaded  in  Blachett  v.  Bradlei/  was  pointed  out  in 
'  iill  v.  DirlcinHon  ;'-^  and  IJlaekettx.  liradley  cannot  1)6  relied  on 

a  decision,  that  a  custom  to  work  under  a  waste  is  bad.     It 
may  possibly  be,  that  a  custom    to   work    under   copyholds 

'  See  Blackctt  v.  Bradley,  1  B.  &  '  Sec  Smart  v.  Morton,  stip. 

053,  per   Blackburn,   J.  ;  Bell    v.  ^  See  Hilton  v.  Granville,  5  Q.  B. 

1.  .vc,  10  Q.  ]i.  I).  501,  ;wr  Baggallay,  701.     Cf.    the   observations    of   Lord 

I  ,  J,  Wenslcydalcin  Ilowbothamt'.  Wilson, 

As  to  a  custom  being  said  to  be  8  H.  L.  C.  303. 

id,  because  it  is  unreasonable,  see  ®  Sec  Hilton  v.  Granville,  sup. 

"utc,  p.  102,  n.-.  '  1  B  &  S.  940. 

'  Sec  Smart  r.  Morton,  5  K.  &  B.  «  5  Q.  B.  701,  mitc,  p.  303. 

I ;  Bell  f.  Love,  10  Q.  B.  D.  500.  »  5  Q.  B.  D.  159. 
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■without  leaving  support  for  the  surface  is  bad,  as  being 
unreasonable.^  But  it  does  not  follow,  that  a  custom  to  work 
under  a  waste  is  bad.-  Indeed,  independently  of  custom,  the 
lord  is,  as  has  been  already  seen,'^  entitled,  in  working  under 
the  wastes,  to  withdraw  support  from  the  surface ;  provided 
only  he  leaves  a  sufficiency  of  common. 

Sect.  2.— GRANT  OP  RIGHT  FOR  LAND  IN  NON-NATURAL   STATE, 
(a)   Express  Grant. 
Express  A  right  of  support. for  land  in  its  non-natural  state  may  be 

^^^"  '  acquired  by  express  grant  or  reservation  ;  whether  voluntary,* 

or  statutory.  As  instances  of  statutory  acquisitions  it  may  be 
mentioned,  that  provisions  are  made  for  the  preservation  of 
dwelling-houses  under  the  Act  7  &  8  Vict.  c.  105  ;^  of  houses 
and  other  buildings  under  the  Cornwall  Subm.  Mines  Act, 
1858  f  of  piers  and  other  structures  under  the  Crown  Lands 
Act,  1866 ;"  and  (in  the  case  of  mines  excepted  from  a  grant 
of  lands  in  Ireland)  of  places  of  worship,  graveyards,  ceme- 
teries, public  schools,  houses,  and  outhouses,  under  the  Act 
23  &  24  Vict.  c.  154.« 

{(S)  Implied  Grant. 

Implied  The  right  may  also  be  acquired  by  implied  grant  or  reser- 

importance  of  vation  f  and  110  doctrine  in  the  law  of  support  is  of  greater 
doctrine.  importance,  or  more  frequent  application. 

If,  for  instance,  the  weight  caused  by  buildings,  or  by  an 
artiiicial  watercourse,  be  upon  land  at  the  time  when  such 
land  is  severed  from  the  adjoining  land,  there  is,  prima  facie, 
an  implied  grant  or  reservation,  as  the  case  may  be,  of  the 
right  of  support  for  such  buildings  or  watercourse.^'^     What  a  f 


Weight  on 
land  at  time 
of  severance. 


1  See,  as  to  this,  ante,  pp.  303—305. 

-  See  also  Buccleuch  v.  Wakefield, 
L.  R.  4  H.  L.  406,  410  {per  Lord 
Chelmsford),  where  it  is  said,  that  a 
custom  applicable  to  the  customary 
tenancies  of  a  manor  is  no  authority 
for  the  right  of  working  mines  with 
reference  to  the  wastes. 

3  See  ante,  p.  293. 

■*  See  Brown  v.  Windsor,  1  Cr.  &  J. 
20 ;  Bonomi  v.  Backhouse,  E.  B.  &  E. 
655 ;  Angus  v.  Dalton,  4  Q.  B.  D.  162, 
169,   170,   197;  Dalton  v.   Angus,   6 


A.  C.  792. 

^  Giving  working  powers  to  the 
Duke  of  Cornwall :  post,  p.  414. 

•"'  See  post,  p.  416. 

7  Post,  p.  417. 

«  Post,  pp.  417,  418.  See  also  46  & 
47  Vict.  0.  37,  s.  5. 

^  Bonomi  r.  Backhouse,  E.  B.  &  E. 
655  ;  Angus  v.  Dalton,  4  Q.  B.  D.  162, 
169. 

i«  See  Wyrley  Canal  Co.  r.  Bradley, 
7  East,  368,  372  ;  Richards  r.  Rose, 
9   Exch.    218  ;    Gayford  v.    Nicholls, 
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grantor  grants,  is  such  a  measure  of  support  "as  is  necessary 
for  the  land  in  its  condition  at  the  time  of  the  grant. "^ 

So,  where  land  is  severed  from  the  adjoining  land,  for  a  Weight  in- 
particular  object,  and  such  object  is  known  to  both  parties  J^^^t  on  land! 
at  the  time  of  the  severance,  there  is,  primn  facie,  an  implied 
grant  or  reservation,  as  the  case  may  be,  of  a  reasonable 
degree  of  support,  for  the  due  execution  of  that  object.- 
Therefore,  where  the  avowed  object  of  a  severance  of  land 
from  the  adjoining  land  is  the  construction  thereon  of  a 
building,  railway,  or  canal,  or  of  a  roadway  or  tramway,  or 
of  a  sewer,  or  gas  mains  and  pii)es,  there  is,  prima  facie,  an 
implied  grant  or  reservation,  as  the  case  may  be,  of  the  right 
■of  support  for  such  building,  railway,  canal,  roadway,  tram- 
way, sewer,  mains  or  pipes.'^  And,  whether  the  severance  be 
voluntary,  or  effected  under  the  provisions  of  an  Act  of 
Parliament  ;^  or  the  object  be,  or  be  not,  stated  in  the  instru- 
ment of  severance  •;'  is  immaterial.     And  however  the  thing 


ib.  708  ;  Caledonian  R.  Co.  v.  Sprot,  2 
Macq.  451 ;  IMurchie  v.  Black,  19  0. 
B.,  N.  S.  205;  Mid.. R.  Co.  t'.Checkley, 
4  Eq.  27,  28 ;  Richards  v.  Jenkins, 
17  W.  R.  30  ;  Dalton  v.  Angus,  6  A.  C. 
792,  82G:  Rigby  v.  Bennett,  21  Cb. 
D.  567  :  and  cf.  Pyer  v.  Carter,  1  H. 
&  N.  916 ;  Dugdale  v.  Robertson, 
3  K.  &  J.  695,  700;  Pountney  v. 
Clayton,  11  Q.  B.  D.  840. 

'  Cal.  R.  Co.  V.  Sprot,  2  Macq.  451  : 
Bee  also  Elliot  v.  N.  E.  R.  Co.,  10  H. 
L.  Cas.  357. 

'  See  Caledonian  R.  Co.  v.  Sprot, 
2  Macq.  451,  452;  N.  E.  R.  Co.  v. 
Elliot,  IJ.  &  H.  153;  Elliot  v.  N.  E. 
R.  Co.,  10  H.  L.  C.  357,  362  ;  N.  E.  R. 
Co.  t".  Crosland,  4  Dc  G.  &  J.  559  ; 
G.  W.  R.  Co.  V.  Bfinnett,  L.  R.2  H.  L. 
40;  Aspden  v.  Seddon,  10  Ch.  401; 
ib.  1  Ex.  D.  506;  Siddons  v.  Short, 
2  C.  P.  D.  577  ;  Rigby  v.  Bennett,  21 
Ch.  I).  567,  569 ;  L.  &  N.  W.  R.  Co. 
V.  Evans,  1893,  1  Ch.  24,  25  ;  Ruabon 
i'.rick,  &c.,  Co.  v.  G.  VV.  R.  Co.  ib.  456. 

^  Sec  Caledonian  R.  Co.  v.  Sprot, 
!<up.;  Elliot r.N.E.R. Co.,, «/p.;  G.W. 
H.  Co.  I'.  Bennett,  sup. ;  Siddons  i'. 
siiort,   sup.    572,    577  ;    Benfioidside 


Local  Board  v.  Consett  Co.,  3  Ex.  T>. 
54  ;  Dixon  v.  Cal.  R.  Cos.,  5  A.  C. 
829  ;  Dalton  v.  Angus,  6  ib.  792,  826  ; 
Re  Dudley,  8  Q.  B.  D.  86  ;  Normanton 
Gas  Co.  V.  Pope,  48  L.  T.  606,52  L.  J. 
Q.  B.  629  ;  Pountney  ;;.  Clayton,  11 
Q.  B.  D.  830,  834,  835,  840  ;  Glasgow  i'. 
Farie,  13  A.  C.  671  ;  Mid.  Rail.  Co.  v. 
Robinson,  15  ib.  30 ;  L.  &  N.  W.  R. 
Co.  V.  Evans,  sup.  27  ;  Ruabon  Brick, 
&c.,  Co.  V.  G.  W.  R.  Co.,  sxip.  456  ; 
G.W.  R.  Co.  V.  Cefn,  &c.,  Co.,  1894,  2 
Ch.  157.  Cf.  the  Scotch  cases  of  Mid., 
&c.,  Gas  Light  Co.  v.  Oakbank  Oil  Co., 
18  Sess.  Cas.  (Ser.  4),  788;  Aitken  v. 
RawyardsColl.  Co.,  22  ib.  (Ser.  4),  201. 

■•  See  Siddons  v.  Short,  sup.;  Dixon 
V.  Caledonian  R.  Cos.,  5  A.  C.  829, ^)cr 
Lord  Selbornc  ;  Pountney  v.  Clayton, 
sup.  811,  842,  per  Bovven,  L.  J.  ;  L. 
&  N.  W.  R.  Co.  V.  Evans,  sup.  27, 
2)cr  Bowen,  L.  J.  See  also  ante,  p. 
292,  n.'',  and  cases  there  cited.  See, 
however,  G.  W.  R.Co.  v.  Bennett,  sup. 
41,  42,  per  Lord  Westbury ;  Pount- 
ney V.  Clayton,  sup.  834,  per  Brett, 
M.  R. 

'''  See  Siddons  v.  Sliort,  sup. 
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Possible 
future  weight 
contem- 
plated. 


No  implied 
right  for 
reasonable 
weight. 


No  implied 
grant  except 
by  grantor 
and  to  ex- 
tent of  his 
power. 


constructed  may  be  used,  or  to  whatever  purposes  it  may  be| 
applied,  is  also  immaterial.^ 

And,  even  if  it  be  merely  shown  to  have  been  within  the! 
contemplation  of  the  parties  to  a  purchase,  that  an  artificial 
weight  might,  at  a  then  future  time,  be  placed  upon  the  land 
purchased  or  excepted,  a  grant  or  reservation  will,  ^^^'i^^M  facie, 
be  implied  of  a  reasonable  degree  of  support  for  that  weight. 
Thus,  where,  upon  a  sale  of  land,  the  purchaser  covenanted, 
that  the  land,  "  or  any  buildings  now  or  hereafter  to  be 
erected  thereon,"  should  not  be  used  for  certain  specified 
purposes,  it  was  held,  that  the  vendor  was  liable  for  so 
working  mines  as  to  injure  buildings  which  had  been  erected 
subsequently  to  the  sale.- 

There  are  no  other  means  by  which  a  grant  or  reservation 
of  the  right  of  support  for  land  in  its  non-natural  state  can  be 
implied.  There  is  no  authority''  for  the  proposition,  which 
has  been  sometimes  advocated  or  suggested,'*  that  the  owner 
of  a  surface  ought,  in  every  case,  to  have,  prima  facie,  a  right 
of  support  for  all  reasonable  buildings  which  may  be  put  upon 
it.  Eefusing  to  accept  it  can  hardly,  it  may  be  observed,  in 
any  case,  involve  hardship.  For,  if  a  man's  house  is  injured 
by  mining  operations,  and  he  can  show,  that  his  land  would 
have  been  injured,  even  if  it  had  been  in  its  natural  state,  he 
will,  although  having  no  right  of  support  for  the  house,  be 
entitled  to  damages,  not  merely  in  respect  of  the  land,  but 
also  in  respect  of  the  house. ^ 

It  would  be  a  contradiction  in  terms,  if  the  doctrine  of 
implied  grant  prevailed  against  a  person  who  was  not  a 
grantor.  If  A.  purchases  from  B.  a  piece  of  land  for  the 
purposes  of  a  railway,  and  the  railway  requires  support,  not 
only  from  the  land  of  B.,  but  from  the  land  of  C,  which 
laterally  adjoins  ;  A.,  prima  facie,  acquires  no  right  of  suj^port 


^  Caledonian  R.  Co.  v.  Sprot,  2 
Macq.  462  ;  N.  E.  R.  Co.  v.  Elliot,  2 
De  G.  P.  &  J.  432. 

2  Berkeley  v.  Shafto,  15  C.  B.,  N.  S. 
79. 

••*  See  Dalton  v.  Angus,  G  A.  C.  804, 
808,  jJcr  Lord  Penzance:  and  see  7G3.' 
See  also  Richards  v.  Jenkins,  17  W. 


R.  33,  per  Channell,  B. 

■»  See  Rogers  v.  Taylor,  2  H.  &  N. 
828 ;  Richards  v.  Jenkins,  17  W.  R. 
32  ;  Dalton  v.  Angus,  sup.  749,  772 : 
see  also  Brown  v.  Robins,  4  H.  &  N. 
190,  193. 

*  See  ante,  p.  29G. 
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against  C.  So  where  C,  instead  of  being  a  lateral  owner,  is 
a  subjacent  owner.  In  the  case  of  subjacent  support,  the 
doctrine  of  implied  grant  is  confined  to  the  case  of  the  person 
who  is  owner  of  both  surface  and  mines  at  the  time  of  the 
purchase  of  the  surface.  And  where  a  surface  owner  is  with- 
out the  right  of  support,  or  only  has  it  for  the  land  in  its 
natural  state ;  and  the  surface  is  purchased  for  the  purposes 
of  a  railway  ;  the  purchaser  does  not  purchase  b}-  implication 
the  right  of  support  for  the  railwaj-.  For  the  surface  owner 
could  not  give  him  any  greater  rights  than  he  himself 
possessed.^  Of  course,  however,  if  a  surface  owner  is  entitled 
to  the  right  of  support  for  all  purposes,  he  may  transfer 
such  right  to  a  person  who  purchases  the  surface. - 

It  may  be,  however,  that,  when  a  statute  authorises  the  implied 
making  and  maintenance  of  a  work  of  public  utility,  there  not  be  grantor 
is,  according  to  its  true  construction,  a  right  of  support,  not  °    ^^^  ' 
merely  against  the  person  whose   land  is  actually  purchased 
or  used,  but  against  another  person  ;  whether  owning  laterally, 
or  vertically.     In  such  a  case  the  right  of  support  rests  upon 
an  implied   grant  created  by  the   Act   itself.      Examples   of 
statutory  rights    of    this   kind  may   be    found   in    the   Acts'^ 
mentioned  in  divisions  (ft)  and  (y)  of  section  4  of  the  present 
subject;  and  also  in  the  Acts  ^  mentioned  in  section  5.     But 
they  are  not  confined  to  such  Acts ;  under  none  of  which  the 
right  of  support  exists  ah  Initio.     Examples  may  also  be  found 
in  Acts  similar  to  those  mentioned  in  division  (a)  of  section  4  ; 
under  which  the  right  of  support  exists  ah  initio:' 

A  right  of  support  for  an  artificial  structure  acquired  under  Loss  of  "ght 

1-1  /  1       1      i    1  •-    •         .1  1  ,  .  bv  omission 

an  implied  grant  may  be  lost  by  omitting  to  keep  the  sul)ject-   to  repair. 
matter  in  proper  repair.     For  example,  the  owners  of  a  canal, 
constructed  under  a  statutory  power,  may  lose  the  right  to 
have  it  supported  if  they  neglect  a  statutory  duty  to  keei)  it 
in  repair." 

'  Sec  Pountncy  v.  Clayton,   11  Q.  '  Sec  7)o.s7,  pp.  '^OiO  ct  scq. 

B.  D.  840,  841,  per  Bowcn,  L.  J.     Cf.  ''  The  possibility  of  this  was  recog- 

thc  law  under  the  Kail.  &  Wat.  CI.  niscd    in    Metrop.    Bd.    of    Wks.    v. 

ts,  post,  pp.  3G7  ct  seq.  Metrop.  B.  Co.,  L.  R.  3  C.  P.  G12,  4 

-  See    Pountncy  r.   Clayton,   sup.  ib.  192,  post,  p.  348 ;    and  in    In  re 

841 ;  Consett  Wat.   Co.  v.  Ritson,  22  Dudley,  8  Q.  B.  D.  m,  post,  p.  330. 

Q.  B.  D.  32G.  '•  Sec    StafTordshirc    Canal    Co.  v. 

•'  Sec  jpos/,  pp.  334  ct  seq.           .  Hallen,  G  B.  &  C.  317.     Cf.  the  case 
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Where,  however,  a  right  of  support  for  an  artificial  weight 
is  acquired  under  an  impHed  grant,  and  the  dominant  owners 
subsequently  increase  the  weight,  although  they  do  not  acquire 
a  new  right,  the}'  do  not  lose  the  old  one.^  And  it  is  im- 
material, that  they  acquired  the  old  right  by  statute,  and 
that  they  increased  the  weight  under  an  Act  incorporating 
the  Eail.  CI.  Act,-  and  repealing  the  previous  statute ; 
the  incorporating  and  repealing  Act  being  expressed  to  be 
without  prejudice  to  all  rights  and  liabilities  under  the 
previous  statute.'' 

Where  the  owner  of  two  adjoining  tenements  sells  one  of 
them,  excepting  the  undertying  mines  ;  and  stipulating,  that 
he  shall  not  be  liable  for  any  damage  which  their  working 
may  cause  ;  his  stipulation,  according  to  a  principle  already 
stated,^  does  not  exempt  him  from  liability  for  damage  to  that 
tenement  by  lateral  workings  under  the  other  tenement.  And 
if  he  sells  it  for  the  erection  of  buildings,  his  stipulation  may 
not  exempt  him  from  liability  for  damage  to  those  buildings  by 
such  lateral  workings  ;  although,  if  it  had  been  unburdened  by 
buildings,  the  workings  would  not  have  caused  it  to  come  down.'^ 

Of  course,  however,  the  application  of  the  doctrine  of 
implied  grant  may  be  excluded,  wholly  or  partially,  by  the 
parties  (or  in  cases  arising  under  Acts  of  Parliament)  by  the 
legislature.  As  in  the  case  of  land  in  its  natural  state,*"  so  in 
the  case  of  land  in  its  non-natural  state,  if  apt  words  are  used, 
whether  in  express  terms,  or  by  plain  implication,  the  right  of 
support  may  be  excluded.  The  question  is  in  every  case  one 
of  the  construction  of  the  instrument.'' 

The  right  of  working  mines  under  roads  or  highways, 
which  are  vested  in  urban  sanitary  authorities,  has  been 
already   stated.^      The    right    of    working    mines    under    or 


I 


of  prescription,  jwsf,  p.  394.  For  a 
case  where  the  right  was  alleged  to 
be  affected  by  vibration  caused  by  a 
railway,  see  Green  v.  Belfast  Tram- 
ways Co.",  20  L.  R.  (Ir.)  35. 

1  G.  W.  R.  Co.  V.  Cefn.,  &c.,  Co., 
1894,  2  Ch.  157. 

-  See,  as  to  this,^JOS^  pp.  350  c/  scq. 

3  G.  W.  R.  Co.  V.  Cefn.,  &c.,  Co., 
sup. 


■  *  See  ante,  pp.  300,  301. 

^  See  Aspden  v.  Seddon,  1  Exch.  D. 
506. 

G  Ante,  pp.  299,  300. 

7  Ruabon,  &c.,  Co.  v.  G.  W.  R.  Co., 
1893,  1  Ch.  456. 

**  Ante,  p.  40 :  see  A.-G.  v.  Conduit 
Colliery  Co.,  1895,  1  Q.  B.  301,  cited 
ante,  pp.  288,  289. 
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adjacent  to  roads,  along  or  across  which  electric  lines  are  laid, 
has  also  been  already  stated.^  Section  59  of  the  Tramways 
Act,  1870,  provides  as  follows : — "  Xothing  in  this  Act  shall 
limit  or  interfere  with  the  rights  of  any  owner,  lessee,  or 
occupier  of  any  mines  or  minerals  lying  under  or  adjacent 
to  any  road,  along  or  across  which  any  tramway  shall  be  laid, 
to  work  such  mines  and  minerals,  nor  shall  any  such  owner, 
lessee  or  occupier  be  liable  to  make  good  or  pa}'  compensation 
for  any  damage  which  may  be  occasioned  to  such  tramway  by 
the  working  in  the  usual  and  ordinary  course  of  their  mines 
or  minerals."  And  Part  2  of  the  Pub.  Health  Am.  Act, 
1890,  which  provides  for  the  prevention  of  danger  or  obstruc- 
tion to  the  public  by  telegraph  wires  or  similar  apparatus, 
contains  a  similar  provision." 


Sect.  3.— CONSTRUCTION— INSTRUMENTS  INTER  PARTES  AND 
INCLOSURE  ACTS. 

The  cases  which  have  come  before  the  Courts,  involving  the  Classification 
right  of  support,  and  raising  questions  of  construction,  and  construction, 
incidental  questions,  have  been  numerous.  It  will  be  remem- 
bered,  that  the  owner  of  land  in  its  natural  state  is  entitled, 
imma  facie,  to  support,  as  "an  incident  to  the  land  itself."'^ 
And  in  the  gi'eat  majority  of  cases  involving  the  right  of 
support  for  land  in  its  non-natural  state,  and  raising  ques- 
tions of  construction,  the  owner  would,  independently  of  such 
questions,  have  been  entitled  to  support  under  the  doctrine 
of  implied  grant. "^  Similar  considerations,  therefore,  usually 
apply,  in  cases  raising  questions  of  construction,  whether  the 
land  is  in  its  natural  or  its  non-natural  state ;  and,  in  dealing 
with  the  cases  raising  questions  of  construction  and  incidental 
questions,  it  will  be  convenient  to  do  so  without  reference  to 
the  distinction  between  litiid  in  its  natural  state  ami  land 
in  its  non-natural  state.  The  instruments  and  enactments 
raising  the  above  questions  may  be  grouped  under  three  main 
classes  : — (1)  Instruments  inter  partes,  and  (what  are  in  sub- 
stance the  same)  Inclosure  Acts.     (2)  Old  llailway  and  Canul 

'  Ante,  p.  41.  :<  Antc,\>Yf.  281,  2&.). 

-  See  s.  15  (2).  '  Anlc,  pp.306— 310. 
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Reservation 
of  royalty. 


Eefservation 
in  Inclosure 
Act  of  right 
of  holding, 
&c. 


Clause  giving 

working 

liberties. 


and  similar  Acts.^  And  (3)  the  Bail.  CI.  Cons.  Act,  1845, 
and  similar  Acts.-  The  first  of  these  three  classes  relates 
as  well  to  land  in  its  natural  state,  as  to  land  in  its  non- 
natm-al  state.  The  second  and  third,  of  com-se,  relate 
exclusively  to  land  in  its  non-natural  state.  The  first  class, 
and  the  cases  arising  thereunder,  are  dealt  with  in  the 
present  section.  The  second  and  third,  and  the  cases  arising 
thereunder,  will  be  considered  in  sections  4  and  5  of  the 
present  part  of  this  chapter. 

(a)   Generally. 

It  has  been  already  seen,  that  the  usual  reservation  of  a 
royalty  ;  although  pointing  at  the  removal  of  the  demised 
minerals  on  a  large  scale ;  is  not,  of  itself,  sufficient  to  vary 
the  prund  facie  position  of  the  parties.^ 

So  the  clause  commonly  inserted  in  an  Inclosure  Act,  under 
which  the  mines  are  reserved  to  the  lord,  that  they  shall  be 
held  and  enjoyed  "in  as  full,  ample,  and  beneficial  a  manner 
to  all  intents  and  purposes  "  as  he  could  have  done  in  case  the 
Act  had  not  been  made,  is  not,  of  itself,  sufficient  to  vary  the 
prima,  facie  position.  A  right  of  holding  and  enjoying  mines 
is  merely  incidental  to  their  ownership.  And  it  is  immaterial, 
that,  before  the  Act,  the  lord  might  have  worked  without 
regard  to  the  support,  provided  he  left  a  sufficiency  of 
common.^  By  the  Act  the  rights  of  the  commoners  become 
freehold  rights ;  and  the  clause  in  question  must  therefore 
be  read  with  reference  to  such  freehold  rights,  and  so  as  not 
to  prejudice  them.'' 

So  the  clause  commonly  inserted  in  an  instrument  of 
severance  giving  full  liberties  of  working  and  winning  is  not, 
of   itself,  sufficient  to  vary  the  prima  facie  position.**     Such 


1  See  pos^,  pp.  326  ei  scg. 

2  See'posi,  pp.  350  et  seg[. 

3  Ante,  p.  292. 

*  See  ante,  p.  293. 

5  See  Bell  v.  Love,  10  Q.  B.  D.  547, 
565—570 ;  Love  v.  Bell,  9  A.  C.  291, 
292,  293,  297,  300.  Cf.  Price  v. 
Plaskynaston,  &c.,  Co.,  2  T.  L.  R.  90. 

"  See  Harris  v.  Ryding,  5  M.  &  W. 
60;  Smart  v.  Morton,  5  E.  &  B.  .30; 


Roberts  v.  Haines,  6  ib.  643  ;  Haines 
V.  Roberts,  7  ib.  625;  Cal.  R.  Co.  u. 
Sprot,  2  Macq.  449  ;  Proud  v.  Bates, 
34  L.  J.  Ch.  406,  412  ;  Bell  v.  Wilson, 
1  Ch.  303  ;  Hext  v.  Gill,  7  Ch.  714 ; 
Buchanan  v.  Andrew,  L.  R.  2  So.  & 
D.  290;  Aspden  v.  Seddon,10  Ch.402; 
Bell  V.  Love,  siqy.  5G2,  563, 570  ;  Love 
V.  Bell,  suj).  289,  291,  299,  300.  Cf. 
Dugdale  v.  Robertson,  3  K.  &  J.  695; 
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a  clause  only  gives  to  the  mine  owner  in  express  words  what, 
in  its  absence,  he  would  have  by  implication.^ 

So  the  facts,  that  a  lessee  has  covenanted  to  work  "in  the  Covenants  to 

'  work  in 

usual  and  most  approved  way"  in  which  other  works  of  the  "usual  way." 

like  kind  are  performed  in  the  district  in  question,  and  has 

complied  with  his  covenant,  will  not  relieve  him  from  liability 

for  withdrawing  support,  if  on  other  grounds  he  would  have 

been  liable.-     And  it  is  immaterial,  that  the  common  mode  of 

working  in    such   district  is  to  work  up  to  the  barrier,  and 

then,  in  coming  back,  to  cut  away  the  pillars  which  are  left.'' 

Such  a  covenant  merely  refers  to  the  manner  of  working  for 

mining  purposes,*  and  consistently  with  the  other  legal  rights 

of  the  parties." 

And,  generally,  a  right  of  support,  which  would  otherwise  Considera- 

'  °  .; ;  o  XX  ^  tions  founded 

exist,  will  not  be  excluded  by  considerations  founded  upon  upon  conjcc- 

.  f  ture. 

hiure  conjecture." 

On  the  other  hand,  an  instrument,  which  would  otherwise  Right  other- 

wise  excluded 

be  construed  as  excluding  the  right  of  support,  will  not  be  not  preserved 
•construed  as  preservmg  it  on  the  mere  ground  that  it  requires  ^  conjee  uie. 
the  minerals  to  be  "  properly  worked."" 

ifi)  Prohibited  Worhiuij  of  Specified  Minerals. 

In  Haines  v.  Roherts'^  an  Inclosure  Act,  after  giving  power  to  Haines  v. 

^  ^  .      Roberts. 

allot  the  common  and  waste  lands  of  a  manor,  enacted,  that  it 
.should  be  lawful  for  the  lord  of  the  manor  to  enter  upon  the 
allotments  to  search  for  and  get  coal,  S:c.  It  also  enacted, 
that  the  lord  should  not  open  any  work  on  the  surface  within 
forty  yards  of  any  dwelling-house  then  or  thereafter  to  be 
■erected,  nor  get  any  coal  or  ironstone  under  such  dwelling- 
house  within   the  }>eri)C-ndiciilai'  distaiuMs  of  foiiy  yards  from 

Davis  V.  Trcharno,  G  A.  C.  4G0.     See,  the   contrary   in   Eadon   v.  JelTcock, 

however,   Rowliotham   v.   Wilson,    8  L.  R.  7  Exch.  389,  cannot  be  sustained. 

H.  L.  Cas.  363,  304.  •■•  See  Proud  v.  Bates,  34  L.  J.  Cli. 

•     '  See  ante,  p.  '279.  412 ;  Aspden  v.  Seddon,  10  Ch.  396,  n., 

'See   Buchanan    v.   Andrew,  sup.  399,  n.;  Davis  t;.Trcharne,  G  A.  C.  469; 

292 ;  Davis  r.  Treharnc,  sup.  464.  Love  v.  Bell,  9  ib.  299. 

'  See  Shafto  v.  Johnson,  8  B.  &  S.  '  Buchanan  v.  Andrew,  L.  R.  2  Sc. 

"■^.n,  n.  &  D.  292. 

•  Davis  V.  Treharnc,  .tup.  464.  "  7  E.  &  B.  625,  affirming  Roberts  i'. 

'  Shafto  V.  Johnson,  sxp.     See  also  Haines,  6  ib.  643. 
Love  1-.  Bell,  sup.  289.    The  dicta,  to 
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Dugdale  v. 
Eobertson. 


Shafto  V, 
Johnson. 


the  foundations.  It  was  held,  that  the  prohibition  againsi 
working  within  forty  yards  did  not  entitle  the  lord  to  work  al 
a  greater  distance  in  such  a  manner  as  to  interfere  with  th( 
right  of  support.^ 

In  Diu/dale  v.  Robertson,"  the  mines  under  514  acres  of  land,^ 
delineated  on  a  plan  attached  to  the  lease,  were  demised  to  the 
defendants ;  with  full  liberty  to  work  them,  and  to  open  pits, 
&c.,  except  in  or  upon  certain  demesne  lands  belonging  to  a 
mansion,  and  consisting  of  about  four  acres  ;  provided  that  all 
pits  or  works  sunk  or  raised  for  the  purpose  of  working  the 
minerals  under  certain  ornamental  grounds,  surrounding  the 
demesne  lands,  and  coloured  yellow  upon  the  plan,  should  be 
sunk  and  raised  at  the  furthest  point  from  the  mansion-house 
at  the  part  coloured  yellow.  The  defendants  proceeded  (but. 
without  infringing  the  special  provisions)  to  excavate  under  the 
lands  coloured  yellow,  and  the  mansion  in  consequence  began 
to  give  way.  It  was  held,  that  the  successors  of  the  lessor  were 
entitled  to  support  for  the  mansion-house.^ 

A  different  construction  was  adopted  in  Shafto  v.  Johnson}' 
There  the  plaintiff's  testator  granted  a  lease  of  coal  mines,  in 
W'hich  the  lessees  covenanted  to  work  the  colliery  in  a  proper 
manner,  and  according  to  the  best  and  most  approved  method 
of  working,  and  so  as  to  produce  with  safety  the  greatest 
quantity  of  merchantable  coals  from  and  out  of  each  and  every 


'  As  the  result  of  the  working,  the 
dwelHng-house  was  injured.  But  the 
jury  found  that,  even  without  the 
weight  of  the  house,  the  ground 
would  have  given  way :  see,  upon 
this  point,  ante,  p.  296.  And,  having 
regard  to  the  reference  to  houses  in 
the  Act,  there  was  an  implied  right  of 
support  for  the  house  :  see  ante,  p. 
308. 

-  3  K.  &  J.  695.  See  also  ante,  p. 
227. 

•'  And  not  merely,  it  will  be  ob- 
served, a  particular  bed  of  coal :  cf., 
on  this  point,  Eadon  v.  Jeffcock,L.  R. 
7  Ex.  379,  post,  p.  315. 

■*  In  the  judgment  in  this  case  (see 
p.  700),  Wood,  V.-C, laid  it  down,  that, 
where  minerals  are  granted  separately 
from  the  surface,  there  is  a  presump- 


tion, in  the  absence  of  express  words, , 
that  the  surface  is  intended  to  be 
enjoyed  as  it  was  before,  and  with 
that  natural  support  which  it  pos- 
sessed before  the  grant  of  the  sub- 
jacent strata.  It  appears,  however, 
from  the  judgment  of  the  same  Judge, 
in  Shafto  v.  Johnson  (8  B.  &  S.  p. 
252,  n.  :  see  also  Eadon  v.  Jeficock, 
L.  R.  7  Ex.  at  pp.  391,  392),  that  the 
decision  in  Dugdale  v.  Robertson  pro- 
ceeded, not  upon  any  presumption,  bul^ 
solely  upon  the  construction  of  the 
instruiuent.  If  this  had  not  been  so, 
the  case  would  apparently  have  beer 
open  to  the  objection  subsequently 
(see  post,  p.  323)  pointed  out  as  to  the 
earlier  of  the  cases  mentioned 
division  (7)  of  the  present  subject. 
5  8  B.  &  S.  252,  n. 
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of  the  workable  seams  thereof ;  and  not  knowingly  to  do  or 
suffer  to  be  done  any  wilful  or  negligent  act,  which  might 
endanger  the  colliery,  or  occasion  any  loss  thereto;  and  not  to 
sink  pits  within  200  yards  of  a  dwelling-house  ;  and  to  leave 
onwrought  the  coal  under  a  mansion-house,  and  under  certain 
specified  gardens,  pleasure  grounds  and  parks.  The  lease 
contained  other  provisions  for  the  security  of  these  specified 
portions  of  the  surface,  and  for  making  compensation  for 
damage  to  the  portions  not  specially  protected.  In  proceedings 
to  restrain  the  lessees  from  working  without  leaving  sufficient 
support  for  the  portions  of  the  surface  not  specially  protected, 
it  was  held,  that  the  whole  provisions  of  the  lease  taken 
together  showed  a  sufficient  intention  to  exclude  the  right  of 
support.  It  was  considered,  that  the  leading  features  of  the 
lease  were  (1)  the  mtention,  in  preference  to  everything  else,  to 
provide  for  the  safety  of  the  mine  ;  and  (2)  the  covenant  (not 
by  way  of  privilege  to  the  lessees,  but  by  way  of  positive 
obligation  upon  them,  and  for  the  benefit  of  the  lessor)  to 
get  all  the  coal  which  could  be  got  with  safety  to  the  mine.^ 

So  in  Kadon  v.  Jeffcock.-  There  a  particular  bed  of  coal  Eadon  v. 
(exclusive  of  those  lying  under  it)  was  demised  with  working 
powers  to  persons  through  whom  the  defendants  claimed.  The 
lease  reserved  a  minimum  rent  of  i'200  as  for  2  a.  1  r.  16  p., 
and  a  further  yearly  rent  of  i.'85  per  acre  for  coal  actually  got 
beyond  the  2  a.  1  r.  10  p.,  "  including  all  ribs  and  pillars  left 
in  working  the  coal,"  except  certain  pillars  of  specified  dimen- 
sions, which  the  lessees  l)Ound  themselves  to  leave  during  the 
whole  of  the  term.  The  lessees  also  covenanted  to  work  the 
mines  in  a  good  and  workmanlike  manner.  The  plaintiffs 
claimed  under  the  lessor.  The  pillars  specified  in  the  lease 
were  left.  The  defendants  worked  properly ;  but  their  working 
caused  a  subsidence,  and  tliis  injured  tlic  i)laintiff's  land  iuul 
certain  Ijuildings  wliicli  had  been  sliortly  l^efore  erected 
thereon.^  It  was  held,  that  the  defendants  were  not  lial>le  for 
the  injury.^     The  facts,  that  a  particular  bed  of  coal  only  was 

'  The  construction  adopted  in  Shafto  -  L.  R.  7  Ex.  379. 

V.  Johnson  was  approved  in  Taylor  v.  '  The   land    would   have   suhsided 

Shafto,  8  B.  &  S.  228, 251 ;  as  to  which  without  the  buildings  :  see,  upon  this 

see  ante,  pp.  224,  225;  see  also  Davis  point,  ante,  p.  20G. 

V.  Treharne,  G  A.  C.  at  p.  469.          .  *  Per   Cleasby    mid    Martin,    BB., 
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demised,  and  that  a  minimum  rent  was  reserved,  were  held  to 
form  material  considerations  in  construino;  the  lease, ^ 


Harris  v. 
Ryding. 


Smart  v. 
Morton, 


(7)  Express  Provision  as  to  Compensation  for  Damage. 

In  Harris  v.  Ryding,-  A.,  being  seised  in  fee  of  land,  granted 
it  to  P.  in  fee ;  excepting  the  mines  and  minerals,  with  free 
liberty  to  come  into  and  upon  the  premises  to  dig  them, 
and  every  part  thereof;  "making  a  fair  compensation  for  the 
damage  to  be  done  to  the  surface  of  the  premises  and  the 
pasture  and  crops  growing  thereon."  It  was  held,  that  A.  was 
not  entitled  to  take  all  the  mines,  but  only  so  much  as  he 
could,  leaving  a  reasonable  support  for  the  surface  ;  and  that, 
on  the  sinking  of  the  surface  by  reason  of  his  working,  he  was 
liable.'^  The  compensation  clause  was  relied  on  in  argument 
for  the  purpose  of  showing,  that  the  parties  themselves,  having 
fixed  upon  a  particular  remedy  for  the  damage  resulting  from 
the  workings,  must,  by  implication,  be  held  to  have  excluded 
the  ordinary  remedy.  But  this  contention  failed.  The  Court 
considered,  that  the  compensation  clause  applied,  or  might  be 
deemed  to  apply,  to  damage  resulting  from  acts  done  on  the 
surface  under  the  reserved  liberty ;  and  that,  even  if  this  were 
not  so,  and  the  clause  applied  to  injuries  from  operations 
below,  it  merely  made  the  remedy  cumulative.'*^ 

In  Smart  v.  Morton  J'  a  similar  construction  was  adopted ; 
although  compensation  was  there  provided  for  damage  "byi 
reason  of  digging,  working,  sinking,  breaking  of  ground,  and] 


Bramwell,  B.,  doubting.  For  obser- 
vations on  some  of  the  dicta  in  this 
case,  see  ante,  pp.  291,  292. 

1  See  also  Bank  of  Scotland  v. 
Stewart,  18  Sess.  Cas.  (Ser.  4),  957. 
Cf.  Dugdale  v.  Robertson,  3  K.  &  J. 
695  ;  ante,  p.  314  ;  Chapman  v.  Day, 
47  L.  T.  705,  709.  Cf.  also  Taylor  v. 
St.  Helens,  C  Ch.  D.  264  :  see  pp.  275, 
276. 

-  5  M.  &  W.  60. 

3  There  were  houses  on  the  land  at 
the  time  of  the  subsidence.  The 
defendants  did  not,  however,  state 
that,  in  removing  their  coal,  they 
left  siif&cient  support  for  the  surface 


in  its  natural  state :  they  claimed  an  | 
absolute  right  to  remove  the  support. 
See,  as  to  this,  the  judgment  of  Parke,  | 
B.,  p.  71 ;  and  see  ante,  p.  296. 

•*  See  also  Roberts  v.  Haines,  6  Bl 
&  B.  643  ;  Haines  v.  Roberts,  7  ih\ 
625  ;  Berkeley  v.  Shafto,  15  C.  B.,  N| 
S.  79,  92;  Williams  v.  Bagnall,  IS 
W.  R.  274,  275  ;  Smith  v.  Darby,  L^ 
R.  7  Q.  B.  726  ;  Chapman  v.  Day,  47 
L.  T.  707,  708  ;  Mayhew  v.  Bromilow,j 
2  T.  L.  R.  400  ;  Marquiss  v.  Pease, 
ib.  696.  Cf .  N.  E.  R.  Co.  v.  Crossland 
2  J.  &  H.  578. 

5  5  E.  &  B.  30. 
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wayleave  or  other  matter  or  thing  used  or  exercised  in  working 
or  leading  of  coals." 

The  construction  placed  upon  "surface  damage"  in  Harris  Ailawayr. 

-  ?    .  ,,  Wagstaff. 

V.  Ihjdinrj  and  Smart  v.  Morton  was  adopted  m  AUaicaij 
V.  Wagstaff}  There  surface  damage  was  defined  to  mean 
"  damage  to  the  crops  by  using  the  surface,  or  by  the  smoke 
coming  from  the  colliery  works  or  pit  heaps  in  respect  of 
which  compensation  is  paj^able  under  leases  or  reservations  of 
coal,  or  where  lords  work  coal  by  custom  under  copyhold  lands."" 

And  a  similar  construction  was   approved  of  in  Davis  v.  Davis  v. 

Treharne, 

Treliariie  ;^  aMhough  it  was  there  assumed^  that  the  lessee 
was  at  liberty  to  do  and  execute  all  necessary  or  convenient 
acts,  works,  and  things,  upon,  in,  "or  under,"  or  above  the 
premises,  making  compensation  for  all  damage  occasioned  b}^ 
the  exercise  of  the  liberties. 

In  Mundii  v.  liiitland^  the  owner  of  land,  under  which  were  ^J^^ndv  r.. 

•^  Rutland.. 

several  strata  of  coal,  demised  one  of  the  upper  strata  to  the 
plaintiflf ;  reserving  to  himself  and  his  lessees  the  right  of 
working  any  coal  not  mcluded  in  that  demise,  and  the  same 
powers  and  privileges  with  resj^ect  to  such  last-mentioned  coal 
as  if  that  demise  had  not  been  made ;  provided,  that  in  exer- 
cising such  powers  and  privileges  the  working  of  the  coal  then 
demised  should  not  be  prevented  or  "  unnecessarily  interfered 
with,"  and  that  compensation  should  l^e  made  to  the  plaintiff 
for  any  "  necessary  interference"  with  the  workings.  It  was 
held,"  that  the  proviso  of  the  lease  was  unintelligible,  and  could 
not  determine  the  rights  of  the  parties  ;  and  that,  if  the  lessor 
wished  to  reserve  the  right  of  withdrawing  sujjport  from  the 
demised  stratum,  he  should  have  done  so  in  plain  terms. 

'  4  H.  &  N.  C81.  granted  liberties  in  the  previous  lease 
'  See  p.   088,  jwr  Watson,  B.     Cf.  of  the  mines,  and  the  former  liberties- 
the    meaning    put    upon    the   words  could  not  of  course  confer  any  rights 
"  breaking  the  surface  "  in  Dixon  v.  upon  the  mineral  lessee  which  he  had 
White,  8  A.  C.  850,  per  Lord  Watson.  not  under  the   latter.      Cf.    on    this 
Cf.  also  the  Scotch  cases  of  Bain  r.  point,    Eadon    v.   Jeffcock,   L.    R.    7 
Hamilton,  G  Sess.   Cas.   (Ser.   3)   1;  Exch.  on/c,  p.  300;  Dixon  v.  White, 
Galbraith  v.  Eglington  Co.,  7  Sess,  8  A.  C.  84G,  847,  849. 
Cass.  (Ser.  3),  167.  '  23  Ch.  D.  81. 
»  6  A.  C.  460.  «  By  the  Court  of  Appeal.     Kay,  J., 
^  Merely    argimiciili    causa.      The  thought,  that  the  lease  partially  ex- 
reserved  liberties  in  the  lease  of  the  eluded  the  right  of  support, 
surface  were  more  extensive  than  tlie 
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Dixon  V. 
White. 


Love  V.  Bell. 


In  Dixon  v.  White, '^  the  appellants'  predecessor  in  title  was 
entitled,  under  a  feu  disposition  from  the  predecessor  in  title 
of  the  respondents,  to  the  coal  under  certain  lands,  with  power 
to  NYork  and  sink  pits.  It  was,  however,  provided,  that  pits 
should  not  be  sunk,  or  the  surface  broken  north  of  a  certain 
line  ;  but  the  appellants'  predecessor  was  to  be  at  liberty  to 
work  the  coal  north  of  such  line,  provided  he  did  so  from 
pits  sunk  on  the  south  of  it.  It  was  also  provided,  that  the 
appellants'  predecessor  should  pay  and  indemnify  the  surface 
owner  "for  the  whole  damage  and  injury"  caused  by  the 
foresaid  "operations  and  roads  and  quarries."  It  was  held, 
that  the  provision  for  compensation  referred,  or  might  have 
referred,  to  compensation  for  damage  to  the  surface  south  of 
the  line,-  or  to  compensation  for  damage  done  by  accident 
or  negligence ;  ^  and  that  there  was  nothing  in  the  feu  dis- 
position to  take  away  the  common  law  right  of  support. 

In  Love  V.  Bell,^  an  Act  for  enclosing  the  waste  lands  of 
a  manor  reserved  the  mines  to  the  lord.  However,  it  only 
l^rovided,  that,  in  case  he  worked,  he  should  make  satisfaction 
"  for  the  damages  and  spoil  of  the  ground  "  occasioned  to  the 
persons  at  the  time  in  possession,  such  satisfaction  not  to 
exceed  £5  yearly  "  during  the  time  "  of  such  working,  for 
every  acre  damaged  or  spoiled.  It  was  held,  that  there  was 
nothing  to  exclude  the  right  of  support.  It  was  in  this  case 
evident,  that  the  compensation  clause  applied  to  temporary; 
damage  during  the  working,  from  which  the  occupier  alont 
suffered  ;  the  occupier  being  alone  entitled  to  receive  the  com- 
pensation, and  a  period  being  limited  for  the  duration  of  itf 
payment.  And  even  if  it  applied  to  other  kinds  of  permaneni 
damage,  such  as  those  arising  from  sinking  shafts  anc 
depositing  spoil, "^  it  would  not  follow,  that  it  should  apply  t( 
the  permanent  damage  arising  from  subsidence,  which  migh: 
not  take  place  until  long  after  the  working  had  ceased.'' 


1  8  A.  C.  833. 

-  See  p.  849,  per  Lord  Watson. 
•'  See  pp.  846,  jjcr  Lord  Blackburn, 
851,  per  Lord  Watson. 
•*  9  A.  C.  286. 

5  See,  OS  to  this,  post,  pp.  408,  409. 
«  Affirming  Bell  v.  Love,  10  Q.  B. 


D.  547.  As  to  the  last  proposition 
see  Love  v.  Bell,  sup.  301,  302 
per  Lord  Braniwell ;  Consett  Wat 
Co.  V.  Ritson,  22  Q.  B.  D.  822,  &c. 
Bell  r.  Dudley,  1895,  1  Ch.  186,  &c 
See  also  Roberts  v.  Haines,  6  E.  &  B 
643 ;    Haines  v.   Roberts,    7   ib.    62. 


PART  C,  SECT.  3/    INTER  PAETES  AND  IKCLOSURE  ACTS.  319 

A  different  construction  was  adopted  in  Sin  if  It  y.  Darhi/.''  p™!^^^. '■"• 
There  a  person,  through  whom  the  plaintiff  claimed,  and  who 
Avas  seised  in  fee  of  certain  lands  and  of  the  underlying  mines, 
■demised  the  mines,  with  full  power  to  the  lessees  to  work  the 
■same  ;  making  reasonable  compensation  to  the  lessors  and  their 
tenants  for  damage  done  by  the  surface  being  covered  with 
rubbish,  or  for  damage  done  to  the  lands  in  sinking  and  getting 
the  minerals,  "  or  for  injury  done  in  dwelling-houses"  on  the 
lands  "  by  getting  minerals,  &c.,  under  or  near  the  same," 
according  to  the  covenant  thereinafter  contained.  Then 
followed  a  covenant,  providing,  that,  in  case  damage  should 
be  caused  to  the  dwelling-houses  by  the  mining  operations,  the 
lessees  should  rebuild  or  repair  them ;  and  that  they  should 
compensate  the  lessor  and  his  tenants  for  damage  done  to  the 
crops  and  land.  It  was  held,  that  these  provisions  were  suffi- 
cient to  exclude  the  right  of  support.  In  this  case-  the 
•compensation  clause  could  not,  as  in  Harris  v.  Rijdiiiri,^  be 
read  as  confined  to  acts  done  on  the  surface ;  and  the  remedy 
could  not,  therefore,  be  considered  cumulative.  Injury  was 
contemplated  to  the  dwelling-houses;  and  this  could  only 
proceed  from  mining  operations  below. ^ 

So  in  Asjnlen  v.  Seddon.-'     There  a  piece  of  land  was  con-  Aspden  v. 
11-  •  -iiTiij  1     Seddon. 

veyed  ;  exceptmg  the  under ly nig  mnies,  with  liberty  to  search 

for  and  carry  away  the  minerals,  "  l>ut  without  entering  on 
the  surface ;  "  the  grantor  making  compensation  for  all  damage 
■done  l;y  the  exercise  of  the  excepted  liberties  to  the  erections  to 
be  made  on  the  piece  of  land.  The  consideration  for  the  con- 
veyance partly  consisted  of  certain  covenants  Ijy  the  grantee, 
including  a  covenant  to  erect  and  keep  in  repair  a  cotton 
mill  on  the  piece  of  land.  The  grantee  erected  the  cotton 
!  mill.  The  mine  owner  worked  by  means  of  a  pit  outside 
the  boundary  of  the  surface  owner  ;  and,  in  consequence  of 
the  working,  the  land  sul)sided,  and  the  mill  wits  injured. 
It  was  held,  that,  notwithstanding  the  covenant  to  erect  the 

<but   HGc    p.    G27,   2>c''   Martin,    B.)  ;  -  See  the  judgment  of  Lush,  J.,  at 

Richards  v.  Jenkins,  17    W.    R.    80.  p.  727. 

Cf.   Hodgson  V.  Moulson,  18  C.   B.,  ■■•  5  M.  &  W.  GO,  ante,  p.  .SIO. 

N.  S.  ■332.     Cf.  also  Proud  v.  Bates,  34  ••  Cf.  Williams  v.  Bagnall,  15  W.  II. 

L.  J.  Ch.  412.  27.5,  post,  p.  -325. 

'  L.  R.  7  Q.  B.  71G.                       ,  '  10  Ch.  .394. 


320  NEIGHBOURS — SUPPORT — CONSTRUCTION — INSTRUMENTS    [CHAP.  XIV, 

mill/  the  mine  owner  could  not  be  restrained  from  working, 
so  as  to  let  down  the  surface.  In  this  case  the  mine  owner 
was  precluded  from  entering  upon  the  surface  ;  and  the  com- 
pensation which  he  was  to  pay  could  only  therefore  refer  to 
underground  workings.- 

Buccieuch  v.        In  Bucch'Kcli  V.  Wakefield,^  an  Inclosure  Act,  after  directing 
Wakefield.  .        ,,  ,  i  -,  -,    p  i 

certain  allotments  to  be  sold  to  defray  the  expenses  of  the  Act, 

reserved  to  the  lord  of  the  manor  all  mines  under  the  lands 

directed  to  be  divided  and  inclosed.     Then  followed  certain 

specially  enumerated  powers  of  a  very  elaborate  kind ;  amongst 

which  was  a  power  to  destroy  the  surface  for  an  indefinite 

period  by  the  deposit  of  refuse,  the  erection  of  buildings,  and 

the  formation  of  channels.     These  powers  were  to  be  exercised 

in  as  full  and  ample  a  manner  as  if  the  lands  had  remained  open 

or  uninclosed,  or  the  Act  had  not  been  passed;  the  lord  making 

reasonable   compensation   for   damage   done   by   his   mining 

operations  to  the  persons  sustaining  such  damage.    The  mines 

w^ere  very  valuable ;  and  previously  to  the  Act  the  lord  had 

frequently  worked  them,  paying  compensation  for  the  damage 

which  he  did.     And,  regard  being  had  to  the  fact  of  the  soil 

having  previously  been  commonable,  the  reserved  powers  were 

far  more  extensive  than  any  which  the  lord  would  have  had  if 

the  Act  had  not  passed.     The  respondent  was  the  purchaser  of 

some  of  the  land,  which  had  been  sold  to  defray  the  exj^enses 

of  the  Act.     The  appellant  was  the  lord  of  the  manor.     It  was 

held,  that  the  intention  of  the  legislature  was,  that  the  com- 

pletest   power   should  be  given  of  working  the  mines ;    and 

therefore,  that  the  lord  was  entitled  to  work  to  an  extent  which 

might  reach  to  the  utter  destruction  of  the  land  above,  subject 

only  to  the  liability  to  pay  compensation  for  damage  done.^ 

1  Cf.,  upon  this  point,  Buchanan  r.  in  favour  of  the   surface  owner :  see 

Andrew,  L.  R.  2  Sc.  &  D.  286,  post,  Aspden  v.  Seddon,  1  Exch.  D.  496. 

p.  325.  3  L.  R.  4  H.  L.  377. 

-  See  Dixon  r.  White,  8  A.  C.  851 ;  ^  Reversing      Wakefield     v.     Bug-, 

Love  V.  Bell,  9  ib.  299.     Cf.   Davis  v.  cleuch,  4  Eq.  613.     See  the  ohserva.; 

Treharne,  6  ib.  468 ;  Dixon  r.  Wood,  tions  upon  this  decision  of  Mellish, 

W.  N.  1882,  p.  176.     The  hill  in  Asp-  L.  J.,  in  Hext  v.  Gill,  7  Ch.  716,  717  J 

den  V.  Seddon  was  dismissed,  without  and  of  Lords   Selborne  and   Watsor 

prejudice   to  the   right   to   bring   an  in  Love   r.   Bell,   9   A.   C.    295,  296, 

action  for  damages.     An  action  waS  298. 


accordingly  brought,  which  resulted 
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In  6^/7/  V.  Dickinson,^  an  Inelosure  Act-  provided,  that  the  Gill  r. 

„,  .1,1  T-11-  T  Dickinson, 

lord  of  the  manor  might  have  and  enjoy  all  mnies  and  quar- 
ries (except  certain  stone  quarries),  -with  liberty  of  searching 
for,  winning,  and  working  the  same,  and  carrying  away 
tlie  minerals,  and  making  drifts,  levels,  and  watercom-ses 
••as  fully  and  freely  as  he  ...  .  might  or  could  have 
li;id  or  enjoyed  the  same  in  case  the  Act  had  not  been 
passed,"  without  making  or  paying  any  satisfaction.  The 
Act  then  provided,  that,  in  case  any  allotment  was  injured 
]>y  the  exercise  of  the  reserved  powers,  the  burden  of  the 
diimage  should  be  distril)uted  amongst  all  the  allottees  in 
the  same  township.  The  lord  had  from  time  immemorial 
worked  the  mines  without  leaving  support,  and  without 
111  iking  compensation.  It  was  held,  that  the  Act  gave  to 
tlie  lord  the  right  of  mining  in  the  same  way  as  he  had,  in 
fiirt  (whether  lawfully  or  unlawfully),  previously  exercised  it.-^ 

So   in   Consett  Waterworks    Co.  v.  liitson.^     There   an    In-   Consett 

,    ,       ,,        ,       ,        „,,  ,,  •    1  j_    ±       Waterworks 

closure  Act  reserved  to  the  lord   of  the  manor  the  right  to  Co.  r.  Ritson. 

liold,  work,  and  enjo}'  all  mines,  minerals,  and  quarries  lying 

under  the  lands  inclosed,  together  with  all  necessary  ways  and 

wuyleaves,  a'ld  the  right  to  do  every  act  necessary  for  the 

v/orking  and  carrying  away  of  such  mines  and  quarries,  and  of 

iii;iking  pits  and  shafts,  and  of  erecting  buildings  and  works  as 

fully  and  freely  as  he  could  have  held,  used,  and  enjoyed  the 

lie  in  case  the  Act  had  not  been  made,  and  that  without 
,  ying  any  damages  or  making  any  satisfaction.  The  Act  then 
]oovided,  that  the  rents  of  500  acres  of  the  common  lands 

liich  comprised  about  20,000  acres  in  all)  should  be  set  apart 
t  )  compeiiHute  the  allottees  for  any  damage  they  might  suflfer 
by  the  working  of   the  mines  and  quarries  ;   and    that  any 

'  5  Q.  B.  D.  159.  gave  to  the  lord  tho  right  of  letting 
2  The  Act  is  sot  out  in  the  report  down  the  surface  without  making 
of  Blackcttr.  liradloy,  .31  L.  J.Q.13.65,  compensation.  This,  however,  was 
which  was  also  decided  thereunder.  not  so.  The  Act  gave  no  such  right 
'  This  case  overruled  Blackctt  v.  in  express  terras  (see  31  L.  J.  Q.  B. 
Bradley,  .31  L.  J.  Q.  B.  65;  which  G5,  where  it  is  set  out).  But  it  gave  it 
arose  under  the  same  Act,  and  where  as  a  matter  of  construction.  Sec  Con- 
it  was  assumed,  that  the  Act  only  pre-  sett  Wat.  Co.  i'.  Ritson,  next  referred 
served  such  rights  as  the  lord  could  to ;  where  the  Act  was  in  substance  the 
previously  have  lawfully  exercised.  same,  and  where  this  was  so  decided. 
In  Gill  V.  Dickinson,  Lush,  J.,  said  ■•  22  Q.  B.  D.  702. 
(pp.  161,  162),  that  the  Act  expressly 

M.M.  Y 
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Bell  V. 
Dudley. 


Chamber 
Coll.  Co.  V 
Twyerould. 


deficiency   should    be   made  up  by   a   rate   levied   upon   the 
allottees    themselves.      It   was  held,   that  the  intention  was, 
clear,  that  the  lord  should  have  the  same  absolute  right,  which 
he  possessed  before  the  Act,  to  mine  under  the  land,  and  let] 
down  the  surface,  without  making  any  satisfaction.^ 

So  in  Bell  v.  Dudley."  There  an  Inclosure  Act  reserved  to  the 
lord  of  the  manor  the  right  of  working  the  mines  and  minerals 
under  the  land,  and  conferred  on  him  the  fullest  powers  of 
working  them  ;  with  full  and  free  liberty  to  do  any  other 
reasonable  and  necessary  acts  and  things  in  and  upon  the 
same  lands  for  the  working  of  the  mines  in  such  manner  as  he 
should  think  fit,  v/ithout  any  molestation  or  interruption,  and 
without  making  any  satisfaction  to  any  person  for  the  same,  or 
for  the  damage  to  be  done  thereby,  he  doing  as  little  damage 
thereby  as  might  be.  The  Act  then,  after  reciting  that  "  great 
damage  "  might  be  done  to  some  of  the  allotments  by  the 
working,  provided  that  the  damage  caused  to  any  particular 
allotment  should  be  borne  rateably  by  all  the  allottees.  It  was 
held,  that  the  lord  was  entitled  to  work  so  as  to  let  down  the 
surface,  without  making  satisfaction. 

In  Chaniher  CoUiery  Co.  v.  Twyerould,^  the  respondent's 
predecessors  conveyed  the  mines  under  certain  lands  to  the 
appellants' predecessors,  "  save  and  except  the  mines  .  .  .  . 
lying  and  being  under  any  buildings  ....  standing  upon 
or  being  parcel  of  the"  lands.  Powers  of  "getting"  the  minerals 
were  given  "  in  as  full,  large,  ample,  and  beneficial  a  manner 
to  all  intents  and  purposes  as  "  the  respondent's  predecessors 
"  could  or  might  have  done  in  case  these  presents  had  not  been 
made."  Other  powers  were  then  given  to  the  appellants'  pre- 
decessors, they  "  doing  as  little  damage  and  injury  to  the  same 
.  .  .  .  lands  and  grounds  and  the  surface,  soil,  and  herbage 
thereof  as  the  nature  of  the  case  would  admit  of,  and  making 


1  Eeversing  S.  C.  22  Q.  B.  D.  318. 
The  statement  of  the  case  is  taken 
principally  from  the  reports  in  GO 
L.  T.  360,  and  5  T.  L.  R.  435.  The 
report  in  the  Law  Reports  is  un- 
intelligible. See  also  Thompson  v. 
Mein,  W.  N.  1893,  p.  202. 

2  1895,  1  Ch. 182. 


•'  There  is  a  note  of  this  case  when 
it  was  before  the  Court  of  Appeal 
(Twyerould  v.  Chamber  Coll.  Co.) 
in  W.  N.  1892,  p.  27.  The  case  was 
taken  to  the  House  of  Lords,  but  is 
not  reported.  The  statement  in  the 
text  is  principally  taken  from  a  tran- 
script of  the  proceedings. 
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satisfaction  ....  for  all  unavoidable  trespass,  damage, 
and  spoil  of  ground  to  be  done  or  occasioned  "  by  the  exercise 
of  the  powers  aforesaid  in  the  mode  therein  mentioned.  And 
then  followed  a  covenant  hj  the  appellants'  predecessors, 
*'  that  in  case  any  injury  or  damage  shall  accrue,  or  be  done,  or 
occasioned  to  any  building  erected  or  standing  upon  "  the  lands 
by  the  working  of  the  mines  or  the  exercise  of  the  liberties 
thereby  granted,  then  they,  "their  heirs,  appointees,  or  assigns, 
should  and  would  forthwith  make  full  satisfaction  and  compen- 
sation for  such  injury  and  damage  ....  over  and  above 
and  independently  of  the  sums  of  money  thereinbefore  provided 
....  for  trespass  and  damage  as  before  specified."  Subse- 
quently to  the  conveyance,  but  more  than  thirty  years  before 
the  commencement  of  the  action,  buildings  were  erected  on  the 
lands  m  question ;  and  these  buildings  were  injured  by  the 
appellants'  workings.  It  was  held,  that  the  appellants  were 
entitled  to  remove  the  support,  subject  only  to  the  liability  to 
make  compensation  in  respect  of  all  buildings  on  the  surface 
at  the  time  of  the  subsidence.^ 

In  some  of  the  earlier  of  these  cases,  the  Courts  apparently  Difficulty  in 
T    ■        T        n      .    ■  •   .  r.  .  .  reconciling 

assumed,  ni  the  first  instance,  the  existence  of  an  intention,   some  of  these 

that  the  right  of  support  should  not  be  disturbed ;  and  then  °^^^^' 

proceeded  to  consider  whether  the  provisions  used  could  not  be 

reconciled  with  that  intention.     In  the  later  cases,  the  Courts 

assumed  nothing ;  but  proceeded  to  construe  the  instruments 

before  them  according  to  their  literal  and  natural  meaning. 

It  is  diliicult  to  reconcile  some  of  the  earlier  with  the  later 

cases  ;  and,  on  these  grounds,  the  difficulty  seems  capable  of 

explanation.-     It  need  hardly  ])e  added,  that  the  later  cases 

must,  at  the  present  day,  be  considered  autlioritative. 

In    other  respects,  it   is  possible  to  deduce  some   general    Kisuit  in 

prf)positions  from  these  cases.     If  a  clear  intention  is  other-  licompcnsa-" 

wise  shown,  the  construction  cannot  be  affected   1)V  a  com-  *'°"  '^.''i"^'-'— 

•'  ck'iir  in  ten - 

pcnsation    clause.      The    mere    fact,    that   damage    is   to    be  tlon. 
compensated   by  a   money   payment,  cannot   give    llic    mine 

'  In  the  House  of  Lords,  20th  July,  Vaughan  Williams,  J. 

'1;    varying    the   decision   of   the  -  See   Aspden    v.    Seddon,    10   Ch. 

rt  of  Ajjpcal  (Lindley,  Lopes,  and  397,  n. 
Kay,    L.   JJ.),   and  restoring  that  of 

Y    2 
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Compensa- 
tion clause- 
no  clear  in- 
tention. 


General 
result  where 
no  clear  in- 
tention 
shown. 


owner  a  right  to  do  what  damage  he  pleases.^  On  the  other 
hand,  a  mine  owner,  who  has  a  right  to  do  what  damage  he 
pleases,  cannot  have  that  right  taken  away  by  a  compensation 
clause.- 

However,  in  cases  otherwise  doubtful,  the  presence  or 
absence  of  a  compensation  clause  and  the  scope  of  it,  w'hen 
present,  are  important  factors  in  determining  whether  the 
right  of  support  is,  or  is  not,  intended  to  be  excluded.'^ 
"  Where  parties  have  agreed  in  this  way : — You  shall  make 
compensation  for  whatever  injury  you  do  in  respect  of  these 
rights ;  and,  amongst  other  things,  you  shall  make  com- 
pensation for  what  you  do  in  letting  down  the  surface,  the 
conclusion  is  very  strong  from  that,  that  the  lessor  says.  You 
may  let  down  the  surface.  I  do  not  say,  that  it  is  conclusive  ; 
but  it  is  a  very  strong  argument."^  But  no  similar  argument  is 
afforded  by  a  clause  merely  saj'ing,  "  You  shall  make  compen- 
sation for  damage  done  to  the  surface."^  The  lyrimd  facie 
inference  in  favour  of  the  surface  owner  is  "  strong."  It  "is 
strengthened  by  the  absence  of  any  provision  for  compensa- 
tion ;  and  the  presence  of  a  limited  compensation  clause  is 
not  of  itself  sufficient  to  rebut  "  it."' 

Although  it  is  wrong,  in  construing  instruments,  to  assume 
in  the  first  instance  the  existence  of  an  intention,  that  the 
right  of  support  shall  not  be  disturbed,''  yet,  if,  as  the  result 
of  endeavouring  to  ascertain  the  intention  of  the  parties  or  the 
legislature,  the  intention  is  left  in  doubt,  the  immd  facie 
position  remains  unaltered."  If,  therefore,  in  such  a  case,  the 
land  is  in  its  natural  state,  its  owner  is  entitled  to  have  it 
supported,  as  "  an  incident  to  the  land  itself."^     And  if,  in 


1  See  Dixon  v.  White,  8  A.  C.  839,  n., 
Xier  the  Lord  President. 

2  See  Consett  Wat.  Co.  v.  Ritson, 
5  T.  L.  R.  435,  ante,  p.  321. 

3  See  Hext  v.  Gill,  7  Ch.  717  ;  Asp- 
den  V.  Seddon,  10  Ch.  396,  .397,  n. ; 
Gill  V.  Dickinson,  5  Q.  B.  D.  162  ; 
Bell  V.  Love,  10  ib.  569;  Love  v.  Bell, 
9  A.  C.  296,  298,  299 ;  Consett  Wat. 
Co.  V.  Ritson,  22  Q.  B.  D.  323,  324; 
Bell  V.  Dudley,  1895,  1  Ch.  186. 

••  See  Davis  v.   Treharne,   6  A.  C. 


467,  468,  per  Lord  Blackburn. 

5  See  Bell  v.  Dudley,  1895,  1  Ch. 
18&,per  Chitty,  J.  Cf.  the  effect  of 
conipensation  clauses  in  old  Railway 
and  Canal  Acts,  post,  pp.  332,  833. 

"  Ante,  p.  323. 

^  See  Mundy  v.  Rutland,  23  Ch. 
D.  81,  ante,  p.  317  ;  Dixon  v.  White,, 
8  A.  C.  833,  ante,  p.  318;  Love  r.. 
Bell,  9  ih.  286,  ante,  p.  318. 

8  Ante,  pp.  281,  289  ct  seq. 
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such  a  case,  the  land  is  in  its  non-natural  state,  and  its 
owner  can  rely  upon  the  doctrine  of  implied  grant,  he  is 
entitled  to  have  it  supported,  on  that  footing.^ 

(o)  Express  Prorisioii  as  to  Xoit-liabiliti/  for  Damage. 

In  Williams  v.  Bainiall,-  lands  were  sold  to  the  predecessors  Williams  v. 
of  the  plaintiffs.  The  conveyanc3  excepted  all  mines,  with 
full  power  to  work  and  get,  without  entering  upon  the  land 
and  premises ;  and  without  being  answerable  for  any  injury 
whatsoever,  which  should  arise  to  the  said  land  and  premises, 
or  to  any  buildings  which  should  at  any  time  afterwards  be 
erected  thereon,  by  reason  of  the  working  and  getting,  &c.  ; 
and  without  being  liable  to  an}^  action  or  suit  at  law  or  in 
equity,  costs,  charges,  losses,  damages,  or  expenses,  for,  or  on 
account  of,  any  such  injury  or  damage.  A  lessee  from  the 
vendor  of  all  the  excepted  mines  worked  them ;  and  he 
thereby  caused  the  surface  of  the  plaintiffs  land  to  sink, 
and  injured  buildings  wliich  had  been  erected  thereon  sub- 
sequently to  the  conveyance.  It  was  contended,  that  the 
provision  relieving  the  vendor  from  liability  applied,  or  might 
be  taken  to  apply,  as  in  the  case  of  the  compensation  clause 
in  Ilnriis  v.  Hi/diini;''  to  damage  other  than  that  resulting 
from  the  removal  of  the  support.  It  was,  however,  held, 
that  the  prima  facie  right  of  the  surface  owner  was  com- 
pletely swept  away  l)y  the  express  terms  of  the  contract.'' 

So  in  Jiii'liaiiaii,  v.  AiidreirJ'  There  a  feu  of  lands  was  Buchanan  r 
granted,  excepting  the  subjacent  mines,  with  full  working 
powers.  The  feuar  contracted  to  build  a  house  upon  the 
land,  according  to  an  elaborately  defined  plan ;  and  to  main- 
tain it  in  i"c;pair.  lint  the  feu  contained  a  jjrovision,  that 
the  superior  should  not  l)e  liable  for  any  damage  which 
might  arise  to  the  surface  feued,  or  the  house  which  might 
be  erected  thereon,  liy  m-  through  the  working  of  the  niiiierals 
by  long-walled  workings  or  otherwise,  or  which  might  arise 
from   or  through   the  setting  or  crushing  of  any  coal-waste. 

'  Ante,  pp.  30G — 310.                           -  claimed  in  addition  to  that  of  vertical 

-  15  W.  R.  272.  support,    but   without  success.    See, 

•*  5  M.  &  W.  60 ;  ante,  p.  316.  upon  this  point,  anic,  p.  2%. 

^  The  right  of  lateral  support  was  *  L.  11.  2  Sc.  &  D.  286. 


326  NEIGHBOURS SUPPORT CONSTRUCTION OLD        [CHAP.  XIV, 

The  house  was  afterwards  built ;  and  it  was  damaged  b}'  the 
working  of  the  minerals.  It  was  held,  notwithstanding  the 
nature  of  the  contract  as  to  building  the  house  and  keeping 
it  in  repair,  that  the  feuar  was  without  a  remedy  in  damages.^ 
And  it  was  held,  that,  as  his  right  to  an  injunction  depended 
on  his  right  to  damages,  he  was  equally  without  a  remedy  by 
injunction.^ 


Sect.  4.— CONSTRUCTION— OLD  RAILWAY  AND  CANAL  AND 
SIMILAR    ACTS. 

Classification  In  authorising  the  making  and  maintenance  of  old  railways 
old  RaUway'^^  ^^^^  canals  and  similar  works,  the  legislature  did  not  always 
Acts,  &c.  proceed    upon    the    same    lines.      Different    views    of    policy 

prevailed  at  different  times,  producing  different  schemes  of 
legislation,  and  involving  different  results  in  the  relative 
positions  of  the  surface  owner  and  the  mine  owner.  The 
enactments  may  be  grouped  under  four  classes  : — (1)  Those 
giving  the  surface  owner  a  right  of  support  ah  initio  ;  (2) 
those  giving  the  surface  owner  a  power  to  purchase  the 
right  of  support,  and  giving  the  mine  owner  a  corresponding 
power  to  remove  the  suj^port,  if  the  right  is  not  purchased ; 
(3)  those  imposing  upon  the  mine  owner  a  duty  not  to  remove 
the  support,  but  giving  him  a  corresponding  power  to  compel 
the  purchase  of  the  right ;  and  (4)  those  under  which  the 
surface  owner  has  neither  the  right  of  support,  nor  the  power 
to  purchase  it.  These  four  classes,  and  the  cases  arising 
thereunder,  will  be  considered  in  their  order. 

(a)  lliijht  of  Sujquni  ah  Initio. 

Cal.  Rail.  Ii^  Cah'doniaii  Uailicaij  Co.  v.  Spfot/'  a  railway  company  had 

Co.  V.  Sprot.     jjggj^  incorporated  by  an  Act  passed  in  18t27.     The  Act,  after 

giving  the  company  compulsory  purchasing  powers,  provided, 

that  it  should  be  lawful  for  landowners,  in  selling  their  lands, 

to  except  the  mines,  and  that  the  company  should  in  that 

1  Cf.  Aspden  i?.  Seddon,  10  Cli.  394;  See  Bell  v.   Love,   10  Q.  B.  D.  562,_ 
ante,  p.  319;    and  distinguish  Dixon  5G3. 
V.  White,  8  A.  C.  833  ;  ante,  p.  318.      '  »  2  Macq.  449. 

2  See  2    Sc.    &  D.    291,    292,    29G. 
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event  have  no  right  of  property  in  the  mines.  The  Act  also 
provided,  that  compensation  should  be  made  to  any  land- 
owner, who  should  sustain  damage  through  the  exercise  of 
any  of  the  powers  thereby  conferred.  In  1834  Sprot  con- 
veyed to  the  company  a  portion  of  his  land  for  the  purposes 
of  the  railway,  which  the  company  intended  to  construct. 
The  deed  excepted  the  mines  ;  with  full  power  to  search  for, 
win,  and  carry  away,  the  minerals.  No  provision  was  made 
as  to  adjacent  or  subjacent  support.  Subsequent  Acts  gave 
the  company  an  option  of  purchasing  any  minerals  within  a 
certain  limit,  the  working  of  which  would  be  likely  to  injure 
the  railway.  The  Caledonian  Company  derived  title  from 
the  company  incorporated  in  1827.  In  1850  Sprot  proceeded 
to  work  underneath  the  land  conveyed,  and  also  underneath 
his  own  adjacent  land.  The  Caledonian  Company  objected 
to  the  workings  as  Ijeing  likely  to  endanger  the  safety  of  the 
railway.  Sprot  insisted  that  they  were  only  entitled  to  stop 
the  workings  upon  the  terms  of  compensating  him,  but  this 
they  refused  to  do.  It  was  considered  by  the  House  of  Lords, 
that  the  compensation  mentioned  in  the  Act  of  18'27  referred 
exclusively  to  the  execution  by  the  company  of  their  powers  ; 
that  it  could  not  refer  to  any  damage  which  Sprot  might  have 
sustained  hy  his  own  act  in  having  granted,  (if  he  in  fact  had 
granted,)  by  implication  in  the  deed  of  1884  the  right  of 
adjacent  and  subjacent  support;^  and  (according  to  the  prin- 
ciple already  stated-)  that  such  a  grant  had  in  fact  been  made. 
It  was  also  considered  that  the  sul^sequent  Acts  did  not  inter- 
fere with  the  pre-existing  rights  of  the  company.'^  It  was, 
tli(tr(;f()rc,  held  that  Sprot  was  not  entitled  to  work,  so  as  to 
withdraw  adjacent  or  subjacent  support.^ 

Klliot  v.  \ortli  Eastern  liailirai/  Co. ''  was  a  somewhat  similar  Kiijot  v. 
case.     There  the  company  had  been  incorporated  by  an  Act  ^.,'  *"    ^'  " 
passfd  in  1881.    The  Act  recited  the  expediency  of  making  the 

'  Cf.  R.  r.  Aire  and  Caldcr   Nav.  v.  Bennett,  L.  H.  2  H.  L.  27,  38,  40; 

C...  30  L.  J.  Q.  B.  337,  351.  Hammersmith,  &c.,  R.  Co.  v.  Brand, 

Ante,  pp.  .307  ct  acq.  L.  R.  4  H.  L.  224  ;  Aspden  v.  Scddon, 

'  Cf.  on  this  point  N.  E.  R.  Co.  v.  10   Ch.    404  ;  G.  W.  R.  Co.  v.  Cefn, 

Crossland,  pout,  p.  .329.  &c.,  Co.,  1894,  2  Ch.  165,  Ififi. 

*  Cf.  Caledonian  R.  Co.  v.  Belhaven,  *  10  H.  L.  C.  3.33. 

3  Macq.  56.     See  also  G.  \V.  R.  Co. 
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railway  and  of  throwing  a  bridge  over  a  particular  river  ;  and  it 
then  gave  the  company  compulsory  purchasing  powers  for  the 
purposes  of  the  railway.  Section  27  reserved  to  the  landowners 
the  mines  under  the  lands  to  be  purchased,  with  full  working 
powers,  "  so  that  no  damage  or  obstruction  be  done  or  thereby 
occur  to  or  near  such  railway  or  other  works. "^  Section 
28  provided  that  as  soon  as  the  landowners  in  working  such 
mines  approached  within  twenty  yards  of  any  masonry  or 
building  belonging  to  the  company  they  should  give  notice 
to  the  company  ;  that  the  company  might  thereupon  compel 
a  sale  within  the  twenty  yards  ;  and  that,  if  they  did  not  do 
so,  the  owners  might  work,  provided  they  worked  in  the  usual 
and  ordinary  manner,  and  did  no  avoidable  damage.  The 
company  purchased  land  under  their  powers  from  various 
persons,  including  a  Mr.  Boulcott ;  and  they  then  proceeded 
to  construct  their  railway,  and  to  build  their  bridge,  making 
one  end  of  the  bridge  rest  on  the  land  purchased  from  Boul- 
cott. The  bridge  was  finished  in  1838,  and  was  of  great 
weight  and  solidity.  The  defendant,  who  was  a  lessee  from 
Boulcott  of  the  mines  under  the  land  purchased,  commenced 
mining  operations  in  1859  near  the  bridge,  and  the  suit  was 
instituted  to  restrain  him  from  withdrawing  support.  It 
was  contended  that  section  27  should  be  interpreted  by 
section  28;  that  "damage"  in  section  27  therefore  meant 
"  damage  avoidable  by  reasonable  and  proper  working  ;  "  and 
that  the  meaning  of  the  two  sections  taken  together  was  that 
the  company  were  entitled  to  purchase  a  limited  amount  of 
support,  and  could  claim  no  other  support,  lateral  or  vertical. 
The  House  of  Lords,  however,  considered  that  the  two  sec- 
tions were  independent  of  each  other ;  and  that  section  28  was 
intended  to  provide  exceptional  protection  for  works  of  weighty 
masonry  in  addition  to,  but  not  in  substitution  for,  the  protec- 
tion afi'orded  to  all  parts  of  the  railway  by  section  27.  It  was, 
accordingly,  held,  (1)  that  the  elTect  of  the  two  sections  taken 
together  was  that,  except  within  twenty  yards  underneath  the 
masonry,  (for  which  special  provision  was  made,)  there  was  no 

1  Cf.  with  these  words  the  similar       different    construction    there   placed 
words  used  in  Dudley  Canal  Co.  v.  ■     thereon. 
Orazebrook,    i:iost,   p.    335,    and    the 
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power  under  any  cireumstancss  to  work,  unless  on  the  condi- 
tion of  causing  no  damage  or  obstruction.  And  it  was  held 
(2)  that  section  28  referred  exclusively  to  subjacent  workuig ; 
that  the  Act  contained  no  provision  as  to  adjacent  working; 
and  that  the  implied  grant  of  the  right  of  adjacent  support 
was  not,  therefore,  excluded.^ 

Of   the  two  points  decided  in  this  case,   the  second  was  Remarks  on 
certainly  not  the  less  important.     There  was  pjwer  to  work  j^  e.  Rail. 
within  twenty  yards  underneath  the  masonry,  if  the  company  *^°- 
did  not   purchase,  provided   the   working  was  in  the  usual 
manner,  and  did  no  avoidable  damage.     But,  although  the 
working  was  usual,  and  the  damage  unavoidable,  there  was  no 
power  to  work  adjacent  coal  outside  the  twenty  yards,  except 
upon  the  terms  of  doing  no  damage.     In  other  words,  special 
provisions,  under  which  mines  may  be  purchased,  or  in  default 
of  purchase  may  be  worked,  in  an  inner  zone,  are  not  incon- 
sistent with  the  application  of  the  ordinary  law  to  the  working 
of  mines  in  an  adjacent  outer  zone.     On  this  ground  NortJi 
Eastern    liailicaij    Co.    v.    Elliot    is    probably    an    important 
authority  in  determining  the  right  of  working  mines  outside 
the  prescribed  distance  under  the  liail.  and  Wat.  CI.  Acts.- 

So  in  North  Eastern  Railiraij  Co.  v.  Crossland:^     There  an  N.  E.  Rail. 
.  ,    -,       ^  ,  .   1  -,  Til  •         Co.  V.  Cross- 

Act  of  1830,  under  which  a  railway  com))any  had  been  in-  land. 

corporated,  authorised  the  compulsory  purchase  of  land,  and 
reserved  the  mines  under  the  land  purchased  to  the  land- 
owner ;  l)ut  provided  that  in  working  them  "no  damage  or 
obstruction  be  therel^y  done  or  occur  to  or  in  such  railway 
or  works."  Soon  after  the  passing  of  this  Act  tlu;  coinpuiiy 
purchased  land,  together  with  the  privilege  of  making  an 
arched  tunnel  therein.  An  Act  of  1880,  under  wliicli  another 
railway  company  had  lioen  incorporated,  contained  a  clause 
giving  them  an  option  of  i)iircliasing  ;iny  minerals  the  working 
of  which  would  be  likely  to  injure  their  lailway.  In  1844 
the  property  and  rights  of  the  lirst  company  were  purchased 
by  the  second  company.  The  plaintiffs  derived  title  from 
the   second   company.     The   defendant,   who   reprcscnicd   tlie 

'  .\ffirniing  N.  E.  R.  Co.  r.  Elliot,  «  gge,  as  to  this,  pos/,  pp.  30;},  370, 

2  De  G.  F.  &  J.  42.3,  which  affirmed       371. 
8.  C.  IJ.  &  H.  145.  :<  2  J.  &  H.  505;  4  Dc  G.  F.  &  J.  550. 
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Benfieldside 
Local  Board 
V.  Cousett  Co. 


Ee  Dudley. 


persons  whose  land  had  been  purchased,  gave  notice  to  thj 
plaintiffs  in    1862   that   he   intended   to   work  the  mineral" 
under  and  on  each  side  of  the  tunnel ;  and  he  called  upon 
the  plaintiff's  to  exercise  their   option  of   purchasing  them. 
The  plaintiffs,   considering  that   their  rights  were  governed  | 
by  the  Act  of  1830,^  refused    to  do  this.     It  was  held,  that  ! 
the  Act  gave  the  plaintiffs  the  right  of  vertical  support  for  ' 
the  tunnel,  and  that  the  law  gave  them  the  right  of  lateral 
support  as  flowing  out  of  the  contract. 

Benfieldside  Local  Board  v.  Consett  Co."  was  decided  on 
similar  grounds.  There  commissioners,  acting  under  powers 
given  to  them  by  a  local  Inclosure  Act  for  inclosing  certain 
commons,  set  out  public  highways  over  the  land,  and  directed 
that  it  should  be  lawful  for  all  persons  to  use  them.  The  Act 
reserved  to  the  lord  of  the  manor,  his  successors  and  assigns, 
in  the  widest  terms,  all  rights  belonging  to  the  manor,  and 
all  mines,  minerals,  and  quarries,  under  the  commons ;  with 
power  to  do  every  act  necessary  for  working  and  winning  them 
as  effectually  as  he  or  they  could  have  done  in  case  the  Act 
had  not  been  made,  without  paying  any  damages  or  making 
any  satisfaction.  The  defendants,  who  were  the  assignees  of 
the  lord,  worked  so  that  parts  of  one  of  the  roads  set  out  by 
the  commissioners  subsided.  It  was  held,  that  it  could  not 
have  been  intended,  that  an  Act,  which  appointed  a  public 
road,  should  at  the  same  time  legalise  a  public  nuisance  l)y 
injuring  the  road  ;  and  that  the  defendants  were  therefore 
liable.'^ 

So  in  In  re  Dudlei/,^  a  decision  under  the  Pub.  Health  Act, 
1875.  That  Act  obliged  every  local  authority  to  keep  in  repair 
all  sewers  belonging  to  them  ;  and  empowered  them,  after 
giving  reasonable  notice  to  the  owner  or  occupier,  "  to  carry 
any  sewer  into,  through,  or  under  any  lands  whatsoever  within 
their  district,"  making  compensation  to  all  persons  injured. 
It  also  authorised  the  purchase  of  easements,  and  it  incorpo- 
rated the  Lands    CI.    Act.'     It   was  contended,   that  havins: 


1  Cf.,  on  this  point,  Cal.  E-.   Co.  v. 
Sprot,  ante,  p.  326. 

2  3  Exch.  D.  54. 

3  See  also  L.   &  N.  W.  R.   Co.   v. 
Evans,  1893,  1  Cli.  29,  32.     Cf.  A.-G. 


V.  Conduit  Colliery  Co.,  1895,  1  Q.  B 
301. 

■*  8  Q.  B.  D.8G. 

s  See  ss.  15,  10,  175,  176,  808. 
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•egard  to  the  provision  as  to  the  purchase  of  easements,  there 
ms  only  power  to  acquire  the  right  of  support  when  there  was 
iccasion  for  it ;  and  that  the  case  therefore  fell  within  division 
/3)  of  the  present  suljject,^  and  not  within  the  present  division. 
]his  contention,  however,  failed ;  and  it  was  held,  that  the 
Let  gave  by  implication  to  the  authority  in  question  the  right 
0  have  sewers  made  under  its  powers  supported  hv  the  sub- 
aeent  minerals. - 

So  in  Xoruiaiifoii  Gas  Co.  v.  Pojyc.^  There  an  Act  Normanton 
rested  gas  mains  and  gas  pipes  in  a  company,  and  provided  Pope. 
or  their  maintenance;  and  empowered*^  the  company  to 
ay  down,  and  from  time  to  time  maintain,  additional  and 
)ther  mains  and  pipes,  and  t  >  do  all  such  acts  as  they  might 
ihink  proper  for  supplying  gas.  It  was  held,  that  the  com- 
)any  were  entitled  to  have  both  the  original,  and  additional, 
)r  other,  mains  and  pipes  supported  hj  the  subjacent 
ninerals.'' 

So  in  Ijoufhm  and  XortJi  Wrstrrti  liaihrai/  Co.  v.  Evaiis.^  L.  &  N.  W. 
'here,  by  an  Act  of  1754,  the  undertakers,  who  were  not  made  Evans. 
i  corporation,  were  authorised  to  make  an  existing  brook 
navigable,  and  to  maintain  and  use  such  navigation,  and  to 
make  such  new  cuts  and  canals  as  might  be  necessary'  for 
the  purpose;  the  undeitakers  ih'st  giving  satisfaction  to  the 
owners  of  lands  which  should  l)e  made  use  of,  or  prejudiced, 
or  damaged,  by  the  carrying  on,  effecting,  or  preserving  the 
navigation,  which  satisfaction  might  be  by  a  yearly  payment, 
or  \>y  a  sum  in  gross.  The  undertakers  were  authorised  to 
charge  tolls  for  the  use  o[  the  navigation,  and  the  pul)hc  were 
to  liave  a  right  to  use  it  on  payment  of  the  tolls.  No  express 
'power  to  purchase  lands  was  given,  but  persons  under  dis- 
abihty  were  empowered  to  sell.  The  Act  contained  no  reference 

'  Scepos/,  pp.  334  <>/ .<ic7.  ••  Besides    containing    an     express 

I     '  Sec  also  South  Staffordshire,  &c.,  provision    on    tlie    suhjcct,    the    Act 

iCo.  r.  Mason,   5G  L.  J.  Q.  B.  at  p.  incorporated   the   Gas   CI.   Act,  1847 

25f. ;  L.  &  N.  W.  R.   Co.   r.   Evans,  (10  &  11  Vict.  c.  15). 

18;>3,  1  Ch.  29,  31,  32.     The  decision  *  The  Pub.  Health  Am.  Act,  1883 

in  In  re  Dudley  led  to  the  passing  of  (as  to  which  see  2^st,   pp.  35G — 358, 

the  Pub.  Health  Am.  Act,  1883,  as  to  388,  389),  applies  to  gas  mains,  &c.,  as 

which,  see^jos/,  pp.  35G— 358,  388,  389.  well  as  to  sewers. 

»  48  L.  T.  OGG;  affirmed,  52  L.  J.  «  1893,  1  Ch.  IG. 
Q.  B.  G29. 
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land. 
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always  claim- 
able by 
grantor  of 
land. 


to  minerals.  The  brook  was  made  into  a  canal,  but  no  coi 
veyances  to  the  undertakers  were  made.  Compensation  wa? 
made  to  landowners  by  annual  payments.  The  navigation 
subsequently  became  vested  in  the  plaintiffs.  The  defendants, 
who  were  the  owners  of  coal  under  the  canal,  worked  it  so  as  to 
cause  a  subsidence.  It  was  held,  that  the  legislature  must  be 
taken  to  have  intended  to  give  a  right  of  support ;  and  that 
the  plaintiffs  were  entitled  to  an  injunction.^ 

It  is  not,  it  will  be  observed,  essential  in  such  cases  to  the 
acquisition  of  the  right,  that  there  should  be  a  severance  ol 
property  in  land.  In  several  of  the  cases-  the  interest  vested 
in  the  undertakers  was  not  a  right  of  property  in  land,  but 
a  mere  right  to  make  and  maintain  works  on  land  which 
remained  the  property  of  another. 

In  the  great  majority  of  cases  the  person  against  whom  the 
right  of  support  is  claimed  is  himself  the  grantor  of  the  land 
to  the  company,  or  authority,  or  his  successor  in  title.  But  this 
is  not  always  so.  He  may  be,  as  already  mentioned,'^  another 
person. 

Where  the  right  is  acquired  against  the  grantor  of  the  land, 
or  his  successor  in  title,  the  question  arises,  whether  compen- 
sation can  always  be  claimed  by  him  in  respect  of  the  liabilit} 
to  leave  the  support ;  or  whether  it  can  only  be  so  claimec 
under  an  express  provision.  In  Nortlt  Eastern  llaiUvdy  Co.  v 
Elliot,^  Wood,  V.-C. ;  and,  on  appeal,'  Lord  Campbell ;  stated 
in  effect,  that,  when  the  purchase  money  for  the  land  oi 
easement  is  being  ascertained,  the  landowner  has  an  inheren 
prima  facie  right  to  receive,  as  part  of  it,  compensation  ii 
respect  of  the  liability  to  leave  support.  Wood,  V.-C,  repeatec 
this  view  in  North  Eastern  Railicaij  Co.  v.  Crossland  f'  anc 
Knight-Bruce,  L.  J.,  apparently  shared  it,  when  that  case  wai 
under  appeal."  However,  in  In  re  Dudley,^  and  Londo)i  am 
Xortli  Western  HaiUcai/  Co.  v.  Erans,^  both  of  which  weri 
before  the  Court  of  Appeal,  it  was  evidently  coniidered,  that  i] 
the  absence  of  an  express  provision,  the  right  to  compensatioi 


1  Reversing  S.  C,  1802,  2  Ch.  432. 
-  Ante,  pp.  330,  331. 
:'  See  ante,  p.  309. 
•»  1  J.  &  H.  153,  154. 
5  2  De  G.  F.  &  J.  432. 


"  2  J.  &  H.  578. 

'  4  De  G.  F.  &  J.  559, 560. 

-^  8  Q.  B.  D.  96. 

8  1893,  1  Ch.  29,  32,  33. 
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ould  not  be  claimed.  For  in  each  of  the  latter  cases  the 
lourt  construed  the  Act,  to  see  whether  such  express  provision 
id  not  exist ;  and,  in  Loudon  and  North  Western  RaUivay  Co. 
.  Evans,  did  so  to  avoid,  if  possible,  the  necessit}-  of  deciding 
lat  the  Act  had  "confiscated"  the  property  of  an  individual 
)r  the  benefit  of  the  public.  It  is  submitted,  that  the 
iew  taken  in  North  Eastern  liaihcai/  Co.  v.  Elliot,  and  North 
'Eastern  liailico}/  Co.  v.  Crossland,  is  correct,^  It  has  been 
Iready  seen,  that  "  the  status  quo  of  support  passes  with 
16  property  in  the  land  ....  as  an  incident  to  the  land 
iself,  sine  quo  res  ipsa  liaheri  non  debet."  ~  If  this  view  is 
orrect,  no  case  of  "confiscation"  (in  the  absence  of  clear 
rords  showing  an  intention  to  confiscate)  ^  can  ever  occur. 
A  similar  question  arises,   where  the  right  of  suiu:)ort  is  Compensa- 

^  Oil  tioii- whether 

cquired,  not  against  the  grantor  of  the  land  or  his  successor  always  ciaim- 
a  title,  but  against  another  person.     In  such  a  case,  it  may  non-grantor 
ell  be,   that  express  words  are  necessary  before  the  right       ^      ' 
)    compensation    arises ;    and    it    is    submitted,    that    the 
■bservations  of  the   Court  of   Appeal  in  In    re  Dudleij  and 
jondon  and  North  Western  liailicay  Co.  v.  Evans  already  men- 
ioned  ^  ought  to  be  read  as  exclusively  ap])licable  to  such  a 
ase.     Even  if  this  view  be  accepted,  the  decisions  upon  the 
onstruction  of  the  compensation  clauses  there  in  question  are 
lot  without  importance  ;  as  they  would  be  authorities  upon 
dmilar  clauses  in  cases  between  a  eompanj'^  or  authority,  and 

non-grantor  of  the  land.  It  was  in  the  former  case  held,  that 
iompensation  in  respect  of  the  liability  to  leave  support  might 
)e  claimed  under  the  words  "  where  any  person  sustains  any 
iaraage  by  reason  of  the  exercise  of  any  of  the  powers  of  this 
Vet ;  "  and  in  the  latter  case  a  similar  decision  was  arrived 
it  upon  the  words  "first  making  satisfaction  to  the  owners 

...  of  such  lands  ....  as  shall  l)e  ....  made  use  of." 

'  It   should    he   stated  that   tlioro  to  in  tho  judgments, 

urere  words  in  Cal.  R.  Co.  r.  Sprot,  -  See  per  Lord  Selbornc  in  Dalton 

mtc,  p.32G;  andN.  I'3.R.  Co.r.  CrosK-  v.  Angus,  G  A.  C.  791,  cited  ante,  p. 

and.an/c,  p.  .329  (seca  fuller  statement  281. 

)f  the  Act  in  question  in  the  latter  case  •*  The  legislature  is  not  incapable  of 

n  R.  V.  Leeds,  &c.,  R.  Co.,  3  A.  &  an  act  of  confiscation,  even  where  no 

684),  similar  to  those  which  were  motive  is  apparent :  see  Pountney  v. 

jonstrued  In  re  Dudley,  8  Q.  B.  D.  Clayton,  referred  to pos^  pp.  .307—370. 

y&.    But  they  were  not  even  referred  *  See  preceding  page,  and  sup. 
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Where  compensation  in  respect  of  the  liability  to  leave 
support  is  payable  to  the  grantor  of  the  land  or  his  successor 
in  title,  it  should  be  claimed  as  soon  as  the  company  or 
authority  have  constructed  their  works.  It  is  then  payable  ; 
and  is  payable  in  respect  as  well  of  prospective  as  of  actual 
injm'y.  If  the  mine  owner  postpones  making  his  claim  until 
the  time  when,  l)ut  for  the  Act,  he  would  be  in  a  position 
to  work,  he  will  be  too  late.^  And  in  such  a  case  he  cannot 
rely  upon  the  usual  words  providing  compensation  for  future 
injury  through  the  exercise  of  the  statutory  powers.  Such 
words  only  apply  to  damage  not  contemplated,  or  not  capable 
of  being  ascertained,  when  the  works  are  constructed.- 

Where  compensation  in  respect  of  the  liability  to  leave  sup- ; 
port  is  payable,  not  to  the  grantor  of  the  land  or  his  successor 
in  title,  but  to  another  person,  it  is  not  certain  when  it  should 
be  claimed.  According  to  R.  v.  Leeds,  d-c,  Ilaihvay  Co.^ 
where  the  person  claiming  was  a  prior  lessor  under  the  vendor, 
the  claim  should  be  made  when  the  works  are  constructed. 
According  to  Pettinard  v.  MetirqwUtaii  Board  of  JJ^orks,^  where 
the  person  claiming  was  a  prior  remainderman,  it  may  be 
made  at  any  time.     The  latter  seems  the  preferable  decision. 

The  compensation  to  which,  under  the  Pub.  Health  Act, 
1875,  and  the  Gas  CI.  Act,  a  mine  owner  is  entitled  in  respect 
of  the  making  and  maintaining  of  the  works  in  question,, 
is  recoverable  by  arbitration,  not  action.'' 


(/3)  Power  to   Purehase  Right  of  Support,  and  Corresponding 
Poicer  to  Work  on  Failure  to  Purchase. 


Dudley  Canal 
Co.  V.  Graze- 
hrook. 


In  Dudley  Canal  Co.  v.  Grazehrook'^  the  company  had  been 
incorporated  by  an  Act  passed  in  1776.  The  Act  gave  the 
company   power  to  construct   the   canal   and   aqueducts   for 


1  See  B.  V.  Aire,  &c.,  Nav.,  30  L.  J. 
Q.  B.  337  ;  In  re  Dudley,  8  Q.  B.  D. 
86,  94  (where,  however,  the  Lands 
CI.  Act  was  incorporated) ;  Norman- 
ton  Gas  Co.  V.  Pope,  52  L.  J.  Q.  B. 
G29.  Cf.  Great  Laxey  Mining  Co.  v. 
Clague,  4  A.  C.  115,  post,  p.  418. 

2  See  R.  V.  Aire,  &c.,  Nav.,  30 
L.  J.  Q.  B.  351. 

:*  3  A.   &  E.    683.     This   case   was 


approved  in  R.  v.  Aire,  &c.,  Nav.,  3Cl 
L.  J.  Q.  B.  337. 

••  19  C.  B.  N.  S.  489. 

^  Normanton  Gas  Co.  r.  Pope,  5^ 
L.  J.  Q.  B.  629  ;  Jersey  v.  Neath,  &c..f 
Union,  22  Q.  B.  D.  555. 

"  1  B.   &  Ad.  59.     See  also  L. 
7  Q.  B.  244,  where  the  provisions 
the  Act  are  fully  stated. 
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iUj)plying  it,  making  satisfaction  for  all  damages  to  be 
astained  b}-  the  owners  of  lands  and  hereditaments  taken 
prejudiced  b}'  the  execution  of  the  powers  of  the  Act. 
lommissioners  were  appointed,  who  were  to  determine  from 
ime  to  time  what  sum  should  be  paid  for  the  purchase  of 
mds,  and  also  to  determine  what  other  sum  should  be  paid 
s  recompense  for  any  damages  which  might  be  at  any  time 
ustained  by  owners  of  lands  or  hereditaments  by  reason  of  the 
aaking  or  maintaining  the  canal,  or  the  flowing,  leaking,  or 
ozing  of  water  over  or  through  the  banks  of  the  canal.  All 
lersons  were  given  free  liberty  to  navigate  upon  the  canal, 
ipon  payment  of  tolls.  The  Act  then  provided,  that  no  owner 
f  any  mines  should  work  them  under  any  tunnel,  or  within 
wenty  yards  of  the  same,  without  the  consent  of  the  company  ; 
,nd  that  no  owner  of  any  mines  should  work  them  within 
welve  yards  from  the  canal  or  aqueducts ;  nor  should  any 
Qinerals  be  got  under  any  part  of  the  canal  or  aqueducts  or 
eithin  or  under  any  land  lying  wdthin  twelve  yards  of  either 
ide  of  the  canal  or  aqueducts,  "  except  as  hereinafter  men- 
ioned,"  without  the  consent  of  the  company.  The  Act  also 
)rovided,  that  when  the  owner  of  any  mine  lying  under  the 
anal  or  aqueducts,  or  "  within  the  distance  hereinbefore 
imited,"  should  be  desirous  of  working,  he  should  give  the 
lompany  three  months'  notice.  The  company  might  there- 
ipon  inspect  the  mines,  and  compel  a  sale  thereof,  if  they 
bought  proper ;  and,  in  default  of  such  inspection  or 
)urcliase,  the  owners  might  work.  The  Act  also  provided, 
.hat  nothing  therein  contained  should  defeat  the  right  of  the 
nvners  to  the  mines  lying  under  the  canal  or  aqueducts;  and 
hat,  subject  to  the  conditions  in  the  Act  contained,  the 
)wners  might  woi-k  tlic  miiics,  "  piovided,  that  in  working 
iuch  mines  no  injury  be  done  to  the  said  navigation."  The 
janal  and  aqueducts  were  made ;  and  in  1827  an  owner  of 
and  lying  under  an  af|ueduct  gave  the  company  notice;  of  his 
lesire  to  work,  lie  tlicn  piocccdcd  to  work  in  llie  oi'dinary 
ind  proper  maimer,  and  without  doing  unnecessary  damage  ; 
ind  the  aqueduct  was  in  consequence  injured.  It  was 
3ontended,  that  the  effect  of  the  words  "provided,  that  in 
working  such  mines,  no  injury  Ije  done  to  the  said  navigation," 


336 


NEIGHBOURS — SUPPORT CONSTRUCTION OLD        [CHAP.  XIV, 


Stourbridge 
Canal  Co.  v. 
Dudley. 

Birmingham 
Canal  Co.  v. 
Dudley. 


M'as  to  exclude  all  power  under  any  circumstances  to  work 
except  on  condition  of  causing  no  injury.  The  Court,  however, 
held,  that  the  only  way  of  reconciUng  these  words  with  the 
preceding  provisions,  giving  a  power  to  compel  a  sale  of  the 
mines,  was  to  construe  "  no  injury  "  as  meaning  "  no  un- 
necessary or  extraordinary  injury ;  "  ^  and  that  the  company 
were,  accordingly,  without  a  remedy. 

DndU'ii  Canal  Co.  v.  Grazehrook  was  approved  and  followed 
in  the  Exchequer  Chamber  in  Stourhridge  Canal  Co.  v. 
Dudlei//-  a  decision  under  a  similar  Act.*^ 

BlrniUKiham  Canal  Co.  v.  Dudley  ^  was  a  decision  under  the 
same  Act  as  that  which  applied  in  Dudley  Canal  ('<>.  v. 
GrazehrooJc,  l)ut  it  raised  a  different  question.  It  was  there  j 
contended,  that  the  Act  made  a  distinction  in  principle  ■ 
between  the  twenty  yards'  limit  in  the  case  of  tunnels,  and  the 
twelve  yards'  limit  in  the  case  of  ordinary  works  of  the  canal ; 
that  the  words  "except  as  hereinafter  mentioned"'  did  not 
apply  to  the  twenty  yards'  limit ;  and  that  accordingly  there  was 
a  prohibition  in  the  case  of  tunnels  which  was  absolute.  It 
was,  however,  held,  that  the  words  "except  as  hereinafter 
mentioned"  were  surplusage;  that  the  prohibition  was  sub- 
ject to  the  same  exception  as  that  applicable  to  the  twelve 
yards'  limit  ;  and  that  the  company  could  not  therefore  require 
the  minerals  within  the  twenty  j-ards'  limit  to  be  left  unworked 


1  Cf.  this  construction  with  the 
constructioia  placed  on  the  words  "  so 
that  no  danaage  or  obstruction  be 
done  or  thereby  occur  to  or  near  such 
railway  or  other  works,"  in  Elliot  v. 
N.  E.  R.  Co.,  and  on  similar  words  in 
N.  E.  R.  Co.  r.  Crossland,  ante,  pp. 
.327,  329.  Cf.,  also,  Knowles  v.  L.  & 
y.  R.  Co.,  14  A.  C.  248,  253,  257. 

-  3  E.  &  E.  409. 

•'  See  also  Dunn  i\  Birmingham 
Canal  Co.,  L.  R.  7  Q.  B.  265,  272, 
274,  276 ;  8  ib.  42,  46.  These  cases 
overrule  Birmingham  Canal  Co.  v. 
Hawkesford,  7  East,  371,  n.  See  also 
Wyrley  Canal  Co.  v.  Bradley,  7  East, 
368,  where  the  Act  in  question  did 
not  contain  the  words  "  provided  that 
in  wcrking  the  mines   no   injury  be 


done  to  the  said  navigation  ;  "  and 
where  there  was,  therefore,  no  such. 
difficulty  as  that  which  arose  in 
Dudley  Canal  Co.  v.  Gra.'^ebrook.  In 
L.  &  Y.  R.  Co.  V.  Knowles,  20  Q.  B.  D. 
at  p.  403,  Lord  Esher  suggested  & 
doubt  as  to  the  correctness  of  Dudley 
Canal  Co.  i\  Grazebrook,  but  admitted 
that  he  was  bound  by  it.  In  A.-G.  v 
Conduit  Coll.  Co.,  1895,  1  Q.  B.  at  p 
308,  Wright,  J.,  suggested  that  the 
decision  in  Dudley  Canal  Co. 
Grazebrook  might  apply  to  cases 
under  the  Highw.  &  Locom.  Am 
Act,  1878,  as  to  which  see  ante,  p. 
40. 

•*  7  H.  &  N.  969. 

s  Ante,  p.  335. 
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without   paying  for  them.     This    case    followed    a    previous 

decision  under  similar  circumstances  in   Biiijiiiitiliaiii    Canal 

Co.  V.  Swindell} 

In  Midland  RaiUvaij  Co.  v.  Cltccklci/'-  section  63  of  a  Canal  iMid.  Rail.  Co, 

'      .  ,  .  1         1        ,j    1       ''•  Checkley. 

Act  reserved  the  mmes  and  minerals  "  withm  and  under    '^  the 

land,  through  which  the  canal  was  to  be  made,  to  the  owners 
of  the  land ;  and  it  empowered  the  owners  (subject  to  the 
restrictions  thereinafter  contained),  to  work  and  get  such 
mines  and  minerals,  not  thereby  injuring  the  navigation  or 
the  works.  By  subsequent  sections  the  owners  of  mines  were 
prohibited  from  getting  minerals  under  or  within  ten  yards 
from  the  canal  without  the  consent  of  the  canal  proprietors. 
But  the  canal  proprietors  were,  if  they  withheld  their  consent, 
required  to  compensate  such  owners  in  the  manner  provided 
by  the  Act.  The  defendant  was  the  lessee  of  a  quarry  adjacent 
to  the  canal,  and  he  derived  title  from  the  person  who  had 
sold  to  the  proprietors  the  land  on  which  the  canal  was  made. 
The  defendant  commenced  working  more  than  ten  yards  from 
the  canal,  but  his  working  was  of  a  nature  to  endanger  its 
safety ;  and  the  suit  was  instituted  to  restrain  him  from 
proceeding.  The  defendant  offered  to  stop  the  working  n})()n 
being  compensated.  It  was  held  (1)  that  the  canal  proprietors 
were  entitled  to  adjacent  support  beyond  the  ten  yards'  limit. 
But  it  was  held  (2)  that  the  provisions  of  the  Act  as  to  compen- 
sation extended  by  implication  to  workings  beyond  the  limit  ; 
and  that  the  canal  proprietors  were  not,  therefore,  entitled 
to  atop  the  working  without  compensating  the  defendant  in 
the  same  manner  as  if  the  quarry  had  been  within  the  limit. 

Lord  Piomilly,  in  deciding  the  second  ])(»iiit  in  this  case,  did   Remarks  on 
,,,,.",  ,  .  .         I\rid.  Rail.  Co. 

80  on  the  ground,  that  it  was  absurd  to  suppose  an  intention  r.  Checkley. 

on  the  part  of  the  legislature,  that  a  company,  who  could  only 
obtain  the  right  of  support  within  a  prescribed  limit  on  the 
terms  of  paying  for  it,  were  to  have  it  without  payment  outside 
that  limit.  There  is,  however,  no  a1)surdity  in  the  supposi- 
tion. There  was  a  right  to  prohil>it  worldng  within  the  limit, 
on  the  terms  of  making  compensation,  which  was  absolute, 
and  was   therefore   independent   of   whether   it   was  such   a 

'  7  H.  &  N.  980,  n.  ••  See,  as  to  these  works,  ante,  p.  15. 

'  4  Eq.  19. 

M.M.  Z 
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No  obligation 
on  company 
to  purchase 
right  of  sup- 
port. 


Dunn  V. 
Birmingham 
Canal  Co. 


working  as  would  cause  damage  to  the  canal.  It  is  not  incon- 
sistent with  this,  that  there  should  have  been  a  limited  right 
to  prohibit  working  outside  the  limit ;  namely,  such  a  working 
as  would  cause  damage  to  the  canal ;  without  any  obligation 
to  compensate.  If  it  was  intended,  that  the  position  of  the 
canal  proprietors  should  be  precisely  the  same  outside  the 
limit  as  within  it,  there  was  no  purpose  in  fixing  the  limit. 
It  is  impossible  to  reconcile  this  decision  with  the  second  of 
the  ,two  points  decided  in  Elliot  v.  North  Eastern  liaihcay 
Co.;^  and  it  is,  it  is  submitted,  clearly  wrong. 

It  is  of  the  essence  of  Acts  of  the  kind  now  in  question,  that 
the  company  may  purchase  the  right  of  support,  if  they  tliink 
it  desirable  ;  but  that  they  are  under  no  obligation  to  purchase 
it,  if  they  do  not  think  it  desirable.  They  may  well  prefer  to 
run  the  risk  of  incurring,  or  even  to  incur,  a  small  injury  than 
to  pay  a  large  sum  for  the  right  of  support.  The  position  of 
the  company  in  this  respect  was  recognised  in  several  of  the 
cases  already  cited.^ 

In  Dunn  v.  Birmingham  Canal  Co.^  it  was  admitted  that  the 
defendants  had  power  to  purchase  the  right  of  support,  or  not 
to  do  so,  at  their  option.  But  it  was  contended  that  they  were 
under  some  duty  to  the  plain tift'  to  prevent  injury  to  his  mines 
by  flooding,  either  by  purchasing  in  exercise  of  their  option, 
or  by  withdrawing  the  water  from  the  canal.  The  Act  in  that 
case  was  the  same  as  that  which  applied  in  Dudley  Canal  Co. 
V.  Grazebrook.^  The  plaintiff,  who  was  the  owner  of  mines 
under  the  canal,  gave  the  defendants  notice  of  his  intention 
to  work.  The  defendants  refused  to  purchase,  and  the  plaintiff 
then  worked.  He  worked  properly,  and  without  negligence  ; 
but  knowing  that,  as  the  result  of  his  working,  his  mines 
would  probably  be  flooded.  The  canal  was  properly  con- 
structed and  properly  maintained.  The  effect  of  the  working 
was  that  the  strata  became  displaced,  and  the  mines  were 
flooded.    It  was  held,  that  the  defendants  were  under  no  duty 


See  ante,  p.  329. 


Cf.   the   position   under  the   Rail.  & 


-  See  25er    Bayley,  J.,   in    Dudley  Wat.  CI.  Acts,  ^wsi,  p.  388. 

Canal  Co.  v.  Grazehrook,   1  B.  &  Ad.  -^  L.  R.  7  Q.  B.  244  ;  8  ib.  42. 

72,  73  ;  per  Martin,  B.,  in  Stourbridge'  ■•  See  ante,  pp.  384,  335,  where  the 

Canal  Co.  v.  Dudley,  3  E.  &  E.  426.  provisions  of  the  Act  are  stated. 
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to  purchase  in  exercise  of  their  option ;  which  wonkl,  in  fact, 

have  changed  their  option  into  an  obhgation.     And  it  was 

also  held,  that  they  were  under  no  duty  to  withdraw  the  water 

from  the  canal ;  which  it  was  their  business  to  keep  open  for 

the  accommodation  of  the  pubhc.     It  was,  therefore,  held, 

that  the  defendants  had  been    guilty  of   no   act   or  default 

amounting  to  an  injuria  .-  and  that  the  plaintiff  was  without 

a  remedy  by  action.^ 

In  most  of  the  Acts  now  in  question,  an  express  power  is  No  express 

given  to  the  mine  owner  to  work  his  mines,  if  the  surface  ^ork. 

owners  do  not  exercise  their  option  by  purchasing  the  right 

of   support.      An   express   power   to   work   is   not,    however, 

essential  to   the   existence  of  the  option.      The  option  may 

be  given  by  an  Act  which  is  silent  as  to  the  power  to  work ; 

and,  in  that  case,  the  mine  owner  is  entitled  to  work  in  the 

usual  manner,  as  an  incident  to  his  property  in  the  mines.- 

Thus  in  Chamber  Colliery  Co.  v.  Rochdale  Canal  Co.^     The  Chamber 

.  ,  Colliery  Co. 

Act  in  that  case  provided,  that,  if  the  owner  of  any  mines  v.  Rochdale 

-should,    in   pursuing   them,   work  "  near  to  or  under  "   the     ^^^^     ^' 

canal,    so   as   in  the   opinion    of   the    canal    proprietors   to 

endanger   or   damage   the    same,  or  in   the    opinion    of   the 

mine    owner   to   endanger   or    damage   the  further  working 

thereof,    it    should   be    lawful    for    the   canal    proprietors   to 

treat   with    the   mine   owner   for    all    such    minerals    "  near 

or  under"  the  canal,  as  should  be  thought  proper  to  be  left 

for  the  security  or  preservation  of  the  canal  or  mines  ;  that, 

in  case  of  disagreement  as  to   the   satisfaction  to  be  made, 

it  should  be  lawful  for  the  Commissioners  mentioned  in  the 

Act,  at   the   request  of  eitlier  party,  to  summon  a  juiy  to 

assess  the  amount  ;  and  that,  upon  payment,  the  mine  owner 

should  be  restrained  from  working.     The  plaintiffs,  who  were 

the  owners  of  mines  laterally  adjoining  the  canal,  gave  notice 

that  they  were  about  to  woik  mines  wbich,  in  their  opinion, 

would  endanger  the  canal  ;    and    reqiiiicd   tlici  (h'fcndants  to 

'  The   Exch.   Cham,   vinanimously  2  g^c  Dudley  Canal  Co.  v.  Graze- 

affirmed  the  majority  (Cockhurn,  C.  J.,       brook,    1    B.    &     Ad.    72,     73,    per 
and  Mellor  and  Lush,  JJ.,  Hannen,  J.,       Bayley,  J. 
■dissenting)   of    the    Queen's    Bench.  ^  1895,  A.  C.  5G4. 

See  further,  as  to  this  cane, post,  p.  475. 

z  2 
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Where 
danger  of 
flooding. 


treat  with  them.  The  defendants  refused,  and  informed  the 
phiintifts  that  they  might  work  if  they  thought  proper.  The 
action  was  tried  before  an  arbitrator,  who  found  that,  if  the 
plaintiff's  mines  were  worked  within  the  pillars  set  out  by 
him,  the  result  would  be  as  follows  : — (1)  There  would  be 
no  leakage  from  the  canal  into  the  mines,  (2)  There  would 
be  some  subsidence  of  the  canal.  (3)  Such  subsidence  would 
not  interfere  with  the  navigation.  (4)  Such  subsidence  would 
necessitate  repairs  to  the  towing  paths,  banks,  and  bridges, 
which  probably  w'ould  be  spread  over  a  period  of  eight  or 
ten  years,  and  cost  .i'1,000  or  i;i,200.  And  he  found  (5)  that 
the  value  of  the  coal  in  the  pillars  w^as  d012,688.  Upon 
these  findings  he  directed  that  the  defendants  should  pay  the 
i'12,688  to  the  plaintiffs ;  and  that,  upon  such  payment,  the 
plaintiffs  should  be  restrained  from  working  within  the  pillars. 
This  direction  was  upheld  by  a  Divisional  Court ;  who  were, 
however,  reversed  by  the  Court  of  Appeal,^  upon  a  ground 
to  which  reference  will  be  subsequently  made.-  Upon  appeal 
to  the  House  of  Lords  it  was  contended,  that,  having  regard 
to  the  findings,  the  plaintiffs  were  not  entitled  to  work  within 
the  pillars ;  and  that  the  defendants  were  therefore  under  an 
obligation  to  purchase  the  right  of  support.  It  was,  however, 
held,  that  the  plaintiffs  were  entitled  to  work  within  the- 
pillars,  unless  the  defendants  paid  them  compensation ;  and 
that  the  defendants  were  not  bound  to  make  such  payment,, 
if  they  preferred  to  allow  the  working.  And,  upon  this, 
ground,  the  decision  of  the  Court  of  Appeal  was  affirmed.'' 

In  canal  cases  danger  to  the  canal  from  subsidence  is  not. 
the  only  danger,  which  may  be  apprehended.  Danger  to  the 
mine  from  flooding  may  also  be  aj^prehended  ;  and  the  question 
arises.  What  in  such  a  case  is  the  position  of  the  mine  owner  ? 
Acts  like  the  Dudley  Canal  Act  usually  contain  provisions  of 
the  w'idest  kind  for  compensating  persons  who  suffer  damage 
by  the  execution  of  the  statutory  powers.*^    It  is  probable  that. 


1  1894,  2  Q.  B.  632. 

-  Post,  pp.  346,  847. 

3  In  Barnsley  Canal  Co.  v.  Twibell, 
7  Beav.  27,  it  seems  to  have  been 
assumed  that  tlie  defendant  (who  was 


the  lessee  of  laterallyadjoiningmines), 
could  not  have  worked  with  safety^ 
but  the  point  was  not  argued. 
■*  See  ante,  p.  385. 
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the  mine  owner  can  in  such  cases  avail  himself  of  these  pro- 
visions ;  at  all  events  if  he  proceeds  at  the  proper  time,  and 
before  working  within  the  area  of  danger.^  However,  in  Acts 
otherwise  like  the  Dudley  Canal  Act,  the  mine  owner  would 
not  be  entitled  to  a  remedy,  even  if  there  were  no  provisions 
for  compensation.-  A  different  course  is  open  in  Acts  like  the 
Eochdale  Canal  Act.  In  Chamhcr  Colliery  Co.  v.  Ilochdale 
Canal  Co.^  it  was  found  that  there  would  be  no  leakage  from 
the  canal  into  the  mines.  But,  if  the  finding  had  been  dif- 
ferent, the  mine  owners  would  have  been  entitled  to  compel 
the  purchase  of  the  right  of  support,  and  the  canal  owners 
"would  have  had  no  option  in  the  matter.^ 

It  will  be  noticed,  that,  under  the  Acts  now  in  question,  the  Mines  owned 
power  to  purchase  the  right  of  support  is  not  confined  to  mines  grantor  of 
owned  by  the  original  grantor  to  the  company,  or  his  successor    ^'^  ' 
in  title.     It  applies  equall}-  to  mines  owned  by  another  person. 
In  this  respect  the  Acts  now  in  question  differ  from  most  of 
those  mentioned  in  division  (a)  of  the  present  subject.' 

A  mine  owner,  from  whom  the  right  of  support  is  purchased.  Extent  of 

compensa- 

is  only  entitled  to  be  compensated  accordmg  to  the  extent  oi  tion— 
his  interest.  Where,  however,  a  lease  contained  a  covenant  -^"^  "  "' 
to  work  mines  and  raise  coal  thereout,  until  the  whole  of  such 
mines,  or  as  great  a  quantity  as  by  working  in  a  diligent 
manner  could  be  gotten,  should  be  worked  out,  "  except  the 
ribs  or  pillars,  which  must  necessarily  or  which  the  lessors 
might  require  to  be  left ;"  and  the  lessee  claimed  compensa- 
tion under  a  Canal  Act ;  it  was  held,  that  the  exception  was  a 
mere  partial  exoneration  from  the  obligation  to  work,  and  did 
not  itself  amount  to  a  covenant  not  to  work  the  excepted  ril)S." 
It  was  also  intimated,  that,  if  such  a  covenant  could  have  been 
implied,  it  might  be  considered  so  unreasonable  that  the  Court 
would  refuse  to  enforce  it  specifically."     It  was  in  the  same 

'  Sec  L.  R.  7  Q.  B.  262,  263,  264,  7  Q.  B.  D.  418. 

272,  273  ;  8   ib.  46,  47,  48,  52.      Sec  ='  1895,  A.  C.  564. 

contra,  7  ib.  280  et  acq.  ■•  Sec  pp.  574,  575,  per  Lord  Her- 

'  See  L.  R.  8  Q.  B.  47,  48,  51,  52,  schell ;  580,  581,  ^wr  Lord  Watson. 

63.     See  also  Blyth  v.   Birmingham  *  See,  as  to  this,  on/c,  pp.  326  c^  .sr^. 

Wat.  Co.  11  Exch.  781  ;  Vaughan  ?•.  •■'  Swindell    v.   Birmingham    Canal 

TafT  Vale   R.    Co.  5  H.    &   N.    679;  Nav.,  9  C.  B.,  N.  S.  241,  277. 

Madras  Co.  i\  Carvctinagarum,  22  W.  '  Ib.  278,  jKr  Williams,  J.     In  the 

R.  805  ;  Dixon  r.  Metropolitan  Boftrd,  same   case,  however,  Willcs,  J.,  hold 


342 


NEIGHBOUES SUPPORT CONSTRUCTION — OLD   [CHAP.  XIV. 


Working 
after  notice- 
withdrawal 
of  notice. 


Different 
objects  of 
preceding 
and  present 
Acts. 


case  doubted,  whether  the  Canal  Co,  could  m  any  event  rely 
upon  a  jtis  tertii,  which  the  lessors  might  or  might  not  insist 
upon.^ 

A  mine  owner,  who  has  given  the  statutory  notice,  and  who 
becomes  entitled  to  compensation  thereunder,  does  not  lose  his 
right  by  merely  afterwards  proceeding  to  work  his  mines. 
Such  a  working  can  only  entitle  the  company  to  damages 
or  an  injunction  in  independent  proceedings  ;  or  to  a  reduc- 
tion in  the  amount  of  the  compensation.-  On  the  other 
hand,  a  notice  once  given,  and  acted  on  by  the  company, 
cannot  be  withdrawn ;  unless  perhaps  with  the  consent  of 
the  company,'^ 

The  difference  in  general  intention  and  results  between  the 
Acts  discussed  under  divisions  (a)  and  (/3)  of  the  jJi'esent  sub- 
ject, may  be  thus  stated  : — In  cases  like  Caledonian  llailivay 
Co.  V.  Spyot,^  there  was  no  reason  to  suppose  an  intention  to 
postpone  the  purchase  of  the  right  of  support.  There  was, 
therefore,  no  reason  why  the  principle,  that,  when  a  grant  is 
made  for  a  particular  object  known  to  both  parties  at  the  time 
of  the  grant,  a  reasonable  degree  of  support  for  the  due  execu- 
tion of  that  object  is  impliedly  granted,'^  should  not  be  adopted.** 
In  cases  like  Dudley  Canal  Co.  v.  Grazehrooh,'  on  the  other 
hand,  the  companies  were  not  in  the  first  instance,  in  purchas- 
ing the  surface,  to  be  obliged  to  make  compensation  in  respect 
of  the  mines.  If  they  thought  it  likely  that  the  mines  might 
not  be  worked  for  an  indefinite  period,  they  might  postpone 
making  such  compensation  until  the  necessity  arose.^  But 
a  power  to  purchase  the  right  of  support  i)i  futttro  is  in- 
consistent with  the  existence  of  the  right  in  incesenti.  It 
was,  therefore,  impossible  in  the  latter  cases  to  hold  that  the 


that  "  might  require  to  be  left " 
meant  "reasonably  require"  &c.  : 
see  pp.  282,  283. 

1  lb.  278,  per  Williams,  J.  Cf.  the 
law  under  the  Eail.  ct  Wat.  CI.  Acts, 
post,  p.  380. 

-  Swindell  v.  Birmingham  Canal 
Nav.,  9  C.  B.,  N.  S.  241,  279,  per 
Williams,  J. 

^  lb. 

^  Ante,  pp.  326  ct  scci. 


'"  Ante,  p.  307. 

«  See  Aspden  v.  Seddon,  10  Ch.  404, 
per  Mellish,  L.  J. 

^  Ante,  pp.  334  ct  seq. 

^  See  the  observations  of  Bayley,  J., 
in  Dudley  Canal  Co.  v.  Grazebrook,  1 
B.  &  Ad.  72  ;  and  Cockburn,  C.  J.,  and 
Hannen,  J.,  in  Dunn  v.  Birminghar 
Canal  Co.,L.  R.  7  Q.  B.  256,  276,  2773 
279.  See  also  Wyrley  Canal  Co.  v\ 
Bradley,  7  East,  372. 
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right  existed  ah  iiiitio.  The  poHcy  of  the  Acts  under  which 
the  latter  cases  arose  was  simihxr  to  that  of  the  Eail.  and 
Wat.  CL  Acts.i 

(y)  Dtiti/  not  to  Ronovc  Support  and  Corresponding  Power  to 
Compel  Purcliase  of  Rhjht. 

In  Cromford  Canal  Co.  v.  Cutts,-  section  34  of  the  Act  in  Cromford 
question  provided,  that  nothing  in  the  Act  should  affect  the  Cutts. 
right  of  the  owner  of  any  land  in,  upon,  or  through  which  the 
canal  or  any  towing-paths,  &c.,  should  be  made,  to  the  mines 
under  the  land  to  be  set  out  or  made  use  of,  but  all  such  mines 
were  thereby  reserved  to  the  owner  of  such  land,  and  it  should 
be  lawful  for  the  owner  of  such  land  ("subject  to  the  condi- 
tions and  restrictions  herein  contained  ")  to  work  such  mines, 
"  not  thereby  injuring,  prejudicing  or  obstructing  "  the  canal, 
towing-path,  &c.,  or  any  of  them.  Section  85  provided,  that,  if 
the  owner  of  any  mines  should  in  pursuing  them  work  "near  or 
under"  the  canal,  so  as  in  the  opinion  of  the  canal  proprietors 
"  to  endanger  or  damage  the  same,"  or  in  the  opinion  of  the 
mine  owner  "  to  endanger  or  damage  the  further  working 
thereof,"  it  should  be  lawful  for  the  canal  proprietors  to  treat 
with  tlie  mine  owner  for  all  such  minerals  "near  or  under" 
the  canal,  as  should  be  thought  proper  to  be  left  for  the 
security  or  preservation  of  the  canal  or  mines ;  that,  in  case 
of  disagreement  as  to  the  satisfaction  to  be  made,  it  should  be 
lawful  for  the  Commissioners  mentioned  in  the  Act,  at  the 
request  of  either  party,  to  summon  a  jury  to  assess  the 
amount;  and  that,  upon  payment,  tlie  mine  owner  should 
be  restrained  fi-om  woi-king.  An  owiior  of  subjacent  mines 
initiated  proceedings  for  the  purpose  of  obt;iini)igconii)ensation 
for  coal,  which,  in  view  of  his  statutory  liability  under  these 
provisions,  he  did  not  venture  to  work.  It  was  held,  tliut,  if 
he  sustained  injury  by  getting  less  coal,  or  by  woi-kinii;  in  a 
less  beneficial  manner  for  the  sake  of  not  injuring  the  canal, 
he  had  a  right  to  compensation,  and  that  he  might  ])roceed, 
as  he  projjosed  to  do,  for  the  purpose  of  ascertaining  whether 
he  in  fact  sustained  such  injury. 

'  See  post,  p.  3f)3.  2  5  Rail.  Ca.s.  442. 
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Knowles  v.  Knoicles  V.  Lancashire  and  Yorkshire  Railway  Co}  was  a  case, 

Cc.  '  "  in  which  sections  37  and  38  of  the  Act  in  question  were  similar 
to  sections  34  and  35  of  the  Cromford  Canal  Act.  There  the 
owners  of  a  coal  mine  under  and  near  the  canal  gave  the 
Canal  Co.  notice  that  they  intended  to  work  the  coal :  the 
company  declined  to  purchase  or  pay  compensation  for  leavmg 
the  coal ;  and  the  owners  then  worked  the  coal,  and  thereby 
damaged  the  canal.  The  working  was  in  the  usual  mode, 
without  negligence,  and  without  doing  unnecessary  damage 
save  in  not  leaving  sufficient  support.  It  was  contended  by 
the  mine  owners,  that  the  decision  in  Dudley  Canal  Co.  v. 
Graschrook-  applied.  But  there  was  not,  as  in  that  case,  a 
protected  belt  of  unworked  coal,  or  a  provision  for  giving 
notice  ;  and  the  contention  was  unsuccessful.'^  It  was  held 
by  the  House  of  Lords,  that  the  mine  owners  were  entitled 
to  initiate  proceedings,  and  to  receive  satisfaction  for  such 
minerals  as  should  be  thought  proper  to  be  left  for  the 
security  of  the  canal  or  the  mine ;  but  that  they  were  liable 
in  damages  for  working  the  same  to  the  injury  of  the  canal.^ 
"  The  condition  on  which  the  statute  allows  the  mines  to  be 
worked  must  be  borne  in  mind.  The  section  is  framed  on 
the  supposition  that  the  mine  owner  keeps  in  view  his  statu- 
tory liability.  And  it  is  to  be  observed,  that  in  his  case  the 
damage  and  danger  spoken  of  in  the  section  are  not  damage 
and  danger  to  the  mine,  but  damage  and  danger  to  '  the 
further  working  of  the  mine.'  It  seems  to  me  that  the 
meaning  of  the  section  is  this  :  The  proprietors  of  the  canal 
may  apply  to  the  Commissioners  if  they  apprehend  damage  or 
danger  to  the  canal.  On  the  other  hand,  when  the  working 
of  a  mine  has  reached  a  point  at  which  the  mine  owner  finds, 
that,  having  regard  to  the  proximity  of  the  canal  and  his 
statutory  liability,  he  cannot  work  further  without  some 
danger,  or  cannot  work  further  to  the  same  advantage  as  he 
could  if  the  canal  were  not  there,  then  it  is  open  to  him  to 


1  14  A.  C.  248.  Q.  B.  D.  401. 

2  A7ite,  p.  334.  •»  Affirming  L.    &    Y.   R.    Co.    v. 
^  Acquiescence  in  the  working  was  Knowles,  20  Q.  B.  D.  391.     See  also 

also  relied  on,  but  without  success  :  Chamber    Colliery   Co.    r.    Rochdale 

see  L.    &   Y.  R.  Co.  v.  Knowles,  20  Canal  Co.,  1895,  A.  C.  564. 
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initiate  proceedings,  and  he  is  entitled  to  receive  satisfaction 
for  such  minerals  as  shall  be  thought  proper  to  be  left  for  the 
jeeurity  of  the  canal  or  the  mine."  ^ 
The   difference  in   language  between  the  earlier  and  later  Difference  in 

_  .  .  .  language 

jeetions  of  the  Acts  now  in   question  will  be  noticed.     The  between 

aarlier  section  is  confined  to  mines  excepted  from  the  sale  to  later  sections. 

ihe  Canal  Co.     The  later  section  applies  to  workmgs  "  near  or 

ander  "  the  canal.     "  Section  38  gives  rights  and  remedies  to 

k  larger  class  of  persons  than  the  mine  owners  who  are  men- 

ioned  in  section  37.     Thus  it  may  refer  to  owners  of  a  mine 

under  the  canal,  which,  having  been  severed  from  the  other 

and  before   the   construction   of    the  canal,  could   not   have 

been  reserved  to  the  owners  of  the  surface  land.     Further,  it 

applies  to  owners  of  mines  who  are  working  near  the  canal. 

These   owners   of    mines   might    be   persons   from    whom    a 

portion  of  the  land  had  been  purchased,  or   they   might   be 

owners  from  whom  no  land  had  been  purchased.     They  might 

therefore  be  owners  of  land  not  affected  by  the  reservation  in 

section  37,  and  yet  within  the  scope  of  section  38."  - 

Accordingly,  under  the  later  of  the  sections  of  the  Acts  now  }^^^^^^  owned 

"  *'  by  non- 

in  question,  the  power  to  compel  the  purchase  of  the  right  of  grantor  of 
support  api^lies  as  well  to  mines  owned  by  another  person  as 
to  mines  owned  by  the  original  grantor  to  the  company  or  his 
successor  in  title.  In  this  respect  the  Acts  now  in  question, 
while  they  differ  from  most  of  those  mentioned  in  division  (a)"^ 
of  the  present  subject,  resem])le  those  mentioned  in  division  {j3):^ 

The  statutory  lialjility  imposed  on  the  mine  owner  by  the  ^^clj^^ccnt 
Acts  now  in  question  applies  exclusively  to  the  mines  men-  Chamber 
tioned  in  the  earlier  of  the  sections.     There  is  no  statutory  r.  iiociidaie 
lial»ility  as  regards  mines  mentioned  only  in  the  later  of  the 
sections  ;  and  that  section  is  the  only  one  ai)plicable  to  laterally 
adjoining  mines.     Tlie  decision  in  Knoiclcs  v.  Lancaahirr  nud 

•See  14  A.  C.  256,  per  Lord  B.D.  405,  ^^cr  Fry,  L.J. ;  Knowlcs  t'.  L. 
Macnaghten.  See  also  Chamber  A  Y.  R.  Co. ,14  A.  C.  254,  ^w  Lord  Hals- 
Colliery  Co.  V.  Rochdale  Canal  Co.,  bury  ;  Chamber  Colliery  Co.  v.  Roch- 
1895,  A.  C.  5G4  :  see  p.  .57.3.  :NL  S.  &  L.  dale  Canal  Co.,  1895,  A.  C.  574  per  Lord 
R.  Co.  V.  Johnson,  30  Ch.  D.  029,  n.,  Herschell,  5S5  j)er  Lord  Macnaghten. 
was  a  similar  case.  See  also  Evans  Cf.  the  provisions  of  the  Rail.  CI.  Act, 
V.  >I.  S.  &  L.  R.  Co.,  ib.  020,  which  and  see  j^ost,  p.  .307. 
arose  under  a  similar  Act.  ■''  Ante,  pp.  320  et  seq. 

■  L.  &  Y.  R.  Co.  V.  Knowles,  20'Q.  ■•  Ante,  pp.  .334  et  seq. 
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Certainty  of 
no  injury. 


Brown  v. 
Robins  not 
applicable. 


Enjoyment 
of  support  for 
twenty  years 
immaterial. 


Impossible 

to  release 
statutory 
duty. 


I  or/. «////•('  luiilirai/  ( 'o.^  does  not,  therefore,  apply  to  cases  where 
the  only  mmes  in  question  are  those  which  laterally  adjoin. 
This  was  decided  in  Chamber  Collier)/  Co.  v.  RocJulale  Canal 
Co."  Sections  39  and  40  of  the  Eochdale  Canal  Act  were 
similar  to  sections  34  and  35  of  the  Cromford  Canal  Act ;  and 
the  facts  of  the  case  have  been  already  stated.-^ 

And  the  earlier  sections  of  such  Acts  do  not  entitle  a  mine- 
owner  to  force  a  company  into  arbitration,  if  it  is  certain  that 
no  injury  will  arise  from  his  operations.     If  the  mine  owner  1 
proceeds  improperly  in  this  respect,  the  company  may,  it  seems, 
have  an  injunction.^ 

In  any  case  arising  under  such  Acts,  the  fact  that  the  land 
would  have  subsided,  even  if  in  its  natural  state,  does  not 
entitle  the  surface  owners  to  a  remedy  for  the  withdrawal  of 
the  support.  The  principle  of  Broirn  v.  llohius  ^  does  not 
api^ly  to  such  cases ;  which  in  this  respect  resemble  those 
decided  under  the  Rail.  CI.  Act.*" 

And  in  no  such  case  does  the  enjoyment  of  the  support  for 
twenty  years  entitle  the  surface  owners  to  a  continuance  of  the- 
enjoyment  without  paying  for  it.  In  the  face  of  the  statutory 
provisions,  it  would  be  impossible  to  say  that  the  enjoyment 
was  as  of  right.'^ 

And  in  no  such  case  does  it  seem  possible  for  the  surface 
owners  to  avoid  paying  for  the  right  of  support  by  saying,  that 
they  will  not  enforce  the  duty  not  to  remove  the  support.  Thus 
in  CJiamher  Collierij  Co.  v.  Rochdale  Canal  Co.^  the  facts  of 
which  have  been  already  partly  stated,'-*  the  defendants  offered 
to  undertake  to  make  no  claim  against  the  plaintiffs,  in  case 
the  canal  was  damaged  in  consequence  of  the  workings.     The 


1  Ante,  p.  344. 

2  1895,  A.  C.  564. 

3  Ante,  pp.  339,  340. 

■•  See  Cromford  Canal  Co.  v.  Cutts, 
5  Rail.  Cas.  442,  456,  457. 

'  See  ante,  p.  296. 

"  See^jos^  p.  364. 

"i  See  and  consider  Staffordshire, 
&c..  Canal  Co.  v.  Birmingham  Canal 
Co.,  L.  R.  1  H.  L.  254.  Most  of  the 
cases  arising  under  old  railway  and 
canal  Acts,  might  have  been  decided 


on  the  ground  of  an  enjoyment  for- 
twenty  years,  if  it  had  been  tenable. 
In  several  of  them  the  point  was 
expressly  raised :  see,  e.g.,  N.  E. 
R.  Co.  V.  Elliot,  1  J.  &  H.  145, 
affirmed  Elliot  v.  N.  E.  R.  Co.,  10- 
H.  L.  Cas.  333,  ante,  p.  327.  As  to 
an  enjoyment  for  twenty  years  in. 
ordinary  cases,  see  iMst,  pp.  389,  390. 

«  1895,  A.  C.  564. 

9  Ante,  p.  339. 
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2)laintiffs  refused  to  accept  this  offer.  The  Court  of  Appeal 
considered  that,  having  regard  to  the  findings,  and  to  the 
offer,  the  plaintiffs  would  not  incur  any  liability  for  working 
within  the  pillars ;  and  upon  this  ground  they  decided  in 
favour  of  the  defendants.^  Upon  appeal  to  the  House  of 
Lords,  it  was  contended  that,  if  the  plaintiffs  were  not  entitled 
to  work  within  the  pillars,  the  defendants,  being  a  statutory 
corporation,  had  no  power  to  relieve  them  from  their  obliga- 
tions in  that  respect,  and  that  the  undertaking  would  therefore 
have  no  binding  force.  As  the  decision  was  in  favour  of  the 
defendants  upon  another  ground,  it  was  unnecessary  to  decide 
this  question.  Lords  Herschell  and  Macnaghten,  however, 
intimated  that  the  view  taken  b}-  the  Court  of  Appeal  as  to  the 
effect  of  the  undertaking  was  at  least  open  to  serious  question. - 
Lord  Watson  went  further,  and  expressed  disapproval  of  it.-' 
And  there  can  be  little  douljt  that,  if  it  had  been  necessary, 
the  House  of  Lords  would  have  reversed  the  decision  of  the 
Court  of  Appeal.^ 

The  money  to  be  paid  by  a  company  purchasing  under  such  Compensa- 
Acts  is  not  necessarily  confined  to  the  price  of  the  land.  If  it  payable. 
is  shown  that  the  mines  in  question  are  about  to  be  worked 
without  delay,  compensation  in  respect  of  them  should  be 
included.  But,  if  the  loss  due  to  the  prohibition  upon  the 
working  cannot  be  estimated  until  a  later  period,  the  com- 
pensation cannot  be  claimed  until  the  arrival  of  that  period.-^ 

A  lessee  is  not  disentitled  to  compensation  merely  because  Person  to  be 
his  reversioner  has  already  been  paid  the  value  of  the  minerals  —extent  of 
ill  situ.     The  lessee  is  in  addition  entitled  to  the  profit,  wliich   JfJJJ^'^"^^' 
he  might  have  made  by  selling  them.** 

A  particular  mode  of  recovering  compensation  is   usually  Compensa- 
specified ;  and,  when  this  is  so,  it  may  be  that  no  other  is  recoverable, 
available.      For   exam[)le,  when  an  Act   provided,   that    the 

'  1894,2  Q.  B.  632,pcr  Lord  Esher,  ■'  See  Cromford  Canal  Co.  r.  Cutts, 

nid  Kay,  and  Smith,  L.  JJ.  5  Rail.   Cas.  442;  L.  &  Y.  R.  Co.  v. 

-  See  1895,  A.  C.  573,  574,  583.  Knowles,  20  Q.   B.  D.  403.     Cf.  the 

•'  See  p.  580.  law  under  the  Rail.  &  Wat.  CI.  Acts, 

••  It  is  difficult  to  see  how  the  view  j^ost,  pp.  375,  37G. 
of  the  Court  of  Appeal  is  consistent  '•  Barnsley  Canal  Co.  v.  Twibell,  7 

with  Ayr  Harbour  Trustees  v.  Oswald,  Beav.  19. 
8  A.  C.  G23,  G34. 


348 


NEIGHBOURS — SUPPORT — CONSTRUCTION — OLD 


I  CHAP.  XIV. 


Metropolitan 
Board  of 
Works  V. 
Metropolitan 
Rail.  Co. 


question  of  compensation  should  be  determined  by  an  issue 
at  law  to  be  "  tried  before  the  Justice  of  Assize  for  the  county 
in  which  the  cause  of  action  shall  arise,  by  an  action  upon  j 
a  feigned  issue,  to  be  commenced  and  prosecuted  in  one  of  Her 
Majesty's  Courts  of  Record  at  Westminster,"  it  was  held,  that 
the  ordinary  tribunals  had  no  jurisdiction.^  When,  however, 
the  remedy  provided  by  the  Act  in  question  is  no  longer 
available,  recourse  may  be  had  to  the  High  Court.^ 

(8)  No  Rhjhi  of  Support  and  No  Power  to  Purchase  it. 

In  Metropolitan  Board  of  Works  v.  Metrojiolitan  Railway  Co.'^ 
the  plaintiffs  made  a  sewer  through  some  land  under  the 
powers  of  a  Metropolitan  Sewer  Act.  The  defendants  were 
the  owners  of  land  which  laterally  adjoined,  and  was  not  held 
under  the  same  title.  The  defendants  dug  under  their  own 
land,  and  the  sewer  was  in  consequence  injured.  There  were 
two  features  in  the  case,  one  of  which  distinguished  it  from 
all,  and  the  other  from  several,  of  those  mentioned  in  division 
(a)  of  the  present  subject : — (1)  The  sewer  could  have  been 
constructed  without  the  lateral  support  of  the  defendants' 
land  ;  and  (2)  the  Act  contained  no  provision  under  which 
the  defendants  could  claim  compensation.  It  was  held  by  a 
majority  of  the  Exchequer  Chamber,  affirming  a  majority  of 
the  Court  of  Common  Pleas,  that  the  plaintiffs  were  without 
a  remedy.  And,  with  an  explanation  of  the  grounds  on  which 
the  decision  proceeded,  it  was  approved  in  Roderick  v.  Aston 
Local  Board ;^  in  In  re  Dudley;'^  and  in  London  and.  North 
Western  Railway  Co.  v.  Evans.''  It  will  be  observed,  that  in 
Metropolitan  Board  of  Works  v.  Metrnpolitan  Railway  Co.  there 
could  not,  under  the  principle  already  suggested,"^  have  been 
an  inherent  right  to  compensation  in  respect  of  the  liability 
to  leave  support,  as  the  land  through  which  the  sewer  was 
made  and  the  defendants'  land  were  held  under  different  titles. 


1  See  Fenton  v.  Trent,  &c.,  Co.,  9 
M.  &  W.  20.3;  Hanley,  &c.,  Coal  Co.u. 
North  Staff.  R.  Co.,  W.N.  1891,  p.  93  : 
see  also  Evans  v.  M.  S.  &  L.  R.  Co.  .30 
Ch.  D.  626. 

-  See  Bentley  v.   M.   S.    &    L.   R. 


Co.,  1891,  3  Ch.  222. 

:*  L.  R.  3  C.  P.  612;  4  ib.  192. 
■*  5  Ch.  D.  332,  333. 
^  8  Q.  B.  D.  90,  95,  96. 
fi  1893,  1  Ch.  24,  29,  88. 
''  See  ante,  pp.  882  et  seq. 
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In  III  re  Dudley^  it  was  doubted,  whether  the  Act  in  lure  Dudley. 
question  gave  an  imphed  right  of  general  lateral  support," 
although  it  was  held  to  give  an  implied  right  of  subjacent 
support.-^  The  doubt  was  due  to  grounds  similar  to  those  on 
which  Metropolitan  Board  of  Worhs  v.  Metropolitan  Railivay 
Co.  was  decided. 

There  is  frequently  a  difficulty  in  determining  whether  a  Rules  of  con- 
particular  Act  ought  to  be  placed  under  division  (a)  of  the  ^'^™'^*'°"- 
present  subject,  or  under  the  present  division  ;  and,  for  the 
purpose  of  construing  the  Acts,  general  rules  have  been  laid 
down  to  the  following  effect : — (1)  "Where  an  express  statutory 
right  is  given  to  make  and  maintain  something  requiring 
support — especially  where  the  thing  to  be  made  is  one  of 
public  advantage  and  utilit}^ — the  statute,  in  the  absence  of 
a  controlling  context,  must  be  taken  to  mean  that  the  right 
of  support  shall  accompany  the  right  to  make  and  maintain. 
The  powers  of  the  Act  might  otherwise  be  inoperative.  (2)  If 
the  Act  contains  provisions  under  which  compensation  can 
be  given,  it  needs  a  strong  context  to  show  that  the  right  of 
support  is  not  also  given.  (3)  Where  compensation  could 
have  been  successfully  claimed  for  the  damage  occasioned  to 
the  landowners  by  their  having  to  leave  support,  it  will,  after 
a  long  distance  of  time,  be  presumed  to  have  been  paid. 
(4)  If  the  Act  does  not  provide  any  means  of  obtaining 
compensation  for  such  damage,  this  is  a  strong  argument 
against  the  legislature  having  intended  to  give  the  right  of 
support.^  If,  however,  the  view  already  suggested'^  is  correct, 
a  distinction  ought  to  be  drawn  Ijetween  cases  where  the  right 
of  support  is  claimed  against  the  original  grantor  or  his  suc- 
cessor in  title,  and  cases  where  it  is  claimed  against  another 
person.  In  the  former  cases  there  is  an  inherent  prima  facie 
right  of  compensation,  which  accrues  at  the  same  moment 
that  the  right  of  sup[)ort  accrues.  In  the  former  cases, 
therefore,  the  existence  of  provisions  for  compensation  ought 

'  8  Q.  B.  D.  86.  is  submitted,  however,  that  anything 

-  See  pp.  93—96.  not   mathematically  beneath  adjoins 

■■'  See  ante,  p.  331.      It   was   held  laterally,  not  vertically. 

that   this   was  not   confined    to   the  ■•  See  L.  &  N.  W.  R.  Co.  v.  Evans,, 

minerals   lying    mathematically    be-  1893,  1  Ch.  16. 

ncath  the  sewer.s  :  see  pp.93— 96.     It  '  Ante,  pp.  332  et  seq^. 
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not  to  be  a  factor  in  determining  ^Ylletlle^  there  is  a  right  of 
support.  The  second  and  fourth  of  the  above  propositions 
ought  to  be  corrected  accordingly. 

Sect.  5.— CONSTRUCTION— RAILWAYS    CLAUSES    CONSOLIDATION 
ACT,  1845,  AND  SIMILAR  ACTS. 

Oeneraiiy.  There  are  three  pubhc  and  general  Acts,  having  a  similar 

intention  and  policy,  which  stand  upon  a  footing  of  their  own 
with  respect  to  support,  and  require  a  separate  examination. 
These  are  the  Kail.  CI.  Cons.  Act,  1845,i  the  Wat.  CI.  Cons. 
Act,  1847,-  and  the  Pub.  Health  Act,  1875,  (Support  of 
Sewers)  Amendment  Act,  1883.'^  In  the  case  of  railways 
governed  by  Acts  incorporating  the  Rail.  CI.  Act,  the  rights 
in  respect  of  mines  lying  under  or  near  the  railways  are 
regulated  by  sections  77  to  85  of  that  Act ;  and,  in  the  case 
of  undertakings  governed  by  Acts  incorporating  the  Wat.  CI. 
Act,  the  rights  in  respect  of  mines  lying  under  or  near  the 
works  of  the  undertakers  are  regulated  by  sections  18  to  27 
of  the  last  mentioned  Act.  The  Pub.  Health  Am.  Act,  1883, 
is  an  adaptation  of  the  Wat.  CI.  Act.  The  provisions  of  the 
mining  sections  of  the  two  former  Acts  are  so  nearly  identical 
that  decisions  upon  the  sections  of  one  are  for  the  most  part 
authorities  upon  the  corresponding  sections  of  the  other.  It 
will  be  convenient  in  the  first  place  to  set  out  in  extenso  the 
mining  enactments  of  all  three  Acts ;  then  to  consider  together 
those  of  the  two  former  Acts ;  and  finally  to  consider  those  of 
the  latter  Act. 

a.   The  enactments  in  extenso. 
(a)   Sections  77  to  85  of  Rail.  CI.  Act. 

Rail.  Ci.  Act,  Sections  77  to  85  of  the  Rail.  CI.  Act  are  headed  by 
the  words  "And  with  respect  to  mines  lying  under  or  near 
the  railway,  be  it  enacted  as  follows :" — 

And  the  following  are  the  sections  themselves : — 
Company  not       Section  77  : — The  company  shall  not  be  entitled  to  any  mines  of 
to  minerals^     coal,  ironstone,  slate,  or  other  minerals  under  any  land  purchased 

1  8  &  9  Vict.  c.  20.  3  46  &  47  Vict.  c.  37. 

2  10  &  11  Vict.  c.  17. 
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by  them,  except  only  such  parts  thereof  as  shall  be  necessary  to 

be  dug  or  carried  away  or  used  in  the  construction  of  the  works, 

unless  the  same  shall  have  been  expressly  purchased ;    and   all 

such  mines,  excepting  as  aforesaid,  shall  be  deemed  to  be  excepted 

out  of  the  conveyance  of  such  lands,  unless  they  shall  have  been 

expressly  named  therein  and  conveyed  thereby. 

Section  78  : — If  the  owner,  lessee,  or  occupier  of  any  mines  or  Mines  lying 

minerals  lying  under  the  railway,  or  any  of  the  works  connected  railway  not 

therewith,  or  within  the  prescribed  distance,  or,  where  no  distance   to  be  worked 

shall  be  prescribed,  forty  yards  therefrom,  be  desirous  of  working     a,n    wimns 

the  same,  such  owner,  lessee,  or  occupier  shall  give  to  the  com-   to  purchase 

pany  notice  in  writing  of  his  intention  so  to  do  thirty  days  before   them. 

the  commencement  of  working ;   and  upon  the  receipt  of  such 

notice  it  shall  be  lawful  for  the  company  to  cause  such  mines  to 

be  inspected  by  any  person  appointed  by  them  for  the  purpose  ; 

and  if  it  appear  to  the  company  that  the  working  of  such  mines 

or  minerals  is  likely  to  damage  the  works  of  the  railway,  and  if 

the  company  be  willing  to  make  compensation  for  such  mines 

or  any  part  thereof  to  such  owner,  lessee,  or  occupier  thereof, 

then  he  shall  not  work  or  get  the  same  ;   and  if  the  company, 

and  such  owner,  lessee,  or  occupier,  do  not  agree  as  to  the  amount 

of  such  compensation,  the  same  shall  be  settled  as  in  other  cases 

of  disputed  compensation. 

Section   79  : — If  before  the  expiration  of  such  thirtv  days  the   ^^  company 
,  ,     .        .,,.  j_     ^       .       •;!       "    1  miwillmgto 

company  do  not  state  their  willmgness  to  treat  with  such  owner,    purchase, 

lessee,  or  occupier  for  the  payment  of  such  compensation,  it  shall  owner  may 
be  lawful  for  him  to  work  the  said  mines  or  any  part  thereof  jjiii^gs. 
for  which  the  company  shall  not  have  agreed  to  pay  compensa- 
tion, so  that  the  same  be  done  in  a  manner  proper  and  necessary 
for  the  beneficial  working  thereof,  and  according  to  the  usual 
manner  of  working  such  mines  in  the  district  where  the  same 
shall  be  situate  ;  and  if  any  damage  or  obstruction  be  occasioned 
to  the  railway  or  works  by  improper  working  of  such  mines, 
the  same  shall  be  forthwith  repaired  or  removed,  as  the  case  may 
require,  and  such  damage  made  .good,  by  the  owner,  lessee,  or 
occupier  of  such  mines  or  minerals,  and  at  his  own  expence  ; 
and  if  such  repair  or  removal  be  not  forthwith  done,  or,  if  the 
company  shall  so  think  fit,  without  waiting  for  the  same  to  be 
done  by  such  owner,  lessee,  or  occupier,  it  shall  be  lawful  for  the 
company  to  execute  the  same,  and  recover  from  such  owner, 
lessee,  or  occupier  the  expence  occasioned  thereby,  by  action  in 
any  of  the  superior  Courts. 

Section   80 : — If   the  woi'king  of   any  such   mines   under  the   Mining  corn- 
railway  or  works,  or  within  the  above-mentioned  distance  there- 
from, be  prevented  as  aforesaid  by  reason  of  apprehended  injury 
to  the  railway,  it  shall  l)e  lawful  for  the  respective  owners,  lessees, 
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Company 
to  make  com- 
pensation 
for  injury 
done  to 
mines. 


And  also  for 
any  airway 
or  other  work 
made  neces- 
sary by  the 
railway. 


Power  to 
company 
to  enter  and 
inspect  the 
w^orking  of 
mines. 


and  occupiers  of  such  mines,  and  whose  mines  shall  extend  so 
as  to  lie  on  both  sides  of  the  railway,  to  cut  and  make  such  and 
So  many  airways,  headways,  gateways,  or  water  levels  through  the 
mines,  measures,  or  strata,  the  working  whereof  shall  be  so  pre- 
vented, as  may  be  requisite  to  enable  them  to  ventilate,  drain,  and 
work  their  said  mines,  but  no  such  airway,  headway,  gateway, 
or  water  level  shall  be  of  greater  dimensions  or  section  than 
the  prescribed  dimensions  and  sections,  and  where  no  dimensions 
shall  be  described  [sic]  not  greater  than  8  ft.  wide  and  8  ft.  high, 
nor  shall  the  same  be  cut  or  made  upon  any  part  of  the  railway  or 
works  or  so  as  to  injure  the  same,  or  to  impede  the  passage  thereon. 

Section  81 : — The  company  shall  from  time  to  time  pay  to  the 
owner,  lessee,  or  occupier  of  any  such  mines  extending  so  as  to 
lie  on  both  sides  of  the  railway  all  such  additional  expences 
and  losses  as  shall  be  incurred  by  such  owner,  lessee,  or  occupier 
by  reason  of  the  severance  of  the  lands  lying  over  such  mines 
by  the  railway,  or  of  the  continuous  working  of  such  mines  being 
interrupted  as  aforesaid,  or  by  reason  of  the  same  being  worked 
in  such  manner  and  under  such  restrictions  as  not  to  prejudice 
or  injure  the  railway,  and  for  any  minerals  not  purchased  by  the 
company  which  cannot  be  obtained  by  reason  of  making  and 
maintaining  the  railway  ;  and  if  any  dispute  or  question  shall  arise 
between  the  company  and  such  owner,  lessee,  or  occupier  as 
aforesaid,  touching  the  amount  of  such  losses  or  expences,  the 
same  shall  be  settled  by  arbitration. 

Section  82  : — If  any  loss  or  damage  be  sustained  by  the  owner 
or  occupier  of  the  lands  lying  over  any  such  mines  the  working 
whereof  shall  have  been  so  prevented  as  aforesaid  (and  not  being 
the  owner,  lessee,  or  occupier  of  such  mines),  by  reason  of  the 
making  of  any  such  airway  or  other  work  as  aforesaid,  which  or 
any  like  work  would  not  have  been  necessary  to  be  made  l:)ut  for 
the  working  of  such  mines  having  been  so  prevented  as  aforesaid, 
the  company  shall  make  full  compensation  to  such  owner  or 
occupier  of  the  surface  lands  for  the  loss  or  damage  so  sustained 
by  him. 

Section  83  : — For  better  ascertaining  whether  any  such  mines 
are  being  worked  or  have  been  worked  so  as  to  damage  the  railway 
or  works,  it  shall  be  lawful  for  the  company,  after  giving  twenty-four 
hours'  notice  in  writing,  to  enter  upon  any  lands  through  or  near 
which  the  railway  passes  wherein  any  such  mines  are  being  worked 
or  are  supposed  so  to  be,  and  to  enter  into  and  return  from  any 
such  mines  or  the  works  connected  therewith ;  and  for  that 
purpose  it  shall  he  lawful  for  them  to  make  use  of  any  apparatus 
or  machinery  belonging  to  the  owner,  lessee,  or  occupier  of  such 
mines,  and  to  use  all  necessary  means  for  discovering  the  distance 
from  the  railway  to  the  parts  of  such  mines  which  are  being 
worked  or  about  so  to  be. 
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Section  84  : — If  any  such  owner,  lessee,   or   occupier  of  any   Penalty  for 
such   mine  shall   refuse  to  allow  any  person    appointed   by  the   ^^^^'^^^^  *« 
company  for    that  purpose  to  enter  into  and  inspect   any  such   inspection, 
mines  or  works  in  manner  aforesaid,  every  person  so  offending 
shall  for  every  such  refusal  forfeit  to  the  company  a  sum  not 
exceeding  £20. 

Section   85 : — If   it   appear   that   any  such    mines   have    been   If  mines 
worked  contrary  to  the  provisions  of  this  or  the  special  Act,  the   improperly 
company  may,  if  they  think  fit,  give  notice  to  the  owner,  lessee,   conipliiy^may 
or  occupier  thereof  to  construct  such  works  and  to  adopt  such   require  means 
means  as  may  be  necessary  or  proper  for  making  safe  the  railway,   for'theSt*^ 
and  preventing  injury  thereto ;  and  if  after  such  notice  any  such   of  the  rail- 
owner,  lessee,  or  occupier  do  not  forthwith  proceed  to  construct   '^™^'' 
the  works  necessary  for  making  safe  the  railway,  the  company 
may  themselves  construct  such  works,  and  recover  the  expense 
thereof  from  such  owner,  lessee,  or  occupier,  by  action  in  any  of 
the  superior  Courts. 

(J3)  Sections  18  to  27  of  Wat.  CI.  Act. 

Sections  18  to  27  of  the  Wat.  CI.  Act  are  headed  by  the  Wat.  ci.  Act, 
words  "And  with  respect  to  mines  be  it  enacted  as  follows : " —  ^^'  ^^~^''- 
And  the  following  are  the  sections  themselves  : — 

Section  IS : — The   undertakers    shall   not   be    entitled    to    any   Undertakers 
mines  of  coal,  ironstone,  slate,  or  other  minerals  under  any  land  ^^o*  entitled 
purchased  by  them,  except  only  such  parts  thereof  as  shall  be   milJs? el- 
necessary  to  be  dug  or  carried  away  or  used  in  the  construction  pressly 
of  the  waterworks,  unless  the  same  shall  have  been  expressly  P^^^^^^sed. 
purchased,  and  all  such  mines,  excepting  as  aforesaid,  shall  be 
deemed  to  be   excepted   out   of   the   conveyance  of   such  lands, 
unless  they  shall  have  been  expressly  named  therein  and  con- 
veyed thereby. 

Section  19  : — The  undertakers  shall  from  time  to  time,  within   IMap  and  plan 
six  months  from  the  time  at  which  any  pipes,  conduits,  or  under-   °^  ""^er- 
ground  works  shall  have  been  laid  down  or  formed  by  them,  cause  to  be  made, 
a  survey  and  map  to  be  made  of  the  district  within  which  any  ^^^<^  corrected 
such  pipes  or  underground  works  shall  be  laid,  on  a  scale  not  less   time, 
than  one  foot  to  a  mile,  and  shall  cause  to  be  marked  thereon 
the  course  and  situation  of  all  existing  pipes  or  conduits  for  the 
collection,    passage,    or   distribution   of   water   and   underground 
works  belonging  to  them,  in  order  to  show  all  such  underground 
works  within  the  said  district,  and  shall,  vathin  six  months  from 
the  making  of  any  alterations  or  additions,  cause  the  said  map  to 
be  from  time  to  time  corrected,  and  such  additions  made  thereto 
as  may  show  the  line  and  situation  of  all  such  pipes,  conduits,  and 
underground  works  as  may  be  laid  down  or  formed  by  them  from 
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time  to  time  after  the  passing  of  the  special  Act ;  and  such  map 
and  plan,  or  a  copy  thereof,  with  the  date  expressed  thereon  of 
the  last  time  when  the  same  shall  have  been  so  corrected  as  afore- 
said, shall  be  kept  in  the  office  of  the  undertakers,  and  shall  be 
open  to  the  inspection  of  all  persons  interested  in  the  same  within 
the  said  district. 
Copies  of  such       Section  20  : — The  undertakers  shall  from  time  to  time,  within 
map  or  plan      tYirQQ  months  from  the  time  at  which  any  such  map  or  plan,  or 
^vith  derk^of     any  such  correction  thereof  or  addition  thereto,  shall  have  been 
the  peace,  &c.   made  as  aforesaid,  deposit  with  the  clerks  of  the  peace  in  England 
or  Ireland,  and  with  the  sheriff  clerks  in  Scotland,  of  every  county, 
and  the  town  clerk  of  every  burgh  in  Scotland,  in  which  such  dis- 
trict or  any  part  thereof  may  be  situate,  and  also  with  the  parish 
clerks   of   the   several   parishes   in   England,    and   clerks   of    the 
union  of  the  several  parishes   in   Ireland,  and  the  schoolmaster 
of  the  several  parishes  in  Scotland,  in  which  such  underground 
works    shall   be   situate,  copies  of   the    said   map  or   plan,  with 
all   such  particulars  and  all   such   corrections   and   additions  as 
aforesaid,  so  far  as  relates  to  such  counties,  burghs,  and  parishes 
respectively. 
Clerks  of  the         Section  21 : — The  said  clerks  of  the  peace,  sheriff  clerks,  and 
peace,  &c.  to     town  clerks,  parish  clerks,  clerks  of  the  union,  and  schoolmasters 
keei)Topies       ^^^^^  receive  the  said  copies  of  the  said  map  and  plan  respectively, 
of  the  map,       and  shall  keep  the  same,  and  shall  allow^  all  persons  interested 
&c.,  and  allow  ^^  inspect  the  same,  and  take  copies  or  extracts  of  and  from  the 
inspection.  ,1.,  t  i       ti       ,  t         i       j.i 

same,  m  the  like  manner,  and  upon  the  like  terms,  and  under  the 

7  Will.  4  &       like  penalty  for  default,  as  is  provided  in  the  case  of  maps  and 

1  Vict.  c.  83.     plans    deposited    under   the   Parliamentary   Documents   Deposit 

Act,  1837. 

As  to  working       Section  22 : — Except  where  otherwise  provided  for  by  agreement 

of  mines  between  the  undertakers  and  other  parties,  if  the  owner,  lessee,  or 

lying  near  •  .  •  •  i      i    •  j        4.u 

the  works.         occupier  oi  any  mines  or  minerals  lymg  under  the  reservoirs  or 

buildings  belonging  to  the  undertakers,  or  under  any  of  their  pipes 
or  w^orks  which  shall  be  under  ground,  and  shall  be  described  in 
the  map  or  plan  w^hich  shall  be  so  kept  and  deposited  as  herein- 
before mentioned,  or  within  the  prescribed  distance,  if  any,  and  if 
no  distance  be  prescribed  within  forty  yards  therefrom,  be  desirous 
of  working  the  same,  such  owner,  lessee,  or  occupier  shall  give 
the  undertakers  notice  in  writing  of  his  intention  so  to  do  thirty 
days  before  the  commencement  of  working  ;  and  upon  the  receipt 
of  such  notice  it  shall  be  lawful  for  the  undertakers  to  cause  such 
mines  to  be  inspected  by  any  person  appointed  by  them  for  the 
purpose,  and  if  it  appear  to  the  undertakers  that  the  working  of 
such  mines  or  minerals  is  likely  to  damage  the  said  works,  and 
if  they  be  willing  to  make  compensation  for  such  mines  to  such 
owner,  lessee,  or  occupier  thereof,  then  he  shall  not  work  the 
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same ;  and  if  the  undertakers  and  such  owner  do  not  agree  as  to 

the  amount  of  such  compensation  the  same  shall  be  settled  as  in 

other  cases  of  disputed  compensation. 

Section  23  : — If  before  the  expiration  of  such  thirty  days  the  If  under- 

undertakers   do    not    state    their   willinsrness    to    treat  with   such   takers  do  iiot 

'^  !•  1  state  their 

owner,  lessee,  or  occupier  for  the  payment  of  such  compensa-  willingness  to 

tion,  it  shall  be  lawful  for  him  to  work  the  said  mines,  and  to  ^'^^^^  ^^^'  P^y* 

drain  the  same,  by  means  of  engines  or  otherwise,  as  if  this  Act  penscation, 

and  the  special  Act  had  not  been  passed,  so  that  no  wilful  damage  owner  may 

be  done  to  the  said  works,  and  so  that  the  said  mines  be  not  ij^°|!|^gg 

worked  in  an  unusual  manner ;   and  if  anv  damage  or  obstruction    ^ 

-I      "  ^  11  1-  Owners  to 

be  occasioned  to  the  works  of  the  undertakers  by  the  working  of   make  good 

such  mines  in  an  unusual  manner  the  same  shall  be  forthwith  damage 

repaired  or  removed  (as  the  case  may  require),  and  such  damage  by  workin<y 

made  good  by  the  owner,  lessee,  or  occupier  of  such  mines  or  the  mines  in 

minerals,  and  at  his  own  expence,  and  if  such  repair  or  removal  ^^^^er^^ 

be  not  forthwith  done,   or  if  the  undertakers  shall  so  think  fit, 

without  waiting  for  the  same  to  be  done  by  such  owner,  lessee, 

or  occupier,  it   shall  be  lawful  for  the    undertakers    to   execute 

the  same,  and  recover  from  such  owner,  lessee,  or  occupier  the 

expence   occasioned   thereby,   by  action   in  any  of   the  superior 

Courts. 

Section  24  : — If  the  working  of  any  such  mines  under  the  said  Minino-  corn- 
works  of  the  undertakers  or  within  the  above-mentioned  distance  munications. 
therefrom  be  prevented  as  aforesaid  by  reason  of  apprehended 
injury  to  such  works,  it  shall  he  lawful  for  the  respective  owners, 
lessees,  and  occupiers  of  such  mines  to  cut  and  make  such  and  so 
many  airways,  headways,  gateways,  or  water  levels  through  the 
mines,  measures,  or  strata,  the  w^orking  whereof  shall  be  so  pre- 
vented as  may  be  requisite  to  enable  them  to  ventilate,  drain,  and 
work  any  mines  or  minerals  on  each  or  either  side  thei'eof,  but  no 
such  airway,  headway,  gateway,  or  water  level  shall  be  of  greater 
dimensions  or  sections  than  the  prescribed  dimensions  or  sections, 
and  where  no  dimensions  are  prescribed,  8  ft.  wide  and  8  ft.  high, 
nor  shall  the  same  be  cut 'or  made  upon  any  part  of  the  said 
works  so  as  to  injure  the  same. 

Section  25 : — Except  where  otherwise  provided  for  Ijy  agreement   Undertakers 

the  undertakers  shall  from  time  to  time  pay  to  the  owner,  lessee,   *°  niakc  com- 

or  occupier  of  any  mines  of  coal,  ironstone,  and  other  minerals,   owner,  lessee 

extending  so  as  to  lie  on  both  sides  of  any  reservoirs,  buildings,   or  occupier  of 

pipes,  conduits,  or  other  works,  all  such  additional  expenses  and  gxpences  in- 

losses  as  shall  be  incurred  by  such  owner,  lessee,  or  occupier  by  curred  by 

reason  of  the  severance  of  the  lands  over  such  mines  or  minerals,   *^cyerance  o 

'    mines,  or  by 
by  such  reservoirs  or  other  works,  or  of  the  continuous  working  of  intcrruptioiis 

such  mines  or  minerals  being  interrupted  as  aforesaid,  or  by  reason   °^  °^  rcstric- 

tions  oil 

■of  the  same  being  worked  under  the  restrictions  contained  in  this 

A  A  2 
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works,  and  for 
minerals  not 
obtained. 


Disputes  to 
be  settled  by 
arbitration. 


Power  to 
undertakers 
to  enter  and 
inspect  the 
working  of 
mines  after 
giving  notice 
of  the  same. 


Nothing  to 
X^revent  un- 
dertakers 
from  being 
liable  to 
actions  for 
injury  done 
to  mines. 


or  the  special  Act ;  and  for  any  mines  or  minerals,  not  purchased 
by  the  undertakers,  which  cannot  be  obtained  by  reason  of  making 
and  maintaining  the  said  works,  or  by  reason  of  such  apprehended 
injury  from  the  working  thereof  as  aforesaid  ;  and  if  any  dispute 
or  question  shall  arise  between  the  undertakers  and  such  owner, 
lessee,  or  occupier,  as  aforesaid,  touching  the  price  of  such 
materials,  the  same  shall  be  settled  by  arbitration  in  such 
manner  as  is  provided  by  the  Lands  CI.  Cons.  Act  if  the  under- 
taking shall  be  situate  in  England  or  Ireland,  and  by  the 
Lands  CI.  Cons.  (Scotland)  Act  if  the  undertaking  shall  be  situate 
in  Scotland. 

Section  26  : — For  better  ascertaining  whether  any  such  mines 
are  being  worked  or  have  been  worked  so  as  to  damage  the  said 
works,  it  shall  be  lawful  for  the  undertakers,  after  giving  tw^enty- 
four  hours'  notice  in  writing,  to  enter  upon  any  lands  through  or 
near  which  the  said  works  are  situate,  and  wherein  any  such 
mines  are  being  worked  or  are  supposed  so  to  be,  and  to  enter 
into  and  return  from  any  such  mines  or  the  works  connected 
therewith,  and  for  that  purpose  it  shall  be  lawful  for  them  to 
make  use  of  any  apparatus  or  machinery  belonging  to  the  owner, 
lessee,  or  occupier  of  such  mines,  and  to  use  all  necessary  means 
for  discovering  the  distance  from  the  said  works  to  the  parts  of 
such  mines  which  are  being  worked  or  about  to  be  worked. 

Section  27  : — Nothing  in  this  or  the  special  Act  shall  prevent 
the  undertakers  from  being  liable  to  any  action  or  other  legal 
proceeding  to  wdiich  they  would  have  been  liable  for  any  damage 
or  injury  done  or  occasioned  to  any  mines  by  means  or  in  con- 
sequence of  the  waterworks,  in  case  the  same  had  not  been 
constructed  or  maintained  by  virtue  of  this  Act  or  the  special 
Act. 


Short  title 
and  con- 
struction. 


Interpreta- 
tion. 


(y)  Pub.  Health  Am.  Act,   1883. 

1.  This  Act  may  be  cited  as  the  Pub.  Health  Act,  1875, 
(Support  of  Sewers)  Amendment  Act,  1883,  and  shall  be  con- 
strued as  one  wdth  the  Pub.  Health  Act,  1875  (in  this  Act 
called  the  principal  Act),  as  amended  by  the  Acts  for  the  time 
being  in  force  amending  the  same. 

2.  In  this  Act  : — 

The  expression  "  sanitary  work  "  means  any  existing  or  future 
building  or  work  constructed  by  or  vested  in  or  under  the  control 
of  a  local  authority,  under  the  powers  or  for  the  purposes  of  so 
much  of  the  principal  Act  or  of  any  general  or  local  Act  or 
Provisional  Order  as  relates  to  the  construction  or  maintenance 
of  any  w^orks  of  sewerage,  drainage,  sewage  disposal,  lighting, 
or  water  supply,   and   includes    any  fixtures,   pipes,   fittings,   or 
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apparatus  connected  with  any  such  work,  and  belonging  to  or 
used  by  the  local  authority. 

The  expression  "  support  "  includes  vertical  and  lateral  support. 

The  expression  ' '  sanitary  Act ' '  means  the  Act  or  Provisional 
Order  under  the  authority  of  which  a  sanitary  work  has  been  or 
is  constructed  or  is  maintained,  whether  such  Act  or  Order  was 
passed  and  confirmed  before  or  after  the  commencement  of  this 
Act. 

The  expression  "  person  "  includes  a  body  corporate. 

3.  The  provisions  of  the  Wat.  CI.  Act,  1847,  sections  18  to  27'   Application  of 
(both   inclusive),  with  respect  to  mines  shall  in  relation  to  any   ff^^^y^'l^p?^ 
sanitary  work  of  a  local  avithority  be  deemed  to  be  incorporated  Act,  1847, 
with  this  Act,  and  with  the  sanitary  Act  under  the  authority  of   10  &  11  Vict, 
which  such  sanitary  work  has  been  or  is  constructed  or  is  main-   j-espect  to 
tained,  with  the  following  modifications  (that  is  to  say)  : —  mines,  to 

(1)  For  the  purposes  of  such  incorporation  the  said  provisions  q^.^J.  ^iTueg^  '^ 
of  the  Wat.  CI.  Act,  1847,  shall  be  construed  as  if  the  expression 

"the  undertakers"  referred  to  the  local  authority,  and  as  if  the 
expression  "the  special  Act"  referred  to  such  sanitary  Act  and 
this  Act,  and  as  if  expressions  relating  to  pipes,  conduits,  or  other 
works  referred  to  the  sanitary  work. 

(2)  The  local  authority,  by  or  with  any  notice  under  the  Wat. 
€1.  Act,  1847,  of  willingness  to  treat  for  or  make  compensation, 
or  of  intention  to  prevent  or  interfere  with  the  working  of  any 
mines,  may  specify  and  define  the  nature  and  extent  of  support 
which  they  require  to  be  left,  and  any  such  notice  may  extend 
to  minerals  beyond  the  distance  of  forty  yards  mentioned  in  the 
said  Act,  or  to  such  less  distance  as  the  local  authority  think  fit. 

(.3)  As  regards  sanitary  works  existing  at  the  passing  of  this 
Act,  the  local  authority  shall  cause  the  survey  and  map  referred 
to  in  section  19  of  the  Wat.  CI.  Act,  1847,  to  be  made  within 
twelve  months  after  the  passing  of  this  Act. 

(4)  The  amount  of  any  compensation  in  respect  of  support  for 
a  sanitary  work  payable  by  a  local  authority  under  the  provisions 
of  the  Wat.  CI.  Act,  1847,  as  incorporated  witli  this  Act  or  the 
sanitary  Act,  together  with  the  costs  of  and  incident  to  settling 
the  same  by  arbitration  or  otherwise,  shall  be  paid,  charged,  and 
borne  in  the  same  manner,  and  subject  to  the  same  powers 
and  provisions  as  to  borrowing  and  otherwise  as  is  provided  with 
lespect  to  the  expenses  of  the  construction  or  maintenance  of 
the  sanitary  work  by  the  sanitary  Act. 

(5)  A  local  autliority  may  from  time  to  time  make  agreements 
with  the  owners,  lessees,  or  occupiers  of  or  the  persons  working 
any  mine  for  compromising  any  claim  made  or  to  be  made  in 
respect  of  anything  done  or  omitted  before  the  passing  of  this  Act 

1  Ante,  pp.  353— 35G. 


Limitation 
of  right  to 
support  for 
sanitary 
works  over 
mines. 
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in  relation  to  the  matters  in  this  Act  mentioned,  or  otherwise  for 
carrying  into  effect  the  purposes  of  this  Act  in  relation  to  the  past 
or  future  working  of  mines. 

The  provisions  of  this  Act  shall  apply  to  every  sanitary  work  as 
defined  in  this  Act,  whether  the  land  on,  in,  over,  or  under  which 
such  work  is  situate  is  or  is  not  vested  in  or  occupied  by  the  local 
authority,  and  is  or  is  not  wholly  or  partially  dedicated  to  the 
public  as  a  street,  highway,  or  public  place. 

4.  Except  as  in  this  Act  provided  a  local  authority  shall  not  by 
reason  only  of  anything  contained  in  the  sanitary  Act,  under  the 
authority  of  which  a  sanitary  work  has  been  or  is  constructed 
or  maintained,  be  deemed  to  have  acquired  or  to  be  entitled  to  or 
to  be  bound  to  acquire  or  make  compensation  for  any  right  of 
support  for  such  sanitary  work  as  against  any  person  owning: 
or  working  or  being  lessee  or  occupier  of  or  entitled  to  work  or 
otherwise  interested  in  any  mine,  and  nothing  in  such  sanitary 
Act  shall  be  deemed  to  have  subjected  or  to  subject  any  such 
person  to  any  liability  to  the  local  authority  in  respect  of  damage 
to  a  sanitary  work  caused  in  or  consequent  upon  the  working  of 
any  mines  in  a  reasonable  and  proper  manner. 
Savings.  5.  Nothing  in  this  Act  shall  be  construed  to  repeal,  invalidate, 

or  affect  any  express  enactment  in  a  sanitary  or  other  Act  with 
respect  to  rights  of  support  for  sanitary  works  or  any  agreement 
made  before  the  passing  of  this  Act  with  respect  to  such  rights, 
or  to  affect  any  action,  arbitration,  or  other  legal  proceeding 
concluded  before  or  pending  at  the  passing  of  the  Act.  Where 
any  right  of  support  has  been  acquired  before  the  passing  of  this 
Act  by  a  local  authority  in  respect  of  any  sanitary  work,  and  no 
compensation  is  at  the  passing  of  this  Act  recoverable  in  respect 
of  such  right,  nothing  in  this  Act  shall  be  construed  to  apply  to 
the  work  in  respect  of  which  such  right  has  been  acquired,  or 
operate  to  deprive  the  local  authority  of  such  right  or  to  entitle 
any  person  to  any  compensation  in  respect  thereof,  to  which  such 
person  would  not  have  been  entitled  if  this  Act  had  not  beeii 
passed. 


General 
intention. 


h.  No  Plight  of  Support  ah  initio. 

The  general  intention  of  the  mining  enactments  of  the  Rail, 
and  Wat.  CI.  Acts  has  been  repeatedly  stated.  They  were 
intended  to  create  a  "  special  code,"  by  which  alone  the  rela- 
tions of,  in  the  one  case  railway  proprietors,  and  in  the  other 
case  waterworks  proprietors,  to  adjoining  landowners  were  to 
be  governed.  Railway  or  waterworks  proprietors  were  not,  in 
the  first  instance,  in  pm'chasing  the  surface,  to  be  obliged  to 
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make  compensation  in  respect  of  the  mines  thereunder.  They 
were  to  be  at  liberty,  if  they  thought  it  hkely  that  the  mines 
might  not  be  worked  for  an  indefinite  period,  to  postpone 
making  such  compensation  until  the  necessity  for  it  arose.^ 

"This  section-  appears  to  me  to  leave  the  mine  owner  to  Dicta  in 
work  his  mines  exactly  as  he  would  if  the  surface  belonged  Co.^r!  ^^^^' 
to  him,  unless  the  railway  company  chooses  to  prevent  him  ^^nnett. 
by  expressing  willingness  to  make  him  compensation,  .  .  . 
The  mine  owner,  therefore,  may  work  his  mines  in  a  manner 
beneficial  to  himself,  in  order  to  win  the  largest  quantity  of 
mmerals  that  the  mine  will  yield."-''  "The  object  of  the 
statute  evidently  was  to  get  rid  of  all  the  ordinary  law  on 
the  subject,  and  to  compel  the  owner  to  sell  the  surface, 
and,  if  any  mines  were  so  near  the  surface  that  they  must 
be  taken  for  the  purposes  of  the  railway,  to  compel  him  to 
sell  them,  but  not  to  compel  him  to  sell  anything  more.  The 
land  was  to  be  dealt  with  just  as  if  there  were  no  mines 
to  be  considered  ;  nothing  but  the  surface.  That  being  so, 
justice  obviously  requires  that,  when  the  mine  owner  thinks 
it  beneficial  to  him  to  work  his  mines,  and  proceeds  to  do 
so,  he  should  be  just  in  the  same  position  as  if  he  had  never 

1  As  to  railways,  see  Fletcher  v.  G.  per  Stirling,  J.  ;  Glasgow  v.  Farie,  13 

W.  R.  Co.,  4  H.  &  N.  252,  253,  per  A.  C.  671,  675,  676,  682—685,  696,  jJer 

Martin  and  Watson,  BB. ;  G.  W.  R.  Lords  Halsbury,  Watson,  HerscheU, 

Co.  V.  Fletcher,  5  ib.   698,    699,  per  and    Macnaghten ;    Mid.   R.    Co.   v. 

Cockburn,  C.  J.  ;  L.  &  N.  W.  R.  Co.  Robinson,  37  Ch.  D.  395,  per  Cotton, 

r.    Ackroyd,    31   L.  J.    Ch.    590,  per  L.  J.,  404per  Lindley,  L.  J.,  15  A.  C. 

Wood,    V.-C.  ;    G.     W.    R.     Co.     v.  27,  28,  per  Lord  HerscheU ;  Consett 

Bennett,  L.  R.  2  H.  L.  38,  40,  42,  per  Wat.  Co.  v.  Ritson,  22  Q.  B.  D.  328, 

Lords    Chelmsford,    Cranworth,   and  per  Smith,  J. ;  Jersey  v.  Neath  Poor 

Westbury ;     Dunn     v.    Birmingham  Law  Union,  ib.  557,  562,  564,    565, 

Canal  Co.,  L.  R.  7  Q.  B.  266  ;  Smith  per  Lord  Esher,  and  Bowen  and  Fry, 

V.  G.  W.  R.  Co.,  3  A.  C.  175,  per  Lord  L.  JJ.  ;  Ruabon,  &c.,  Co.  v.  G.  W.  R. 

Cairns;  Dixon  r.Cal.  &c..  Companies,  Co.,  1893,   1   Ch.  453,  454,  457,    459, 

5  i6.  832,  834,  835,  838,  839, per  Lords  460,    464,  ^jer   Lindley,    Bowen,    and 

Selborne,   Blackburn,   and    Watson  ;  Smith,  L.  JJ.  ;  Ee  Gerard  &  L.  &  N. 

Errington  v.  Met.  R.  Co.,  19  Ch.  D.  W.  R.  Co.,   1895,  1  Q.  B.   471,  per 

570,  579,  per  Jessel,  M.  R.,  Holker,  Rigby,  L.  J.     As  to  waterworks,  see 

L.  J.  ;  Mid.  R.  Co.  v.   Haunchwood,  South  Staffordshire  Co.  v.  Mason,  56 

&c.,  Co.,  20  ib.  556,  558,  pier  Kay,  J. ;  L.  J.  Q.  B.  256,  per  Wills,  J.  ;  Consett 

Pountney  v.    Clayton,  11  Q.    B.    D.  Wat.  Co.  v.  Ritson,  sitp.  ;  Holliday  v. 

830,  831,  832,  per  Manisty,  J.,  835,  Wakefield,  1891,  A.  C.  91,  102. 

842,  per  Brett,  M.  R.,  and  Bowen,  L.  -  S.  78  of  the  Rail.  CI.  Act. 

J. ;  Mid.  R.  Co.  v.  Miles,  .30  Ch.  D.  »  G.  W.  R.  Co.  v.  Bennett,  L.  R.  2 

638,  per  Pearson,  J. ;  33  Ch.  D.  646,  H.  L.  38,  39,  2}cr  Lord  Chehnsford. 
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sold  any  part  of  the  surface  at  all.  If  he  had  not  com- 
pulsorily  parted  with  the  surface,  he  might  have  worked  his 
mines,  sinking  his  shaft  from  the  very  surface  down  to  the 
very  bottom  of  the  mine.  The  object  of  the  statute  was  that, 
for  the  purpose  of  the  railway,  the  company  was  to  take 
(and  it  was  a  very  beneficial  provision  for  the  company) 
that,  and  that  only,  which  is  necessary  for  the  purpose  of  the 
railway  ;  and  that  all  the  rest  should  be  left  to  be  dealt  with 
whenever  the  time  for  working  the  mine  should  arrive."^ 
"One  is  astonished  that  any  argument  could  have  been  raised 
upon  the  ordinary  implication  applicable  to  a  grant,  which  is 
so  entirely  excluded  by  the  express  enactment  of  the  statute,"- 
Dicta  in  "  As  regards  mines,  the  railway  company  have  nothing  to 

Brick,  &c.,  Co.  ^^  viith  them  until  the  time  comes  when  the  owner  wants  to 
t^.^G.  \\ .  Rail.  -^Yoi-k  them,  so  as  to  endanger  the  railway.  It  may  never 
come  at  all.  They  may  be  minerals  which  cannot  be  worked 
at  a  profit,  or  so  situate  as  not  to  be  worth  working,  and  in 
such  a  case  the  railway  company  get  the  right  of  support  for 
ever  for  nothing."^  "What,  then,  does  section  79  do  in 
favour  of  the  mine  owner?  It  certainly  takes  away  rights 
of  adjacent  and  subjacent  support  to  some  extent  from  and 
after  a  particular  moment.  If  the  mine  owner  wants 
his  mines  and  is  desirous  of  working  them,  then  the 
occasion  arises  ;  and  if  the  railway  company,  upon  notice, 
are  unwilling  to  purchase  them,  then  he  may,  so  far  as 
is  necessary  for  the  enjoyment  of  his  own  mine,  destroy 
the  adjacent  and  subjacent  support.  In  the  case  of  an  under- 
ground mine,  you  may  let  down  the  surface  from  and  after 
that  moment ;  up  to  that  moment  the  railway  company  are 
not  threatened,  and  they  enjoy  the  benefit  of  the  adjacent  and 
subjacent  support.  It  is  not  perfectly  correct  to  say  that  under 
the  Act  the  railway  company  get  no  right  to  adjacent  and  sub- 
jacent support ;  they  get  every  right  to  adjacent  and  subjacent 
support,  it  seems  to  me,  which  they  want,  except  so  far  as  the 

1  Pp.  40,  41,  2^cr  Lord  Cramvorth.  N.  W.  R.  Co.,  1895,  1  Q.  B.  469.     See 

-  P.   42,  i^cr  Lord  Westbury  :    see  also  the  other  cases  cited  ante,  p.  359, 

also  Consett  Wat.  Co.  v.  Ritson,  22  n.  K 

Q.  B.  D.  326,  327  ;  Ruabon,  &c.,  Co.  3  Ruabon  Brick,  &c.,  Co.  v.  G.  W. 

V.  G.  W.  R.  Co.,  1893,  1  Ch.  453,  459,  R.  Co.,  1893,  1  Ch.  454,  per  Lindley, 

460,  463,  464  ;  In  re  Gerard  &  L.  &  L.  J. 
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mine  owner  at  any  particular  moment  requires  to  utilise  his 
mines."  ^  In  speaking  of  the  "  right  of  support,"  these  dicta 
do  not  mean  that  the  right  is  given  in  the  sense  in  which  it 
was  given  in  the  Acts  in  question  in  Calcdonicm  Rmhcay  Co.  v. 
Sprot-  and  Elliot  v.  North  Eastern  Railuay  Co.^  It  is  given  in 
ever}^  sense  necessary  for  the  purposes  of  the  company.  The 
company  can  acquire  the  right  at  the  "  particular  moment;" 
and  in  the  meantime  they  are  protected  by  the  provisions  as 
to  notice  and  inspection. 

"The  intention  was  to  give  the  owner  of  mines  under  a  Dicta  in  Lire 
railway  rights  which  he  would  not  otherwise  have  possessed  l!^&  N.  w. 
in  return  for  common  law  rights  of  which  he  was  deprived.  ^^'^^-  Co- 
Take  the  case  of  the  owner  of  minerals  not  beneath,  but 
within  forty  yards  from,  the  railway.  .  .  .  The  owner  of  such 
minerals  is  prevented  from  working  them  without  giving  notice 
to  the  company,  and  giving  them  the  opportunity  of  compen- 
sating him  for  not  working  those  minerals.  He  is  therefore 
deprived  of  a  valuable  right.  The  circumstances  might  be 
such,  and  the  railway  might  at  the  particular  spot  be  so  con- 
structed, that  the  lateral  support  of  the  minerals  might  not  be 
necessary.  In  that  case,  at  common  law,  the  owner  of  the 
mine  could  work  the  minerals  right  up  to  the  railway ;  and, 
even  if  lateral  support  were  required,  the  mine  owner  might 
work  the  minerals  provided  he  supplied  that  support  by 
artificial  means,''  and  the  railway  company  could  not  object. 
Therefore  the  mine  owner  is  placed  by  the  Act  under  obliga- 
tions and  liabilities  which  would  not  exist  at  common  law,  and 
in  return  he  is  to  get  the  benefit  of  these  clauses."  ' 

All  that  was  meant  in  describing  these  provisions  as  a  Meaning 
"special  code"  was,  that  the  rights  and  obligations  of  the  code!"^'^'^^ 
respective  owners  must  be  exclusively  sought  for  within  the 
four  corners  of  the  provisions  themselves.  In  the  face 
of  the  provisions  it  was  considered  impossible  to  have 
regard  to  common  law  doctrines,  either  for  the  purpose  of 
excluding  the  provisions  or  for  the  purpose  of  supplementing 

'  P.  457,  pt'>'  Bowen,  L.  J. :  see  also  •*  As  to  this,  see  ante,  p.  282. 

p.  460.  5  jn  re  Gerard  &  L.  &  N.  W.  R.  Co., 

2  Ante,  p.  32G.  1895, 1  Q.  B.  470,  471,  jx-r  Rigby,  L.  J. 
»  A7ite,  p.  327. 


362  NEIGHBOURS SUPPORT — CONSTRUCTION RAILWAYS      [CHAP.  XIV 

them.     Cases    like    Caledoiiicoi    Ilailicay  Co.    v.    Sprot,^    anc 
Elliot  V.  NortJi  Eastern  Railway  Co.;"    and,  a  fortiori,  casef 
arising  under  instruments  inter  partes,^  or  Inclosure  Acts 
turning,  as  they  all  did,  upon  the  doctrine  of  implied  grant 
were  considered  to  have  no  application.      Cases,  on  the  othei 
hand,    like   those   mentioned  in  division   (/3)  of  section  4  oif 
the  present  suhject,^  in  which  the  doctrine  of  implied  grant! 
was  excluded,  were  considered  to  have  a  close  application. 
Dicta  as  to  However,  before  accepting  as  absolutely  correct  the  descrip- 

s.  77  of  Rail.  ^^^^^  ^^  these  provisions  as  a  "  special  code,"  it  is  proper  to 
Cl.  Act.  notice  the  dicta  as  to  the  probable  effect  which  section  77 

of  the  Eail.  Cl.  Act.  would  have,  if  it  stood  alone.  In  Great 
Western  Railway  Co.  v.  Bennett^'  Lord  Westbury  said  :  —  "In 
the  face  of  these  words"  (section  77)  "there  is  no  room  for 
the  ordinary  implication  which  applies  to  a  common  grant,, 
namely,  that  it  extends  by  implication  to  all  that,  though 
not  named,  which  is  necessary  for  the  support  or  enjoy- 
ment of  the  thing  granted,"'^  On  the  other  hand,  in 
Dixon  V.  Caledonian,  d:c.,  Co.^  Lord  Selborne,  speaking  of  the 
corresponding  sections  of  the  Scotch  Act,  said: — "The  first 
clause,  section  70,  says,  that  an  ordinary  conveyance  of  land 
for  the  purposes  of  the  railway  shall  not  be  held  to  carry 
with  it  to  the  railway  company  a  right  to  subjacent  mines 
and  minerals  unless  the  same  shall  have  been  expressly 
purchased.  I  need  not  more  particularly  refer  to  that,  and 
I  will  only  add  that,  as  I  understand  that  clause  and  the  next, 
there  would  be  nothing  in  those  sections,  if  they  stood  alone, 
to  deprive  a  railway  company  purchasing  the  surface  from 
the  owner  of  the  land  of  the  ordinary  right  to  support  from 
the  subjacent  strata,  though  those  subjacent  strata  were 
reserved  and  excepted  in  favour  of  the  landowner."^  The 
last  clause^"  "  is  a  clause  which  has  the  most  important  office 
of  taking  away  that  right  to  support,  which,  if  there  had  been 

1  Ante,  p.  326.  452,  453,  per  Lindley,  L.  J. 

2  Ante,  p.  327.  ^  Ante,  pp.  334  et  seq. 
■■'  Ante,  pp.  311  et  seq.  :  see  Mid.  R.  "  L.  R.  2  H.  L.  27. 

Co.  V.  Miles,  30  Ch.  D.  638,  per  Pear-  '  P.  41. 

son,  J.  85  A.  C.  820. 

••  Ante,  pp.  311  et  seq. :  see  Ruabon,  »  P.  829. 

&c.,  Co.  V.  G.  W.  R.  Co.,  1893,  1  Ch.  w  S.  72. 
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nothing  said  in  that  section,  would  have  remained."^  In 
Pountney  v,  Claijton-  Lord  Esher  expressed  an  inclination  to 
agree  with  Lord  Westbury  ;  •''  but  in  the  same  case  Manisty,  J., 
took  the  same  view  as  Lord  Selborne,  and  Bowen,  L.  J,, 
referred  to  Lord  Selborne's  observations,  and  expressed  agree- 
ment therewith.^  Li  liuahoii  Brick,  cOc,  Co.  v.  Great  Wester)t 
liaUway  Co.,'"  Lindley,  L.  J.,  speaking  of  section  77,  said: — 
"  This  probaljly  would  not  have  any  further  effect  than  the 
ordinary  exception  of  mines  from  a  grant ;"  °  and  in  the 
same  case  Bowen,  L.  J.,  took  the  same  view,  and  repeated  his 
agreement  with  Lord  Selborne.^  There  is  therefore  a  prepon- 
derance of  dicta  in  favour  of  the  proposition  that  section  77 
does  not  take  away  the  right  of  support ;  and  it  is  difficult  to 
see  how  there  can  be  the  smallest  doubt  of  their  correctness. 

If,  however,  this  is  admitted,  it  ought  not  to  be  impossible  to  "  Special 

code  "  ought 

have  regard  to  common  law  doctrines.  Eegard  cannot  be  had  to  be  con- 
to  them  for  the  purpose  of  excluding  the  provisions  of  the  ^^  yg  ^^^^  yg 
Acts.  But  regard  may,  it  is  submitted,  be  had  to  them  for 
the  purpose  of  supplementing  those  provisions.  Accordingly 
mines  outside  the  prescribed  distance,  which  are  not  within 
the  express  provisions  of  the  Acts,  ought,  it  is  submitted, 
to  be  governed  by  common  law  doctrines ;  ^  which  would  be 
consistent  with  the  second  point  decided  in  Elliot  v.  Xorth 
Eastern  liaihrau  Co^  This  is  equivalent  to  saying  that  the 
description  of  a  "special  code"  ought,  in  strictness,  to  be 
confined  to  sections  78  and  79  of  the  Rail.  CI.  Act  and 
sections  22  and  23  of  the  Wat.  CI.  Act. 

The  real  reason  whv  the   doctrine  of   implied  grant  has  Reason  why 

.    ^  .  T  p    J 1        doctrine  of 

no  place  in  cases  arising  under  sections  78  and  79  of   the  implied  grant 
liail.  CI.  Act,  and  sections  22  and  23  of  the  Wat.  CI.  Act,   '^^^l^^'^'^'l- 
has  been  already  stated  in  considering  the  cases  mentioned 
in  division  (/3)  of  section  4  of  the  present  subject.^"     A  power 
to  purchase  the  right  of  support  in  futiirn  is  inconsistent  with 
the  existence  of  the  right  in  pricsenti. 

•  P.  831.  7  Pp.  45G,  457. 

-  11  Q.  B.  D.  820.  8  See^Jos^,  p.  371. 

•■'  P.  834.  fl  See  ante,  p.  329.      See  also  the 

"  Pp.  829,  8.30,  841.  remarks  ante,  p.  337,  on  Mid.  R.  Co. 

'=  1893,  1  Ch.  427.  v.  Checkley. 

8  P.  453.  "'  Ante,  p.  342. 
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Effect  has  been  repeatedly^  given  to  the  distmetion  between 
Caledonian  liaihcay  Co.  v.  Sprot-  and  cases  arising  under  the 
Rail.  CI.  Act.  This  was  done  for  the  first  time  in  Fletcher  v 
Great  Weston  llaUivay  Co.,^  which  was  approved  and  followed 
under  similar  circumstances  in  Great  Western,  Baiin-ai/  Co.  v. 
Bennett  ;'^  and,  as  the  latter  was  a  case  before  the  House  of 
Lords,  it  will  be  worth  while  to  state  the  facts  and  the  decision. 
The  predecessors  in  title  of  the  Great  Western  Railway  Co.  pur- 
chased land  under  the  powers  of  an  Act,  which  incorporated 
the  Rail.  CI.  Act.  The  defendant  acquired  the  excepted  mines 
and  minerals,  and  gave  the  company  notice  of  his  intention  to 
work.  The  amount  of  compensation  having  been  referred  to 
arbitration,  it  was  determined,  that,  if  the  defendant  was 
entitled  to  work  out  all  the  minerals,  he  was  entitled  to  receive 
£8,649  lO.s. ;  but  that,  if  he  was  bound  to  leave  reasonable  sup- 
port for  the  surface,  he  was  only  entitled  to  receive  £1,085  3s.  8d. 
An  action  having  been  brought  upon  this  award,  it  was  decided 
that  the  defendant  was  entitled  to  work  out  all  the  minerals, 
and  was  under  no  obligation  to  leave  support  for  the  surface. 

Although  there  are  slight  differences  in  language  between 
the  Rail.  CI.  Act  and  the  Wat.  CI.  Act,  there  is,  in  the  above 
respect,  no  difi'erence  in  the  result. '' 

Under  the  provisions  in  question  the  principle  of  Broaii  v. 
Rohi)is'^  has  no  application.  In  cases  arising  thereunder  it 
is  immaterial  that  the  surface  would  have  subsided  if  it  had 
been  left  in  its  natural  state.^ 

And  under  the  provisions  in  question  it  is  immaterial  that 
the  surface  may  be  injured,  unless  there  be  also  danger  of 
injuring  "the  works." "^ 

Before  waterworks  proprietors  can  entitle  themselves  to  the 
benefit  of  the  "  code,"  they  must  comply  with  the  obligations 


'  See  the  cases  cited  ante,  p.  -359  n. '. 

2  Ant£,  p.  326. 

»  4  H.  &  N.  242  ;  affirmed  nom. 
G.  W.  R.  Co.  V.  Fletcher,  5  ib.  689. 

•>  L.  R.  2  H.  L.  27. 

^  Consett  Wat.  Co.  v.  Ritson,  22 
Q.  B.  D.  328,  329,  j^er  Smith,  J. 

«  Ante,  p.  296. 

"  The  point  was  taken,  but  withoirt 
success,  in  Fletcher  v.  G.  W.  R.  Co., 


4  H.  &  N.  242  (see  p.  247),  afiirmed 
nom.  G.  W.  R.  Co.  v.  Fletcher,  5  ib. 
689 ;  G.  W.  R.  Co.  v.  Bennett,  L.  R. 
2  H.  L.  27.  Cf.  the  cases  arising 
under  the  old  Rail,  and  Canal  Acts, 
ante,  p.  346. 

**  See  Pountney  v.  Clayton,  11 
Q.  B.  D.  843,  i:>er  Bowen,  L.  J.  As 
to  "the  works,"  see  s.  78  of  Rail.  CI. 
Act,  and  s.  22  of  Wat.  CI.  Act. 
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which  it  imposes.  The  deposit  of  plans  of  their  underground 
works,  pursuant  to  sections  19  and  20  of  the  Wat.  CI.  Act/  is 
a  condition  precedent  to  the  right  of  a  company  incorporated 
under  that  Act  to  recover  for  injuries  caused  to  their  pipes  by 
the  ordinary  and  usual  workings  of  a  subjacent  mine.- 

c.  Properties  and  Interests  u-itltin  Seetions  77,  78,  79  of  Rail . 
CI.  Act,  and  Sections  18,  22,  23,  of  Wat.  CI.  Act. 

(a)   Gene  rail  I/. 

In  order  that  the  sections  may  apply,  it  is  not  essential  that  Severance  of 
there  should  be  a  severance  of  property  in  land.  They  may  land'no't  "^ 
apply  where  the  right  acquired  is  not  a  right  of  property  essential. 
in  land,  but  a  mere  right  to  make  and  maintain  works  on 
land  which  remains  the  property  of  the  landowner.  Thus  in 
London  and  Xortli  Western  liailicay  Co.  v.  Ackivyd""  a  land- 
owner, by  a  deed  executed  in  December,  1847,  granted  to  a 
railway  company,  who  purchased  under  compulsory  powers, 
and  through  whom  the  plaintiffs  derived  title,  the  right  to  make 
and  maintain  a  tunnel.  It  was  contended  that  this  was  a 
grant  of  a  mere  easement,  and  that  it  could  not  have  the  same 
effect  as  a  grant  of  the  land  actually  occupied  by  the  tunnel 
would  have  had.  The  Court,  however,  held  that  the  land- 
owners' right  to  work  minerals  under  sections  78  and  79 
of  the  Eail.  CI.  Act  was  the  same  as  if  the  land  actually 
occupied  by  the  tunnel  had  been  purchased.^ 

On  the  other  hand,  the  sections  aaIII  apply  where  the  right  Not  essential 

of    property   acquired   includes   a   right,   not  merely  in  the  surface  should 

surface,  but  in  certain  specified  mines  thereunder.     Thus,  in  ^®  acqun-ed. 

In  re  Gerard  and  London,  and  NortJi  Western  Ilaihcaij  Co.^  the 

company  gave  Lord  Gerard  a  notice  to  treat  in  respect  of 

certain  land,  including  the  minerals  thereunder,  except  coal. 

The  coal  could  not  be  worked  without  taking  away  support 

from  the  minerals  comprised  in  the  notice.     It  w^as  contended 

that  a  notice,  which  included  some  minerals,  was  not  on  the 

'  See  OTi^e,  pp.  353,  354.  332.    Cf.  also  the  Sc.cascof  Cal.  R.  Co. 

■■^  South    Staffordshire,   &c.,  Co.  v.  v.  Henderson,  4  Soss.  Cas.  (4th  Ser.), 

Mason,  50  L.  J.  Q.  B.  255.  140. 
3  31  L.  J.  Ch.  588.  "  1895,  1  Q.  B.  459. 

*  Cf.  the  cases  cited,  ante,  jip.  329 — 
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same  footing  as  a  notice  which  inchided  none  ;  that  a  notice 
of  the  former  kind  ought  to  be  dealt  with  without  regard  to 
the  Eail.  CI.  Act ;  and  that,  if  it  were  so  dealt  with,  Lord 
Gerard  could  not  withdraw  support  from  minerals  whicji 
he  had  himself  conveyed.  It  was,  however,  held,  that  that 
which  the  company  proposed  to  take  was  none  the  less  land 
because  part  of  it  consisted  of  minerals  ;  that,  if  any  minerals 
were  omitted  from  the  notice  to  treat,  the  case  was  within  the 
Hail.  CI.  Act ;  and  that  the  common  law  duty  of  a  vendor  to 
leave  support  was  therefore  immaterial.^ 
Meaning  of  The  question  as  to  the  properties  and  interests  to  which  the 

minerals!"  sections  apply  partly  depends  upon  the  meaning  of  the  expres- 
sion "  mines  of  minerals,"  as  used  therein.  The  law  upon  this 
subject  has  been  already  stated  ;  ~  but  it  will  be  convenient  to 
refer  here  to  the  conclusions  which  were  then  summarised  : — 

(1)  The  word  "  mines  "  in  section  77  of  the  Eail.  CI.  Act  and 
section  18  of  the  Wat.  CI.  Act  qualifies  all  the  subsequent 
words  of  the  exception  in  those  sections  ;  and  consequently  those 
minerals   only   are   included   in   it   which   constitute  mines. 

(2)  The  word  "  mines"  is  used  in  the  widest  sense  which  can 
properly  be  given  to  it ;  and  it  cannot  be  confined  to  under- 
ground workings.  (3)  Substances,  such  as  freestone  and  lime- 
stone, ordinarily  got  by  surface  operations,  are  "minerals" 
within  these  sections ;  and  surface  workings  of  such  minerals 
are  therefore  "mines  of  minerals"  within  the  exception. 
(4)  Common  clay,  sand,  or  gravel  forming  the  upper  soil  is 
not  within  the  exception  ;  and  the  exceptional  thickness  of 
the  stratum  in  question  is  for  this  purpose  immaterial.  The 
result,  as  regards  common  clay,  sand,  or  gravel  forming  the 
upper  soil,  will  be  noticed.  Where  the  land  containing  it 
laterally  adjoins  that  purchased  by  the  railway  or  water- 
works proprietors,  the  landowner  may  work  such  clay,  sand, 
or  gravel,  whether  it  is  within  or  without  the  "  prescribed 
distance  ;  "  and  may  do  so  without  giving  any  previous  notice 
of  his  intention,  and  although  the  result  may  be  to  destroy 
the  railway  or  waterworks.'^ 

1  Affirming  the  decision  of  Mathew  ^  See    Glasgow  v.  Farie,  13  A.   C. 

and  Kennedy,  JJ.,  1894,  2  Q.  B.  915.       G57  :  seep.  G98,2^crLordMacnaghten, 
"  Ante,  pp.  20  ct  seq^.  .  and  ante,  p.  27.  , 
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(/?)  Difference  hctircen  Earlier  and  Later  Sections. 
The  question  as  to  the  properties  and  interests  to  which  Difference 

between 

the  sections  apply  also  partly  depends  upon  the  dmerence  in  earlier  and 
language  between  the  earlier  and  the  later  sections.  Section 
77  of  the  Eail.  CI.  Act  applies  to  mines  "  under  any  land  pur- 
chased." Section  78  applies  to  mines  lying  "under  the  rail- 
"  way  or  any  of  the  works  connected  therewith,  or  within  the 
"  prescribed  distance,  or,  where  no  distance  shall  be  prescribed, 
"  forty  yards  therefrom."  And  there  is  a  corresponding 
difference  between  section  18  and  section  22  of  the  Wat.  CI. 
Act.  The  earlier  and  later  sections  in  each  Act  may  therefore 
affect  different  classes  of  persons. 

For  example,  the  later  sections  apply  to  the  mines  excepted  Later  see- 
under  the  earlier.     But  they  also  apply  to  laterally  adjacent  confined  to 
mines  ;  and  it  makes  no  difference  if  the  owner  of  such  lateral  cepted  mider 
mines  and  the  owner  of  the  excepted  mines  are  strangers  in  earlier, 
title.^     In  this  respect  the  later  sections  resemble  those  men- 
tioned in  division  (y)  of  section  4  of  the  present  subject.-     So 
the  later  sections  apply  to  mines  like  common  clay,  sand  or 
gravel  forming  the  upper  soil,  which,  although  not  excepted 
under  the  earlier  sections,  are  excepted  l)y  the  express  stipu- 
lation of  the  parties.'^ 

So  the  earlier  sections  are  confined  to  the  case  of  the  person  Previous 

severance. 

^^ho  is  owner  of  both  surface  and  mines  at  the  time  of  the 

compulsory  purchase.     The  later  sections  may  apply  where 

there  has  been  a  previous  severance  of  the  surface  and  the 

mines. 

In  Ponntney  v.  Clayt())i^  the   owner  of  land   demised   the   Severance  by 

wav  of  lease 
subjacent    mines    to    the    defendant.      A    railway    company  of  mines— 

afterwards   compulsorily   acquired    the    land    excepted    from  ciayton^^  ^' 

the  demise.     They  subsequently  sold  as  "  superfluous  "  part 

of  the  land  so  acquired ;  and  that  part  became  vested  in  the 

plaintiff.     The  defendant  withdrew  support  from  the  surface. 

It  was  admitted  that  the  vendor  to  the  company  had  a  right, 

as  between  himself  and  the  defendant,  to  have  the  surface 

'  See   Glasgow  v.  Faric,  13  A.    C.  »  See  Ruabon,  &c.,  Co.  v.  G.  W.  R. 

690,  jjcr  Lord  Macnaghten.  Co.,  189.3,  1  Ch.  427, 2}0st,  p.  425. 

2  Ante,  p.  .345.  -•  11  Q.  B.  D.  820. 
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Severance 
otherwise 
than  by  way 
of  lease  of 


supported.  But  it  was  nevertheless  held  that  such  right  ha( 
not  passed  to  the  compan}- ;  that  the  company  could  not  givi 
to  their  purchaser  any  greater  right  than  they  themselve: 
possessed  ;  and  that  the  plaintiff  was  accordingly  without  i 
remedy.!  And  the  result  is  the  same,  although  the  minera 
lessee  may  have  entered  into  an  express  covenant  with  his 
lessor  not  to  let  down  the  surface.-  Such  covenant  may 
for  what  it  is  worth,''  continue  to  bind  the  parties  ;  but  thif 
consequence  cannot  affect  the  construction  of  the  Act.^ 

"Whether  the  same  result  follows  where  the  severance  is  noi 
for  a  term  of  years,  but  is  perpetual,  or  where  it  is  by  waj'  o: 
a  lease  or  sale  of  the  surface,  or  where  the  origin  of  it  h 
unknown,  was  not  directly  decided  in  Pountney  v.  Clayton.' 
In  Great  Western  BaUicay  Co.  v.  Fletcher,^  Cockburn,  C.  J.,  said; 
"  If,  indeed,  prior  to  the  conversance  there  was  any  separation 
of  the  surface  soil  from  the  minerals,  the  right  of  support 
would  no  doubt  belong  to  the  company,  because,  if  a  land- 
owner parts  with  the  surface  soil,  he  does  so  subject  to  the 
obligation  of  dealing  with  the  substratum  so  as  not  to  disturb 
the  superincumbent  soil.  In  such  case  the  landowners,  havmg 
parted  with  the  surface,  and  there  being  attached  to  the  owner- 
ship of  the  soil  the  right  to  the  support  of  the  stratum  below, 
would  not  be  entitled  to  any  compensation  for  the  loss  they 
may  sustain  in  not  working  the  minerals."  ''  However,  in 
Poiintney  v.  C/<(j/fo//,  Bowen,  L.  J.,  disagreed  with  this  dictum, 
and  expressed  the  opinion  that  section  79  applied  equally  to 
all  cases  of  severance.  "Take  the  broadest  case:  that  of  a 
surface  owner  who  has  conveyed  to  a  railway  company,  and 
of  a  mine  owner  who  is  bound  to  support  the  surface  land,  not 
by  any  deed,  but  because  nothing  is  known  to  the  contraiy  ; 
that  is,  when  the  surface  owner  comes  within  the  second  of 
the  classes  I  have  mentioned.  Does  section  79  deal  with  that 
right  to  support '?  It  applies  to  every  owner  or  occupier  of 
any  mine  within  forty  yards  of  the  railway,  and  you  must  cut 

Co. 


1  See    also    Consett    Wat 
Ritson,  22  Q.  B.  D.  327. 

-  See  Pountney  v.  Clayton,  11 
Q.  B.  D.  837,  per  Lord  Esher,  8i3, 
844,  per  Bowen,  L.  J. 

•■'  See  Cousett  Wat.  Co.  v.  Eitsou, 


Slip.  328,  per  Smith,  J. 

^  See   Pountney  v.    Clayton,    sitp. 
844,  per  Bowen,  L.  J. 

*  Sup. 

«  5  H.  &  N.  689. 

^  P.  G9S. 
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down  and  alter  the  words  of  that  section  in  order  to  deprive 
the  miner  of  his  Hberty  to  work  his  mine.  If  that  be  true 
of  class  No.  2,  it  is  also  true  of  class  No.  3  ;  "  ^  that  is  to  say,  the 
case  of  a  surface  owner  who  has  the  right  to  support  created 
by  the  document  which  effected  the  severance.  Lord  ]\[ac- 
naghten  took  the  same  view  in  Glasf/ow  v.  Farie  :~ — "  These 
sections"  {i.e.,  those  following  section  IS  of  the  "Wat.  CI.  Act) 
"  have  a  much  wider  bearing.  They  extend  to  mineral  property 
under  the  lands  of  the  undertakers  or  the  company,  however 
it  ma}'  have  been  severed  m  title  from  those  lands."'' 

In  Consett  Waterworks  Co.  v.  Bitson  ^  the  point  arose  for  Consett  Wat. 
express  decision,  ihe  facts  of  this  case  have  been  ah'eady 
partly  stated,^  and  the  following  are  the  remaining  facts : — 
The  plaintiff  company  acquired  under  their  Act  (which  incor- 
porated the  "Wat.  CI.  Act"*  part  of  one  of  the  allotments,  and 
constructed  a  reservoir  upon  it.  The  defendant,  who  claimed 
under  the  lord  of  the  manor,  gave  notice  to  the  companj'  of  his 
intention  to  work  the  coal  within  forty  yards  of  the  reservoir; 
and.  the  plaintiffs  not  having  offered  to  purchase,  worked  the 
same  accordingly,  and  in  so  doing  injured  the  reservoir. 
Smith  and  Cave,  JJ.,  who  composed  the  Court  of  lirst 
instance,  agreed  in  deciding  that  the  Inclosure  Act  gave  no 
right  to  let  down  the  surface.^'  It  then  became  necessary 
to  decide  the  second  question :  whether,  under  the  "Wat.  CI. 
Act,  the  defendant  was  at  liberty  to  work  out  all  the  coal,  or 
was  bound  to  leave  support ;  and  upon  this  they  differed. 
Smith,  J.,  held  that  the  case  was  not  distinguishable  in 
principle  from  that  of  Pountney  v.  Clayton ;  a  lease  of  mines 
being  in  substance  a  sale.'  Cave,  J.,  held  that  Pountnej/  v. 
Clayton  was  distmguishable,  as  the  reversioner  in  tliat  case 
had  an  interest  in  the  minerals  over  and  beyond  the  interest 
of  the  lessee,  and  was  entitled  to  be  compensated  therefor.* 

'  11  Q.  B.  D.  at  p.  843.  23)  of  the  Wat.  CI.  Act. 

*  13  A.  C.  657.  '■>  See  ante,  p.  321. 

*  P.  690.  Cf.  the  observations  of  ®  The  decision  upon  this  point  was 
Fr}',  L.  J.,  in  L.  &  Y.  R.  Co.  r.  reversed  on  appeal :  see  ante,  p.  322. 
Knowles,  20  Q.  B.  D.  405,  and  Lord  '  See  22  Q.  B.  D.  327 :  see  ante, 
Halsbury  in  Knowles  v.  L.  &  Y.  R.  p.  183. 

Co.,  14  A.  C.  254,  cited  ante,  p.  345.  *  On    the   principle   laid   down    in 

*  22  Q.  B.  D.  318,  decided  on  the  Smith  v.  G.  W.  R.  Co.,  3  A.  C.  165, 
corresponding  sections  (ss.  18,  22,  and       as  to  which  see  post,  pp.  378,  379. 

M.M.  r.  r. 
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He  then  decided  in  favour  of  the  plaintiffs,  on  the  following 
grounds : — (1)  The  surface  owner,  before  the  plaintiffs  pur- 
chased, was  entitled  to  two  separate  rights  (a)  the  right  to 
the  surface  without  regard  to  the  right  to  have  it  supported, 
and  (h)  the  right  to  have  the  surface  supported.  (2)  When 
he  sold  to  the  plaintiffs  he  was  entitled  to  and  presumably 
got  compensation  from  them  for  both  rights,  and  not  merely 
for  the  first  of  them.  (3)  If  he  was  only  entitled  to  and  got 
compensation  from  the  plaintiffs  for  the  first  of  such  rights, 
there  was  no  means  by  which  he  could  subsequently  get 
compensation  from  the  mine-owner  for  the  second  of  them. 
(4)  A  decision  against  the  plaintifls  would  therefore  give  to 
the  mine-owner  an  advantage  for  which  he  had  not  paid,  at 
the  expense  either  of  the  plaintiffs  or  of  the  surface  owner. 

Remarks  on         jt  is  olivious  that  the  reasons  given  by  Cave,  J.,  apply  with 
this  case. 

equal  force  to  the  case  of  Poiuitneij  v.  Clayton,  the  correctness 

of  the  actual  decision  in  which  was  not  contested  ;  and  it  is 
submitted  that  no  distinction  in  principle  can  be  drawn  between 
the  two  cases.  It  is  equally  obvious,  however,  that  the 
reasons  given  by  Cave,  J.,  are  cogent  for  altering  the  law  ; 
which  in  its  present  shape  is  a  monstrous  injustice  to  the 
surface  owner,  and  one,  moreover,  without  the  smallest  motive 
or  object.  Meanwhile  every  landowner  who  sells  or  demises 
mines,  and  excepts  the  surface,  ought  to  make  a  special  con- 
tract with  the  mine-owner  as  to  the  mode  of  dealing  with  any 
compensation  money  that  may  become  payable  under  the 
Eail.  or  Wat.  CI.  Act. 

(y)  Mines  Outside  Prescribed  Distance. 
Mines  neither       "jhe  difference  in  language  between  the  earlier  and  later 

under  land  .  . 

purchased  nor  sectioiis  of  the  Acts  suggests  the  following  further  question  : — 

scribed^'^^'      What  is  the  position  as  respects  mines  neither  '  under  the  land 

distance.  purchased  '  nor  within  '  the  i^rescribed  distance  '  ?     There  has 

been  no  decision  as  to  this,  and  the  question  is  one  of  difficulty. 

Dicta.  There   are   the   following   dicta   upon    this   question  :  —  In 

Pountney  v.  Clayton,^  Denman,  J.,  said: — "As  to  all  other 

mines  and  minerals  lying  under  or  adjacent  to  land  purchased 

»  11  Q.  B.  D.  820. 
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by  the  railway,  there  is  nothing  in  the  words  of  the  Act,  on 
the  one  hand,  to  i^revent  the  mine-owner  from  working  them, 
nor,  on  the  other  hand,  exempting  the  mine-owner  from  being 
liable  to  the  ordinary  liability  for  letting  down  the  surface, 
though,  of  course,  he  would  not  be  liable  to  the  additional 
burthen  of  supporting  the  surface  as  against  any  additional 
weight  imposed  upon  the  land  by  the  company. ' '  ^  "I  certainly 
"think  it"  {i.e.,  the  inability  of  the  company  to  rely  upon  the 
■ordinary  right  of  support)  "  would  not  be  so  as  regards  any 
lands  not  within  forty  yards-  of  the  railway."'^  In  the  same 
case,  however,  Bowen,  L.J.,  said: — '•  I  had  some  doubt  at 
first  of  their  effect"  {i.e.,  the  sections)  "on  land  purchased 
by  the  railway  company  which  was  outside  such  forty  yards, 
and  I  still  am  not  sure  that  the  decision  in  the  case  of  Great 
Western  Railway  Co.  v.  Bennett  covers  that  point." ^ 

For  reasons  already  stated,''  mines  outside  the  prescribed  Suggested 
■distance  ought,  it  is  submitted,  to  be  governed  by  common  law 
doctrines.  If  so,  railway  and  waterworks  proprietors  are 
entitled  to  support  for  the  land  in  its  natural  state  from  mines 
outside  the  prescribed  distance.  And  they  are  also  entitled  to 
support  for  the  railway  or  works  when  it  is  possible  to  apply 
the  ordinary  doctrine  of  implied  grant,  that  is  to  say,  where 
the  mine-owner  is  also  the  owner  of  the  land  purchased.  But 
where  the  mine-owner  is  not  the  owner  of  the  land  purchased, 
they  are  not  entitled  to  support  for  the  railway  or  works. '^ 

(8)  Superjinous  Lands. 

The  same  principles  apply  to  land  retained  ])y  a  railway  Mines  under 
-company,  and  to  land  sold  as  superfluous."     The  purchaser  of  Sncll  "°^^ 
superfluous  lands  has  no  greater  rights  than  the  company 
from  whom  he  purchased.     If  this  were  not  so,  the  right  of 
^support  would  l)e  held  in  suspense,  and  a  disthiction  would  be 

^    '  P.  826.  23    of   the    Wat.    CI.    Act,    to   mines 

2  "  Feet "    is  an   obvious  misprint  outside    the    prescribed     distance    is 

for  "  yards."  consistent    with    the    application    of 

•    '^  P.  828.  s.  80  of  the  Rail.  CI.  Act,  and  s.  25 

■*  P-  842.  of  the  Wat.  CI.  Act ;  as  to  which  see 

•'  Ante,  p.  3G.3.  post,  p.  382. 

"  The  non-application  of  ss.  78  and  '  See    Pountney     v.     Clayton,     11 

79  of  the  Rail.  CI.  Act,  and  ss.  22  and  Q.  B.  D.  820. 

R  ]5  2 
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made  lietween  two  kinds  of  land,  both  of  which  had  been 
bought  upon  the  same  principle.^ 


Person  en- 
titled to  give 
notice. 


Subsequent 
notice  as  to 
different 
mineral. 


Purchaser  of 

superflvious 

lands. 


Intention  to 

ork  need 
not  be  imme- 
diate. 


d.     Notices. — I)itcntio)i  to   JVork. 

The  "owner,  lessee,  or  occupier  of  any  mines  or  minerals," 
entitled  to  give  the  notice  mentioned  in  section  78  of  the  Eail. 
CI.  Act,  and  in  section  2'2  of  the  Wat.  CI.  Act,  means  the 
person  who  has  the  right  to  presently  work  the  mine  in 
question.-  An  owner  is  entitled  to  give  the  notice,  although 
he  intends  to  let  the  mine,  and  not  to  work  it  himself.'^  A 
person  having  a  licence  to  enter  and  search  for  minerals,  with 
a  right  to  carry  them  away,'  cannot  properly  be  described  as 
an  occupier  of  the  mines  ;  but  he  is  an  "  occupier  of  any 
mines  or  minerals  "  within  the  statutory  words. '^ 

The  fact  that  a  notice  has  been  given  and  compensation 
received  in  respect  of  one  kind  of  mineral,  such  as  coal,  does 
not  preclude  the  person  then  or  afterwards  having  a  right  to 
work  another  kind  of  mineral,  such  as  ironstone,  from  sub- 
sequently giving  a  notice  and  receiving  compensation  in  respect 
of  the  latter  mineral.'' 

Although  the  purchaser  of  superfluous  lands  obtains  no 
greater  rights  than  those  which  the  company  from  whom  he 
purchased  possessed,  and  has  not  accordingly  the  ordinary 
right  of  support,^  yet  the  mine-owner  is  not  bound  to  give  him 
notice  before  proceeding  to  work  his  mines. '^ 

A  notice  of  an  intention  to  work  is  not  invalid,  merely 
because  it  is  not  intended  to  be  acted  uj^on  at  once.  It 
is  not  necessary,  that  there  should  be  an  intention  to  work 
immediately,  or  apparently  even  within  what  may  be  deemed 
a  reasonable  time,  if  there  is  in  fact  an  intention  to  work.^ 
This  result  does  not  cause  any  practical  injury  to  a  company; 


X 


1  lb.  8.30,  831,  p(?r  Manisty,  J. 
See   Smith    v.   G.   W.   R.    Co.,  3 
A.  C.\78— 180,  185,  188,  191. 

3  Mid\R.  Co.  V.  Robinson,  37  Ch.  D. 

386  ;  15  A\n.  19. 

■»  See  ttnfe\  p   26I. 

5  See  Mid.  fc    Qq   ^,    Haunch  wood, 

&c.,  Co.,  20  G\  J)  552^  551 ;  Glasgow 

V.  Farie,  13  A.\  q_  qq2,  693,  per  Lord 


Macnaghten. 

"  See    Smith    v.  G.  W.  R.    Co.,   3 
A.  C.  182,  183,  _2XT  Lord  Cairns. 

"  Ante,  p.  371. 

8  Pountney  v.  Clayton,  11  Q.  B.  D. 
820. 

9  Mid.  R.  Co.  V.  Robinson,  37  Ch. 
D.  390,  391. 
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because,  if  a  mine-owner,  several  years  after  he  gave  his 
notice,  suddenly  commenced  to  work,  he  would  run  the  risk  of 
having  his  notice  treated  either  as  having  been  given  in  bad 
faith,  or  as  having  been  abandoned.^  He  would  also  expose 
himself  to  an  indictment  for  manslaughter,  if  fatal  injury 
resulted  from  his  acts.-  And,  apart  from  that,  the  Court 
might  interpose  to  restrain  him  by  injunction.'' 

A  mine-owner  will  not,   however,  it  seems,  be  allowed  to  intention  to 

,  .  .  . .  ,      ,  work  must 

force  a  compan}'  mto   arbitration,  where  it  appears  that  no  he  bond  fide. 

injury  can  possibly  arise  from  his  workings."'^     And  in  all  cases 

a  notice  of  an  intention  to  work  should  be  bond  Jide.-'     "  There 

must   be   not   only   an   expression  of   desire,  but  an  honest 

actual  existence  of  the  desire  to  work  either  by  himself  or  his 

lessees,  to  justify  an  owner  in  giving  such  a  notice.     If  he 

gave   the   notice   when   it  was   obvious   that   there  were  no 

mmerals,  or  that  he  could  not  possibly  intend  either  to  let 

them  or  work  them   himself,  that  would  be  vexatious,  and 

the  Court  would  not  allow  that  to  be  acted  upon.'"' 

A  mine-owner  is  obliged  to  give  thirty  days'   notice  to  a  Length  of 

.    ,  .      .  ^  .  ■,    -    notice — 

railway  or  waterworks  company  of  his  intention  to  work. '  counter- 
However,  the  company  are  not  bound  to  any  fixed  period 
after  that  notice  within  which  they  must  give  a  counter- 
notice.^  If  at  any  time  thereafter  they  fear  danger  to  the 
line,  they  can  stop  the  working,  or  (if  it  has  been  already 
commenced)  the  prosecution  of  the  working,  by  a  notice  of 
their  willingness  to  pay  compensation  for  the  minerals  which 
are  unwrought,  and  which  they  desire  to  be  left  standing. 
No  doubt  Sinitli  v.  G.  IT.  Hail.  Co.,  a  case  in  the  House  of 
Lords,'-^  contains  a  dktain   to   the  contrary ;'"  but  the  dictum 

»  lb.  402,  403,  per  Lindley,  L.  J.  in  S.G.  15  A.  C.  32,jjer  Lord  Herschell. 

2  76.  391),  406,2Jcr  Cotton  and  Lopes,  ''  See  Rail.  CI.  Act,  1845,  s.  78,  ante, 

L.JJ.  p.  351:    see  also    G.   W.   R.   Co.   v. 

•'  76.  406,  per  Lopes,  L.  J.  Bennett,  L.  R.  2  H.  L.  42 ;  Pountney 

••  See    Dixon   v.    Caledonian,    &c.,  v.  Clayton,    11   Q.   B.  D.  836.     The 

Companies,  5  A.  C.  839  ;  Mid.  R.  Co.  notice  should  in  all  cases  be  sufficient 

V.  Robinson,  37  Ch.  D.  396,  397.  in  point  of  form:  see  Dixon  v.  Cal., 

'"  See  Mid.  R.  Co.  v.  Haunchwood,  &c.,  Companies,  5  A.  C.  823,  834. 
&c.,    Co.,    20   Ch.    D.    558 ;  Glasgow,  «  See  Rail.  CI.  Act,  s.  79  ;  Wat.  CI. 

&c.,  R.    Co.    r.  Bain,  21    Sess.    Cas.  Act,  s.  23,  cited  ante,  pp.  351,  355. 
(Ser.  4)  134.  '•»  3  A.  C.  165. 

'•Mid.    R.    Co.    V.    Robinson,    37  "'  See  p.  182,  j^cr  Lord  Cairns. 

Ch.  D.  Zdl,pcr  Cotton,  L.  J.,  approved 
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was  overruled  in  a  subsequent  case  before  the  same  tribunal.  ^ 
There  appears  also  to  be  nothing  to  prevent  the  company 
from  giving  a  counter-notice  as  to  part  of  the  minerals  at 
one  time,  and  another  part  at  another  time,  so  as  to  enable 
them  to  limit  the  compensation  payable  at  any  one  time 
to  such  part  of  the  minerals  only  as  may  be  in  immediate 
danger  of  being  worked.- 


e.     Cojiijii'iisatioii  for  not  Work'imj — when,  to  wJiom,  and 
amount  payable  and  how  recoverable. 

General  effect  There  is  110  obligation  on  a  railway  or  waterworks  company, 
tiou  sections,  under  sections  78,  79,  81,  of  the  Eail.  CI.  Act,  or  sections  22, 
28,  25,  of  the  Wat.  CI.  Act,  to  make  compensation  in  respeci 
of  mines.  They  may,  if  they  prefer,  allow  the  working  to 
proceed.-'  And  if  they  determine  to  stop  the  working  of  any 
particular  mines,  and  it  is  nevertheless  possible  to  work  the 
adjoining  mines,  it  is  only  in  respect  of  the  mines  the  working 
of  which  they  stop  that  compensation  can  be  obtained. 
They  are  under  no  obligation  to  pay  for  adjoining  mines, 
which  it  is  possible  to  work,  and  to  the  working  of  which  they 
offer  no  objection.^  They  may  have  to  pay  damages  for 
severance  in  respect  of  such  adjoining  mines  under  section  81 
of  the  Eail.  CI.  Act,  or  section  25  of  the  Wat.  CI.  Act. 
But  the  provisions  for  this  purpose  have  a  wholly  different 
object ;  and  the  amount  recoverable  thereunder  is  usually 
much  smaller.'' 
S.  6  of  Eail.  Sections  78,  79,  81,  of  the  Eail.  CI.  Act,  and  sections  22, 

Acts.  23,  25,  of  the  Wat.  CI.  Act,  are  not  the  only  provisions  of 

1  Dixon  V.  Caledonian,  &c.,  Com-  -^  Mid.  R.  Co.  v.  Miles,  30  Ch.  D. 
panics,  5  A.  C.  820,  a  decision  upon  G38,  639;  Hollidayr.  Wakefield,  1891, 
the  Rail.  CI.  Cons.  (Scotland)  Act,  A.  C.  87,  88,  97  ;  Re  Gerard  &  L.  & 
1845.  See  Mid.  R.  Co.  v.  Haunch-  N.  W.  R.  Co.,  1895, 1  Q.  B.  466,  467  : 
wood,  &c.,  Co.,  20  Ch.  D.  561;  see  also  Clippens  Oil  Co.  t.  Edinburgh, 
Pountney  v.  Clayton,  11  Q.  B.  D.  &c.,  Trustees,  24  Scot.  L.  R.  398  :  cf. 
836 ;  Mid.  R.  Co.  v.  Robinson,  37  the  position  under  Acts  like  the 
Ch.  D.  395,  396 ;  Holliday  v.  Wake-  Dudley  Canal  Act,  ante,  p.  338.  Cf. 
field,  1891,  A.  C.  100,  101.  as  to  purchasing,  ante,  pp.  156,  157. 

2  Mid.  R.  Co.  V.  Robinson,  37  Ch.  D.  ■•  See  Mid.  R.  Co.  r.  Miles,  3S 
396,  iJcr  Cotton,  L.J.;  402,  405,  jxt  Ch.  D.  649—651. 

Lindley  and  Lopes,  L.  JJ.  *  See  ib. :  see  also^ios^  pp.  384 — 386. 
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these  Acts  under  which  compensation  may  be  claimed.  It 
ma}'  also  be  claimed  under  section  6  of  each  Act ;  ^  the  word 
"lands"  in  that  section  including  mines.- 

Compensation  for   not  working  can  rarely  be  claimed  at  Not  payable 
the  time  of  the  purchase  of  the  land.     If  it  could  be  then  purchase  of 
generally   got,    the   cardinal   object   of   the   code-^   would   be  ^^^<^- 
defeated ;   and,  apart  from  this,  the  difficulty  of  measuring 
the  compensation  would  be  extreme.^     "  I  think  I  may  say, 
that   it   is   unheard    of   that   compensation   for   any   loss   of 
facilities  for  getting  minerals  should  be  asked  for  at  the  time 
of   the   purchase   of    the   land."-^     Such   compensation   was, 
notwithstanding  these  observations,  asked  for  in  In  re  Gerard 
(£•  L.  (£•  N.  W.  Rail.  Co.,''  but  without  success. 

The    only  question   that  usually  arises  is.   At  what  time  when  subse- 
subsequent  to  the  purchase  of  the  land  can  the  compensation  1}^^|^^^*^>'  P*^y- 
for  not  working  be  claimed '?    When  the  period  has  arrived 
"  when,  in  the  ordinary  course  of  the  underground  workings 


1  S.  6  of  the  Rail.  CI.  Act  is  as 
follows: — "In  exercising  the  power 
given  to  the  company  by  the  special 
Act  to  construct  the  railway  and  to 
take  lands  for  that  purpose  the 
company  shall  be  subject  to  the 
provisions  and  restrictions  contained 
in  this  Act  and  in  the  said  Lands 
Clauses  Consolidation  Act ;  and  the 
company  shall  make  to  the  owners 
and  occupiers  of  and  all  other  parties 
interested  in  any  lands  taken  or  used 
for  the  purposes  of  the  railway,  or 
injuriously  affected  by  the  construc- 
tion thereof,  full  compensation  for 
the  value  of  the  lands  so  taken  or 
used,  and  for  all  damage  sustained 
by  such  owners,  occupiers,  and  other 
parties  by  reason  of  the  exercise  as 
regards  such  lands  of  the  powers  by 
this  Of  the  special  Act  or  any  Act 
incorporated  therewith  vested  in  the 
company ;  and,  except  where  other- 
wise provided  by  this  or  the  special 
Act,  the  amount  of  such  compensation 
shall  be  ascertained  and  determined 
in  the  manner  provided  by  the  said 
Lands  Clauses  Consolidation  Act  for 


determining  questions  of  compensa- 
tion with  regard  to  lands  purchased  or 
taken  under  the  provisions  thereof ; 
and  all  the  provisions  of  the  said  last- 
mentioned  Act  shall  be  applicable  to 
determining  the  amount  of  any  such 
compensation  and  to  enforcing  the 
pa}Tnent  or  other  satisfaction  there- 
of." S.  6  of  the  Wat.  CI.  Act  is  to 
the  same  effect. 

"-  Smith  V.  G.  W.  R.  Co.,  3  A.  C. 
165;  Holliday  r.  Wakefield,  1891, 
A.  C.  81.  The  dictum  of  Cave,  J.,  in 
Holliday  v.  Wakefield,  20  Q.  B.  D. 
709,  if  to  the  contrary,  is  wrong. 

•'  See  ante,  pp.  358  et  seq. 

■*  See  Ruabon,  &c.,  Co.  v.  G.  W.  R. 
Co.,  1893,  1  Ch.  pp.  458,  460,  per 
Bowen,  L.J. 

•'  lb.  460,  per  Bowen,  L.  J.  It  is 
submitted,  that  this  is  laid  down  too 
broadly :  see  Cromford  Canal  Co.  v. 
Cutts  and  L.  &  Y.  R.  Co.  v.  Knowles, 
cited  ante,  p.  347. 

6  1894,  2  Q.  B.  915  ;  1895,  1  Q.  B. 
459.  See  further,  as  to  this  case, 
a7ite,  p.  365. 
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of  tho  owner,  I  hey  are  approached  so  nearly  as  to  be  im- 
meiliiitely  workeil  if  the  workings  proceed,"  the  compensation 
ciin  \>v  riaimca.'     Jiefore  the  arrival  of  such  period  it  cannot 

\>V  l-lilillUHl.- 

i,     ..,,v:  111   ll"lli<}aii  V.   Wahcjidd'^  a  special  Act,  incorporating  the 

Wakefield.  ^^.^^^  ^,j  ^^^^  empowered  the  making  of  a  reservoir  in  land 
containing  coal  mines.  The  undertakers  having  given  the 
mino-owners  notice  to  treat  for  part  of  the  coal,  the  mine- 
owners  claimed  compensation  not  only  for  the  coal  to  be  taken 
(as  to  which  no  question  arose),  but  also  for  injurious  affection 
of  and  prospective  damage  to  the  remainder  of  the  coal.  The 
iirl)iiriitor  found  as  facts  :—(l)  that  the  workings  of  the  mine- 
owners  had  not  as  yet  approached  the  reservoir,  so  as  to 
cause  any  present  risk  to  the  mines  from  the  existence  of  the 
reservoir  ;  (2)  that,  if  the  mine- owners  were  free  to  work 
their  mines  without  risk  of  interruption  from  the  under- 
takers' works,  they  could  and  would  have  got  the  whole  of 
certain  seams  of  coal  under  the  reservoir  and  within  forty 
yards  of  the  boundary ;  (3)  that,  if  the  undertakers  purchased 
and  retained  in  situ  the  coal  which  they  had  given  notice 
to  take,  and  no  other  coal,  the  mine-owners,  by  reason  of 
the  undertakers'  works,  and  of  apprehension  of  injury  there- 
from to  one  seam,  could  not  get  more  than  50  per  cent,  of 
the  coal  under  the  reservoir  or  within  twenty  yards  of  its 
boundary  ;  and  (4)  that  a  prudent  lessee  working  without  right 
•  to    compensation   would    be   compelled,    by   reason   of   such 

apprehension  of  injury,  to  abstain  from  working  more  than 
50  per  cent,  of  the  coal  within  the  defined  area.  It  was  con- 
tended, that  the  words  "  or  by  reason  of  such  apprehended 
injury  from  the  working  thereof  as  aforesaid,"  which  occur 
in  section  25  of  the  Wat.  CI.  Act,  and  are  peculiar  to  that 
Act,^  referred  to  the  not  being  able  to  work  ;  and  that  the 
mine-owners  were  accordingly  entitled  to  claim  compensation 

'  See  Dixon  v.  Cal.,  &c.,  Companies,  ante,  p.  347. 

5  A.  C.  at  p.  839,  per  Lord  Watson  :  -  See  the  cases  next  cited. 

see  also  Mid.  R.  Co.  v.  Robinson,  15  •'  1891,  A.  C.  81. 

16.  .32  ;  Ruabon,  &c.,  Co.  v.  G.  W.  R.  ■»  See  s.  25,  cited  ante,  p.  355.  Tliere 

Co.,  1893,  1  Ch.  465.     Cf.  the  law  in  arc  no  similar  words  in  s.  81  of  Rail. 

cases    like    Cromford    Canal    Co.    v.  CI.  Act,  which  is  cited  aiitc,  p.  352. 
Cutts  &  L.  &  Y.  R.  Co.  V.  Knowles, 
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for  the  prospective  "  prev^ention  of  the  working  "  of  more  than 
50  per  cent,  of  the  coal  within  the  defined  area.  It  was  held 
by  a  majority  of  the  Lords/  that  these  words  were  used  in 
reference  to  the  earlier  sections,  and  meant  injury  appre- 
hended by  the  undertakers ;  and  it  was  unanimously  held, 
that  the  mine-owners  were  not  entitled  under  sections  22,  23, 
and  25  of  the  Act  to  the  compensation  claimed  by  them.-  A 
contrary  decision  would  have  withdrawn  from  the  undertakers 
the  right  of  determining  what  mines  should  be  worked,  and 
what  should  be  left  for  support ;  and  would  moreover  have 
compelled  payment  at  once,  on  the  basis  that  workings  would 
be  interfered  with,  which  might  never  be  undertaken;^ 

A  similar  decision  as  to  the  Eail.  CI.  Act  was  come  to  in  In  re  Gerard 

&  L.  &  N. 
In  re  Gerard  dj  London  tO  jSorth-Western  iiadway  Cor  W.  Rail.  Co. 

And  in  such  cases  it  cannot  be  said  that  the  owner  has  S-  6  not  avail- 
able if  appli- 
been  "injuriously  affected,"  so  as  to  enable  him  to  resort  to  cation prema- 

section  6  of  the  Act  in  question.     The  mining  sections  of  the  ^^{^^^ 

Acts — i.e.,  sections  77,  &c.,  of  the  Eail.  CI.  Act  and  sections  sections. 

18,  &c.,  of  the  Wat.  CI.  Act — form  a  code''  for  determining 

questions  arising  between  railway  and  waterworks  companies 

on  the  one  hand,  and  landowners  on  the  other  hand  ;  and 

where  the  period  for  receiving  compensation  has  not  arrived, 

and  these  sections  cannot  for  that  reason  be  resorted  to,  resort 

cannot  be  had  to  section  6.^ 

The  compensation  to  be  paid  under  sections  78  and  79  of  Person  to  be 

'■  ^  compensated 

the  Eail.  CI.  Act,  and  sections  22  and  23  of  the  Wat.  CI.  Act,  under  ss.  78, 
as  the   price   of   stopping   an   intended  working,  means  the  ci.  Act,'  and 
compensation  to  which  the  person  entitled  to  give,"  and  giving,   ^yg^t^Q^^^^t 
the  statutory  notice  is  individually  entitled  according  to  his 
interest.     If  he  may  remove  the  whole  produce  of  the  mine, 
and  the  extent  of  his  tenure  will  enable  him  to  do  so,  the 

'  Agreeing  with    Fry,  L.  J.,   in  20  hire  Gerard  &  L.   &  N.  W.  K.   Co., 

Q.  B.  D.  717.     It  does  not  seem  clear  1895,  1  Q.  B.  469. 

that  Lord  Herschell  .shared  this  view  :  •»  1894,  2  Q.  B.  915  ;  1895,  1  Q.  B. 

see  1891,  A.  C.  105.  459.     Sec  also  Holliday  v.  Wakefield, 

2  Affirming  the  decision  of  the  Court  1891,  A.  C.  99,  per  Lord  Watson. 

of  Appeal,  20  Q.  B.  D.  699.  '"  See  ante,  pp.  358  et  seq. 

••'  See  1891,  A.  C.  89,  104,  i)er  Lords  "  Holliday  v.  Wakefield,  1891,  A.  C. 

Bramwell  and  Hersclxell.     Cf.  White-  81.    As  to  s.  6,  see  ante,  p.  375  n.i. 

house  i;.  Wolverhampton  R.  Co.,  L.  R.  '  See,  as  to  this,  ante,  p.  372. 
5  Exch.  6,  cited  2J0s<,  p.  385;  and  see 
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Beversioner 
— s.  6. 


Smith  V. 
G.  W.  Rail. 
Co. 


compensation  may  mean  the  entire  value  of  the  minerals. 
If  his  right  is  not  so  great ;  if  he  cannot  take  away  the  whole, 
or  his  tenure  will  not  enable  him  to  do  so ;  or  if  he  cannot 
appropriate  to  his  own  benefit  the  whole  of  the  produce ;  the 
compensation  means  that  part  of  the  entire  value  which  is 
proportionate  to  his  interest.  And  the  mere  fact,  that,  in 
cases  of  the  latter  kind,  it  may  often  be  a  matter  of  extreme 
difficulty  to  assess  the  compensation,  seems  immaterial.^ 

The  compensation  to  be  paid  under  these  sections  can  only, 
however,  be  obtained  by  the  person  entitled  to  give  the  notice ; 
and,  where  the  lessee  is  the  person  entitled  to  give  it,  the 
reversioner  cannot  under  these  sections  obtain  compen- 
sation, even  though  he  may  show  a  right  of  his  own  to  be 
compensated  beyond  that  of  the  lessee.  In  such  a  case, 
however,  the  reversioner  may  resort  to  section  6  ~  of  the  Act  in 
question. 

Thus  in  SniitJi  v.  Great  Western  Railway  Co.^  the  company 
purchased  land  under  the  Rail.  CI.  Cons.  Act,  1845,  but  did 
not  purchase  the  subjacent  coal.  They  constructed  a  part 
of  their  railway  on  the  land  so  purchased.  The  landowner 
subsequently  granted  a  lease  of  the  coal.  The  lease  was  at 
an  acreage  rent ;  and  the  lessee  covenanted  to  work  out  all 
the  coal  during  his  term.  The  lessee  gave  the  company  notice 
of  his  intention  to  work  within  the  forty  yards'  limit.  The 
company  thereupon  compensated  the  lessee,  and  the  coal  was 
left  unworked.  The  lessee  afterwards  surrendered  the  lease 
to  the  landowner  ;  and  the  latter  sold  the  mine  to  the  defen- 
dant. Shortly  before  the  expiration  of  the  term,  for  which  the 
lease  had  been  granted,  the  defendant  gave  the  company  notice 
of  his  intention  to  work  the  coal  left  unworked  by  the  lessee ; 
and  he  claimed  compensation  without  regard  to  the  payment- 
previously  made  to  the  lessee.  The  company  filed  their  bill, 
offering  compensation,  having  regard  to  their  previous  pay- 
ment ;  and  asking  for  an  injunction  to  restrain  the  defendant- 


1  See  Smith  v.  G.  W.  R.  Co.,  3 
A.  C.  178,  179,  180,  185,  188,  191; 
and  cf.  Consett  Wat.  Co.  v.  Ritson,  22 
Q.  B.  D.  333—336,  i)er  Cave,  J.  As  to 
the  difficulty  which  may  sometimes 
be  met  in  assessing  the  compensation. 


see  the  instance  put  by  Mellish,  L.J. 
(G.  W.  R.  Co.  V.  Smith,  2  Ch.  D.  252), 
of  a  woman  entitled  during  widow- 
hood. 

'  As  to  s.  6,  see  ante,  p.  375  n.i. 

:<  3  A.  C.  1G5. 


lessee. 
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from  working.  It  was  contended  on  the  part  of  the  defendant, 
that  the  company  had  compensated  the  lessee  and  him  alone ; 
and  accordingly,  until  the  defendant  was  compensated  as  the 
then  absolute  owner,  he  was  entitled  to  work.  It  was  con- 
tended, on  the  other  side,  that  the  Legislature  could  never 
have  intended  that  the  company  should  be  obliged  to  pay 
more  than  once  for  the  same  coal ;  that,  if  the  defendant 
was  thereby  prejudiced  in  respect  of  royalties  to  which  he 
might  have  been  entitled  under  the  lease,  the  Legislature  had 
provided  a  special  method  of  compensating  him  under  section  6  ; 
and  that  that  compensation  they  had  offered  to  give  him  by 
their  bill.  The  latter  contention  was  upheld  by  the  Court, 
and  an  injunction  was  granted.^ 

A  further  question  was  discussed,  but  not  decided,  in  SmWi  v.  Proportion  of 

^,  Ti-7  /-Yimi  •  compensation 

(jrcat    Western  Radicay  Co.-     ihe  company,   on  paymg   the  payable  to 

compensation  to  the  lessee,  took  from  him  a  covenant  to  con- 
tinue to  pay  the  acreage  rent  pursuant  to  the  lease.  The  lessee 
failed  to  make  some  of  the  j^ayments  of  rent  which  accrued 
due  before  the  lease  was  surrendered.  The  company,  by  their 
pleadings,  offered  to  make  good  the  arrears  of  rent  to  the 
lessor ;  and  the  question  whether  they  were  bound  to  do  so  did 
not  therefore  call  for  decision.  Lord  Cairns,  however,  ex- 
pressed an  opinion  -^  that  the  dealing  between  the  company  and 
the  lessee  "  not  only  was  consistent  with,  but  actually  contem- 
plated, the  payment  of  the  acreage  value,  the  value  of  150L  an 
acre  of  the  mineral  property,  to  the  lessor;  "  and  said  that  he 
should  have  felt  a  difficulty  in  granting  an  injunction  unless 
the  company  had  made  provision  for  the  arrears  of  rent  which 
the  tenant  had  failed  to  pay.  Lord  Penzance,  on  the  other 
hand,  considered  that  the  lessee  had  the  entire  interest  in  the 
minerals,  that  the  whole  compensation  money  had  therefore 
been  properly  paid  to  him,  and  that  the  company  were  not 
bound  to  pay  for  the  same  thing  twice  over.  The  latter  view 
is  open  to  the  objection,  that  the  lessee's  interest  in  the 
minerals  was  subject  to  the  payment  of  rent,  and  to  the  rights 
of  the  lessor  in  case  such  rent  was  not  paid. 

'  See  the  form   of   the  decree,  pp.  -  3  A.  C.  165. 

183,  192,  193.     It  affirmed  G.  W.  11.  •'  At  pp.  181,  182. 

Co.  V.  Smith,  2  Ch.  D.  235. 
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Where  rever-  Questions  may  arise  not  merely  as  between  the  lessee  and 
tlie  reversioner  ;  but  as  between  persons  entitled  to  the  rever- 
sion inter  sc.  Thus  in  Re  Barrington,^  minerals  were  devised 
in  trust  for  the  defendant  for  life  without  impeachment  of 
waste,  with  remainders  over.  The  minerals  were  in  lease  at 
the  testator's  death.  The  lessee  gave  a  railway  company 
notice  of  his  desire  to  work.  The  company  paid  compensation,  , 
and  part  of  it  was  apportioned  in  respect  of  the  lessor's  ^ 
interest.  The  minerals  in  respect  of  which  the  compensation 
was  paid  were  not  of  such  an  extent  that  they  could  not  have 
been  got  during  the  life  of  the  defendant.  Section  74  of  the 
Lands  CI.  Act,  which  relates  to  the  taking  of  land,  "  where 
less  than  the  whole  fee  simple  thereof  "  is  acquired,  provides, 
that  the  Court  may  deal  with  the  compensation  in  such 
manner  as  to  give  to  the  parties  interested  "  the  same  benefit 
"therefrom  as  they  might  lawfully  have  had  from  the  lease 
"  estate  or  reversion,  in  respect  of  which  such  money  shall 
"  have  been  paid,  or  as  near  thereto  as  may  be."  Under  these 
circumstances  the  defendant  was  held  entitled  to  the  above- 
mentioned  apportioned  part.'- 
Extent  of  Although  a  person   is   only   entitled   to   be    compensated 

"^—l^^s^tSipL^^  according  to  the  extent  of  his  interest,^  a  mine  owner  bound, 
as  between  himself  and  the  surface  owner,  to  leave  support 
for  the  surface,  is  entitled  to  receive  compensation  as  if 
he  were  not  so  bound.  This  follows  from  the  decision  in 
Poniitney  v.  Clayton.^ 

Where  the  parties  do  not  agree  as  to  the  amount  of  com- 
pensation under  section  78  of  the  Rail.  CI.  Act,  or  section  22 
of  the  Wat.  CI.  Act,  "  the  same  shall  be  settled  as  in  the  other 
"cases  of  disputed  compensation."  These  words  refer  to  the 
practice  under  the  Lands  CI.  Act  as  regards  disputed  com- 
pensation. It  follows  (1)  that  the  claimant  may  have 
arbitration,  or  the  verdict  of  a  jury,  at  his  option  ;°  (2)  that 


How  recover- 
able. 


1  33  Ch.  D.  523. 

-  See  also  Eobinson's  Settlement 
Trusts,  1891,  3  Ch.  132,  133  ;  and  of. 
the  decision  in  the  latter  case,  which 
arose  under  s.  69,  and  is  cited  ante, 
pp.  1.39,  140. 

■'  See  ajite,  p.  377. 


^  11  Q.  B.  D.  820.  The  dicta  to 
the  contrary  of  Cave,  J.,  in  Consett 
Wat.  Co.  V.  Ritson,  22  Q.  B.  D.  335, 
are  wrong.  See  ante,  pp.  369,  370. 
Cf .  the  law  under  Acts  like  the  Dudley 
Canal  Act,  ante,  p.  342. 

•^  Under  s.  68  of  the  Lds.  CI.  Act : 
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if  lie  has  recourse  to  arbitration,  and  if  the  company  refuse 
to  take  up  the  award,  he  may  have  a  mandamus  to 
compel  them.^ 

The  bond  required  to  be  given  under  section  85  of  the  Lands  Bond  under 

-  ^      .  Lds.  Cl.  Act. 

CI.  Cons.  Act,  1845,  by  a  company  desirous  of  entering  upon 
lands  before  agreement  come  to,  award  made,  or  verdict  given, 
does  not  include  within  its  condition  compensation  for  minerals 
under  sections  78  and  81  of  the  Eail.  Cl.  Act,  or  under 
sections  22  and  25  of  the  Wat.  Cl.  Act,  but  only  the  purchase 
money  for  the  lands  taken,  and  compensation  for  the  execution 
of  the  works.- 

/.    Mode  of  Worlcing — Mijiing  Comiiuoiications — Damage  hy 
Severance — Bifilit  to  Inspect. 

A  mine  owner  left  at  liberty  to  work  his  mines  must,  under  Working 
the  express  terms  of  section  79-'  of  the  Rail.  Cl.  Cons.  Act,  work  proper  and 
them  in  a  manner  "  projDer  and  necessary  for  the  beneficial  ^^^^^^• 
working  thereof  and  according  to  the  usual  manner  of  working 
such  mines  in  the  district."  *  And,  if  any  damage  is  caused  by 
his  not  doing  so,  he  will  be  liable  to  make  it  good.^ 

If  the  working  of   mines  under  a  railway,   or  within  the  Mining  com- 

_  "  munications 

prescribed  distance,  is  prevented  by  reason  of  apprehended  under  ss.  so 

injury  to  the  railway,  the  owners,  lessees,  and  occupiers  of  spectlve  Acts. 

such  mines,  "  and  whose  mines  shall  extend  so  as  to  lie  on 

'*  both  sides  of  the  railway,"  may,  under  section  80  of  the  Eail. 

Cl.    Act,    make   such    communications   between    such  mines 

through  the  intervening  mines  as  may  bo  requisite  to  enable 

them  to  work  them.     But,  under  the  same  section,  no  such 

see  R.  V.  L.  &  N.  W.  R.  Co.,  1894,  2  the  special  Act  had  not  been  passed 

Q.  B.  512.     As  to  setting  aside  the  so  that  no  wilful  damage  be  done  to 

verdict  of  a  jury  fixing  the  amount  of  the  said  works,  and  so  that  the  said 

compensation,  see  the  Colonial  case  mines  be  not  worked  in  an  unusual 

of  Brown  v  Comm.  for  Railways,  15  manner  "  :  see  ante,  p.  355. 

A.  C.  240.  •»  G.  W.  R.  Co.  v.  Bennett,  L.  R. 

1  Under  s.  35  of  the  Lds.  Cl.  Act :  2  H.  L.  39,  42  ;  Pountney  v.  Clayton, 

see  R.  V.  L.  &  N.  W.  R.  Co.,  siq).  11  Q.  B.  D.  835,  837,  844  ;  Mid.  R. 

'  Ex   parte    Neath   &    Brecon    R.  Co.  v.  Miles,  30  Ch.  D.  G39  ;  33  ib. 

Co.,  2  Ch.  D.  201.  646. 

•■»  A7ite,  p.  351.     The    language    of  ■'  G.  W.  R.  Co.  v.  Bennett,  L.  R.  2 

the  corresponding  section  (23)  of  the  H.  L.  39 ;  INIid.  R.  Co.  v.  Robinson, 

Wat.  Cl.  Act,  is  "  as  if  this  Act  and  15  A.  C.  27. 
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iSTot  necessary 
that  mines 
should  be 
within  pre- 
■scribed  dis- 
tance. 


Necessary 
that  com- 
munications 
should  be 
under  rail- 
way or  water- 
works. 


Necessary 
that  mines 
should  lie  on 
both  sides — 
:Mid.  Rail.  Co. 
V.  Miles. 


coniiiiunicalion  may  l)e  of  greater  dimensions  than  those 
prescribed.  Nor  may  the  same  be  cut  or  made  upon  any  part 
of  the  railway  or  works,  or  so  as  to  injure  the  same,  or  to 
impede  the  passage  thereon.^  And,  by  section  82,  if  any 
damage  be  sustained  by  the  owner  of  the  lands  lying  over  the 
mines,  the  working  whereof  shall  have  been  so  prevented,  by 
means  of  the  making  of  any  such  communication,  the  company 
are  bound  to  make  him  full  compensation.-  Section  24  '^  of 
the  Wat.  CI.  Act  is  similar  to  section  80  of  the  Bail.  CI.  Act ; 
but  the  former  Act  contains  no  provision  similar  to  section  82 
of  the  latter. 

It  is  not  necessary  that  the  mines  so  "  extending"  should 
be  within  the  prescribed  distance.  The  heading  of  the  sec- 
tions, "  And  with  respect  to  mines  lying  under  or  near  the 
railway,  be  it  enacted,"  *  includes  mines  which  lie  at  a  greater 
distance  than  40  yards. ^  The  application  of  section  80  of 
the  Bail.  CI.  Act  to  mines  outside  the  prescribed  distance 
is  consistent  with  the  non-application  of  section  79.^ 

It  is,  however,  necessary  that  the  mining  communications 
should  be  under  the  railway  or  waterworks.  A  mine  owner 
will  not  be  permitted  to  enter  upon  and  across  a  line  of 
railway,  in  order  to  reach  and  work  his  mines  on  the  other 
side."^  And  it  is  immaterial,  as  in  the  case  of  clay  and 
gypsum,  that  such  mines  can  practically  be  worked  only  from 
the  surface.  But  in  neither  case  does  he  suffer  loss.  For  he 
is  entitled  to  damages  under  section  81 ;  and  he  is  so  entitled, 
as  well  where  he  is  obliged  to  work  under  disadvantages,  as 
where  he  is  prevented  from  working  altogether.^ 

And  it  is  essential,  under  section  80  of  the  Bail.  CI.  Act  and 
section  24  of  the  Wat.  CI.  Act,  that  the  mines  in  question 
should  "extend  so  as  to  lie  on  both  sides  of  the  railway." 
In  Midland  RaiUray   Co.   v.  Miles'^  a  railway  company,  who 

1  Ayite,  p.  352. 

2  Ante,  p.  352.     Re  Gerard  &  L.  & 
N.  W.  R.  Co.,  1894,  2  Q.  B.  921. 

3  Ante,  p.  855. 
•*  See  ante,  p.  350. 
5  See  Mid.  R.  Co.  v.  Miles,  30  Ch.  D. 

640,  per  Pearson,  J. 
8  See  ante,  p.  371. 
'  Mid.  R.  Co.  V.  Miles,  sup.  G39,  G40. 


'*  lb.  640,  641.  See  also  Re  Gerard 
&  L.  &  N.  W.  R.  Co.,  1894,  2  Q.  B. 
921.  It  is  not  inconsistent  with  this 
result,  that  the  mine  owner  may  be 
entitled  to  work  the  same  class  of 
minerals  under  the  railway  by  quarry- 
ing them  :  see,  as  to  this,  post,  p.  423. 

8  30  Ch.  D.  684 ;  33  ih.  682. 
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afterwards  became  the  plaintiff  company,  bought,  under  the 
powers  of  a  special  Act  and  of  the  Kail.  CI.  Act,  two  pieces  of 
land  ;  and  on  parts  of  the  pieces  of  land  purchased  they  made 
two  railways,  railway  A.  to  the  left  and  railway'  B.  to  the 
right.  The  conveyances  were  silent  as  to  mines,  which 
therefore  continued  to  be  the  property  of  the  vendor.  The 
pieces  of  land  purchased  adjoined  other  land  of  the  vendor 
lying  to  the  right  of  railway  B.  Part  of  the  pieces  of  land 
purchased  lay  to  the  left  of  railway  A.,  and  became  super- 
fluous. The  vendor  afterwards  sold  to  Clarkson  so  much  of 
the  land  lying  to  the  right  of  the  railway  B.  as  immediately 
adjoined  the  railway.  The  defendant  was  the  successor  in 
title  of  the  vendor.  The  defendant  acquired  the  superfluous 
land  to  the  left  of  railway  A. ;  and  he  afterwards  acquired  a 
right  of  way  over  the  land  previously  sold  to  Clarkson,  for  the 
purpose  of  working  the  minerals  under  the  land  between  the 
railways.  Finally  the  plaintiff  company  paid  for  the  mines 
under  the  sites  of  the  railways.  It  was  admitted,  that,  as  the 
defendant  was  the  owner  of  the  mines  on  both  sides  of  rail- 
way A.,  he  was  entitled  to  work  the  mines  under  the  land 
between  the  railways  by  means  of  passages  made  under 
railway  A.^  But  it  was  held,  that,  as  he  was  not  owner, 
lessee,  or  occupier  on  both  sides  of  railway  B.,  but  had  a  mere 
right  of  way  over  the  land  previously  sold  to  Clarkson,  he  was 
not  entitled  to  work  the  mines  under  the  land  between  the 
railways  by  means  of  passages  made  under  railway  B.- 

And  it  was  held  that  in  the  latter  respect  his  position  was  Other  mining 
not  affected  by  the  doctrine  of  a  way  of  necessity.     No  right  tions— way  of 
founded  upon  the  doctrine  could  api)ly  when  the  defendant's  ^^^^'^^^^^^'y- 
predecessor  sold  to  the  railway   company  ;  for  it  was   then 
perfectly  within  his  power  to  work  the  mines  under  the  land 
between   the   railways   by   means   of   passages  made    under 
railway  13.     And  any  right  founded  ui)()ii  tJK;  docii-jne,  when 
the  defendant's  prcsdecessor  sold  to  Clarkson,  would  be  a  right 
as  between  the  defendant's  predecessor  and  Clarkson,  to  which 
the   railway   company   were   no   parties.''     However,  a   mine 
owner  who   cannot  resort,  and  never  could  have  resorted  to 

.     1  See  33   Ch.   I),   at  pp.  043,   G48,  "  See  p.  G49. 

€49,  ■'  See  p  G44. 
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section  80  of  the  Eail.  CI.  Act  or  section  24  of  the  Wat.  CI. 
Act ;  to  enable  him  to  work  the  mines  in  question  ;  may  be 
entitled  to  work  them  under  the  doctrine  of  a  way  of  necessity. 
Thus  the  owner  of  ironstone  or  limestone,  ordinarily  got  by 
surface  operations,  is  entitled,  if  he  is  not  compensated,  to 
enter  upon  the  surface  of  a  railway  and  break  it  up,  in  order 
to  reach  and  work  the  ironstone  or  limestone.^  So,  where  the 
barrier,  instead  of  being  horizontal  is  vertical.  A  mine  owner 
may  be  entitled  to  pierce  such  a  barrier  to  reach  and  work  his 
mines.-  And  in  either  case  it  is  immaterial  that  the  barrier 
itself  consists  or  partly  consists  of  other  mines  which  he  has 
previously  sold  to  the  company.^ 

By  section  81  of  the  Eail.  CI.  Act  the  company  are  bound 
"  from  time  to  time  "  to  pa}^  "  to  the  owner,  lessee,  or  occupier 
of  any  such  mines  extending  so  as  to  lie  on  both  sides  of  the 
railway,  all  such  additional  expences  and  losses,"  as  may 
be  incurred  by  severance,  or  by  interruption  to,  or  interference 
with  his  working,  and  for  any  minerals  not  purchased  b}'  the 
company  which  he  is  prevented  from  working.'^  Section  25 
of  the  Wat.  CI.  Act  contains  somewhat  similar  provisions.'' 

It  will  be  noticed  that  the  earlier  part  of  each  of  these 
sections  is  confined  to  mines  "  extending  so  as  to  lie  on  both 
sides  "  ;  resembling  in  this  respect  sections  80  and  24  of  the 
respective  Acts,  and  making,  therefore,  the  decision  in  Midland 
liailivay  Co.  v.  Miles  ^  applicable."  The  later  parts  of  sections 
81  and  25  of  the  respective  Acts  apply  to  "any  minerals  not 
purchased."  ^  But  it  is  by  no  means  certain  that  the  words  in 
the  earlier  part  of  each  section  do  not  govern  the  whole  section.^ 


^  See  post,  pp.  422  ct  scq.,  where  the 
law  on  this  subject  is  discussed  and 
stated. 

-  See  In  re  Gerard  &  L.  &  N.  W. 
R.  Co.,  1895,  1  Q.  B.  466,  per  Lord 
Esher ;  471,  per  Rigby,  L.  J. 

3  See  S.  C.  The  facts  are  partly 
stated,  ante,  p.  365.  The  barrier  in 
question  consisted  of  the  minerals 
included  in  the  notice  to  treat. 

•*  Ante,  p.  352. 

»  Ante,  p.  355.  S.  25  also  contains 
the  words  "or  by  reason  of  such 
apprehended  injury  from  the  working 


thereof  as  aforesaid  :  "  see,  as  to  the 
effect  of  this,  ante,  p.  376. 

6  33  Ch.  D.  632 :  see  ante,  p.  382. 

"  See  HoUiday  v.  Wakefield,  20 
Q.  B.  D.  710,  per  Cave,  J. 

s  See  ib.  710,  711,  per  Cave,  J. 

8  Fry  and  Lopes,  L.JJ.,  and  Lord 
Bramwell  thought  that  they  did  :  see 
Holliday  v.  Wakefield,  20  Q.  B.  D. 
717,  719  ;  1891,  A.  C.  88.  Lord  Esher 
thought  that  they  did  not :  see  20 
Q.  B.  D.  715.  Lord  Herschell  thought 
it  doubtful :  see  1891,  A.  C.   105,  106. 
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Midland  Raibcai/  Co.  v.  Miles,^  the  facts  of  which  have  been  Circum- 
ah-eady  stated,-  shows  the  circumstances  under  which  a  claim  ^Siih  dTim' 
may  be  made  for  damage  by  severance.  It  was  there  held,  may  be  made, 
that  the  defendant  was  not  debarred  from  working  the  mines 
under  the  land  between  the  railways  ;  and  that  he  was  not  there- 
fore entitled  to  damages  upon  that  footing.  He  could  not 
be  so  debarred,  having  regard  to  his  right  to  work  by  means  of 
passages  made  under  railway  A.  And  the  inability  which  his 
predecessor  voluntarily  came  under,  to  work  by  means  of  pas- 
sages made  under  railway  B,  could  not  alter  his  position  to  the 
disadvantage  of  the  company.  The  company  would  otherwise 
be  under  an  obligation,  not  merely  to  pay  for  mines,  the  work- 
ing of  which  they  stopped,  but  to  pay  for  adjoining  mines, 
which  it  was  possible  to  work,  and  to  the  working  of  which 
they  offered  no  objection.  But  it  was  also  held,  that,  if,  through 
being  obliged  to  work  the  mines  in  question  by  means  of  pas- 
sages under  railway  A,  he  was  put  to  any  extra  expense,  he 
would  be  entitled  to  damages  under  section  81.'^ 

As  in  the  case  of  minerals  left  unworked,^  so  in  the  case  of  when  com- 
minerals  severed,  the  question  sometimes  arises,  when  the  com-  P^"s^*/o" 

tor  SG\  GrOjiiCG 

pensation  is  payable.  payable. 

In    WJiiteJiouse  v.    Wolverhampton  Ilailway   CoJ"  the  mine-   whitehouse 
owner  was  in  course  of  working  a  continuous  seam  of  coal,  !"'  ^^''^]^'^^- 

°  '    hampton 

when  the  railway  company  took  a  narrow  strip  of  surface  l^ail.  Co. 

which  intersected  the  coal.     His  workings  had  been  confined 

to  the  south  side  of  the  strip,  but  were  rapidly  approaching 

the  north  side  ;  and  he  was  about  to  sink  two  additional  pits 

in  order  to  get  the  coal  on  the  north.     The  intended  site  of 

one  of  these  pits  was  in  the  centre  of  the  railway  strip,  and 

had  been  selected  because  it  could  be  worked  by  the  engine  of 

an  existing  pit  on  the  south  ;  and  the  mine-owner  had  already 

acquired  the  right  to  lay  spoil  on  an  area  beside  the  site. 

In   consequence   of    the    site    being   taken    by   the    railway 

company,  he  was  under  the  necessity  of  sinking  the  pit  in  a 

position  from  which  it  could  not  be  worked  by  the  engine  of 

the  old  pit,  and  of  acquiring  other  land  for  the  deposit  of  the 

»  33  Ch.  D.  G32.  per  Pearson,  J. ;  ayite,  p.  384. 

-  Ante,  pp.  382,  383.  •»  See  ante,  p.  375. 

»  See  also  S.  G.  30  Ch.  D.  040,  G41,  "  L.  R.  5  Exch.  6. 

M.M.  C  C 
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spoil.  In  these  circumstances  the  mine-owner  claimed  (1)  the 
expense  of  engine  and  plant  for  the  new  pit ;  (2)  the  extra 
expense  of  working  the  engine  ;  (3)  the  expense  occasioned 
by  change  of  site ;  (4)  the  extra  expense  of  raising  pit  frames 
and  depositing  spoil  ;  and  (5)  the  cost  of  providing  new  land 
for  spoil.^  Notwithstanding  the  words  "  from  time  to  time," 
the  mine-owner  was  allowed  these  expenses. 

So  in  Hollidaij  v.  Wakefield,"  where  the  mine-owners  were 
held  entitled  to  compensation  in  respect  of  the  loss  arising 
from  their  being  compelled  to  sink  a  pit  outside  the  site  on 
which  they  had  originally  intended  to  sink.-^ 

Where  the  parties  do  not  agree  as  to  the  amount  of  losses 
or  expenses  under  section  81  of  the  Eail.  CI.  Act,  or  section  25 
of  the  Wat.  CI.  Act,  "  the  same  shall  be  settled  by  arbitration." 
The  claimant  has  not,  therefore,  an  option  to  have  a  jury,  as 
under  sections  78  and  22  of  the  respective  Acts.^  Where, 
however,  he  does  not  claim  independently  under  section  81  or 
25  of  the  Act  in  question,  but  his  claim  is  merely  consequential 
to  a  claim  under  section  78  or  22,  he  will  be  treated  as 
proceeding  under  section  78  or  22  ;  and  his  claim  will 
accordingly  be  determinable  under  the  Lands  CI.  Act.^ 

It  has  been  already  stated,  that  the  bond  required  to  be 
given  under  section  85  of  the  Lands  CI.  Act  does  not  include 
within  its  condition  compensation  under  section  81  of  the 
Kail.  CI.  Act,  or  section  25  of  the  Wat.  CI.  Act.'' 

A  company  purchasing  land  under  the  Kail.  CI.  Act  may 
enter  and  inspect  the  mines,  and  make  use  of  the  mining 
machinery,  for  the  purpose  of  ascertaining,  whether,  in  their 
working,  sufficient  support  is  left  for  the  railway.  And,  in 
a  proper  case,  they  may  compel  the  mine-owner  to  take  all 
necessary  precautions  for  the  protection  of  the  railway.^  And 
the  Wat.  CI.  Act  contains  provisions  of  a  somewhat  similar  kind.*^ 


1  The  facts  are  taken  from  Lord 
Watson's  judgment  in  Holliday  v. 
Wakefield,  1891,  A.  C.  at  p.  98. 

2  1891,  A.  C.  81 :  see  pp.  84,  95,  98. 

3  See  also  In  Be  Gerard  &  L.  &  N. 
W.  R.  Co.,  1894,  2  Q.  B.  920 ;  1895, 
1  Q.  B.  468. 

••  See  ante,  p.  .380:  see  R.  v.  L.  & 
N.  W.  R.  Co.,  1894.  2  Q.  B.  519,  520. 


5  See  R.  V.  L.  &  N.  W.  R.  Co.,  siq?. 
520,  521.  As  to  the  effect  of  including 
such  claims  as  that  in  respect  of  a 
fire  in  the  mine,  see  s.  c.  at  p.  521. 

6  See  ante,  p.  381. 

7  See  8  &  9  Vict.  c.  20,  ss.  83— 
85,  ajite,  pp.  352,  353;  G.  W.  R.  Co. 
V.  Bennett,  L.  R.  2  H.  L.  42. 

8  See  s.  26  ;  ante,  p.  356. 
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fl.  Section  '21  JVat.  CI.  Act. 

There  is  no  provision  in  the  Eail.  CI.  Act  corresponding  S.  27  of  Wat. 
^Yith  section  27^  of  the  Wat.  CI.  Act.  Under  sections  78,  79,- 
of  the  Rail.  CI.  Act  and  sections  22,  28,'^  of  the  Wat.  CI.  Act, 
the  mine-owner  has  no  power  to  compel  the  company  to 
compensate  him  for  the  mines.  His  remedy,  if  they  refuse  to 
compensate,  is  to  proceed  to  work  his  mines  without  regard 
to  support  for  the  surface.  In  the  case  of  a  railway  this  is 
sufficient.  For  the  only  injury  which  can  ensue  is  injury 
to  the  railway.  But,  in  the  case  of  waterworks,  the  result  of 
the  working  may  be  not  only  to  injure  the  waterworks,  but  to 
drown  the  mines.  Section  27  of  the  Wat.' CI.  Act  was  meant 
to  meet  this  case.  The  effect  of  it  is  to  preserve  to  the  mine- 
owner  his  common  law  right  to  an  action,  in  case  his  mine 
is  injured  by  the  escape  of  the  water  ;^  and  to  preclude 
waterworks  undertakers  from  sheltering  themselves  behind  the 
authority  of  the  statute.'  And  if  so,  it  may  be,  that  the  mine- 
owner  is  not  merely  entitled  to  recover  damages  for  the  injury 
after  it  is  done ;  but  that,  in  a  proper  case,  he  may  have  an 
injunction  to  restrain  it.*^* 

//.  Puvchases. 

The  nature  and  extent  of  the  power  of  a  railway  or  water-  Nature  and 

.     -^  *^  .      extent  of 

works  company  to  purchase  mines  have  been  already  stated.'     power. 
The  power  of  preventing  the  working  of  a  mine  upon  the  Difference 

.     .  .  between  pur- 

terms  of  compensatmg  the  owner  is  m  some  respects  wider  and  chasing  and 
in  others  narrower  than  the  power  of  purchasing  a  mine.  The  IJ^nsat?on°™' 
former  power  is   not   confined    to   mines   lying  under  lands 
within  the  limits  of  those  described,  nor  is  it  only  exercisable 
within  the  prescribed  time.     It  applies  to  mines  under  lands 

'  Ante,  p.  35G.  sec  also  20  Q.  B.  D.  708,  per  Mathew, 
-  Ante,  p.  351.  J-     See,  however,  1891,  A.  C.  101,  ^vr 
3  Ante,  pp.  354,  355.  Lord  Watson,  who  thought  that  the 
*  As  to  this,  see  x>OHt,  p.  47G.  undertakers   might   pay   damages,  if 
■'  See  Holliday  v.  Wakefield,  1891,  they  "  preferred  not  to  remove   the 
A.  C.  87,  88,  per  Lord  Bramwell ;  90,  nui.sance."     See  also   the   provisions 
l)er  Lord   Halsbury  ;    101,  per  Lord  as  to  the  security   of  reservoirs  con- 
Watson  ;  103,  per  Lord  Herschell.  tained  in  2G  &  27  Vict.  c.  93,  ss.  3—10. 
•"'  Bee  ib.   89,  per  Lord  Bramwell  :  -■  Ante,  pp.  154  et  seq. 

cc  2 
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outsiiK'  tilt'  limits :  ;uul  it  is  exercisable  at  all  times. ^  On  the 
other  hand,  the  conipaiiy  do  not  by  paying  the  comi^ensation 
actiuire  the  property  in  the  mines  and  minerals  in  resj^ect  of 
which  they  pay  it.  Those  mines  and  minerals  continue  the 
property  of  the  landowner ;  and,  although  he  cannot  remove 
them,  neither  can  the  company.- 
NoohiiRntion       It  has  heen  already  seen  that  there  is  no  obligation  on  a 

to  purchase.  .  .  '  ^ 

railway  or  waterworks  company   to  purchase  mines.      They 


may,  if  they  prefer,  allow  the  w^orldng  to  proceed.-^ 

7.  Ptih.  Health  Act,  1883. 

Generally.  The  decisions  Hinder  the  Pub.  Health  Act,  1875,  and  the 

Gas  CI.  Act,  led  tQ  great  practical  inconvenience;  and  the 
Acts  were  altered  by  the  Pub.  Health  Act,  1875  (Support  of 
Sewers)  Amendment  Act,  1883  ;  the  provisions  of  which  have 
been  already  stated." 

General  effect  The  title  of  this  Act  is  misleading.  Its  provisions  are  not 
confined  to  sewers  ;  but  apply  also  to  works  of  drainage,  light- 
ing, and  water  supply.^  The  general  effect  of  the  Act  is  to 
place  sewers  and  other  sanitary  work  constructed  by  a  local 
authority  on  a  similar  footing  to  railways  and  waterworks  con- 
structed under  the  Rail,  and  Wat.  CI.  Acts  ;  and  therefore  to 
negative  the  application  of  the  doctrine  of  implied  grant.' 
There  are,  however,  some  special  points  which  require  to  be 
noticed. 

I^uj>spective  For  the  purpose  of  negativing  the  application  of  the  doctrine 
of  implied  grant,  the  Act  is  retrospective.  It  applies  to 
sanitary  work  existing  at  the  passing  of  the  Act,  as  well  as 
to  that  subsequently  constructed." 

Sub-section  2  of  section  3  provides  that  the  local  authority 

jcriM  di.u  may  specify  and  define  the  nature  and  extent  of  support  which 
they  require  to  be  left,  and  that  their  notice  for  that  purpose 
may  extend  to  minerals  beyond  the  forty  yards  limit,  or  to  such 

57^.^75" ^'°"  '■  ^^'''  ^-  ^°"  '' ^'' ""■        '  ^^^  «''''■'  PP-  330,  331. 

I'jj  5^5  '"  ^^^<?,  PP-  35C— 358. 

*Spp /.«/'«  ,^„    ^Kc   -.r.  "  ^®®    ^^^    definition    of    sanitary 

See  ante,  pp.  156,  157.     Cf.  as  to  work  in  s   2 

making  compensation  ante    nn    "^ia  to 

eigcq.                                       '  ^P"  ^^  ^ee  ante,  i',i).  358  ct  seq. 


Mtnc«  out- 
aide  pre- 
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less  distance  as  they  think  fit.  There  is,  therefore,  a  differ- 
ence in  this  respect  bet^Yeen  this  Act  and  the  Rail,  and  Wat. 
CI.  Acts.i 

Compliance  ^Yith  sub-section  3  of  section  3  is  a  condition  Deposit  of 
precedent  to  the  right  of  a  local  authority  to  recover  for  injury  l^^'^"*^- 
from  subsidence.- 

A  reversioner  to  whom  the  Act  applies  is  not  in  the  same  Position  of 
jiosition  as  regards  compensation  as  he  would  be  under  the  '^'^"^®^^^°^^^^- 
Eail.  or  Wat.  CI.  Acts.     Section  6  of  the  Wat.  CI.  Act   is 
not   incorporated   with    the    Pub.    Health    Act,    1883 ;    and 
whether  a  reversioner  has  a  remedy  of  any  kind  is,  to  say  the 
least,  doubtful.'' 

While  the  Act  negatives  the  application  of  the  doctrine  of  Express 
implied  grant,^  it  allows  the  future  acquisition  of  the  right  prescription. 
of  support  by  express  statutory  grant ; ''  and  it  does  not  affect 
a  right  previously  acquired  by  express  grant,  or  apparently  by 
prescription. '' 

Sect.  6.— PRESCRIPTION. 

The  right  of  support  for  land  in  its  non-natural  state  is  not  Enjoyment 

necessarily  acquired  either  by  express  grant, "or  implied  grant. ^  memory. 

It   may   be   acquired  by  enjoyment   from  the  time  of   legal 

memory.^     And  where  the  right  is  claimed  on  this  ground,  the 

claim  to  it  cannot  be  defeated  by  reason  only,  that  actual  proof 

is  given,  by  scientific  or  other  evidence,  that  the  non-natural 

state  must  of  necessity  have  originated  at  a  time  later  than 

that  of  legal  memor3^^"     The  fiction  of  a  grant  made  and  lost 

in  modern  times  may,  it  seems,  be  applied,  so  as  to  destroy 

the  effect  which  such  proof  might  otherwise  have.'^ 

The  right  of  support  for  land  in  its  non-natural  state  may  Adverse 

enjoyment 

'  See  ante,  pp.  370,  371.  "  lb.     As  to    prescription,  see  inf. 

-  See  South  Staffordshire,  &c.,  Co.  ''  Ante,  p.  306. 

V.  Mason,    56  L.  J.  Q.  B.   255,   and  «  lb. 

a7ite,  p.  365.  '■>  Angus  v.  Dalton,  4  Q.  B.  D.  162, 

='  In    G.    W.    R.    Co.    V.    Smith,    2  170,  171,  185,  186  ;  Dalton  v.  Angus, 

Ch.D.  254,  Baggallay,  L.J. .suggested  6  A.  C.  762,  763,  783,  784,  810.     Sec 

that  possibly   a   remedy   might   also  Bell  v.  Love,  10  Q.  B.  D.  559,  560. 

have  been  available  under  s.  81  of  the  ^"  Angus  v.  Dalton,  svj).  172,  186, 

Rail.  CI.  Act.  I'J'J. 

■*  Sees.  4,  and  see  aw/c,  pp.  358  cisc^.  "  J6.  172,  ^;er  Thesiger,  L.  J. 

^  See  s.  5. 
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for  twontv 


Former 
doubts, 
whether 
chiim  could 
not  be  de- 
feated if 
enjojinent 
dissented 
from. 


also  1)0  ai'([iiircJ  by  iin  adverse  enjoyment  for  twenty  years.^ 
However,  an  enjoyment  for  twenty  years  can  only  confer  the 
right,  if  ilio  servient  owner  was  capable  of  making  a  grant.- 
No  such  right  can,  for  example,  he  obtained  against  a  lunatic.^ 
And  an  enjoyment  for  twenty  years  can  only  confer  the  right,  if 
the  servient  own(M-  knew,  or  might  have  known,  that  some  altera- 
tions as  to  support  were  being  made.^  But  if  he  had  or  might 
have  had  this  knowledge,  it  is  not  necessary  that  he  should 
also  have  been  aware  of  the  extent  or  details  of  the  alterations.^ 
And  an  enjoyment  for  tw^enty  years  cannot  confer  the  right,  if 
the  person  claiming  it  has  practised  deception  or  concealment. 
If  a  person,  who  knows  that  an  artificial  weight  is  being  in  fact 
imposed,  makes  inquiries  as  to  its  extent  or  details,  and  receives 
false  or  misleading  information,  no  right  can  be  acquired 
against  him  by  prescription.  And  if  the  weight  is  imposed 
secretly  or  surreptitiously,  so  as  to  keep  material  facts  from 
his  knowledge,  his  position  is  the  same.''  And  an  enjoyment 
for  twenty  years  cannot  confer  the  right,  if  the  position  of  the 
parties  is  regulated  by  statute."^ 

Whether,  after  the  right  has  been  in  point  of  fact  enjoyed 
for  twenty  years,  the  claim  to  it  cannot  be  defeated  by  mere 
proof,  that  the  enjoyment  was  never  actually  assented  to,  or 
was  dissented  from,  was  formerly  not  free  from  doubt.  For  it 
was  a  received  doctrine,  that  the  right  of  support  for  land  in 
its  non-natural  state  is  only  a  negative  or  passive  easement ;  * 
not  susceptible  of  interruption  by  the  servient  owner ;  and  not 
therefore  an  easement  obtainable  by  twenty  years'  enjoyment 
within  the  meaning  of  section  2  of  the  Prescription  Act.^    The 


'  Rogers  v.  Taylor,  2  It.  &  N.  828  : 
see  also  Richards  v.  Jenkins,  17  W.  R. 
31,  33  ;  Angus  v.  Dalton,  4  Q.  B.  D. 
162,  170,  171,  185,  186,  201;  Dalton 
V.  Angus,  6  A.  C.  794,  801 ;  Green  v. 
Belfast  Tramways  Co.,  20  L.  R.  Ir.  85. 

-  Angus  V.  Dalton,  siqj.  162,  170, 
171,  185,  180. 

=«  lb.  174,  186 ;  Dalton  v.  Angus, 
siq).  751,  771,  827. 

••  Dalton  V.  Angus,  sit]).  801,  828  : 
but  see  779. 

'  lb.  801,802,828. 

«  16.  802,  827,  828.     See  Lcmaitre 


V.  Davis,  19  Ch.  D.  281. 

''  See  ante,  p.  346. 

>*  Angus  V.  Dalton,  sup.  197,  203  ; 
Dalton  V.  Angus,  sup.  776. 

'■•  2  &  3  Will.  4,  c.  71.  "  No  claim, 
which  may  be  lawfully  made  at  the 
common  law  by  custom,  prescription, 
or  grant  to  any  way  or  other  ease- 
ment, or  to  any  watercourse,  or  the 
use  of  any  water  to  be  enjoyed,  &c., 
when  such  way  or  other  matter  as 
herein  last  before  mentioned  shall 
have  been  actually  enjoyed  by  any 
person  claiming  right  thereto  without 
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statute,  therefore,  having  regard  to  this  doctrine,  gave  no 
facilities  for  answering  the  above  question.^  Moreover, 
ahhough  there  were  numerous  cases  containing  dicta  on  the 
subject ;  ~  and  although  such  cases  showed  a  great  preponde- 
rance of  opinion  in  favour  of  the  proposition,  that  the  claim 
could  not  be  so  defeated  ;  '^  the  reasons  urged  against  it  were  of 
the  greatest  weight.^  How  was  the  acquisition  of  the  right  to 
be  resisted  ?  Was  a  man  obliged,  in  order  to  resist  it,  to  remove 
the  support  within  the  twenty  years?  If  he  did,  he  would, 
or  might,  in  pulling  down  his  neighbour's  property,  also  injure 
or  ruin  his  own ;  and  that,  when  his  interest  did  not  require 
it ;  and  when,  therefore,  nothing  but  grievous  loss  would 
ensue  to  both  parties.  He  would,  too,  run  the  risk  of  having 
it  shown  that  his  neighbour's  property,  even  in  its  natural 
state,  would  have  fallen  by  the  withdrawal  of  the  support,  and 
of  being  made  liable  accordingly.-^  It  would  be  a  reproach  to 
the  law,  if,  to  prevent  the  acquisition  of  the  right,  it  were 
necessary  to  resort  to  a  course  so  irrational  and  so  perilous. 


interruption  for  the  full  period  of 
twenty  years,  shall  be  defeated  or 
destroyed  by  showing  only  that  such 
way  and  other  matter  was  first 
enjoyed  at  any  time  prior  to  such 
period  of  twenty  years ;  but  never- 
theless such  claim  may  be  defeated 
in  any  other  way  by  which  the  same 
is  now  liable  to  be  defeated,"  &c. 
See  Solomon  v.  Vintners'  Co., 4  H.  &N. 
599. 

1  See  Webb  v.  Bird,  10  C.  B.,  N.  S. 
28.3,  _2jer  Erie,  C. J.;  Arkwright  v. 
Gell,  5  M.  &  W,  233;  Angus  v. 
Dalton,  3  Q.  B.  D.  85 ;  4  ib.  1G2,  170, 
185, 197,  198  ;  Dalton  v.  Angus,  6  A.  C. 
742,  7G4.  The  statement  in  Hyde 
V.  Thornborough,  2  C.  &  K.  254,  that 
the  right  in  question  is  within  2  &  3 
Will.  4,  c.  71,  s.  2,  was  regarded  as 
erroneous. 

-  See  Palmer  v.  Fleshees,  1  Sid. 
107 ;  Stansell  v.  JoUard,  1  Selw.  N.  V. 
11th  edit.  457 ;  Brown  v.  Windsor, 
1  Cr.  &  J.  20;  Wyatt  v.  Harrison,  3 
B.  &  Ad.  871 ;  Dodd  v.  Holme,  1  A. 
&  E.  493 ;  Partridge  v.  Scott,  3  M.  & 
W.  220 ;  Hyde  v.  Thornborough,  2  C. 


&  K.  254  ;  Humphries  v.  Brogden,  12 
Q.  B.  749;  Gayford  v.  Nicholls,  9 
Exch.  708  ;  Rowbotham  v.  Wilson,  8 
E.  &  B.  140,  142 ;  Rogers  v.  Taylor,  2 
H.  &  N.  828  ;  Brown  v.  Robins,  4  ih. 
186,  190;  Solomon  v.  Vintners'  Co., 
ib.  598,  599,  G02  ;  Hunt  v.  Peake,  Joh. 
711 ;  Bonomi  v.  Backhouse,  E.  B.  &  E. 
655 ;  Richards  v.  Jenkins,  17  W.  R. 
31,  33.  See  also  Met.  Bd.  Wks.  v. 
Met.  R.  C,  L.  R.  3  C.  P.  622  ;  and 
cf.  Woodall  V.  Hingley,  14  L.  T.,  N.  S. 
1G7. 

■^  Dicta  in  favour  of  the  proposition 
are  expressed  more  or  less  broadly  in 
most  of  the  cases  cited  in  the  pre- 
ceding note,  except  Brown  v.  Robins, 
and  Solomon  v.  Vintners'  Co.  The 
latter  cases  contain  dicta  expressly 
against  it.  Woodall  v.  Hingley,  sup., 
also  contains  a  dictum  against  the 
proposition. 

••  See  Arkwright  i'.  Gell,  5  M.  &  W. 
203 ;  Solomon  v.  Vintners'  Co.,  sup., 
p.  599.  See  also  Dalton  v.  Angus,  G 
A.  C.  764,  775,  779,  805-807. 

•''  See  ante,  p.  29G. 
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Oil  the  other  hand,  was  a  man  ohliged,  m  order  to  resist 

the   acquisition   of   the   right,    to   bring   an   action?     If   so, 

upon   what   principle   could   such   an   action   be  supported '? 

For  the  dominant  owner,  in  imposing  the  artificial  weight 

in   the  first   instance,   was   clearly  acting   within  his  lawful 

rights.i 

^'^■^°"  ^'-  These  reasons  were  fully  considered  in  Daltoii  v.  Anqus,- 

Angus.  .  "^  •' 

where  an  express  decision  upon  the  subject  in  question  was 
pronounced  by  the  House  of  Lords.  In  that  case  two  adjoin- 
ing houses,  which  were  estimated  to  be  upwards  of  a  hundred 
years  old,  had  been  occupied  as  dwelling-houses  by  the 
respective  predecessors  in  title  of  the  plaintiffs  and  the  defen- 
dants until  about  twenty- seven  years  before  the  date  of  the 
defendants'  excavations.  The  plaintiffs'  predecessor  then  con- 
verted his  house  into  a  coach  factory;  and,  in  doing  so,  he 
concentrated  on  one  particular  spot  of  the  defendants'  soil  a 
weight,  to  which  the  entire  range  of  that  soil  had  previously 
contributed  support.  The  defendants'  predecessor  was  com- 
j)etent  to  grant  the  right  of  support;  and  he  knew,  or  might 
have  known,  that  alterations  were  in  fact  being  made.  The 
plaintiffs'  predecessor  acted  openly  and  without  deception  or 
concealment ;  but  without  having  obtained  from  the  defend- 
ants' predecessor  any  grant  of  the  right  of  support,  or  any 
assent  to  the  use  of  such  support.  The  defendants  took  down 
their  house,  and  dug  cellars  in  the  soil ;  and,  as  the  result,  the 
whole  factory  fell.  It  was  held  that  the  plaintiffs  were  entitled 
to  recover.'^ 
Law  as  laid  The  law  applicable  to  the  case  was  laid  down  as  follows  : — 

down  in  this  . 

case.  Lnmterrupted  enjoyment  for   twenty  years  of   the  right  of 

support  for  land  in  its  non-natural  state  raises  a  presump- 
tion of  a  grant  of  the  right ;  assuming,  that  the  servient 
owner  was  comjietent  to  make  a  grant,  knew  or  might  have 
known  that  some  artificial  w^eight  existed,  and  the  domi- 
nant owner  acted  without  deception  or  concealment.  And 
this  presumption  cannot  be  rebutted  by  mere  proof  by  the 

1  See  ]\Iordue  v.  Durham,  L.  R.  8  •'  Affirming  Angus  v.  Dalton,  4 
C.  P.  336 ;  Dalton  v.  Angus,  6  A.  C.  Q.  B.  D.  162,  which  reversed  S.  C. 
756,  764,  775,  784,  796.  3  ib.  85. 

2  6  A.  C.  740. 
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servient  owner,  that  he  had  made  no  grant  either  at  the  com- 
mencement or  during  the  continuance  of  the  enjoyment ;  or 
•even  that  he  had  positively  dissented  from  the  enjoyment. 
And  the  acquisition  of  the  right  cannot  be  prevented  by  any 
legal  proceedings.  It  can  only  be  prevented  by  actual  physical 
interruption,  liowever  difficult  or  inconvenient  or  ruinous  to 
the  person  interrupting  such  interruption  may  be.^  Indeed, 
although  it  was  not  necessary  for  the  decision,  the  doctrine 
that  the  right  of  support  for  land  in  its  non-natural  state  is 
only  a  negative  or  passive  easement,-  was  expressly  challenged 
by  Lords  Selborne  and  "Watson  ;  ■'  and  the  former  laid  it  down 
that  it  is  in  fact  an  easement  within  section  2  of  the  Prescrip- 
tion Act.^  Upon  this  point,  however,  Lord  Blackburn  refused 
to  express  an  opinion.^ 

The  right  of  support  for  land  in  its  non-natural  state  can-   Support  for 
not,  how'ever,  be  acquired  by  prescription,  if  the  person  claiming  natural  state 
it  is  disentitled  to  support  for  the  land  in  its  natural  state. '^  necessary. 
No  donht  Bell  v.  Love''  contains  observations  to  the  contrary. 
But  the}^  were  not  necessaiy  for  the  decision;  and  cannot  be 
sustained.  ^ 

And  in  order  that  such  a  right  may  be  so  acquired,  the  Unlawful  or 

dominant  owner  must   have   acted   reasonably   and   without  ^^^  ^^^  *^°"" 

negligence.     If  iniurv  to  a  building  or  a  watercourse,  which  dominant 

°    ^  .  ...  owner. 

would  otherwise  have  had  a  prescriptive  right  to  support,  can 

be  attributed  to  the  fact  that  it  was  in  the  first  instance  con- 
structed in  an  unreasonable  manner ;  or  with  some  serious 
intrinsic  weakness  ;  or  with  some  serious  extrinsic  weakness, 

'  See  Angus  v.  Dalton,  4  Q.  B.  D.  "  See    Rowbotham    v.    Wilson,    6 

1G2,  172,  173,  176,  177,  186,  187,  ^jer  E.  &  B.  593,  605  ;  8  ib.  123  ;  8  H.  L.  C. 

Thesiger  and  Cotton,  L.JJ. ;  Dalton  348,  365. 

V.  Angus,  6  A.  C.  796,  797,  801,  802,  '  10   Q.  B.  D.  547,   570,   571,  i^er 

per  Lord  Selborne :  see  also  pp.  753,  Lindley,  L.  J. ;   professing   to   follow 

760,  785,  786.     Cf.  Sturges  v.  Bridg-  Dalton  v.  Augus,  siq).  740. 

man,  11  Ch.  D.  852.  ^  The  main  decision  in  Rowbotham 

-  Ante,  p.  390.  v.     Wilson,     siq).,     was     frequently 

^  See  Dalton  v.  Augus,   sit2).  793,  referred  to    in    other    parts    of    the 

798,   831,   adopting  the   opinions  of  case,    and    was    mentioned    in     his 

Lindley  and  Bowen,  JJ.,  763,  784.  lordship's   own    judgment.     But    he 

••  76.798:  see  also  Lemaitrer.  Davis,  oould  not  have  used  the  observations 

19  Ch.  D.  281,  290,  291.     The  section  in  question,  if  his  attention  had  been 

is  cited,  ante,  p.  390,  n.-'.  called  to  the  decision  upon  the  point 

»  Dalton  V.  Angus,  sup.  815.  stated  in  the  text. 
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Loss  of  right 
by  omission 
to  repair. 


as,  for  instance,  on  loose  sandy  soil,  or  soil  honeycombed 
by  mining  operations ;  its  owner  cannot,  prima  facie,  recover 
against  the  adjoining  owner  for  removing  the  support.^ 
However,  if,  notwithstanding  the  condition  of  the  dominant 
tenement,  no  injury  would  have  occurred  but  for  the  acts  of 
the  servient  owner,  the  latter  will  be  liable.-  And  in  no  case 
is  the  servient  owner  justified  in  accelerating  the  injury.'^  If 
he  does,  the  owner  of  the  building  or  the  watercourse  may 
recover  in  proportion  to  the  damage  actually  sustained.^ 

And  a  right  so  acquired  for  an  artificial  weight  may  be  lost. 
by  omitting  to  keep  the  subject-matter  in  proper  repair.'' 


Brine-pump- 
ing— modus 
operandi — 
effect  upon 
surface. 


PART  D.— BRINE-PUMPING. 
(a)  Common  Law  Right. 
As  between  the  owners  of  adjoining  lands,  brine-pumping  is,, 
under  the  following  conditions,  usually  conducted  in  the  follow- 
ing modes,  and  with  the  following  results;  and  of  the  two 
modes  the  first  is  by  far  the  more  common  :  (1)  Where,  owing 
to  the  looseness  of  the  soil,  water  percolates  freely,  A.  sinks 
and  pumps  in  his  own  land,  and  confines  his  operations  to  so 
doing.  As  the  result,  water  percolating  naturally  in  B.'s  land, 
and  charged  with  salt,  is  drained  into  A.'s  land,  and  appro- 
priated by  A.  (2)  Where,  owing  to  the  rocky  nature  of  the  soil, 
there  is  little,  if  any,  percolating  water,  A.  sinks  through  the 
rock  in  his  own  land,  and  sends  water  down  the  hole.  The 
water  so  sent  down  spreads  into  B.'s  land,  and  acts  upon  the 
salt  in  the  same  manner  as  in  the  case  of  the  naturally  per- 
colating water.  A.  then  pumps  ;  and  a  result  follows  similar  to  ■ 
that  in  the  first  mode.     In  the  salt  districts  these  operations 


1  See  Dodd  v.  Holme,  1  A.  &  E. 
493;  Partridge  v.  Scott,  3  M.  &  W. 
229;  Woodall  v.  Hingley,  14  L.  T., 
N.  S.  167  ;  Angus  v.  Dalton,  4  Q.  B.  D. 
175,  181 ;  Dalton  v.  Angus,  6  A.  C. 
755,  760,  787,  828. 

-  Richards  v.  Jenkins,  17  W.  R.  32, 
33. 

^  See  Dodd  v.  Holme,  sup.  505, 
506,  507. 


■*  Walters  v.  Pfeil,  M.  &  M.  362; 
Dodd  V.  Holme,  sup. 

'  See  Walters  v.  Pfeil,  sup.  362 ; 
Dodd  V.  Hohne,  sup.  493,  503.  If 
the  building  had  fallen  merely  in 
consequence  of  its  infirm  condition, 
the  defendants  would  not  have  been 
liable:  Dodd  v.  Holme,  seyj.  p.  506, 
per  Taunton,  J.  Cf.  the  case  of 
im]Dlied  grant,  ante,  p.  309. 
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are  conducted  upon  a  large  scale ;  and  large  quantities  of  salt 
are  in  consequence  dislodged  from  land  without  the  consent  of 
the  landowners.  "When  the  first  mode  is  adopted,  surface  sub- 
sidences ensue  of  a  most  destructive  kind.  When  the  second 
is  adopted,  surface  subsidences  may  also  ensue ;  but,  from  the 
nature  of  the  soil,  produce  far  less  damage. 

As  will  be  seen  hereafter,^  A.  is  free  from  liability,  if,  as  the  Common  law 

if-1-  1  ■•!•  I'l  position. 

mere  result  of  smknig  and  pumpnig  m  his  own  land,  perco- 
lating water  is  drained  away  from  B.'s  land,  and  appropriated  by 
A.  And,  at  common  law,  he  is  none  the  less  free,  because  the 
water  so  drained  away  and  appropriated  is  charged  with  salt, 
which  previously  lay  in  B.'s  land,  and  because  the  sole  object 
of  his  operations  is  to  obtain  such  salt.  If,  therefore,  A. 
adopts  the  first  mode  above  described,  B.  is  without  a  remedy 
at  common  law.  If  A.  adopts  the  second  mode,  he  introduces 
a  new  element,  which  acts  upon  B.'s  land.  He  is,  therefore, 
liable  ~  at  common  law  for  the  damage  (if  any)  which  ensues. 
But,  in  the  great  majority  of  cases,  A.  is  not  the  only  person 
who  is  operating.  Several  persons  are  usually  operating  at 
the  same  time  in  dift'erent  places  adjoining  B.'s  land;  and  it  is 
difficult,  if  not  impossible,  to  prove  that  the  dislodgment  of 
the  salt  is  due  to  the  acts  of  any  one  (rather  than  another)  of 
such  persons.  This  state  of  things  led  to  the  passing  of  the 
Brine-Pumping  (Compensation  for  Subsidence)  Act,  1891. 
Under  this  Act  the  districts,  in  respect  of  which  its  provisions 
are  applied,  become  subject  to  a  special  law,  by  which  the 
brine-pumpers  and  the  landowners  are  thenceforth  governed, 
and  which  will  be  presently  mentioned.-^  Brine-pumpers  and 
landowners  in  other  districts  remain  subject  to  the  general 
law. 

ifi)  Briiic-VntnpiiKj  {Compensatio^i  for  Siihsidcitcc)  Art,  181J1.' 

Any  "owner"  (by  which  is  meant  the  person  for  the  time  Formation  of 
bfeing  receiving  the  rack  rent,  or  who  would  receive  it  if  the  d^su-icr^ 
land  were  let  at  a  rack  rent)''  or  "owners'"  of  land  in  any 
county  of  an  aggregate  rateable  value  of  not  less  than  i*"2,000, 

'  Post,  p.  453.  ••  54  &  55  Vict.  c.  40. 

^  See  post,  pp.  4G5,  46G.  *  S.  52. 

3  See  inf.  &nd jjost,  pp.  39G — 399. 
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Compensa- 
tion Board. 


Compensa- 
tion fund. 


and  any  sanitary  authority  in  any  county,  may  apply  to  the 
Local  Government  Board  to  have  a  compensation  district 
formed.^  If  the  Board  think  that  a  sufficient  j^rimu  facie  case 
is  made  out,  they  may  direct  a  local  inquiry  to  be  held  by  an 
inspector  ;  ~  and  if,  after  receiving  his  report,  they  determine  to 
form  a  compensation  district,  they  frame  a  provisional  order 
to  that  effect,  and  deposit  copies  of  it,  and  advertise  it  in  the 
district.'^  The  provisional  order  requires  to  be  confirmed  by 
Parliament;  and  if,  while  the  bill  for  that  purpose  is  pending,  a 
petition  is  presented  against  the  order,  it  may  be  referred  to  a 
select  committee,  and  the  petitioner  may  appear  and  oppose  as 
in  the  case  of  a  private  bill.^ 

For  every  compensation  district  the  Act  provides  for  the 
establishment  of  a  compensation  board. ^  The  compensation 
board  is  a  body  corporate.'^  One-third  consists  of  persons 
(not  being  brine-pumpers,  or  persons  employed  by  them  for 
the  purposes  of  their  business)  appointed  by  the  county 
council :  one-third  of  persons  elected  by  the  brine-pumpers ; 
and  one-third  of  persons  (not  being  brine-pumpers  or  persons 
employed  by  them  for  the  purposes  of  their  business) 
appointed  by  the  local  sanitary  authority.  And  the  Local 
Government  Board  fix  their  number,  their  mode  of  election, 
and  other  similar  matters.'' 

The  compensation  board  is  required  to  maintain  a  com- 
pensation fund  for  their  district.^  The  fund  is  to  be  formed 
by  a  rate''  levied  on  all  the  brine-pumpers  in  the  district^"  of 
such  amount  (not  exceeding  in  the  aggregate  in  any  period 
of  twelve  months  threepence  per  thousand  gallons  of  brine 
pumped  in  the  district  ^^)   as   the   compensation  board  may 


1  S.  3. 

-  S.  4.  As  to  the  procedure  on  the 
inquiry,  see  ss.  5,  45. 

■■'  S.  6. 

•*  S.  7.  As  to  altering  the  boun- 
daries of  a  compensation  district,  see 
s.  8. 

■^  S.  9. 

*  S.  10.  As  to  the  dissolution  of 
the  compensation  board,  see  s.  49. 

7  S.  11.  As  to  their  meetings  and 
proceedings,    committees,    surveyors 


and  other  officers,  see  ss.  12 — 19,  and 
schedule  ;  as  to  investment  of  monies, 
see  s.  20  ;  as  to  auditing  accounts,  see 
s.  46  ;  and  as  to  bye-laws,  s.  48. 

s  S.  21. 

»  S.  21.  As  to  the  mode  of 
assessing  and  recovering  the  rate, 
and  computing  the  quantity  of  brine 
pumped,  see  ss.  36,  39 — 41,  43;  and 
as  to  appeals  from  the  rate,  see  s.  42. 

in  S.  37. 

11  S.  38. 
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consider  sufficient  to  meet  the  claims  for  compensation  mider 
the  Act,  the  expenses  of  the  board,  and  the  formation  (if 
thought  desirable)  of  a  reserve  fund  to  meet  exceptional 
claims,  or  provide  for  deficiencies.^ 

The  damage,  for  which  compensation  mav  l^e  made  under  What  damage 

may  be  com- 

the  Act,  is  damage  of  the  following  kinds  only,  arising  from  pensated  for. 

subsidence   which   has   happened    after   the   passing   of   the 

Act:— 

(1)  Depreciation  of  land  (not  including  any  erection  or 
works  on  or  under  the  land  except  as  below  mentioned) 
subsiding  or  becoming  permanently  submerged,  including 
any  necessary  expense  of  fencing  ; 

(2)  Destruction  or  structural  damage  of  buildings,  and 
walls  of  all  kinds,  but  not  including  damage  to  machinery 
or  fixtures,  whether  removable  or  not ; 

(3)  The  proper  and  necessary  expense  of  building  retaining 
walls,  or  ])olting  together,  underpinning,  or  otherwise  sup- 
porting, raising,  or  repairing  buildings  and  walls  ; 

(4)  The  proper  and  necessary  expense  of  altering  the 
approaches  to  or  the  levels  of  lands  or  ])uildings ; 

(5)  The  proper  and  necessary  expense  of  raising,  lowering, 
diverting,  or  making  good  private  roads,  bridges,  fences, 
sewers,  or  drains. - 

No  claim  can,  however,  be  made  by  any  person,  unless 
he  has  such  title  to  or  interest  in  the  property  damaged, 
as  would  entitle  him  to  recover,  if  the  damage  had  been 
caused  by  the  wrongful  excavation  by  any  other  person  of 
strata  underlying  or  supporting  such  property ;  and  the 
compensation  is  not  to  exceed  the  actual  loss  sustained  or 
the  expense  necessary  to  make  good  the  damage.''  The 
board  may  also  contribute  towards  the  extra  cost  of  building, 
rebuilding,  or  replacing  any  existing  or  future  l)uilding 
within  its  district  on  some  system  or  style  of  building, 
whereby  it  can  conveniently  be  raised,  and  may  provide 
plans  and  models  of  buildings  recommended  as  suitable  for 
the  purpose  aforesaid.^ 


•  S.   3G. 

As  to   the  reserve  fund, 

^  Ih. 

see  s.  44. 

'  lb. 

2  S.  22. 
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Claim  for 
compensa- 
tion. 


Regulations 
as  to  claims. 


Notice  and 
adjudication 
of  claims. 


Power  of 
inspection. 

Application 
of  compensa- 
tion. 

Power  to  pur- 
chase lands. 

Register, 


In  ortler  to  make  a  claim  for  compensation  under  the 
Act,  it  is  necessary  to  allege  : — 

(1)  That  damage  as  above  -  mentioned  has  been  caused 
to  some  property  by  subsidence  of  the  same  or  other  land 
resulting  from  brine-pumping,  and  subsequent  to  the  passing 
of  the  Act ;  and 

(2)  That  the  claimant  has  such  title  to  or  interest  in 
the  property  so  damaged,  or  some  part  thereof,  as  would 
entitle  him  to  recover  if  the  damage  had  been  caused  by 
wrongful  excavation  by  any  other  person  of  strata  underlying 
or  supporting  such  property.^ 

And  notice  in  writing  of  the  damage  must  be  given  to 
the  board,  or,  if  none,  the  local  sanitary  authority  within 
six  months  after  it  becomes  apparent.- 

The  form,  time,  and  manner  of  claims  may  be  prescribed 
by  regulations ;  and  once  or  oftener  in  each  year  the  board 
are  to  advertise  a  time  for  sending  in  claims.^ 

Notice  of  claims  is  given  by  the  board  to  the  brine- 
pumpers,  and  the  date  of  adjudication  is  advertised  in 
some  local  newspaper.  The  claims  are  then  adjudicated 
upon,  or  by  agreement  with  the  claimants  may  be  referred 
to  arbitration.^ 

Surveyors  authorised  by  the  board  may  inspect  premises 
which  are  in  question  under  the  Act.'^ 

The  board  may  require  the  compensation  to  be  expended  in 
filling  up  holes  in  the  lands  injured,  or  in  restoring  buildings.^ 

The  board  have  large  powers  to  purchase,  sell,  and  otherwise 
deal  with  lands  ;  and  to  pull  down  buildings.'^ 

The  board  are  required  to  keep  a  register  of  lands  injured, 
and  of  lands  sold  by  the  board  subject  to  restrictive  con- 
ditions, together  with  maps ;  and  such  books  and  maps  are 
open  to  inspection.^ 


1  S.  23  (1). 

"'  lb. 

:<  S.  23  (2)  (8). 

•»  S.  23  (4)  (5).  As  to  the  mode  of 
dealing  with  claims,  and  the  recovery 
of  sums  awarded,  see  ss.  24,  25,  26. 
Appeals  lie  to  the  County  Courts 
(s.  27),  and  special  cases  may  be  stated 


(s.  28)  ;  but  there  can  be  no  appeal 
or  special  case  where  the  amount 
claimed  does  not  ex.ceed  £100  (s.  29). 

5  S.  47. 

«  S.  30. 

7  Ss.  31,  32,  33. 

«  S.  34. 
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Compensation  under  the  Act  cannot  l)e  claimed  by  : —        Who  cannot 

(1)  A    railway   or    canal    company,    except   in   respect   of  pensation!" 
property  not  connected  with  the  railway  or  canal ; 

(2)  A  gas  or  water  company  ; 

(3)  A  county  council  or  municipal  corporation  ; 

(4)  A  sanitary,  highway,  or  other  local  authority  ; 

(5)  A  brine-pumper  ; 

(6)  An  owner  of  land  receiving  brine  rents,  or  salt  royalties 
or  other  similar  remuneration ; 

(7)  Owners  or  occupiers  of  salt  or  alkali  works  ; 

(8)  The  trustees  of  the  Eiver  Weaver  Navigation.^ 

Except  as  provided  by  the  Act  no  action  or  proceedings  Restriction 
may  be   commenced   in   respect   of   any  damage   for   which  °^  actions. 
compensation  has  been  claimed  under  the  Act." 


PART    E.— SUPPORT    FROM    WATER. 


There  may  be  gradations  of  every  kind  of  support,  from  Generally, 
solid  rock  to  gravel  or  sand  or  bog,  the  right  reaching  over  a 
greater  or  less  area,  according  to  the  stability  of  the  soil.  But 
the  principle  of  the  right  does  not  necessarily  apply  to  the 
extreme  case  of  support  from  water.  The  right  of  support 
from  water  depends  upon  the  right  of  the  other  party  to 
abstract  or  divert  it.  If  A.  is  entitled  to  abstract  or  divert 
water,  B.  is  not  entitled  to  have  it  retained  for  purposes  of  sup- 
port. The  right  to  abstract  or  divert  water  depends,  prima 
facie,  upon  whether  the  water  flows  naturally,  or  in  an  artificial 
channel ;  flows  in  a  defined,  or  undefined  course  ;  or  percolates. 
And  the  prima  facie  position  may  be  altered  by  grant,  express 
or  implied.  The  general  law  on  this  subject  will  be  subse- 
<|uently  considered.''  There  are,  however,  two  cases  in  which 
the  right  of  support  from  subterranean  water  was  exi)ressly 
claimed  on  the  ground  of  implied  grant ;  which  will  now  be 
stated. 

In  Elliot  V.  North  Easier n  Ilailirau  Co.^  there  was  at  the  Elliot?'. 

N.  E.  Rail. 
1  S.  50.  •*  Sec  2wst,  pp.  449,  452,  453,  455.         C  j. 

lb.  *  10  H.  L.  C.  333  :  see  ante,  p.  327. 
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time  of  the  purchase  of  land  hy  a  company  for  the  purpose  of 
erecting  a  railway,  underneath  the  land  purchased,  and  also' 
underneath  some  adjoining  land  of  the  vendor,  an  old  mine 
Avliich  had  l)een  drowned  for  more  than  forty  years.  The 
drowning  was  due  to  the  accidental  overflowing  of  a  neighbour- 
ing river.  The  water  stood  eighty  fathoms  deep  in  a  perpen- 
dicular shaft  in  the  mine,  and  from  this  shaft  ran  horizontally 
several  passages,  which  were  filled  with  water.  On  the  sur- 
face of  the  purchased  land  the  company  constructed  a  portion 
of  their  works.  Vertical  support  to  the  land  so  burdened  w'as 
in  part  given  by  the  hydrostatic  pressure  of  the  w^ater  in  the 
shaft,  and  was  also  in  part  given  by  the  water  in  the  hori- 
zontal passages.  The  mine  owner  gave  the  company  notice 
of  his  intention  to  work  the  mine,  and  for  that  purpose  ta 
pump  out  the  water  in  the  shaft  and  passages  ;  and  the  com- 
pany took  proceedings  to  restrain  him.  The  Court  held  that- 
the  company  had  no  right  to  pi'event  the  mine  owner  from 
withdrawing  the  water.^  The  circumstance  of  the  water  being 
in  the  shaft  and  passages  was  purely  accidental,  and  one  which 
the  company  might  have  known  there  was  every  probability 
of  the  mine  owner  altering. 

Popplewell  V.       It^j  PoppleiccU  V.  HodJilnsoH,-  a  conveyance  of  land  in  Man- 
Hodkinson.  '' ^         .  '  "^ 

Chester  contained  a  covenant  by  the  grantee  to  build  in  order 

to  secure  a  chief  rent.  The  land  was  wet  and  spongy.  The 
plaintiff  (who  claimed  under  the  grantee)  built  cottages  on 
the  land  ;  but  he  did  not,  before  doing  so,  drain  the  land,  so 
as  to  make  it  more  suitable  to  bear  the  weight  of  the  cottages. 
Subsequently  the  ownership  of  the  adjoining  land  (the  title  ta 
which  was  derived  from  the  same  grantor)  became  vested  in 
persons  who  employed  the  defendant  to  build  a  church 
thereon.  With  a  view  to  effectually  draining  such  adjoining 
land,  and  thereby  securing  a  good  foundation  for  the  church, 
the  defendant  excavated  deeply.  The  plaintiff's  land  was  in  con- 
sequence drained  :  it  subsided  ;  and  the  cottages  were  injured. 
The  Court  considered  that,  the  adjoining  land  being  close  to 

1  Varying  the  order  of  V.-C.  Wood  was  at   liberty    to    drain    the    water 

(1  J.  &  H.  145),  as  affirmed  by  Lord  from   the    shaft,   but    not    from    the 

Campbell   (2   De   G.    F.    &   J.    423)  ;  passages. 

according  to  which  the  mine  owner  -  L.  E..  4  Ex.  248. 
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an  important  and  populous  city,  the  plaintiff's  predecessor 
should  have  had  strong  grounds  for  supposing  that  it  would  be 
built  upon  ;  and  would,  if  necessary  for  that  purpose,  be  effectu- 
allv  drained.  It  moreover  considered  that  the  plaintiff  was 
guilty  of  neglect  in  not  draining  his  own  land  in  the  first 
instance.  It  was  therefore  held  that  the  plaintiff  was  without 
a  remedy.  It  was  at  the  same  time  intimated,  that  where  an 
owner  of  land  has  obtained  a  grant  for  a  particular  object,  and 
there  are  no  exceptional  circumstances  in  the  case,  he  may 
properly  insist,  as  against  his  grantor,  that  the  withdrawal  of 
subterranean  water  will  deprive  him  of  a  reasonable  degree  of 
support  for  the  due  execution  of  that  object ;  and  may  make 
his  grantor  liable  accordingly. 


PART    F.— REMEDIES. 


A  corporation  has,  j^rimd  facie,  the  same  remedies  in  respect  Corporations, 
of  subsidence  as  an  individual.' 

In  MitcJicll  V.  Darlci/  Mai)i  C'ulUcri/  Co.,'-'  two  possible  views   is  remedy 
were  suggested  in  the  Court  of  Appeal  as  to  the  real  cause  of  af  Time  "of  "^"^ 
action  when   support  was  removed.      Either  the  subsidence  subsidence, 

.  .         .  or  against 

itself  is  the  cause  of  action.     Or  the  cause  of  action  is  the  con-   owner  who 
tinning  omission  to  provide  artificial  support.''    And  in  discuss-  worked,  or 
ing  these  views  Bowen,  L.  J.,  said:'  "Applying  the  reasoning  against  both? 
of  ll'liilrliniise  V.  Fdloircs,''  it  seems  to  me  that  there  has  really 
been  not  merely  an  original  excavation  or  act  done,  l)ut  a  con- 
tinual withdrawal  of  support."  In  Daiicy  Main  Collirrij  Co.  v. 
Mitchell,*'  in  the  House  of  Lords,  Lord  Blackburn  (who  in  the 
actual  decision  was  in  a  minority)  made  the  following  ()l)serva- 
tions  upon  these  words:  "  If  I  could  take  that  view  of  the 
facts,  I  should  agree  in  the  conclusion.     But  I  cannot  take 
that  view  of  the  facts.     One  consequence  of  doing  so  would 

'  A.-G.    V.   Logan,  1891,   2   Q.    I',.           '  14  Q.  B.  D.  138. 

102,  104.  ■  10  C.  B.,  N.  S.  7G5,  784. 

■:  14  Q.  B.  D.  125.  '-  11  A.  C.  127. 
•^  See  ante,  p.  28G. 

M.M.  ,  D  I) 
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be  that  when  the  owner  in  fee  of  a  seam  of  coal  worked  it  out, 
and  died  leaving  it  in  this  state,  the  heir  of  the  land  in 
which  the  worked-out  seam  lay  would  be  liable  to  an  action 
for  continuing  a  nuisance.  Surely  the  facts  cannot  be  such  as 
would  produce  that  effect."^  These  observations  suggest  the 
important  question,  Is  the  remedy  against  the  mine-owner 
who  is  such  when  the  subsidence  happens,  or  against  the 
mine-owner  who  originally  worked,  or  against  both  ? 
Remedy  Lord  Blackbum's  observations   cannot  be  confined  to  the 

iov^the  tTuiT^  case  of  ancestor  and  heir.     They  equally  apply  to  the  case  of 
being.  vendor  and  purchaser ;  -  and    (what  is    still   more  startling) 

tenant  for  life  and  remainderman.  If,  therefore,  the  remedy 
is  against  the  owner  for  the  time  being,  serious  inconvenience 
or  injustice  may  arise.  On  the  other  hand,  if  the  owner  who 
originally  worked  is  the  person  liable,  serious  inconvenience 
may  also  arise.  The  vendor  of  partly  worked  mines  may  find 
it  necessary  or  prudent  either  to  substitute  artificial  support 
before  he  delivers  possession,  or  to  reserve  the  right  to  do  so 
afterwards,  or  to  obtain  from  his  purchaser  a  covenant  that 
the  latter  will  do  so.  Serious  injustice  may  also  arise. 
Having  regard  to  the  time  which  usually  elapses  between  the 
working  and  the  subsidence,  the  surface  owner  may  frequently, 
as  the  law  at  present  stands,  be  left  without  any  remedy  at  all. 
Por  (1)  the  wrongful  withdrawal  of  support  is  a  personal  tort,'^ 
and  not  (it  is  submitted)  the  mere  breach  of  an  implied 
obligation:^  (2)  the  mine-owner  who  originally  worked  may 
be  dead;  and  (3)  the  statutory  exception  to  the  maxim  Actio 
'personalis  niontnv  cum  persona  may  not  apply. ^'  It  is  sub- 
mitted that  (whether  the  owner  who  originally  worked  or  his 
estate  be  or  be  not  also  liable)  there  is  at  all  events  a  remedy 
against  the  owaier  for  the  time  being.  The  purchaser  or  lessee 
or  devisee  of  a  house,  which  through  want  of  repair  is  in  a 
dangerous  condition,  is  liable  for  any  injury  which  it  may 

>  11  A.  C.  at  p.  144.  »  See  Phillips  v.  Homfray,  24  Ch. 

2  In  G.  W.  R.  Co.  u.  Cefn,  &c.,Co.,  D.    439,   449    (the    fourth    inquiry); 

1894,  2  Ch.  169,  Kekewich,  J.,  inti-  Chapman  v.  Day,  49  L.  T.  436. 
mated,  that  a  purchaser  could  not  be  *  As  in  the   case   of   ecclesiastical 

liable  for  the  result  of  workings  by  dilapidations :  see  as  to  this  Batthy- 

his    vendor.      The    point    does    not,  any  v.  Walford,  36  Ch.  D.  279,  280. 
however,  appear  to  have  been  argued.  =  See,  as  to  this,  post,  p.  445. 
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cause  to  his  neighbour:^  and  it  is  difficult  to  see  how  a 
distinction  can  be  drawn  between  one  kind  of  continuing 
nuisance  and  another.  Indeed,  as  Lord  Blackburn  himself 
pointed  out,  any  other  conclusion  would  be  inconsistent  with 
the  actual  decision  in  Darley  Main  Colliery  Co.  v.  Mitchell.- 

It  is  also  submitted   that  the  vendor  or  lessor  of  partly  Sometimes 

IT-  ■^  ,^  1    ,  ,  •  ■■        remedy  also 

worked    mmes,    or    (where    the    statutory   exception    to    the  against  owoier 
maxim,  Actio  personalis  nioritnr  cum  persona,   applies")    his  aUy  woS. 
estate,  is  also  liable,  if  he  knew  or  ought  to  have  known  of 
the  condition  of  the  land,  and  did  not  take  a  covenant  from  his 
purchaser  or  lessee  to  remedy  it.     This  would  be  the  position 
if  the  case  were  one  of  a  dangerous  house. ^ 

Another  question  suggested  by  Darley  Main  Colliery  Co.  v.  Where  work- 
MitcheW  is  this  :  The  lateral  owner,  without  whose  workings  different 
there  would  not  have  been  any  further  subsidence,  had  not  o^™^'-'^- 
in  working  acted  unlawfully.*^  If,  however,  his  workings  had 
been  unlawful,  what  would  have  been  the  position  ?  It  might, 
for  example,  be  shown  that  they  would  have  caused  damage  to 
the  surface,  even  if  the  subjacent  mines  had  been  left  un- 
worked."  Or  the  subjacent  mines  might  have  been  worked 
more  than  twenty  years  previously,  and  an  easement  might 
have  been  acquired  against  the  lateral  owner  under  the 
principle  of  iJalton  v.  Anijus.^  In  Barley  Main  Colliery  Co.  v. 
Mitchell,'-'  Lord  Bramwell  expressed  his  opinion  that  the  law- 
ful character  of  the  lateral  workings  was  immaterial  for  the 
purpose  of  determining  whether  the  subjacent  owner  was 
lialde.  If  so,  the  surface  owner,  wlien  the  lateral  Morkings 
are  unlawful,  may  (and  of  course  usually  will)  proceed  against 
the  subjacent  owner  and  the  lateral  owner  in  the  same  action. 

If  a  mine-owner  demises  the  mine,  and  the  lessee  wrong-   Lessor  or 
fully  withdraws   support  from  the  surface,  it  is  against  the    ^^^^^' 
lessee,  and  not  against  the  lessor,  that  a  remedy  is  available. 

'  See  R.  V.  Pcdley,  1  A.  &  E.  827  ;  401 ;    Gwinnell  r.  Eames,  10  ib.  G58. 

Gandy  v.  Jubber,  5  B.  &  S.  78  (see,  '-•  11  A.  C.  127. 

however,  p.  485) ;  Broder  v.  Saillard,  "  See  ante,  pp.  294,  295. 

2  Ch.  D.  G92.  7  See,  as  to  this,  ante,  p.  29G. 

-  See  ante,  p.  287.  **  See  ante,  pp.  392,  .393. 

•'  See,  as  to  this,  2)os<,  p.  445.  '■'  11   A.    C.    at  p.    14G.      A   lateral 

•*  Sec  Rosewcll  v.  Pryor,  12  Mod.  worker,   who    is   a   trespasser,   is   of 

C39  ;  Todd  r.  Flight,  9  G.  B.,  N.   S.  course  in  a  similar  position.     As  to 

377  ;  Pretty  v.  Bickmore,  L.  R.  8  G.  P.  trespassers,  see  ]}Ost,  pp.  613,  614. 

1 1  t  >  ') 
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Previously 

specified 

remedies. 


Ill  like  manner,  if  a  mine-owner  grants  a  licence  to  work,  and 
the  licence  is  irrevocable,^  the  licensee  is  alone  responsible 
for  any  damage  for  the  wrongful  withdrawal  of  support.^' 
But  if  the  licence  is  revocable,  and  the  licensor  knows  that 
damage  may  ensue  from  the  contemplated  acts  of  the  licensee, 
the  licensor  may  be  made  responsible.  For  he  might  have 
revoked  the  licence,  and  so  prevented  the  damage.'^  If  how- 
ever, a  mine-owner  demises  the  mine ;  and  subsequently  sells 
the  land,  excepting  the  mine,  and  reserving  working  liberties, 
and  covenanting  to  make  compensation  for  all  damage  to  the 
surface  through  the  exercise  of  the  reserved  liberties  ;  and  the 
lessee,  in  the  exercise  of  his  own  rights,  works  and  withdraws 
the  support ;  the  remedy  is  against  the  lessor.^ 

A  railway  company  constructed  a  railway  on  the  level 
across  a  highway  in  a  district  of  which  the  relators  were 
the  urban  sanitary  authority.  Subsequently  the  defendants 
worked  mines  in  a  proper  and  usual  manner  beneath  the 
highway,  with  the  result  that  a  gradual  and  uniform  subsi- 
dence, to  the  extent  of  about  ten  feet  vertically,  took  place 
of  the  highway,  railway,  and  surrounding  land.  No  actual 
damage  was  done  to  the  highway  thereby,  nor  was  it  rendered 
less  convenient ;  but  the  railway  company  placed  ballast 
under  the  railway  so  as  to  maintain  it  at  its  original  level, 
with  the  result  that  an  embankment  was  formed  obstructing 
the  use  of  the  highway.  It  was  held,  that  the  remedy  (if 
any)  was  against  the  railwa}'  company,  and  not  against  the 
defendants.-'' 

Sometimes  particular  remedies  are  specified  by  anticipation, 
either  by  the  parties  themselves  or  by  the  Legislature,  for 
the  damage  which  may  be  sustained  by  the  withdrawal  of 
support ;  in  such  a  way  that  those  remedies  only  are  avail- 
able. And,  when  this  is  so,  care  should  be  taken  that  the 
specified  remedies  are  pursued.*^    But,  in  other  cases,  although 


1  See  ante,  pp.  2G2,  263. 

-  See  Atlvinson  r.  King,  2  L.  R. 
Ir.  320. 

•*  lb.  :  see  p.  337.  See  also  Siddons 
V.  Short,  2  C.  P.  D.  572  ;  cf.  White 
V.  Jameson,  18  Eq.  803. 

^  See  Berkeley  v.  Shafto,  15  C.  B., 


N.  S.  79,  97,  99  :  cf.  Harris  v.  James, 
45  L.  J.  Q.  B.  545. 

"  A.-G.  V.  Conduit  Coll.  Co.,  1895,  1 
Q.  B.  301.  Cf.  Evans  v.  M.  S.  &  L. 
E.  Co.,  36  Ch.  D.  626. 

"  Buccleuch  v.  Wakefield,  L.  R.  4 
H.  L.  377. 
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particular  remedies  may  be  specified,  the  ordinary  remedies 
may  be  also  available,  and  the  remedies  may  in  fact  be 
cumulative.^ 

Subject  to  the  necessity  in  proper  cases  of  pursuing  certain  Ordinary 
specified  remedies,  an  ordinary  action  for  damages  will  lie  for  damaocs. 
infringing  the  right  of  support.-  And  if  a  reversioner  and  a 
lessee  have  both  been  injured  in  respect  of  the  same  property, 
each  may  recover  in  proportion  to  his  injury."^  It  has  been 
already  seen  that,  in  respect  of  the  same  subsidence,  damages 
as  well  future  as  past  apparently  may,  and  therefore  should, 
be  recovered  in  a  single  action.^ 

An  injunction  may  also  be  obtained  to  restrain  the  infrac-  Injunction, 
tion  of  the  right.'  And  it  will  not  be  refused  on  the  mere 
ground  that  the  injury  is  of  such  a  nature  as  to  be  capable 
of  being  satisfied  by  damages.'"'  But  where  the  party  seeking 
it  has,  with  knowledge  of  the  probable  consequences,  abstained 
from  interference  until  the  workings  in  question  have  pro- 
ceeded for  a  considerable  distance,  and  considerable  expense 
has  been  incurred,  he  will  not,  having  regard  to  the  serious 
injury  which  may  be  caused  by  stopping  mining  operations,' 


1  Harris  v.  Ryding,  5  M.  &  W.  GO  ; 
Smart  v.  Morton,  5  E.  &  B.  80; 
]loberts  t'.  Haines,  G  E.  &  B.  643  ; 
Haines  i-.  Roberts,  7  ib.  625  ;  Dugdale 
V.  Robertson,  3  K.  &  J.  695  ;  Richards 
V.  Jenkins,  17  W.  R.  30. 

-  As  to  land  in  its  natural  state,  see 
Harris  v.  Ryding,  suj).  ;  Humphries 
r.  Brogden,  12  Q.  B.  739  ;  Smart  v. 
Morton,  siq).  ;  Bonomi  v.  Backhouse, 
E.  B.  &  E.  622;  Backhouse  v. 
Bonomi,  9  H.  L.  C.  503;  Proud  v. 
Bates,  34  L.  J.  Ch.  406,  412.  As  to 
land  in  its  non-natural  state,  see 
Hilton  r.  Granville,  5  Q.  B.  701  ; 
Roberts  v.  Haines,  siq).  ;  Haines  v. 
Roberts,  sii}>.  ;  Roger.s  v.  Taylor,  2  H. 
&  N.  828  ;  Brown  r.  Robins,  4  ib.  186  ; 
Allaway  v.  Wagstaff,  ib.  681 ;  Hunt  v. 
Peake,  Joh.  705  ;  Richards  v.  Jenkins, 
■111 p.  ;  Aspden  v.  Seddon,  1  Ex.  I). 
496  ;  Chapman  v.  Day,  47  L.  T.  705  ; 
Bell  V.  Love,  10  Q.  B.  D.  547  ;  Nor- 
manton  Gas  Co.  v.  Pope,  48  L.  T. 
C66,  affirmed  52  L.  J.  Q.  B.  629;  G. 


W.  R.  Co.  V.  Cefn,  &c.,  Co.,  1894,  2 
Ch.  157. 

■'  Stroyan  v.  Knowles,  Hamer  v. 
Knowles,  6  H.  &  N.  454. 

■•  Ante,  p.  287. 

•'•  As  to  land  in  its  natural  state, 
see  Proud  v.  Bates,  .34  L.  J.  Ch.  406. 
As  to  an  underlying  stratum,  see 
Mundy  v.  Rutland,  23  Ch.  D.  81. 
As  to  land  in  its  non-natural  state, 
see  Dugdale  v.  Robertson,  3  K.  &  J. 
695  ;  Hunt  v.  Peake,  Joh.  705  ;  Elliot 
V.  N.  E.  R.  Co.,  10  H.  L.  C.  333  ;  N. 
E.  R.  Co.  V.  Crossland,  2  J.  &  H.  5G5  ; 
2  Do  G.  F.  k  J.  550 ;  Buchanan  v. 
Andrew,  L.  R.  2  Sc.  &  D.  288 ;  G.  W. 
R.  Co.  V.  Smith,  2  Ch.  D.  235  ;  nom. 
Smith  r.  G.  W.  R.  Co.,  3  A.  C.  165 ; 
Siddons  r.  Short,  2  C.  P.  D.  572 ;  G. 
W.  R.  Co.  V.  Cefn,  Ac,  Co.,  1894,  2 
Ch.  l.'J7. 

"  Siddons  v.  Short,  sup.  577. 

'  Hilton  V.  Granville,  1  Cr.  >lv:  I'b. 
297.  See  also  ante,  p.  74,  n.',  and 
other  cases  there  cited. 
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Inspection. 


be  allowed  an  iiij  unction ;  but  will  be  left  to  his  remedy  in 
damages.^  An  injunction  will  not,  however,  be  directed, 
unless  either  actual  damage  has  already  occm-red;~  or 
damage  is  "imminent  and  certain;"'^  or  the  defendant  claims 
the  right  to  work  in  an  improper  manner.'  It  is  submitted 
that  the  surface  owner  ought  to  be  entitled  to  an  injunction, 
on  proof  of  sul)stantial  subsidence,  although  unaccompanied 
by  appreciable  damage.'  When  the  infraction  of  the  right  is 
restrained,  it  will,  consistently  with  the  principle  that  degrees 
cannot  be  measured  out  to  which  the  right  may  extend,"  be 
restrained  in  the  most  general  words,  and  without  specifying 
any  limits  within  which  the  mineral  workings  may  be  carried 
on.'  In  a  proper  case  a  mandatory  injunction  may  be 
obtained.* 

A  litigant  may,  in  a  proper  case,  obtain,  upon  interlocutory 
application,  liberty  to  inspect  his  neighbour's  mine  and  work- 
ings   and   working   plans,    for   the    purpose    of   ascertaining 
-whether  his  right  of  support  has  been  infringed.'' 
1  Cr.  & 


1  See  Hilton  v.  Granville, 
Ph.  283,  296—298. 

-  See  Birmingham  v.  Allen,  6  Ch. 
D.  287,  288,  per  Jessel,  M.  R. 

•'  See  Darley  Main  Coll.  Co.  r. 
Mitchell,  11  A.  C.  145,  ^^cr  Lord 
Bramwell.  See  also  Siddons  v.  Short, 
siq].,  and  see  Birmingham  v.  Allen,  siq}- 
287,  2^cr  Jessel,  M.  R.  In  Siddons  v. 
Short,  siq}.,  Grove,  J.,  intimated  (p. 
577)  that  a  "  reasonable  probability 
of  damage  "  was  sufficient ;  but  this 
does  not  seem  correct. 

•»  See  Hext  v.  Gill,  7  Ch.  699,  711, 
712  ;  A.-G.  V.  Conduit  Coll.  Co.,  1895, 
1  Q.  B.  307,  314.  The  Court  will 
sometimes,  where  there  is  a  conflict 
of  evidence,  or  otherwise  in  cases  of 
doubt,  take  an  independent  report 
from  a  referee,  and  act  upon  it :  see 
Mundy  v.  Rutland,  23  Ch.  D.  97,  98. 

*  See,  as  to  this,  ante,  p.  288. 

«  Ante,  p.  283. 

7  As  to  land  in  its  natural  state, 
see  Bell  v.  Joell,  Set.  496.  As  to  an 
underlying  stratum,  see  Mundy  v. 
Rutland,  suj).  94,  98.  As  to  land  in 
its  non-natural  state,  see  Cal.  R.  Co. 


V.  Sprot,  2  Macq.  454 ;  Hunt  v. 
Peake,  Job.  713;  Elliot  r.  N.  E. 
R.  Co.,  10  H.  L.  C.  333  ;  N.  E.  R. 
Co.  V.  Crossland,  2  J.  &  H.  580;  4 
De  G.  F.  &  J.  560. 

>*  See  the  form  of  the  order  in  Bell 
V.  Joell,  Set.  496. 

'J  See  Wall  r.  Dunn,  Set.  496; 
Baynton  v.  Leonard,  ib.  497.  For 
the  forms  of  a  declaration  as  to  a 
plaintiff's  right  of  support,  and  an 
injunction  staying  the  working  of 
minerals  necessary  to  such  support, 
and  that  the  defendant  should  permit 
the  plaintiff  to  have  access  to  the 
mines  for  the  purpose  of  making 
supports,  see  Dugdale  v.  Robertson, 
3  K.  &  J.  701.  For  the  form  of  a 
declaration  as  to  a  plaintiff's  right  to 
compensation  in  respect  of  damage 
by  mining  under  his  houses  or  by 
subsidence  of  the  soil,  with  an 
injunction  and  an  inquiry  as  to 
damages,  see  Hunt  t'.  Peake,  Joh. 
713.  For  the  form  of  an  injunction 
restraining  in  general  words  the  in- 
fraction of  the  right  of  support,  see 
Bell  V.  Joell,   Set.  496  ;    Baynton  v\ 
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If  six  years  have  elapsed  since  the  right  of  support,  whether  Stat,  of  Limi- 

'  •       •  p        1        1    •       •  XI    tations. 

for  land  m  its  natural  state,  or  tor  land  ni  its  non-natural 

state,  has  been  infringed,  the  remedy  ^yill  be  barred.^     But 

it  must  be  remembered  that,  although  something  maj'  have 

been  done  which  afterwards   produces  damage,  the  right  is 

not  infringed  until  damage  actually  takes  place.- 

The  remedy  will  not  easily  be  barred  by  acquiescence.  For  Acquiescence, 
instance,  the  lord  of  a  manor,  who  by  the  permission  of  his 
copyholder  works  under  the  copyhold,  and  in  the  course  of 
his  workings  injures  the  copyhold  buildings,  will  not  escape 
liability  by  alleging  that  the  copyholder  must  have  known  the 
probable  results  of  the  working.-^ 

As  the  law  at  present  stands,  unless  the  statutory  exception*  Death  of 

, .  wrongdoer. 

to  the  maxim,  Actio  i)ersonalis  montur  cum  personu,  applies, 
the  remedy  will,  as  against  the  estate  of  the  owner  who 
originally  worked,'  be  lost  by  his  death.^ 

Leonard,  ih.  497  ;  Wall  r.  Dunn,  ih.  -  lb.  ;  ante,  pp.   285,  286.     Cf.  the 

496  (a  case  of  support  for  a  church)  ;  position  of  a  trespasser  who  causes  a 

Hunt  V.   Peake,  Joh.  713;  Elliot  v.  subsidence,  jjosf,  pp.  61-3,  614. 

N.  E.  R.  Co.,  10  H.  L.  C.  333  ;  N.  E.  •«  See    Bankart    v.    Houghton,    27 

R.  Co.  V.  Crossland,  2  J.  &  H.  580 ;  Beav.  433. 

4  De  G.    F.    &    J.    560  ;    Mundy  r.  ^  See,  as  to  this,  i^st,  p.  445. 

Rutland,  23  Ch.  D.  81,  94,  98  (a  case  '=>  See  further,  as  to  this,  ante,  pp. 

of    support    for    the    barrier    of    an  ^01ctse(i. 

underlying   stratum).      And   for   the  "  See  Phillips  v.  Homfray,  24  Ch. 

form   of  an   order   giving  liberty   to  D.  439,  449  (the  fourth  inquiry).     As 

inspect,   see    Wall    v.    Dunn,    sup. ;  to  the  other  inquiries  in  the  latter 

Baynton  v.  Leonard,  sup.  case,  see  post,  pp.  445,  446,  and  615. 

'  Bonomi  v.  Backhouse,  E.  B.  &  E.  See  also  Chapman  v.  Day,  49  L.  T. 

622  ;  Backhouse  v.  Bonomi,  9  H.  L.  436,  reversing  S.  C.  31  W.  R.  767. 
C.  503. 


CHAPTER  XV. 


NEIGHBOUES— SINKING  PITS,   Sec,    QUAKE YING, 
EXCAVATING  SUBSOIL. 


AND 


Sinking  pits 
and  shafts. 


Fixing 
machinery — 
constructing 
ponds,  rail- 
ways, or 
sough-pits. 


«.— SINKING   PITS,  ERECTING   BUILDINGS,  AND  MAKING 
SPOIL-BANKS,  &c. 

(a)   Gencralhi} 

Where  mines  are  severed  from  the  overlying  surface, 
whether  by  a  grant  of  the  land  excepting  the  surface,  or  by 
a  grant  of  the  land  excepting  the  mines,  the  mine-owner  has, 
it  would  seem,  as  incident  to  the  enjoyment,  and  without  any 
express  provision,  a  vi^i,  prhnd /(tcic,  to  go  upon  the  surface 
lands,  and  dig  pits,  and  get  the  minerals.-  And  he  has,  of 
course,  the  same  right,  if  it  is  not  known  in  what  manner  the 
severance  of  his  property  from  the  overlying  property  was 
effected.  A  fortiori,  if  a  mine-owner  merely  requires  a  method 
of  communication  with  his  mines  for  the  purpose  of  working 
them,  he  is,  for  this  purpose,  entitled,  prima  facie,  to  sink 
a  shaft  through  the  overlying  land  from  the  surface  to  the 
mines. '^ 

Where,  upon  a  severance  of  surface  land  from  the  under- 
lying mines,  a  liberty  to  dig  pits  is  expressly  granted  or 
reserved,  the  mine-owner  has,  as  incident  to  the  liberty,  the 


^  The  general  principles,  which 
apply  to  questions  of  support,  apply 
equally  to  the  questions  discussed  in 
this  chapter.  See,  as  to  support,  ante, 
pp.  279,  280. 

2  See  Cardigan  v.  Armitage,  2  B.  & 
C.  207 ;  Durham,  &c.,  Co.  v.  Walker, 
2  Q.  B.  965.  But  see  Harris  ?;. 
Ryding,    5    :\I.    &   W,   06,  per  Lord 


Abinger. 

•*  See  Goold  v.  Great  Western  Deep 
Coal  Co.,  2  De  G.  J.  &  S.  600;  Re 
Gerard  and  L.  &  N.  W.  R.  Co.,  1895, 
1  Q.  B.  466,  471.  The  principle  in- 
volved is  properly  that  of  a  way  of 
necessity,  and  is  more  fully  discussed 
post,  pp.  4.39,  440.  Cf.  Blakesley  v. 
Whieldon,  1  Ha.  17G,  180. 
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right,  printd  facie,  to  fix  such  luachmery  upon  the  surface  as 
may  be  necessary,  as  well  to  drain  the  mines,  as  to  draw  the 
minerals  from  the  pits.^  And  if  steam  engines  are  necessary 
for  these  purposes,  their  erection  cannot  be  objected  to  by  the 
surface  owner.-  And  if,  in  such  a  case,  the  mine-owner  has 
a  right  to  use  engines  for  draining  the  mines  or  drawing  the 
minerals  from  the  pits,  the  construction  by  him  of  an  engine- 
house  or  of  a  pond  upon  the  surface  may  not  be  unlawful.'' 
So,  where  a  liberty  is  reserved  to  a  grantor,  his  servants, 
horses,  and  carriages,  to  enter  and  carry  away  the  minerals, 
he  may  lay  down  a  railway  for  working  them,  if  such  railway 
is  reasonably  necessaiy  for  that  purpose.^  So,  where  a  liberty 
is  granted  or  reserved  of  making  a  sough  or  drain,  the  right 
to  make  sough-pits  at  any  time  afterwards  for  repairing  the 
drain,  so  long  as  the  original  purpose  requires  it,  is  impliedly 
granted  or  reserved.-^  However,  where  a  liberty  has  been 
given  of  entering  on  another  man's  land  in  order  to  erect 
or  complete  works,  the  liberty  must,  prima  facie,  be  exercised 
■once  for  all ;  and  when  the  works  are  erected  and  completed, 
the  grantee  cannot,  an  indefinite  time  afterwards,  claim  the 
right  to  go  on  the  land  and  alter  them.*' 

AVhere,  upon  a  severance  of  surface  land  from  the  under-  Laying 

,    .  .  .    -  „  ,  .  ,  ,     -,  minerals  or 

lymg  mines,  rights  of  working  are  expressly  granted  or  rubbish  on 
reserved,  the  mine-owner  will  probably,  as  incident  to  the  gpo[f.'j|an]^s 
granted  or  reserved  rights,  possess  the  right  of  laying  upon 
the  surface  the  minerals,  or  the  rubl)isli  obtained  in  working 
them.'  And,  where  a  mining  lease  authorises  the  lessee  to 
deposit  spoil  on  the  surface,  the  spoil-bank  belongs  to  the 
lessee  and  his  assignees  as  an  appurtenant  to  the  mine.*^ 

There  is  a  confiict  of  opinion  upon  the  question,  whether  :\iincs  royal. 
the  Crown,  as  the  owner  of  mines  royal,''  is  entitled  to  go  upon 

'  See  Dancl  v.  Ivingscote,  G  M.  &  '"  Hodgson  {•.  Field,  7  East,  6l::3. 

W.  174.  «  Sec  Taylor  r.  St.  Helens,  G  Ch.  D. 

-  lb.  278,  281. 

='  Ih.      Cf.  Wake    r.  Hall,  8  A.  C.  ^  See  Cardigan  v.  Armitage,  2  B.  & 

202,  "205,  208,  209,  212,  214,   215  (a  C.  211;  Marshall  r.  Borrowdalc,  &c., 

case  under   the  Derbyshire  customs,  Co.,  8  T.  L.  R.  275. 

2)0st,     p.    584),    where    the    exercise  ^  Robinson  c.  Milne,  53  Ij.  J.  Ch. 

of  somewhat  similar  rights  was  held  1070. 

lawful.  "  See  ante,  \>.  50. 

*  Antrim  r.  Dobbs,  30  L.  R.  Ir.  424. 
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the  overl_yiii<;-  surface  in  the  hands  of  a  subject,  and  di^-  pits 
and  get  the  minerals.  In  the  case  of  Mines  ^  it  was  hxid 
down,  that  mines  of  gold  and  silver  l)elong  to  the  Crown,  with 
liberty  to  dig  and  carry  away  the  ores  thereof,  and  with  such 
other  incidents  as  are  necessary  to  be  used  for  the  getting  of 
the  ore."  The  contrary  was  laid  down  in  Lyddal  v.  Wi'shw  :  •' 
"  I  am  of  opinion  there  is  no  such  power  in  the  Crown,  and 
likewise  that  by  the  roj'al  prerogative  of  mines  they  have  even 
no  such  power  :  for  it  would  be  very  prejudicial,  if  the  Crown 
could  enter  into  a  subject's  lands  or  grant  a  licence  to  work 
the  mines."  "^  It  is  not  easy  to  see  why,  in  this  respect,  the 
Crown  should  be  in  a  worse  position  than  an  ordinary  sub- 
ject.'' It  would  appear,  at  all  events,  that  where  the  mines  in 
question  are  once  opened,  the  Crown  can  either  work  them, 
or  grant  licences  for  others  to  do  so,** 
Unnecessary  Any  right  of  using  a  surface,  to  which  a  mine-owner  may 
m^tbonrndc  ^^  entitled  by  implication,"^  is  confined  to  such  things  as  are 
strictly  necessary  for  the  convenient  working  of  the  mines. 
The  principle,  according  to  which  such  a  right  is  allowed, 
would  not,  therefore,  justify  any  use  of  the  surface,  or  any 
deposit  upon  it,  to  a  greater  extent,  or  for  a  longer  period, 
than  is  absolutely  necessary ;   or  any  attendance   upon  the 

'  Plowd.  336.  haps   of   merely    historical    interest, 

-  See  also  Saltpetre  Case,  12  Rep.  deserve     a     reference : — The     King's 

13.  servants  cannot,  in  digging  for  salt- 

■*  2  Atk.  19.  petre,  undermine  or  impair  any  walls 

■*  Per  Lord  Hardvvicke.  or  foundations  of  any  houses  of  any 

^  See,  as  to  the  rights  in  ordinary  nature.     Nor  can  they  dig  in  the  floor 

cases,  ante,  p.  408 :  see  also  Seaman  of  the  mansion-house  for    saltpetre. 

V.  Vawdrey,  16  Ves.  393.  Nor  can  they  dig  in  the  floor  of  any 

"  See  Lyddal  v.  Weston,  2  Atk.  19,  barn  for  the  custody  of  corn,  hay,  &c. 

per    Lord   Hardwicke.      As   to   open  But  they  may   dig   in   the   floors   of 

mines,  see  ante,  pp.  32  et  seq.     It  is  stables    and    ox-houses,    &c.       After 

said,  that  the  Crown  may  dig  in  the  digging,    the    King's    servants    must 

land  of  a  subject  for  treasure  trove :  make  the   places  as  commodious   to 

see  Saltpetre  Case,  12  Rep.  13.     The  the  owner  as  they  were  before.     They 

Crown  is  also  said  to  have  the  right  must  work  between   sun-rising    and 

to  dig  for  and  take  saltpetre  in  the  sun-setting.     They  ought  not  to  place 

lands  of  subjects :  but  the  owner  of  any   furnace,   &c.,   in   any   house   or 

the  land  cannot  be  restrained   from  building  without  the  consent  of  the 

himself  also  digging  and  taking   it :  owner.     They  ought  not  to  stay  long 

see  ib.     The  other   propositions  laid  in  one  place,  nor  return  before  a  lojig. 

down  in  12  Rep.  12,  as  to  the  King's  time  has  passed. 

prerogative  in  saltpetre,  although  per-  ^  Ante,  pp.  408,  409. 
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land  of  unnecessary  persons.^  And  it  is  doubtful,  whether 
the  principle  in  question  would  authorise  a  deposit  upon  the 
surface  for  the  purpose  of  sale ;  or  whether  it  would  justify 
the  introduction  of  purchasers  to  view  the  minerals.-  And 
it  need  hardly  he  said,  that  a  lessee  of  coal-mines  has  not, 
as  such,  any  right  to  fell  trees  upon  his  lessor's  land  for  the 
purposes  of  the  land ;  this  not  being  a  privilege  directly 
necessary  to  the  enjoyment  of  the  mines.'  Similarly  any 
right  of  using  a  surface,  to  which  a  mine-owner  may  be 
entitled  by  express  grant,  is  only  exercisable  bond  Jidc,  and 
in  the  usual  and  reasonable  course  of  working.^ 

Where  a  conveyance  of  land,  and  of  a  messuage  buildings  Construction 
and  a  homestead,  contained  an  exception  of  all  mines  of  coal  as  to  exercise. 
thereunder ;  with  lil)erty  to  enter  and  sink  pits  for  getting 
all  such  coal,  and  to  erect  engines  and  make  drains  necessary 
for  working  the  coal,  "  except  as  to  such  lands  as  lie  within 
150  yards  of  the  messuage  and  buildings,  and  except  any 
homestead;  "  it  was  held,  that  the  vendor  was  entitled  to  dig 
coals  under  the  messuage  buildings  and  homestead,  and  within 
150  yards  of  the  same  respectively,  but  was  not  entitled  to 
sink  pits,  erect  engines,  or  make  drains  within  150  yards 
of  the  messuage  or  buildings,  or  within  the  homestead.' 

In  Mordiie  v.  l>iir]iain/'  a  conveyance,  with  an  exception  of  Compensa- 

,  .  '  ,  . ,  £  £        tioii  for 

mines,  gave  power  to  the  mine -owners  to  use  the  suriace  tor  damage. 
the  purpose  of  working,  and  provided  that  they  should  com- 
pensate the  surface  owner  for  damage  or  spoil  of  ground 
occasioned  l)y  the  exercise  of  the  power.  Previously  to  the 
convej'ance  workings  existed,  which  had  taken  place  under 
similar  reservations.  The  powers  were  exercised,  and  the 
surface  owner  claimed  compensation.  It  was  held  (1)  that 
the  value  of  the  land  wris  estimable  with  reference  to  any 
IDurpose  to  which  it  might  reasonably  be  considered  as  appli- 
cable ; "  (2)  that  compensation  was  due  hi  respect  of  damage 
arising  from  the  use,  subsequently  to  the  conveyance,  of  land 

'  See  Cardigan  v.  Armitagc,  2  B.  &  ■*  See     Honeywell,     &c.,     Co.      v. 

C.  211 :  cf.  Hodgson  v.  Field,?  East,  Marland,  W.  N.  1875,  p.  4G. 

G21.  5  Bowler  v.  Wolley,  15  East,  444. 

-  See  Cardigan  i'.  Armitagc,  sitj).  '■  L.  R.  8  C.  P.  33G. 

=«•  See  D'Arcy  v.  A.skwith,  Hobart,  '  See    further,    as    to    this,    ante, 

234.  p.  298. 


1:2 


NKIGHliOXmS — SINKING    PITS ERECTING        [CHAP.    XV. 


Assigmnonl 
of  liberties. 


Effect  on 
implied 
liberties  of 
those  ex- 
pi-essly  given. 


Pleasure  of 
damages  for 
unlawful 
user. 


iiu'liulod  Uu'veiii,  Nvliicli  had  l)een  previously  used  for  mining 
purposes  ;  and  (3)  that  no  compensation  was  due  in  respect 
of  the  mere  existence  of  workings  in  being  at  the  time  of 
the  conveyance,  or  their  subsequent  user,  without  any  fresh 
damage. 

In  ('((nlitjaii  v.  AnitifKnc,^  a  liberty  was  reserved,  as  incident 
tt)  an  exception  of  mines  from  an  assurance  of  part  of  a 
manor,  to  "at  all  times  sink  and  dig  pits,  or  otherwise  to 
sough  and  get  coals,"  "  and  to  sell  and  carry  away  with  carts 
and  carriages,  and  otherwise  to  dispose  of  the  same."  It  was 
held,  that  such  a  liberty  might  be  exercised  by  a  purchaser 
of  the  remahuler  of  the  manor,  although  the  terms  of  the 
reservation  were  "  for  the  grantor,  his  heirs  and  assigns 
during  the  time  that  he  and  his  heirs  should  continue 
owners"  of  such  remainder. 

^Vllere  liberties,  which  are  expressly  given,  are  held  invalid, 
liberties  implied  by  law  may  be  made  available.-  So,  implied 
liberties  will  not,  unless  an  intention  to  that  efi'ect  is  apparent 
in  the  instrument  of  severance,  be  superseded  or  curtailed  by 
liberties,  which  are  expressly  given.  For  instance,  a  liberty 
specially  granted  to  make  two  pits  for  the  purpose  of  repairing 
a  drain  will  not  supersede  the  right  which  the  law  would 
imply  to  make  other  pits  for  the  same  purpose.''  So,  such 
a  liberty  as  that  reserved  in  Cardif/aii  v.  Armitage  will  not 
curtail  any  liberties,  to  which  a  grantor  is  entitled  by 
implication.^ 

Where  a  man  tips  spoil  from  his  colliery  upon  a  piece 
of  land,  without  having  any  right  so  to  do,  the  measure  of 
damages  is  not  the  actual  damage  sustained  by  the  injured 
part3\  It  is  the  value  of  the  land  actually  used  for  the 
purposes  for  which  it  has  been  so  used.  And  for  this 
purpose  it  is  immaterial,  that  the  trespass  may  have  been 
committed  openly  and  with  the  knowledge  of  the  injured 
party.''     The  case  differs,  on   the   one  hand,  from   cases   of 


1  2  B.  &  C.  197. 

-  Whidbornc   v.   Eccl.    Comms.,    7 
Ch.  D.  881. 

=•  Hodgson  V.  Field,  7  East,  613. 
••  See  Cardigan  v.  Armitage,  2  B.  & 


C.  197 :  cf.  Goold  v.  G.  W.  Deep  Coal 
Co.,  2  De  G.  J.  &  S.  600. 

^  Whitwham  v.  Westminster 
Brymbo,  &c.,  Co.,  1896,  1  Ch.  894; 
2  Ch.  538. 
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ordinary  trespass  to  land,  Avhere  the  benefit  to  the  wrong- 
doer is  not  considered ;  and,  on  the  other  hand,  from 
wayleave  cases,  where  the  trespass  is  usually  committed 
secretly.^  But  the  principle  is  the  same  as  that  applied  in 
wayleave  cases. ■-  The  remedy  of  the  injured  party  is, 
however,  confined  to  the  value  of  the  land.  He  is  not 
entitled  to  an  account  of  the  profits  (if  any)  made  by  the 
wrongdoer.-"  And  the  principle  applied  in  his  favour  is 
confined  to  the  land  actually  used.  It  does  not  extend  to 
adjoining  land,  although  the  value  of  such  adjoining  land 
may  have  been  diminished  by  the  tipping.  As  to  the  latter 
land,  the  measure  of  damages  is  merely  the  diminished 
value  to  the  injured  party. ^  Xor  will  interest  be  included 
in  the  computation  of  damage.'' 

(/3)   Statnturi/  ni;ilits. 

"Where,  under  the  Inclosure  Acts,  the  right  to  mines  is  inclosure 
reserved,  with  a  further  reservation  of  a  right  to  work,*^'  the 
person  entitled  to  work  may,  with  his  tenants,  agents,  and 
servants,  and  with  or  without  horses  or  other  animals  or 
carriages  and  materials  of  all  kinds,  enter ;  and  break  the 
surface  ;  and  search  for,  work,  and  carry  away  the  minerals  ; 
and  make  pits,  shafts,  roads,  airways,  waterways,  engines, 
and  erections ;  and  do  all  other  things,  which  are  necessary 
or  convenient,  as  well  for  working  as  for  refining  and 
hewing,  and  removing  water,  slag,  and  rubbish,  and  accom- 
modating the  persons  employed ;  and  occupy  the  land  for 
laying,  ordering,  and  dressing  the  ores  and  minerals  ;  and 
alter  the  course  of  streams  ;  and  repair  and  use  railroads 
or  other  roads."  In  case  it  shall  l)e  provided,  that  the 
compensation  to  be  made  for  damage  through  the  exercise 
of  the  right  to  work^  shall  be  made  by  the  owners  of  allot- 
ments, the  person  sustaining  the  damage  may  complain  to 
two  or  more  justices   of  the  peace;  and  such  justices   may 

'  See  lb.,  2  Ch.  542,  543.  '"  lb.  1  Ch.  899. 

-  See  post,  p.  444.  ''  Ante,  p.  166. 

■'  Whitwham        )•.        Westminster  7  22  &  23  Vict.  c.  43,  s.  3. 

Brymbo,  &c.,  Co.,  1890,  2  Ch.  543.  '^  Ante,  p.  100. 
•'  lb.   1  Ch.  894  ;  2  Ch.  538. 
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Duke  of 

Cornwall  and 

asscssional 

manors 

— srenerallv. 


Compensa- 
tion. 


i,,,|uiri'  into  till'  i-ompliiiiii  in  ;i  summary  manner,  and 
ilrtcniiim'  tlic  amount  of  compensation,  and  order  payment 
thereof.'  'J'lu>  compensation  is  payable  by  the  owners  of 
the  allotments  on  whom  it  shall  by  the  award  have  been 
imposed,  including  the  owner  of  the  allotment  damaged, 
by  a  nitc  to  be  assessed  upon  them  in  respect  of  their 
allotments;-  and  is  levial)le  by  distress.'^ 

The  Ihike  of  Cornwall  and  his  lessees  are  entitled  to 
enter  ui>on  all  lands  within  the  seventeen  assessional  manors 
of  Cornwall'  the  mines  under  which  belong  to  the  Duke;' 
and  to  search  for,  work,  and  carry  away  the  mines  ;  and 
to  erect  l)uildings  and  machinery ;  and  to  make  pits,  shafts, 
levels,  adits,  air-holes,  and  tramroads,  and  other  roads  and 
works ;  and  to  take  sufficient  stone,  lime,  and  slate  for  such 
buildings  and  works;  and  to  take  and  use  and  divert  such 
water ;  and  to  use  such  room  for  ore  and  rubbish  ;  and  to 
do  all  other  such  acts  ;  as  may  be  necessary  or  convenient.^' 
And  the  buildings,  machinery,  and  works  may  either  be 
removed,  or  be  allowed  to  remain  after  they  have  ceased  to 
be  required,  and  are  not  by  non-user  or  otherwise  deemed 
to  be  abandoned.'  But  no  damage  is  allowed  to  be  done 
to  any  park  or  pleasure  ground ;  or  to  any  dwelling-house  ; 
or  to  any  yard,  curtilage,  or  garden,  not  extending  more 
than  fifty  feet  from  a  dwelling-house.^ 

And,  if  claimed  within  six  months,  compensation  must  be 
made  for  damage  to  the  surface  of  lands  other  than  waste  or 
demesne  lands,  or  for  damage  to  water,  and  for  the  materials 
taken.'-'  The  right  to  and  the  amount  of  such  compensation 
are,  if  necessary,.  determinal)le  by  two   justices,   or   (at   the 


1  22  &  23  Vict.  c.  43,  s.  4. 

-  S.  5.     See  also  s.  7. 

•'  S.6.  Where  an  Act  for  inclosing  the 
wastes  of  a  manor  reserved  the  mines 
to  the  lord,  and  gave  him  full  working 
powers ;  but  provided,  that,  if  any 
person  should  be  injured  by  the 
workings,  the  person  working  should 
make  full  compensation ;  and  allot- 
ments were  made  both  to  the  com- 
moners and  to  the  lord ;  it  was 
doubted,  whether  the  compensation 
clause  applied  to  the   allotments   to 


the  lord,  so  as  to  render  a  subsequent 
lessee  of  the  mines  thereunder  liable 
to  a  subsequent  purchaser  of  the  sur- 
face :  see  Chapman  v.  Day,  47  L.  T. 
705,  707. 

•*  See  ante,  p.  48. 

•^  Ante,  pp.  48,  49. 

'•  7  &  8  Vict.  c.  105,  s.  55.  ee  also 
ib.  c.  65,  s.  3. 

'  Ib.  c.  105,  s.  69. 

**  S.  70. 

'■'  Ss.  55,  68.  As  to  surface  damage, 
see  cmtc,  p.  166,  n.'"". 
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option  of  the  person  from  whom  it  is  claimed)  by  the  Stan- 
nary Court ;  ^  and  the  compensation  may  be  made  by  a 
periodical  smn,  and  may  be  made  to  include  l)oth  past 
and  continuing  damage.-  No  compensation  is,  in  general, 
payable  for  twelve  months  after  entry  ;-^  and  the  Duke  is 
not  liable  for  the  acts  of  his  lessees  or  others.*  The  com- 
pensation is  payable  to  the  person  in  possession  or  receipt 
of  the  rents  and  profits.  But  if  his  interest  is  limited  or 
qualified,  and  the  compensation  exceeds  20/.,  he  holds  it  for 
the  benefit  of  himself  and  the  other  persons  interested  in 
proportion  to  their  interests;  and  the  respective  interests 
may  be  established  in  the  Stannary  Court,  or  in  any  other 
court  of  equity.^  And  if  he  is  under  disability  or  unknown, 
or  his  title  is  disputed,  the  compensation  is  payable  to  the 
Registrar  of  the  Stannary  Court;  and  is  applicable  for  the 
benefit  of  the  persons  interested  according  to  the  order  of 
the  Court.*^ 

One  month's  notice  must  be  given  l)efore  entry  on  any  lands  Notice  and 

-■     -       .      /  -,0         1  e  security. 

other  than  waste  lands.'  And  security  for  damage  may  from 
time  to  time  be  required  from  any  person  other  than  the 
Duke ;  and  until  the  required  security  is  given,  the  Stannary 
Court  may  restrain  the  prosecution  of  the  right  of  entry."^ 
After  the  determination  of  the  entry  and  the  payment  of 
compensation,  the  security  is  given  up  ;  and  differences  as 
to  determination  and  payment  are  determinable  in  the 
Court.-' 

The  costs  of  all  proceedings  in  the  Stannary  Court  for  any  Costs. 
of  the  above  purposes  are  in  the  discretion  of  the  Court,  and 
may  be  taxed  by  the  Registrar.^" 

Compensation  and  costs  may,  if  necessary,  be  recovered  by  iiecovery  of 
action  in  the  High  Court,  or  in  the  Stannary  Court ;  and  any  "nd  costs.  ^'^^ 
person  entitled  thereto  has  also  all  the  privileges  of  a  mining 
creditor  in  respect  of  the  mines  in  question. ^^ 

•  S.  5G.     As  to  the  jurisdiction  of         '  '■  S.  59.     See  also  ss.  G3,  G4. 

the  Stannary  Courts,  see  x>ost,  pp.  480  '  S.  GO. 

ct  SCO.  '^  ^-  Gl.     See  also  ss.  G3,  G4. 

•^  S.  CG.  '•'  S-  G2. 

;i  s.  5G.  •"  S.  G4. 

I  s.  (57.  "  S.  65.     As  to  the  jurisdiction  of 

.)  ys.  57,  58.  the  Stannary  Courts,  see  2}ost,  pp.  48G 
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Connvaii  V \u\vv   tlio   C'oniwall  Subiii.  Mines  Act,  1858,  the  Crown, 

subm.  M.no>  ^^^^^^  p^^^.^ons  entitled  in  riolit  of  the  Crown  to  mines  under 
the   sea  adjacent  to  Cornwall,'  are  entitled  to  take  or    use, 
and   to  pass  throu«;h,  over,    and   under,   any  lands   forming 
part   of   the   possessions  of  the  Duchy  (whether  in  the  occu- 
pation  of   tenants   or   of   the   Duke),  in    order   to   make   or 
sink  pits,   shafts,    adits,   drifts,   levels,   drains,  watercourses, 
pools,  or  enil>anknients  ;  and  to  make,  lay,  place,  use,  and 
repair  spoil-banks,  roads,  ways,  bridges,  and  banks  ;    and  to 
make,  erect,  and  repair  buildings  and  engines  ;    which  may 
be    necessary   or    convenient    for   working,    carrying    away, 
dressing,   or  making  merchantable   the   minerals.     But  two 
months'    previous    notice    of    the    nature    of    the    facilities 
required    must    l)e    given.      And     compensation    (for    ascer- 
taining  which    special    provisions    exist,   and    in    respect    of 
which   the   Crown  lessees,    and  not  the   Crown,    are   liable) 
must   be   made.      And   nothing   must   be   done   to    weaken, 
injure,  or  endanger  any  house  or  other  building.     And  no 
way,  or  works,  or  machinery,  must  be  laid,  made,  or  erected, 
or  minerals  dressed  or  made  merchantable,  within  fifty  yards 
of  a  dwelling-house,  or  on  any  garden  or  orchard,  or  so  as 
to    interfere   with    any   of    the    Duke's    mining    operations.- 
And  sufficient  gates,  rails,  and  bars,  must  be  kept  to  shut 
up  or  inclose  breaches  and  openmgs  in  fences :  and  sufficient 
conveniences   made   for   the   convenience   and  safety  of  the 
owners,  or  of  adjoining  owners,  and  of  the  public ;  in  order  to 
prevent   damage  or  inconvenience   and  trespasses   by  cattle 
or  other  animals,-' 
Crown  Lands       And  by  the  Crown  Lands  Act,  1866,*  all  persons  entitled 
to  or  to  the  management  of  mines  or  quarries  in  or  under 
the  foreshore  or  the  adjacent  lands,  and  their  tenants,  may, 
on  giving  to  the  Board  of  Trade  two  months'  previous  notice, 
and   doing  as  little   damage   as  may  be,   and   making   com- 
pensation for  all  damage  according  to  the  Lands   CI.   Cons. 
Act,  1845,  the  Lands  CI.  Cons.  (Scotland)  Act,  1845,  or  the 

et  scq. ;  and  as  to  the  privileges  of  a  -  See  21  &  22  Vict.  c.  109,  ss.  3 — 6. 

mining    creditor,    see   2^ost,   pp.   52G  •*  S.  4. 

et  seq.  ■*  29  &  30  Vict.  c.  62. 
'  See  ante,  p.  49. 


CHAP.    XX.]        BUILDINGS MAKING    SPOIL BANKS,    ETC.  417 

Eail.  Act  (Ireland),  1851,  take  into  possession,  or  use,  or 
pass  through,  over,  or  under,  any  portion  of  the  foreshore 
under  the  management  of  the  Board,  in  order  to  make  or 
sink  pits,  levels,  watercourses,  &c.  ;  or  to  make,  lay,  place, 
use,  and  repair,  spoil  banks,  roads,  &c.,  and  engines  and 
buildings,  &c. ;  and  do  all  other  necessary  or  convenient 
acts  for  mining  or  quarrying  purposes.^  But  these  powers 
must  not  be  exercised  so  as  to  injure,  weaken,  or  endanger 
piers  or  other  structures.-  And  in  exercising  them,  all 
necessary  and  proper  works  for  the  safety  and  accommoda- 
tion of  the  public  must  be  made  and  maintained.-' 

"Where    mines    in    Ireland    are    demised    under    the    Irish  Lands  in 

Ireland. 

Leasing  Acts,^  the  lessee  is  entitled  ;  and  where  mines  m 
Ireland  are  excepted  from  a  grant  of  the  lands,  the  grantor 
is  (unless  he  and  the  grantee  have  the  relation  of  landlord 
and  tenant "')  entitled  ;  to  erect  on  the  lands  smelting-houses 
and  other  buildings  necessary  for  working  the  mines ;  and 
to  cut  turf  thereon  to  be  employed  in  the  smelting  ;  and  to 
divert  and  use  such  streams  of  water  passing  through  the 
lands  as  shall  not  have  been  previously  used  or  occupied 
l)v  an}-  mill  or  mill  dam ;  making  compensation  for  all 
damage  to  the  person  in  possession.*'  And  (notwithstanding 
the  relation  of  landlord  and  tenant)  where  mines  in  Ireland 
are  excepted  from  a  grant  of  the  lands,  the  person  entitled 
to  the  rent  in  fee  simple,  fee  farm,  fee  tail,  or  for  life, 
with  immediate  remainder  to  his  own  issue,  may  work  the 
mines  and  carry  away  the  minerals ;  and  he  or  his  lessee 
may  enter  on  the  lands  and  erect  houses,  railways,  tram- 
ways, and  conveniences,  and  employ  streams  ;  making  such 
compensation  to  the  grantee  as  may  be  agreed  upon,  or  in 
case  of  non-agreement,  as  may  be  ascertained  by  the  chairman 
of  quarter  sessions  of  the  county.  But  in  exercising  the  latter 
liberties  no  mines  or  minerals  can  be  searched  for  or  worked 
on  the  site  of  any  place  of  worship,  graveyard,  cemetery,  or 
public  school,  or  within  thirty  yards  thereof ;  or  on  the  site  of 

1  S.  22.  c.  13 ;  and  the  Acts  there  mentioned. 

•-:  S.  23.  -^  See  23  &  24  Vict.  c.  154,  s.  104. 

:•  S.  24.  •■•  4G  Geo.  3,  c.  71,  ss.  2,  3. 

••  46  Geo.  3,  c.  71 ;  11  &  12  Vict. 

M.M.  E  E 
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any  house,  outliouse,  garden,  orchard,  or  avenue;  without 
the  previous  consent  of  the  tenant  in  possession. i  Where 
the  tenant  from  year  to  year  of  an  Irish  holding  is  evicted 
by  his  landlord  for  unreasonably  refusing  to  allow  the  latter 
Ou'  making  satisfaction  for  any  injury)  to  enter  upon  the 
hol.ling  for  mining  or  quarrying  purposes,  the  eviction  is 
not  a  disturbance  within  the  Irish  Act,  33  &  34  Vict.  c.  46, 
unless  the  landlord  persists  in  the  eviction  after  the  tenant 
withdraws  the  refusal.^  And,  as  one  of  the  statutory  con- 
ditions under  the  Irish  Act,  44  &  45  Yict.  c.  49,  for  the 
hvv.wh  o(  wliich  a  tenant  may  1)e  compelled  to  pay  a  higher 
rent  than  llic  rent  payable  at  the  commencement  of  the 
statutory  term,  and  may  be  compelled  to  quit  his  holding, 
the  landlord  (making  satisfaction  for  any  injury)  may  enter 
on  tlie  holding  for  mining  or  taking  minerals,  or  digging  or 
searching  for  minerals;  or  quarrying,  or  taking  stone,  marble, 
gravel,  sand,  l)rick  clay,  lire  clay,  or  slate.'^ 

(y)  Fcneinfi  Pits. 

Neglect  to  A  mine-owner,  who,  under   an  express  or  implied  liberty, 

sinks  a  shaft  through  the  surface  for  the  purpose  of  working 
his  mines,  is  bound,  prima  facie,  to  keep  such  shaft  properly 
fenced.  And  if,  through  his  neglect  of  this  duty,  or  his 
insufficient  performance  of  it,  cattle  belonging  to  the  surface 
owner  fall  through  the  shaft,  and  are  killed  or  injured,  the 
mine-owner  will  be  liable.^ 

Compensa-  \  mine-owner,  who  has  a  customary  right  to  excavate  the 

Hon  for  . 

damage.  surface  and  construct  reservoirs  thereon  upon  the  terms  of 

compensating  the  surface  owner  for  all  damage  done,  and  who 
excavates  the  surface  and  constructs  a  reservoir  accordingly, 
is  bound  to  compensate  the  surface  owner  once  for  all  for  the 
permanent  damage  in  respect  of  fences.  But  he  is,  on  the 
other  liand,  free  from  all  liability  in  respect  of  future  damage 
from  the  same  cause.  For  his  acts  are  not  those  of  a 
wrongdoer.'' 

>  23  «k  24  Vict.  c.  154,  ss.  32,  33.  149.     See  also  Sybray  v.  White,  1  M. 

5  S.  14  :  see  39  &  40  Vict.  c.  63,  s.  3.  &  W.  435,  where  the  point  seems  to 

•'•  5.  have  been  assumed. 

*  Williams  v.  Groucott,  4  B.  &  S.  '  Great  Laxcy  Mining  Co.  v.  Clague, 
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6.— QUARRYING, 
(a)    Geiteralli/. 

Where  mines  are  severed  from  the  overlying  surface  by  a  Generally. 
grant  of  the  kind,  excepting  the  mines,  if  the  process  of 
digging  and  getting  the  minerals  would,  as  in  the  case  of 
quarrying,  necessarily  be  destructive  of,  or  seriously  con- 
tinuously and  permanently  injurious  to  the  surface,  the  mine- 
owner  cannot,  prima  facie,  work  or  win  the  minerals.^  And 
where  the  severance  is  effected  by  a  grant  of  the  land,  except- 
ing the  surface,  the  same  principle  would,  it  would  seem, 
prima  facie,  apply."  And  if  this  be  so,  it  is  quite  clear  that 
like  principles  would  apply,  where  it  is  not  known  in  what 
manner  the  severance  of  the  two  properties  has  been  effected. 
The  prima  facie  presumption  will  not,  moreover,  be  rebutted, 
unless  by  language  of  a  perfectly  clear  and  unambiguous  kind 
in  the  instrument  of  severance."'  And  the  fact  that  there  may 
he  a  consequent  difficulty  in  laying  down  precisely  what  a 
mine-owner  may  do  and  may  not  do  is  immaterial.''  In  such 
cases  an  injunction  will  be  granted,  if  the  defendant  claims 
the  right,  although  he  denies  having  any  present  intention,  to 
do  the  act  complained  of.' 

In    Bell   V.   WiUon,^'  a  conveyance   of   land    contained   an  ^'''.^^  '"• 

Wilson. 

exception  of  all  mines,  with  full  liberty  "to  search  for,  dig, 
bore,  sink,  win,  work,  lead,  and  carry  away  the  same  ;  and  to 
dig,  bore,  sink,  win,  work,  and  make  pit  and  pits,  trench  and 
trenches,  groove  and  grooves,  of  any  kind,  in,  over,  under, 
through,  or  along  all  or  any  part  of  the  said  closes  or  parcels 
of  ground,"  and  with  other  incidental  liberties  of  the  fullest 
kind.  Under  these  provisions  a  right  of  working  freestone  in 
an  open  quarry  was  claimed.  It  was,  however,  held,  notwith- 
standing the  wide  terms  used,  that  the  grantor  had  no  such 

4  A.  C.  115.     See  further,  as  to  the  -  See  and  consider  the  cases  as  to 

fencing  of  excavations,  imst,  pp.  442,  support,  ante,  pp.  290,  291,  which  in- 

659,  670,  675,  710,  711,  719,  7-34.  volve  analogous  principles. 

'  See  Bell   v.  Wilson,  1    Ch.  303;  •''  Hext  v.  Gill,  sup.  714,  717,  718. 

Hext  V.  Gill,  7  Ch.  699,  714 ;  Whid-  ••  lb.  718. 

borne  v.  Eccl.  Comms.,  7  Ch.  D.  379,  s  See  ib.  699,  711,  712  :  cf.  Hall  v. 

381 ;  Mid.  R.  Co.  v.  Miles,  33  Ch.  D.  Byron,  4  Ch.  D.  679,  680. 
•647.  fi  1  Ch.  303. 

E  E  2 
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Hcxt  r.  Gill. 
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riiilit.  l>ul  li;ul  only  liberty  to  get  the  freestone  by  underground 
mining. 

So  in  I  frit  V.  CiilJ?  There  the  conveyance  of  the  freehold 
in  11  copyhold  tenement  to  the  copyholder  contained  an 
exception  of  all  mines,  "  together  with  full  and  free  liberty  of 
inf^ress,  egress,  and  regress,  into  and  out  of  the  said  several 
premises,  and  every  part  thereof,  with  or  without  horses, 
carts,  and  carriages,  to  dig  and  search  for,  and  to  take,  use, 
and  work  the  said  excepted  mines  and  minerals."  Under  the 
tenement  in  (luestion  was  a  bed  of  china  clay,  which,  it  was 
admitted,  could  not  be  gotten  without  totally  destroying  the 
surface.  It  was  held  that  the  mineral  owner  had  not, 
under  the  terms  of  the  exception  and  liberty,  any  right  to 
get  the  clay.- 
A.-G.r. Welsh  In  A.-G.  V.  IJ'cIsit  GvcDiitc  Co.^  an  Inclosure  Act  provided 
for  an  allotment  being  made  to  the  King  as  lord  of  the  manor. 
It  then  gave  power  to  the  Commissioners  of  Woods  to  sell 
this  allotment,  subject  to  the  right  of  the  King  to  "  the  mines 
ores  minerals  coal  limestone  or  matter  whatsoever"  in  or 
under  the  same.  It  then  reserved  to  the  King  his  rights 
to  any  "mines  ores  minerals  coal  limestone  or  slate"  in 
the  common  land ;  and  provided,  that  he  might  search  for^ 
dig,  raise  and  carry  away  the  same  as  freely  and  effectually 
as  if  the  Act  had  not  been  passed,  save  only  that  he  should 
do  as  little  damage  as  possible  in  the  lands  to  be  inclosed,. 
and  should  make  reasonable  satisfaction  to  the  allottees. 
Under  these  provisions  the  right  of  working  granite  by  open 
workings  was  claimed.  It  was  held,^  that  the  case  differed 
from  Bdl  v.  Wilson,^  both  because  the  lord  of  the  manor  had 
Ijefore  the  Act  the  right  to  work  by  open  workings,  and 
IjBcause  the  compensation  clause  was  absolute  and  unqualified ;. 
and  that  the  claim  was  therefore  well  founded. 
diJl'ag.^^under  ^^^^^^'^  ^^^  instrument,  which  empowers  the  owner  of  a 
contract.         (juarry  to  work  it   by   quariying,   provides  that    the   owner 

I  "i  <^'''-  ^^99.  Gill,  ante,  p.  10. 

-  For  the  form  of  the   order    re-  :*  35  W.  R.  617. 

straining  him,  see  7  Ch.  718  :  see  also  ■*  Per  Lord  Esher  and  Lopes,  L.  J.,. 

Whidborne  v.  Eccl.  Comms.,  7  Ch.  Pry,  L.  J.,  doubting. 

I).  .381.     See  further,  as  to  the  deci-  5  Ante,  p.  419. 
sions  in  Bell  v.  Wilson  and  Hext  v. 
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of  the  rest  of  the  land  shall  be  compensated  for  all  damage 
Avhich  he  may  thereby  sustam,  the  proviso  binds  the  quarr}' 
owner  for  the  time  being  in  favour  of  the  owner  for  the  time 
being  of  the  rest  of  the  land.^  The  proviso  does  not,  however, 
create  anything  more  than  a  simple  contract  debt.- 

Where  a  surface  belongs  to  one  for  life,  with  remainders  ^^ode  of 

dealing  with 

over,  and  damages  are  recovered  for  injury  to  the  surface,   damages 
they  are  dealt   with  on    similar  principles'^  to   those  which  in  settlement. 
apply  where  mines  belong  to  one  for  life  who  is  not  entitled 
to  work  them,  with  remainders  over,  and  they  are  wrongfully 
worked  b}'  a  stranger.^ 

(yS)    Piif/lits  tinder  Ilaihcays  and  Watcncorhs  Clauses  Acts. 

The  mining  sections  of  the  Eail.  CI.  Cons.  Act,  1845,'  Generally. 
and  the  Wat.  CI.  Act,  1847, '^  have  been  already  stated  in 
extensoJ  By  far  the  larger  number  of  cases  decided  there- 
under have  been  cases  involving  the  right  to  support.  But 
some  have  been  cases  of  quarrying ;  and  these  it  is  proposed 
now  to  notice.  Before,  however,  doing  so,  it  will  be  convenient 
to  refer  to  three  propositions  which  have  been  already  stated. 

(1)  The  word  "mines"  in  the  sections  in  question  cannot 
be  confined  to  underground  workings.  If  any  mineral  clearly 
within  the  meaning  of  the  sections  (as,  for  example,  coal, 
ironstone,  or  slate,  which  are  expressl}^  mentioned)  crops 
out  at  any  part  of  the  surface  taken  for  railway  or  waterworks 
purposes,  and  requires  accordingly  in  the  ordinary  course 
to  be  got  l)y  surface  workings,  such  workings  are  "mines 
of  minerals"  within  the  sections,  and  excepted  accordingly.^ 

(2)  Such  substances  as  freestone  and  limestone,  ordinarily 
got  by  surface  operations,  are  "  minerals  "  within  the  sections  ; 
and  surface  workings  of  such  minerals  are  therefore  "  mines 
of  minerals." '■*  (B)  The  sections  were  intended  to  create  a 
special  code  by  which  alone  the  relations  of  railway  or  water- 
works proprietors  to  adjoining  landowners  were  to  be  governed.'" 

'  lie  Donegal,  N.  W.  1888,  p.  112:  '■  10  &  11  Vict.  c.  17. 

cf.,  as  to  support,  ante,  p.  .302.  '  Ante,  pp.  350 — 35G. 

-  Re  Donegal,  sup.  **  Ante,  pp.  22,  23. 

='  See  Bell  v.  Wilson,  1  Ch.  -309.  '•'  Ante,  pp.  24,  25. 

■»  See  post,  p.  608.  '»  Aiite,  pp.  .358—363. 
•'  8  &  9  Vict.  c.  20. 
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Mid.Rail.Co.       Whwv   ;i    rail\v;iy  or  waterNVorks    company  purchase   land 

'■  J^">''>"^'"-    „p,,it'r   the   sections,    but   do   not    purchase   the   mines,    and 

the  land  contains  ironstone  or  hmestone,  ordinarily  got  by 

surface  operations,  the  lando^vner   is  entitled  to  give  notice 

ot   his  intention    to    work  it  by  surface   operations,  although 

the  result  may  l)e  destructive  of  the  surface.     This  was  so 

decided  in    Midhiiid  Iiailirct)/    Co.  v.  Rohiusou,^  the   facts  of 

which  have  been  already  stated." 

Highttocntor       And  if  tile  company  refuse  to  compensate  the  landowner, 

andbmS'it     he  is  entitled  to  follow  up  the  notice  by  actually  entering 

"''•  upon  the  surface  and  breaking  it  up.     This  proposition  was 

really   involved    in    Midland   llaihcay    Co.    v.    Eohinson.^     It 

was   not,  however,    expressly  decided    there ;    and,    prior   to 

llKdlioii    Jirick,    i(r.,   Co.   v.    Great    f]^esterit.  liaiUcaij  Co.,'^  it 

might  possibly  have  been  regarded  as  open  to  some  doubt. 

For,   although   there   were   dicta,    and   one   actual   decision, 

in   favour  of   it,    there  were   also   dicta   against   it.     Before 

referring  to  these  dicta  and  decision,  the  language  of  section  79 

of  the  Rail.  CI.  Act  should  be  noticed."'    A  mine-owner,  left  at 

liberty  to  work  his  mines,  must  work  them  "in  a  manner 

"  proper   and   necessary  for   the   beneficial  working  thereof, 

"  and  according  to  the  usual  manner  of  working  such  mines 

*'  in  the  district." 

Dicta,  &c.,  in       The  dicta   and   decision   in    favour   of   the   right  to  enter 

favour  of  right  »  ,,  t       ^,  ^^.  ,^    .,  ^  ^  « 

lo enter.  ^^'^  ^^^  follows  :— In  Great  JJ  ester n  Radical/  Co.  v.  Bennett'^' 

Lord  Chelmsford  said,"  that  the  section  left  the  mine-owner 

at  liberty  "to  work  his  mines   exactly  as   he  would  if  the 

surface   belonged   to   him  ; "    and   in   the   same    case    Lord 

Cranworth    said,^  that,  when  the  mine-owner   proceeded  to 

work,   he  was  entitled  to  be  "just  in  the  same  position  as 

if  he  had  never  sold   any  part   of  the  surface   at  all."     In 

Krriiujtoii  V.  Metropolitan  Railway  Co.^  Jessel,  M.R.,  said  :— 

"  If  they  do  not  buy  them,  the  owner,  after  thirty  days'  notice, 

I  1-^  A.  C.  19.  4  ]^893^  J  Qj^   427. 

-  Ante,   p.    28 :  see   also  ante.   pp.  s  See  ante,  p.  351. 

372-374.  r,  l   R.  2  H.  L.  27. 

=•  See  Rualjon  Brick,  &c.,  Co.  v.  G.  7  At  p.  38. 

W.  R.  Co.,  1893,  1  Ch.  449,  461,  462,  >*  At  p.  40 

46.3.  per  Bowen,  L.  J.  o  ^^  Ch.  D.  571,  572. 
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may  break  the  surface  and  dig  up  the  gravel  and  cla3\" 
In  Midland  Baihrai/  Co.  v.  Haunchicood,  dr.,  Co.^  Ka}',  J., 
said,  that,  where  the  "usual"  mode  of  working  surface 
minerals  was  by  open  workings,  the  company  in  question 
were  not  entitled  to  say  that  open  workings  would  involve 
a  trespass  upon  their  property,  and  were  therefore  unlawful. 
The  company  would  otherwise  be  enabled  to  prevent  surface 
minerals  from  being  worked  at  all.-  In  Midland  Ilaihcay  Co. 
V.  Mili's,^  Stirling,  J.,  decided  that  the  owner  of  mines  on 
Ijoth  sides  of  a  railway,^  the  usual  mode  of  working  which 
was  by  surface  operations,  was  entitled  to  go  from  one 
side  to  the  other  by  passages  under  the  railway  ;  and,  when 
he  got  to  the  latter  side,  to  work  the  mines  there  by 
surface  operations.  And  in  Midland  Bailwaij  Co.  v.  Robinson,^ 
observations  were  used  to  the  following  effect : — If  the  usual 
mode  of  working  is  by  open  quarrying,  the  mine-owner  is 
entitled  to  work  by  open  quarrying.  The  words  "beneficial 
working  "  are  words  of  qualification  intended  for  the  benefit 
of  the  mine  owner,  so  as  to  enable  him  "to  win  the  largest 
quantity  of  minerals  that  the  mine  will  yield,"  consistently 
with  its  being  worked  properly,  and  according  to  the  usual 
mode  of  working  in  the  district.'' 

On  the  other  hand,  in  Ponntnei/  v.  Ckn/ton/  Lord  Esher  Dicta  against 
said,  that  "  any  one,  who  by  digging  the  land,  and  not 
by  the  operation  of  mining,  were  to  let  down  the  surface, 
on  which  was  the  railway,  would  be  a  trespasser,  as  he 
would  be  digging  on  the  land  of  the  railway  company." 
And,  in  Midland  liailwajj  Co.  v.  Rohinson,^  Lord  Macnaghten 
said,  "  I  do  not  think  that  it  necessarily  follows  from  that 
circumstance  "  {i.e.,  that  a  railway  company  is  not  entitled 
to  support)  "  that  a  mine-owner,  who  is  entitled  to  withdraw 

'  20  Ch.  D.  552.  ^  37  Ch.  D.  386;  15  A.  C.  19. 

-  Pp.  560,  561.     The  actual  decision  •"'  See  Mid.  R.  Co.  v.  Robinson,  87 

in  this  case  was  in  effect  overruled  by  Ch.  D.   392,  893,  jper  Chitty,  J.,  15 

Glasgow  V.  Farie,  13  A.  C.  657  :  sec  A.  C.  27,  i^r  Lord  Hcrschell :  see  the 

ante,  pp.  22,  28.  observations  of   Lord  Chelmsford  in 

'■'  33  Ch.  D.  6.32  :  see  pp.  638,  645—  G.  W.  R.  Co.  v.  Bennett,  L.  R.  2  H.  L. 

648.  39,  cited  ante,  p.  859. 

■•  Railway   A.    referred    to    in   the  7  n  Q.  B.  D.  833. 

statement  of  the  facts   of  this  case  **  15  A.  C.  36. 
given  ante,  pp.  -382,  .383. 
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suppint  l)v  workinj;  his  mines  in  the  ordinary  course,  if  the 
conipanv  do  not  compensate  him,   is  entitled  to  enter  upon 
tlio   surface,    which   unquestionably   belongs   to  the   railway 
company,  and  break  it  up  by  working  from  the  surface." 
Uuabon  However,  any  doubt  on  the  subject  has  now  been  removed 

ColV'o.'^W,  by  liitttho)!  Brick,  ((r.,  Co.  v.  Great  JVestern  Railway  Co.,^ 
lUii.  Co.  ^|jg  ^^^^.^^  ^^{  which  were  as  follows  : — Prior  to  the  conveyance 
to  the  defendants,  an  agreement  had  been  entered  into,  under 
which,  in  the  event  of  the  plaintiffs  working  their  minerals, 
the  defendants  might  enter  and  provide  support  by  construct- 
ing brick  or  stone  pillars.  The  conveyance  was  then  executed, 
and  contained  an  express  exception  of  clay.  Having  regard 
to  the  agreement,  the  defendants  were  indifferent  to  questions 
as  to  support.  ]5ut  the  plaintiffs  proceeded  to  get  the  clay, 
not  by  underground  working,  but  by  open  quarrying  ;  and  for 
that  purpose,  to  remove  the  soil  and  ballast  on  which  the  rails 
were  laid.  The  custom  of  the  district  was  to  get  the  clay 
by  open  quarrying.  It  was  contended  that,  if  the  plaintiffs 
had  a  statutory  right  to  work  their  clay,  they  had  no  right, 
for  the  purpose  of  doing  so,  to  remove  a  permanent  way  laid 
under  statutory  powers,  and  for  a  statutory  purpose ;  and  the 
dicta  of  Lords  Esher  and  Macnaghten,  already  referred  to, 
were  relied  on.  It  was,  however,  held,  that  the  plaintiffs  had 
acted  within  their  rights.  It  was  admitted,  that  the  plaintiffs 
would  have  had  a  right  to  withdraw  support  from  the  surface  ;  - 
and  it  was  considered,  that  there  could  be  no  distinction 
between  one  kind  of  destruction  and  another.  "  It  is  destruc- 
tion in  different  ways,  it  is  true.  It  is  destruction  in  the 
one  case  by  picking  the  surface  up,  and  destruction  in  the 
other  case  by  letting  the  surface  down.  The  result  is  the 
same— destruction  of  the  railway."-^  If  this  were  not  the 
result  of  the  sections  in  question,  they  would  exclude  the 
rights  of  the  owner  of  ironstone  or  limestone  ordinarily  got  by 
surface  operations.^  They  would,  moreover,  make  it  almost 
impossible  to  assess  the  amount  which  the  railway  company 

;  1893.  1  th.  427.  Smith,  L.J. 

:  '*'"'''  PP-  ^^^  '^  '<^<l-  '  1893, 1  Ch.  458,p(?r  Bowen,  L.  J. 

I«y3,  1  Ch.  453,  454,  per  Lindley,  see  a7ite,  pp.  24,  28. 
-L.J. :    sec    al.so    pp.    464,    4G5,  per 
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would  have  to  pay.  For  the  railway  company  "  would  have 
to  purchase  it  when  they  purchased  the  land,"  ....  and 
at  that  time  you  could  not  tell  "the  exact  chances  of  the 
mine-owner  wishing  to  work  his  quarry,  or  the  extent  or  depth 
to  which  he  would  work."  But  this  would  defeat  the  whole 
object  of  the  sections.^ 

It  has   been   already  stated,  that   common   clay,  sand   or  Minerals 

1    ,1  •   1       expressly 

gravel  forming  the  upper  soil  (although  ot  exceptional  tlncR-  excepted. 
ness)  is  not  within  the  exception  in  section  77  of  the  Rail. 
CI.  Act  and  section  18  of  the  Wat.  CL  Act.-  It  is,  however, 
competent  to  the  parties  to  except  it,  if  they  please,  in  express 
terms  ;  and  if  they  do,  the  position  is  the  same  as  in  the  case 
of  minerals  excepted  by  the  sections.  For,  although  the  clay, 
sand  or  gravel  is  not  in  such  a  case  within  section  77  of 
the  Rail.  CI.  Act  or  section  18  of  the  Wat.  CI.  Act,  it  is  within 
the  subsequent  sections  of  each  Act,  the  scope  of  which  is 
wider.''  And  accordingly  the  landowner  can,  if  he  is  not 
compensated,  work  such  clay,  sand  or  gravel  by  surface 
operations,  if  that  be  the  usual  course  of  working  it.^  In 
liuahon  Brick,  <tc.,  Co.  v.  Great  Western  Railway  Co.  the  clay 
was  expressly  excepted. "^  If  this  had  not  been  so,  the  decision 
could  not  be  reconciled  with  that  in  Ghtsfioic  v.  Faric.'' 

It  has  been  already  seen,  that,  under  the  section  allowing  Law  as  to 

,.,,..  •      ,•  •  -n         ^    mining  com- 

him  to  make  mmmg  communications,  a  mine-owner  will  not  jnunications 
be  permitted  to  enter  upon  and  across  a  line  of  railway ;  in  consistent. 
order  to  reach  and  work  his  minerals  on  the  other  side." 
But  there  is  nothing  inconsistent  in  his  disability  in  this 
respect,  and  his  right  to  break  up  a  line  of  railway ;  in  order 
to  work  minerals  under  it,  for  which  the  railway  company 
will  not  pay. 

While,  however,   the   landowner   is   entitled,  if  he  is   not  improper 

exercise  of 

compensated,  to  work  minerals  by  surface  operations,  if  that  right. 

'  189.3,    1    Ch.    458,    4.59,    4G0,  per  '"  See  cmtc,  p.  424.     There  are  pas- 

Bowen,  L.J.  :  .see  also  Re  Gerard  and  sages  in  the  various  judgments  from 

L.  &  N.  W.  R.  Co.,  1895,  1  Q.  B.  466,  which  it  might  be  supposed  that  this 

467.  Was  not  considered  material.     But  it 

-  See  ante,  p.  26.  was  not  necessary  to  cite  Glasgow  v. 

■'  See  anfc,  p.  .367.  Farie,  13  A.  C.  657. 

■*  See  Ruabon  Brick,  &c.,  Co.  v.  G.  ''  See  ante,  pp.  27,  28. 

W.  R.  Co.,  189.3,  1  Ch.  427.  '  See  ante,  p.  .382. 
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hi'  the  usual  course  of  working,  he  is  liable,  if,  in  so  doing, 
lu'  (U>i's  not  do  all  that  is  right  and  reasonable  for  the 
protertion  of  the  compan_y.^ 


f.— EXCAVATION  OF  SUBSOIL  BY  SURFACE  OWNER. 


Hiijht  tA  dii:  "Where  land  is  granted  or  demised,  with  an  exception  of 
ir  iuHi>o.  "  the  minerals,  and  the  purpose  of  the  grant  or  demise  is  the 
erection  of  a  house,  the  grantee  or  lessee  is  entitled,  iwhna 
facie,  notwithstanding  the  exception,  to  dig  out  the  founda- 
tions of  his  house.-  And  he  is  also,  it  is  said,  entitled,  prima 
facie,  to  apply  the  materials  which  he  digs  in  the  erection  of 
the  house.'"  But  he  is  not  entitled,  |)r?»«a  facie,  to  excavate 
the  subsoil  with  a  view  to  improve  the  land  for  selling,  or 
letting  ;  or  where  his  main  object  is  to  carry  on  a  trade  in 
the  manufacture  of  the  materials.^  The  question  in  every 
such  case  is  the  extent  of  the  implied  licence ;  which  in  its 
turn  rests  upon  the  presumed  intention  of  the  parties.^' 

'  Kuahon  Brick,  &c.,  Co.  v.  G.  W.  Brigg  Gas  Co.,  33  Ch.  D.    568,  569, 

R.   Co.,  1893,  1  Ch.  436,  per  Keke-  i^cr  Cliitty,  J. 
\vich,  J.  :t  Robinson  v.  Milne,  sup. 

-  Robinson  r.  Dililne,  53  L.  J.  Ch.  ■*  lb. 

1070,  iicr  North,   J. :    see    Elwes   v.  ■    ^  Elwes  v.  Brigg  Gas  Co.,  sup. 
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NEIGHBOURS— EOADWAYS.i 


fl.— NATURE  OF  RIGHT  OF  WAY— GENERALLY. 

A  EIGHT  of  ^vay  in  alicno  solo-  is  an  incorporeal  right  by 
way  of  easement.-^  And  it  is  none  the  less  an  easement, 
because  it  may  be  a  necessary  incident  to  the  enjoyment  of 
his  property  by  the  dominant  owner.  ^ 

The  dominant  owner  cannot  prevent  the  servient  owner 
from  using  the  way.  If  he  could,  his  right  of  way  would  not 
be  an  easement,  but  a  right  of  property  in  the  land  occupied 
by  the  way.^''  Nor  can  he  prevent  the  servient  owner  from 
making  alterations  in  the  way,  provided  that  it  is  not  thereby 
rendered  an  obstruction  to  the  dominant  owner.** 

The  Crown  has  apparently  a  right  of  way  for  the  carriage 
through  the  lands  of  a  subject  of  the  produce  of  mines  of  gold 
and  silver  ; '  and  also  of  saltpetre  ;  "*  and  probably  of  treasure 
trove.^     Subject  to  this,  a  right  of  way  in  alicno  solo,  being  an 


Right  of  way 
is  an  ease- 
ment. 


Servient 
owner  may 
use  or  alter 
the  way. 


Right  must 
generally 
originate  in 
grant  or  pre- 
scription. 


'  The  general  principles,  which 
apply  to  questions  of  support,  apply 
equally  to  the  questions  discussed  in 
this  chapter.  See,  as  to  support, 
ante,  pp.  279,  280. 

-  As  to  rights  of  way  in  proprio 
solo,  see  ante,  pp.  79—82,  99—101. 

='  Thicknesse  v.  Lancaster  Canal 
Co.,  4  M.  &  W.  492,  495;  Ramsay 
V.  Blair,  1  A.  C.  706,  i^cr  Lord  Sel- 
l)orne. 

^  See  Ramsay  v.  Blair,  sup.,  per 
Lord  Selborne.  It  is  respectfully  sub- 
mitted, that  the  propositions  laid 
down  by  Lord  Chelmsford  at  p.  703 
are  not  consistent  with  principle. 
Cf.  Bourne  r.  Taylor,  10  East,  205. 

s  See  R.  V.  Jolliffe,  2  T.  R.  95.  In 
R.  V.  Bell  (7  T.  R.  598)  it  was  decided, 
that  the  grantee  of  a  way  leave  for 
carrying  coal  was  rateable  to  the  poor 
as  occupier;  but  only  l)ecausc  he  had 


enclosed  the  way,  and  excluded  all 
persons  from  using  it. 

t"  Bradburn  v.  Morris,  ]\Iorris  v. 
Bradburn,  3  Ch.  D.  821,  828.  A  right 
of  way  cannot,  properly  speaking,  be 
the  subject  of  an  exception,  or  a 
reservation.  For  it  is  neither  part 
of  the  thing  granted ;  nor  does  it, 
like  a  rent,  issue  out  of  the  thing 
granted.  Where  a  grantor  pui-ports 
to  except  or  reserve  a  right  of  way,  it 
really  takes  effect  as  an  easement 
newly  created  by  way  of  express  re- 
grant  by  the  grantee.  See  Durham, 
&c.,  Co.  r.  Walker,  2  Q.  B.  940; 
Proud  r.  Bates,  34  L.  J.  Ch.  406; 
Hamilton  v.  Graham,  L.  R.  2  Sc. 
&  D.  168. 

''  Sec  ante,  pp.  409,  410. 

>*  See  ante,  p.  410,  n.''. 

'••  See  ib. 
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iiu'oriHn-Oiil  rii^'ht  by  way  of  easement,^  must  have  its  origin  in 
•  n-;uit.  t'xpross  or  iuii)liecl ;  or  in  prescription.  A  right  of  way 
1)V  prescription  may  be  acquired  at  common  law  either  by 
an  enjoyment  from  time  immemorial ;  or,  upon  the  fiction  of 
a  nuHlern  lost  grant,  by  an  enjoyment  for  twenty  years.  Or, 
it  may  be  acquired  under  section  2  ~  of  the  Prescription  Act  '^ 
by  an  t.'njoyment  as  of  right.*^ 


6.— EXPRESS  GRANT— INSTRUMENTS  INTER  PARTES  AND 
TNCLOSURE  AND  CANAL  ACTS. 

(a)  Kind  of  Wat/. 

Uniimiicd  AVliere  there  is  a  general  and  unqualified  grant  of  the  way 

^™"  ■  intended  to  be  made  or  used,  the  grantee  may  make  or  use 

any  kind  of  way  he  pleases."" 
Grant  clearly  "Where  the  way  intended  to  be  made  or  used  is  clearly 
defined  by  the  instrument  of  grant,  and  there  is  nothing  in 
the  instrument  to  indicate  a  contrary  intention,  the  grantee 
of  the  right  cannot  make  or  use  any  other  kind  of  way  than 
that  which  has  been  granted.  He  cannot,  for  instance,  where 
a  right  of  passage  siwpliciter  is  granted,  make  or  use  a  tram- 
way or  railroad  ;  ^  or,  where  a  right  of  waggon- way  is  granted, 
make  or  use  a  tramway  or  railroad  ; "  or,  where  a  right  of 
railroad  simjiUciter  is  granted,  make  or  use  a  railroad  to 
be  traversed  l:)y  locomotive  engines."*     And  he  cannot  justify 

'  See  preceding  page.  by  expenditure,  see  Clavering's  Case, 

■  Cited  ante,  p.  390,  n.".  5   Ves.    690 ;    Powell    v.    Thomas,    6 

■••  See  Monmouth  Canal  Co.  v.  Har-  Ha.  300 ;  Meynell  v.  Surtees,  3  Sm. 

ford,  1  Cr.  ]\I.  &  R.  614  ;  Cowling  v.  &  G.    101.     Cf.  Bankart  v.  Tennant, 

Higginson,  4  M.  &  W.  245 ;  Rogers  t'.  10  Eq.  141.     See   also   Bell    v.   Mid. 

Taylor,  1  H.  &  N.  706;  Bradburn  v.  R.  Co.,  3  De  G.  &  J.  686;  Mold  v. 

Morris,  Morris  v.  Bradburn,  3  Ch.  D.  Wheatcroft,  27  Beav.  510,  516. 

812.     In  Rogers  i'.  Taylor  two  pleas  ^  g^g  Beaufort  v.  Bates,  3  De  G.  P. 

under  the  Act  of  prescriptive  rights  &  J.  393. 

for  twenty  years  and  forty  years  to  «  Beaufort  t).  Bates,  3  De  G.  P.  &  J. 

cut  through  the  surface  of  a  waste  in  392 ;   Neath  Canal  Co.  v.  Ynisarwed 

a  man6r  in  order  to  reach  and  work  Coll.  Co.,  10  Ch.  450. 

quarricH,  and  remove  the  stones,  were  7  See  Farrow  v.  Vansittart,  1  R.  C. 

he  d  good.  gQg  .  B|(j^|gj.  ^  ;^o^(.i^  g^^ff    -^   ^Q^  ^ 

Monmouth  Canal  Co.  v.  Ha,rford,  Q.  B.  D.  429. 

sup. ;  Cowling  V.  Higginson,  sup.  For  «  lb.     Cf.  the  law,  where  the  right 

claims  to  rights  of  way  for  mining  pur-  is  claimed  by  prescription,  post,  pp. 

poses  based  on  expectation   followed  440—442. 
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the  making  or  using  a  different  kind  of  way  from  that  which 
has  been  granted  on  the  ground,  that  no  more  land  has  been 
thereby  taken,  or  that  the  landowner  has  not  been  thereby  in 
any  respect  injured.  He  has  no  right  to  take  the  land  at  all, 
except  for  the  particular  kind  of  way  indicated.^ 

"Where  the  way  intended  to  be  made  or  used  is  not  clearly  Grant  not 

cIgcII'Iv 

defined  by  the  instrument  of  grant,  the  grantee  is  not  entitled  limited— 
to  make  or  use  any  kind  of  way  he  pleases,  without  regard  to  l^ou^^^uas^^"^" 
the  circumstances  of  the  case,  or  the  necessities  of  his  position.- 
If,  for  instance,  one  end  of  the  way  in  question  runs  into  and 
forms  part  of  a  public  highway,  over  which  parties  do  not 
presumably  contemplate  making  railways  or  tramways,  it  will 
not  be  presumed  that  it  was  intended  to  be  used  as  a  railway 
or  tramwa}'.'^ 

In  Sruhoiise  v.  ('Jinatiaii,^  a  grant  was  made  of  a  "  free  and  Gi-ant  not 

'^  clearly 

convenient  way,  as  well  an  horseway  as  a  footway,  as  also  for  limited— 

,        , ,  '  .  -,      ,  •         construction 

carts,   waggons,  wains,  and  other  carriages  whatsoever,   m,   _senhousef. 

through,   over,   and  along"'   a  slip  of  land,  for  the  purpose  Christian. 

of  carrying  coals  from  a  colliery  to  the  common  highway. 

The  grantee  could  not  commodiously  carry  the  coals  unless 

l)y  laying   down   a    framed   waggon-way ;    and   this    he    was 

accordingly  held  entitled  to  do. 

So  in  Dand  v.  Kinasrote.''     There  was  there  a  grant  of  lands,   Dand  v. 

•^  Kingscote. 

"excepting  and  reserved  out  of  the  grant  all  mines  of  coal 
within  the  fields  and  territories  of  Amble  aforesaid,  together 
with  sufficient  wayleave  and  stayleave  to  and  from  the  said 
mines,  with  liberty  of  sinking  and  digging  pit  and  pits."  The 
Court  held  the  words  "  sufficient  wayleave  "  to  mean  such 
a  description  of  wayleave  as  would  be  reasonably  sufficient 
to  enable  the  coal  owner  to  get  from  time  to  time  all  seams 
of  coal  to  a  reasonable  profit." 

'  Farrow   v.    Vansittart,   sup.  G09,  grantor's  mansion  house,  the  grantee 

CIO.  may  not  be  entitled  to  lay  down  iron 

-  See    Farrow  v.   Vansittart,   siq).  plates :  see   the  Scotch  case   of  Gal- 

cm.     There  the  grant  was  of  "  free  braith  v.  Eglington  Co.,  7  Sess.  Cas. 

ingress,  egress,  and  regress,  wayleave  (3rd  Ser.)  167. 

and  passage,  to  and  from  "  mines.  ^  1  T.  R.  5G0. 

:*  Bidder  v.  North  Staff.  K.  Co.,  4  ''  6  M.  &  W.  174. 

Q.  B.  D.  430.     Cf.  Beaufort  v.  Bates,  "  Cf.  Bidder  v.  North  Staff.  R.  Co., 

3  De  G.  F.  &  J.  393,  394.    If  the  road  sitp.  429,  430.     In  Pit  v.  Claverinth, 

is  the  only  means  of  access   to   the  1  Barn.  318,  a  grant  of  a  "  convenient 
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\K\>Uo[>  r.  In  Biahoji  v.  Xortli  '  iin  Act  of  32  Geo.   3,   for   makinp;  a 

viinal,  fnii)o\vered  the  owners  of  any  mines  of  coal  within 
certain  parishes  to  make  any  railways  or  roads  to  convey 
their  coals  to  the  canal  over  the  lands  of  any  person  ;  making 
satisfaction  for  the  damage  therehy  occasioned.  It  was  held, 
that  the  Act  empowered  such  owners  to  make  railways  to  be 
traversed  by  locomotive  engines.  In  BisJtop  v.  Nortli  there 
was  a  compensation  clause  for  the  damage  which  might  be 
occasioned  by  the  making  of  the  way  ;  and  it  seems  clear, 
that  the  decision  would  not  have  been  the  same,  if  this  clause 
had  been  absent.  It  would  have  been  a  serious  thing  to  hold, 
that,  under  such  a  grant  as  was  there  used,  the  servient 
owner  was  without  a  remedy  of  any  kind  ;  although  his  land 
was  cut  and  levelled  ;  and  he  was  precluded  from  thereafter 
using  it,  except  in  one  particular  way,  and  with  carriages  of 
one  particular  construction.-  There  was  not,  moreover,  in 
Bishop  V.  XoiiJt,  any  suggestion,  that  the  running  of  loco- 
motives would  create  a  public  or  private  nuisance,  or  be  a 
source  of  danger  to  the  neighbourhood.  In  all  such  cases 
the  probability  or  improbability  of  a  nuisance  being  created, 
or  of  accidents  occurring,  is  a  material  element  in  arriving 
at  a  decision.'^  It  will  be  noticed,  that  in  Bishop  v.  North  the 
instrument  in  question  was  an  Act  of  32  Geo.  3.  The  mere 
circumstance,  therefore,  that  locomotive  engines  were  not  in 
use  at  the  date  of  the  instrument,  and  could  not,  accordingly, 
1)6  presumed  to  have  been  within  the  contemplation  of  the 
legislature,  was  considered  immaterial.^ 

Nimrsuff.         ^^.''^'^''''  ""•  ^^""'^^^  Staffordshire  Raihcay  Co/'  was  differently 
iiail.  Co.         decided.    There,  however,  the  grant  was  not,  as  in  Senhouse  v. 

wayleave    for   the    carriage    of    coal  with  cuttings  and  embankments,  and 

through  a  waste,"  was  held  not  to  en-  fenced  in  so  as  to  exclude  the  surface 

title  the  grantee  to  a  right  of  waggon-  owner,   was   at   all   events   arguable 

way :   but  this  case  must  be  taken  to  Cf.  Bidder  v.  North  Stafi.  E.  Co    4 

be  overruled  by  Dand  v.  Kingscote.  Q  B   D   412  430 
;  11  M.  &  W.  418.  .  See  Bishop  .."  North,  11  M.  &  VV. 

,,'  /^r^'I'  T            ""■  ^'"6^"°*^'  6  426,  427  ;  Bidder  r.  North  Stafi.  R. 

-M.  &  W.  1/4,  there  was  no  compensa-  Co.,  suj)  412  4.30 

tionclaune  for  injuries  done  by  making  ^  gee  also 'senhouse   ..    Christian, 

S'„f  *r    .i  !                nevertheless  1  T.  R.  567  ;  Dand  ..  Kingscote,  sup.  ; 

ZrT^  if    '  r''"°"    ("'"^^^       McDonnell   ..  Kenneth,   1  Ir.  C.  L. 
wa.s  raised,  but  not  decided)  as  to  the       Rep   11,3 
coalowner'.s  right  to  make  a  railway,  M  Q  B  D  410 
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Christian,  Dand  v.  Kingscote,  and  Bisliop  v.  Xorth,  a  grant 
of  a  way  in  any  place  convenient  for  the  working ;  for  the 
purposes  of  the  working ;  and  for  the  exclusive  use  of  the 
grantee.  It  was,  on  the  contrary,  a  grant  of  a  way  in  a 
|)articularly  defined  i^lace.  It  was  not  a  grant  for  the  purposes 
of  the  working.  And  it  appeared  to  be  for  the  use  of  others 
as  well  as  of  the  grantee ;  the  grantee  being  under  an  obliga- 
tion to  maintain  and  keep  in  repair  the  sul:)ject-matter  of  the 
grant. ^ 

Where,  to  a  liberty  to  make  and  use  roads  and  ways,  there  One  liberty 
is  added  a  liberty  to  do  all  such  other  acts  as  may  be  deemed  another^.     ^ 
necessar}^  or  expedient  for  "conveying  the  iron  ore  to  the 
furnaces  and  other  works  on  the  lands,"  it  is  probable,  that, 
having  regard  to  the  latter  liberty,  railroads  and  tramways 
are  not  included  in  the  former.- 


(y8)  Application. 

Where  the  purposes,  for  which  a  way  may  be  applied,  are  Unlimited 
granted  generally,  and  without  qualification,  the  grantee  may 
use  the  way  for  any  purpose  he  thinks  proper.-^ 

Where  the  purposes,  for  which  a  way  may  be  applied,  are  Grant  clearly 
specified  in  the  instrument  of  grant,  and  there  is  nothing  in 
the  instrument  to  indicate  a  contrary  intention,  the  grantee 
of  the  right  cannot  use  the  way  for  any  other  purpose  than 
the  particular  purpose  for  which  the  grant  is  made.^  Where, 
for  instance,  the  way  is  granted  for  all  purposes  except  that 
of  carrying  minerals  ;'  or  for  agricultural  purposes  f  or  for 
other  definite  purposes,  not  including  mining   or   quarrying 

1  See   pp.   429,    430.     Affirmed    by  Higginson,  4  ]M.  &  W.  245.     See  also 

the  House  of  Lords  :  nom.  Elliot  v.  Dand  v.  Kingscote,  G  M.  &  W.  174  ; 

North    Staff.    R.    Co.,   W.    N.    1881,  Farrow  v.   Vansittart,  1  R.  C.    609; 

p.  52.  Durham,  &c.,  Co.  v.  Walker,  2  Q.  B. 

-  See  Beaufort  v.  Bates,  3  De  G.  F.  940 ;  Midgley  v.  Richardson,  14  M.  & 

&  J.  381,  393,  394.  W.   595  ;    Bowes  v.  Ravensworth,  15 

»  Hughes  V.  Chester,  &c.,  R.  Co.,  3  C.  B.  512  ;  Hedley  v.  Fenwick,  3  H.  & 

De  G.  F.  &  J.  352 ;  reversing  Chester,  C.  349  ;  Proud  v.  Bates,  34  L.  J.  Ch. 

&c.,  R.  Co.  V.  Hughes,  1  Dr.  &  Sm.  406. 

524.  '"  Stafford  v.  Coyney,  sup. 

•»  See  Hamilton  v.  Graham,  L.  R.  "  Bradburn   v.    IMorris,    :Morris    v. 

2  Sc.  &  D.  169 :  see  also  Stafford  v.  Bradburn,  3  Ch.  D.  812. 
Coyney,  7  B.  &  C.  257;   Cowling  v. 


limited. 
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Grant  not 

clearly 

limited. 


Construction 
— Dand  v. 
Kingscote. 


purposes  ;^  it  cannot  be  used  for  mining  or  quarrying  purposes. 
So,  where  there  is  a  grant  of  a  right  of  way  for  the  carriage 
of  minerals,  the  way  cannot  be  used  for  general  purposes  ;^  or 
for  the  conveyance  of  passengers."^  So,  where  a  right  of  way 
is  granted  for  the  conveyance  of  minerals  from  a  particular 
mine,  the  way  cannot  be  used  for  the  conveyance  of  minerals 
from  any  other  mine.^  So  a  grant  of  a  right  of  way  for 
carrving  minerals  to  or  from  a  particular  place,  as  a  terminus, 
will  not  justify  going  over  that  place  to  or  from  another  place 
l)ey()nd  it.''  And  a  mine-owner  cannot  justify  the  user  of  a 
way  for  any  other  purpose  than  the  particular  purpose  for 
which  the  grant  has  been  made,  on  the  ground,  that  no 
substantially  greater  burthen  has  been  thereby  put  upon  the 
servient  tenement." 

Where  the  purposes,  for  which  a  way  may  be  applied,  are 
not  clearly  defined  by  the  instrument  of  grant,  the  grantee 
is  not  entitled  to  apply  it  for  any  purpose  he  pleases  ;  without 
regard  to  the  circumstances  of  the  case,  or  the  necessities  of 
his  position."  The  grantee,  may,  however,  in  such  a  case, 
claim  the  right  to  apply  it  for  some  particular  purpose  ;  and 
this  claim  may  be  contested  by  the  servient  owner. 

In  DcDid  V.  Kinfiscote,^  the  owner  of  two  adjoining  pieces  of 
land  conveyed  them  by  separate  deeds  to  different  persons. 
There  was  in  one  of  the  deeds  an  exception  and  reservation  in 
these  words  : — "  Excepting  and  reserved  out  of  the  grant  all 
mines  of  coals  within  the  fields  and  territories  of  Amble 
aforesaid,  together  with  sufticient  way  leave  and  stay  leave  to 
and  from  the  said  mines,  with  liberty  of  sinking  and  digging 
pit  and  pits."  The  other  deed  contained  precisely  similar 
words,  except  that  "  Hawxley  "  was  substituted  for  "Amble." 
It  was  held,  that  the  coal  owner  was  not  entitled  to  cany  over 
the  land  comprised  in  the  first  deed  the  coal  got  under  the 


'  Cowling  V.  Higginson,  4  M.  &  W. 
245. 

-  Durham,  &c.,  Co.  v.  Walker,  2 
Q.  B.  240 ;  IMeynell  r.  Surtees,  3  Sm. 
&  G.  117,  118. 

•'  Farrow  v.  Vansittart,  1  R.  C.  609  ; 
Durham,  &c.,  Co.  v.  Walker,  sitj). 

■*  Dand  v.  Kingscote,  6  M.  &  W.  174  ; 
Durham,  &c.,  Co.  v.  W^alker,  sup.     See 


also  Newmarch  v.  Brandling,  .3  Swanst. 
99,  107,  108  ;  and  cf.  Farrow  r.  Van- 
sittart, siq). 

'"  See  James  r.  Cochrane,  8  Exch. 
55G  ;  post,  pp.  434,  4.35. 

''  Farrow  t'.  Vansittart,  sup. 

->  lb. 

«  G  M.  &  W.  174. 
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land  comprised  in  the  second  deed  ;  and  that,  although  the 
coal  underneath  both  pieces  of  land  formed  part  of  the  same 
mineral  field. 

In  Durham,  cC-c,  llaiUvcuj  Co.  v.  Walker,''  the  Dean  and  ^^^^'l!""^^^^- 
Chapter  of  Durham  demised  certain  lands  to  the  defendant. 
They  excepted  and  reserved  the  mines  and  quarries;  with  full 
power  to  dig,  win,  work,  get,  and  carry  away,  the  same ;  and 
with  free  ingress,  egress,  and  regress,  wayleave,  and  passage, 
to  and  from  the  same,  "or  to  or  from  any  other  mines,  or 
quarries,  lands,  and  grounds."  Afterwards  the  Dean  and 
Chapter  granted  liberty  to  the  company  to  enter  the  demised 
lands  ;  and  to  make  and  maintain  a  double  way  over  them  ; 
and  to  use  and  grant  the  use  of  such  way  for  the  conveyance 
of  passengers,  coal,  and  goods.  It  was  contended,  that  the 
Dean  and  Chapter  had  power  under  the  reservation,  to  grant 
wayleaves  either  (1)  over  all  or  any  part  of  the  lands  demised, 
without  any  restriction  as  to  the  uses  to  which  the  wayleaves 
might  be  applied ;  or  (2)  for  the  purpose  of  carrying  coals  and 
minerals  from  any  mines  whatsoever  ;  or,  at  all  events  (3),  for 
the  purpose  of  carrying  their  own  minerals,  whether  raised 
from  under  the  lands  demised,  or  any  other  lands.  The 
Court,  however,  considered,  that  both  the  wayleave  to  or 
from  the  excepted  mines,  and  the  wayleave  to  or  from  other 
mines,  lands,  and  grounds,  were  only  mentioned  hi  connection 
with  the  excepted  mines,  and  were  not  mentioned  as  a  distinct 
matter  of  exception  or  reservation.  It  was,  accordingly,  held, 
that  the  right  reserved  was  only  that  of  making  and  using 
ways,  and  granting  wayleaves  for  the  purpose  of  getting  the 
excepted  minerals. 

In  Midgleij  v.  Ru-Jiardson;-  an  Inclosure  Act  for  inclosing  Midgieyi;. 

'-     '  .  •       ii  L        £  T\      ^  Richardson. 

moors  and  commons  ni  a  manor  ni  the  county  oi  Durham 
provided,  that  the  Bishop  of  Durham  and  his  successors  might 
work  and  enjoy  all  mines  and  quarries  lying  under  the  moors 
and  commons ;  together  with  all  convenient  and  necessary 
ways  and  wayleaves,  and  liberty  of  winning  and  working  the 
mines  belonging  to  the  see  wheresoever  the  same  should  be, 
and  of  leading  and  carrying  away  all  the  coals  gotten  there- 
out, "  or  out  of  any  other  lands  or  groimds  whatsoever." 
•  2  Q.  B.  940.  -  14  M.  &  W.  595,  GOT,  G08. 

M.M.  ,  F  F 
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Bidder  v. 
North  Stnfi. 
R.C. 


JamcK  c. 
Cochrane. 


Tlun-e  was  no  power  under  the  Act  of  going  to  the  mines  of 
strangers  for  the  purpose  of  working  them ;  nor  was  there  any 
compensation  provided  for  injury  from  the  carriage  of  minerals 
from  such  mines.  Tpon  these  two  circumstances  it  was  held, 
that  the  13ishop  was  not  entitled  to  carry  over  the  inclosed 
lands  coals  got  out  of  other  mines,  which  he  worked  within 
tlio  manor,  hut  which  did  not  helong  to  the  see.  The  words, 
"or  out  of  any  other  lands  or  grounds  whatsoever,"  were 
interpreted  as  meaning  lands  or  grounds  other  than  mines; 
e.g.,  quarries,  chalk  pits,  marl  pits,  &c.,  which  did  not  strictly 
come  under  the  description  of  mines. ^ 

A  decision  more  favourable  to  the  mine-owner  was  come  to 
in  the  somewhat  similar  case  of  Bidder  v.  North  Staffordshire 
llaihvaji  Co."  There  the  lessees  of  mines  were  authorised  to 
take  and  use  "  full  and  sufficient  rail  and  other  ways,  paths, 
and  passages  to  and  for  the  said  lessees  and  their  agents, 
servants,  and  workmen  or  others,"  to  carry  away  "  all  or 
any  of  the  coal,  cannel,  slack,  iron,  and  ironstone,  the  produce 
of  the  mines  thereby  demised,  or  any  other  mines."  It  was 
contended,  that,  unless  some  limitation  were  put  upon  the 
words  "  or  any  other  mines,"  the  produce  of  mines  which 
neither  adjoined,  nor  were  worked  by  the  lessees,  might  be 
carried  over  the  ways  in  question ;  and  that  those  words 
should,  accordingly,  be  read,  as  if  after  them  were  added  the 
words  "  and  brought  to  the  surface  on  the  demised  land."  It 
was  considered,  that  the  authority  was  limited  to  mines  worked 
by  the  lessees ;  but  that,  even  if  this  were  not  so,  there  was 
no  gi-Qund  for  putting  any  limitation  whatsoever  on  the 
generality  of  the  language  of  the  lease. 

A  decision  favourable  to  the  mine-owner  was  also  come  to 
J(t))u;s    v.    Cochrane;''   where    the    language    of    a    grant, 


m 


'  Followed  in  Hodley  v.  Fenwick, 
3  H.  &  C.  349.  See  also  Farrow  v. 
Vansittart,  1  R.  C.  602  (where  an 
exactly  similar  lease  to  that  in  Dur- 
ham, &c.,  Co.  V.  Walker  came  before 
the  Court  to  be  construed) ;  Wallis  v. 
Harrison,  reported  together  with  Dur- 
ham, &c.,  Co.  V.  Walker,  in  11  L.  J. 
Exch.  440.  Cf.  also  Bowser  v.  Maclean, 
2  De  G.  F.  &  J.  415;  Jegon  v.  Vivian, 


6  Ch.  742;  Eardley  v.  Granville,  .3  Oh. 
D.  826.  As  to  the  meaning  of  "  mine," 
as  distinguished  from  "  quarry,"  see 
ante,  pp.  3  et  seq.  See  further,  as  to 
]\Iidgley  v.  Richardson,  j^ost,  p.  435. 

2  4  Q.  B.  D.  412,  430,  431,  affirmed 
by  the  House  of  Lords  nom.  Elliot 
V.  North  Staf?.  R.  C,  W.  N.  1881,  p. 
52. 

=<  8  Exch.  556. 
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referring  in  other  respects  to  a  particular  place  as  a  terminus, 
was  held  to  entitle  the  grantee  to  use  it  as  a  thoroughfare. 
There  the  lessees  of  a  mine  covenanted  to  leave  unworked  a 
barrier  of  coal  between  the  demised  mine  and  the  adjoining 
mines  ;  and  not  to  open  any  communications  in  such  barrier, 
except  where  the  lease  gave  them  liberty  to  do  so.  The 
liberty  was  to  make  communications  through  the  barrier  for 
the  purpose  of  conveying  underground  coals  gotten  in  any 
adjoining  collier}'  from  such  colliery  into  the  demised  mine; 
and  to  convey  such  coals  accordingly  ;  and  from  thence  to 
"  convey  and  carry  away  "  all  such  coals ;  "  and  also  to  draw 
to  bank  at  any  of  the  pits  sunk  or  to  be  sunk  "  in  the  demised 
lands  the  coals  from  such  adjoining  colliery.  No  pits  were 
ever  sunk  by  the  lessees  in  the  demised  lands.  It  was  held, 
that  the  lessees  had  liberty  to  carry  the  coal  of  adjoining 
mines  through  a  breach  in  the  barrier  into  the  demised  mine; 
and  thence,  through  another  breach  in  the  barrier,  into 
adjoining  mines  on  the  other  side  ;  and  to  raise  it  to  the 
surface  through  shafts  in  the  last-named  mines. ^ 

And,  if,  independently  of  the  language  of  the  grant,  it  is  Construction 
reasonable,  from  the  circumstances  of  the  case,   to  make  a  rounding  cir- 
presumption  in  favour  of  the  owner  of  the  mine  or  quarry,   ^"^r^j'^.)^'^^'^. 
a  construction  may  be  adopted,  which  might  not  otherwise  be  Kichardson. 
adopted.     Thus,  in  M'uhjley  v.  llkhanhon,,-  an  Inclosure  Act 
for  inclosing  moors  and  commons  in  a  manor  in  the  county  of 
Durham   contained  a  saving  of  the  rights  of  the  Bishop  of 
Durham  as  lord  of  the  manor.     The  other  material  provisions 
of  the  Act  have  been  already  stated.'^     It  was  probable  that,  at 
the  passing  of  the  Act,  the  JBishop  was  in  the  habit  of  carrying 
over  the  inclosed  lands  coals  from  mines  wherever  situate  ; 
and  he  had  only  received  a  very  small  compensation  for  the 
allotment.     It  was  held,  that  he  was  entitled  to  carry  over 
the    inclosed    lands,  not  merely  the  coals  got  within   those 
lands,  but  also  those  got  out  of  any  other  mines  belonging 
to  the  see.     The  Court  ol)served  that,  having  regard  to  his 
probaljle    position    at    the    passing    of    the    Act,    and    to    tlie 
amount    of    compensation    which    he    had    received,    it    was 

'  Sec  fui'ther,  as  to  this  case,  ontr,  -  14  'M.  &  W.  595. 

P-  281.  ■■■■  Ante,  pp.  43.3,  434. 
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Ravenswoith. 


Proud  v. 
Bates. 


reasonable  to  presume  as  far  as  possible  in  the  Bishop's 
favour.^ 

So  in  Bon-rs  v.  Ilareii^irdrtli:'  There  an  Inclosiire  Act 
enacted  that  nothing  therein  contained  should  be  construed 
to  prejudice  the  rights  of  the  lord  of  a  manor  as  such  lord ; 
but  that  the  lord  should  enjoy  all  mines,  minerals,  and 
quarries  belonging  to  the  manor,  in  as  full  and  ample  a 
manner  as  if  the  Act  had  not  been  made ;  with  libert}'  to 
make  ways  along  the  waste  lands  intended  to  be  inclosed ;  and 
to  do  every  other  act  then  or  thereafter  in  use  for  working, 
leading,  and  carrying  away  the  said  mines,  minerals,  and 
quarries;  and  also  for  "leading,  carrying,  and  conveying  the 
coals  and  produce  of  any  other  mines  and  minerals  from  or 
under  any  other  lands  and  grounds  whatsoever."  The  lord 
constructed  a  railway,  and  used  it  for  the  purpose  of  carrying 
coke ;  which,  however,  was  not  made  from  coal  worked  out  of 
the  wastes  in  question.  The  Court  considered,  that  the  inten- 
tion was  as  clear  as  possible,  that  the  rights  previously 
enjoyed  by  the  lord  of  the  manor  were  not  to  be  interfered 
with.  It  was,  accordingly,  held,  that  "produce  of  any  other 
mines  and  minerals"  did  not  mean  produce  of  mines  and 
minerals  other  than  coals,  but  produce  of  mines  and  minerals 
other  than  the  mines,  minerals,  and  quarries  before  men- 
tioned ;  and  that  the  mine-owner  Avas,  therefore,  justified  in 
his  user. 

So  in  Proud  v.  Bates:''  In  that  case  (the  facts  of  which 
have  been  already  sufficiently  stated  *)  the  lessor  claimed  a 
right  to  carry  along  the  way  in  question,  as  well  minerals 
worked  within  the  excepted  mines,  as  also  minerals  within  the 
manor,  although  not  under  the  demised  property.  It  was 
held,'  that  the  lessor  was  entitled  to  an  absolute  wayleave, 
and  not  merely  to  a  right  of  way  for  the  purpose  of  working 
the  excepted  minerals.  The  Court  observed,  that  the  circum- 
stance of  the  lessor  having  been  owner  of  the  entire  manor 
favoured  the  presumption,  that  it  was  not  intended,  that  the 
wayleave  should  be  used   merely  for   working   the   excepted 


'  See  further,  as  to  this  case,  ante, 
pp.  4.33,  434. 
*  15  C.  B.  512. 


^  34  L.  J.  Ch.  40G. 

^  Ante,  p.  81. 

''  Per  Wood,  V.-C. 
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minerals.  The  Court  also  observed  that,  if  the  wayleave  were 
of  the  restricted  kind  contended  for,  the  mine-owner  would  not 
have  obtained  any  larger  powers  than  he  would  have  obtained 
b}'-  implied  grant,  if  there  had  been  a  mere  exception  of  the 
mines,  without  more ;  ^  and  that,  this  being  so,  it  was  reason- 
able to  infer,  that,  what  was  expressed  widely,  was  not 
intended  to  be  confined  to  a  restricted  right.  This  reasoning 
was  evidently  approved  of  by  the  same  learned  Judge  in  a 
more  recent  case.-  But  it  does  not  seem  to  have  been 
considered  in  the  preceding  cases.-' 

(y)   Direction — iJiiiieiisioiis — Construction — Maintenance. 

Where  the  direction,  which  the  way  may  take,  is  indicated  where  direc- 
with  sufficient  clearness,  the  grantee  of  a  right  of  way  cannot, 
prima  facie,  make  or  use  a  way  in  any  other  direction.  Thus, 
the  grantee  of  a  free  and  convenient  way  "  in,  through,  over, 
and  along  "  a  slip  of  land,  was  held  not  to  be  entitled  to  make 
a  transverse  way  across  the  land.^ 

Where  the  direction,  which  the  way  may  take,  is  not  indicated  \yhere  direc- 

.  ,  „^    .  ■,  1  ,,»  tion  not 

With  suincient  clearness;  as  where  the  words  used  are  tree  limited, 
ingress,  egress,  and  regress,  wayleave,  and  passage  to  and  from" 
the  mines  in  question ;  the  grantee  is  not  entitled,  at  pleasure, 
to  make  a  way  in  any  direction,  without  regard  to  the  necessities 
of  his  workings.''  And  his  right  in  such  a  case  to  make  the  way 
in  a  particular  direction  will  usually  depend  on  whether  he 
acts  with  reasonable  skill  and  discretion. '^  If,  however,  he 
does  so  act,  he  will  not  be  confined  to  the  shortest  practicable 
course  to  the  terminus,  to  which  his  minerals  are  to  be  carried; 
if  a  more  circuitous  route  would  be  more  beneficial.'  Nor  will 
he  be  confined  to  the  shortest  course  to  the  nearest  highway 
in  the  direction  of  that  terminus,  and  no  further ;  if,  by 
traversing  the  highway,  he  could  work  at  less  expense."    If  the 

'  See  ante,  pp.  408,  40'J.  ■'  Furrow    v.    Vansittart,    1    R.    C. 

-  Hamilton  v.  Graham,  L.  ]l.  2  Sc.  GO'J. 

&  D.  175.  ''  Abson  v.  Fenton,  1  B.  &  G.  195. 

•'  See  Dand  u.  Kingscote,  G  ^I.  &  W.  '  See   Richards  v.    Richards,  Joh. 

174 ;  Durham,  &c.,  Co.  v.  Walker,  2  255. 

Q.  B.  'J40 ;  Midgley  v.  Richardson,  14  "  See  Dand  r.  Kingscote,  G  M.  & 

^I.  &  W.  595  ;  Bowes  v.  Ravensworth,  W.    174,    where    the    grantee    twice 

15  C.  B.  512.  traversed  a  highway:  see  p.  179. 

■*  Senhouse  v.  Christian,  1  T.  R.  5G0. 
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dominant  owner  is,  in  other  respects,  justified  in  selecting 
a  particular  directicMi  for  his  way,  he  cannot  he  prevented  from 
so  doing,  merely  hecause  that  direction  involves  a  trespass 
upon  the  lands  of  third  parties. ^  And  the  grantee  of  a  "con- 
venient wayleave  "  may  not,  as  far  as  direction  is  concerned, 
he  confined  to  such  a  way,  as  was  convenient  at  the  time  the 
grant  was  made ;  if,  at  a  suhsequent  time,  a  way  in  another 
direction  is  more  convenient.-  And,  in  all  cases,  the  grantee, 
and  not  the  grantor,  of  a  "convenient"  or  "  sufficient"  way- 
leave  is,  jiriind  facie,  the  judge  of  the  direction  which  will  he 
convenient  or  suflicient.''  However,  if  such  a  grantee  makes 
a  wa}'  in  a  particular  direction,  and  immediately  or  very 
shortly  afterwards  abandons  it,  and  makes  a  way  in  another 
direction,  he  may  be  made  liable  for  the  injury  he  thereby 
does  the  land.  For,  by  his  abandonment  of  the  former 
wa3%  he  has  shown  that  that  way  was  unnecessary.^  And  the 
dominant  owner  may  in  all  cases  be  made  liable,  if  he  acts 
mold  fideJ' 

Dimensions.  In  Proud  V.  Bates/'  (the  facts  of  which  have  been  already 
sufficiently  stated^),  the  lessor  chipped  off  to  the  height  of  a 
foot  and  a  half  a  part  of  the  soil,  which  lay  above  the  excepted 
mines ;  and  he  claimed  the  right  to  use  the  way  in  its  altered 
state.     It  was  held,  that  he  was  entitled  to  do  so. 

Construction.  "Where  the  manner  in  which  a  way  may  be  constructed,  is 
not  defined,  it  must  be  constructed  in  such  a  manner  as 
a  prudent  person  would  have  adopted,  if  he  had  been  making 
the  way  over  his  own  land,  and  not  over  the  land  of  another.^ 
And  if  the  dominant  owner  judiciously  designs  and  constructs 
the  way,  and  takes  no  unnecessary  ground,  and  does  no 
unnecessary  injury,  he  will  be  free  from  all  liability."  But 
if,  in  making  it,  he  does  unnecessary  injury  to  the  land,  as 
by  making  fences  or  ditches,  which  are  not  absolutely  requisite, 
he  will  l^e  liable.^" 

'  Dand  v.  Kingscote,  sitji.  199.  '■  34  L.  J.  Ch.  40G. 

-  lb.  198.  7  A7itc,  p.  81. 

=♦  Absonf.  Fenton,  1  B.  &  C.  195;  «  Abson  v.  Fenton,  1  B.  &  C.  195; 

Dand  v.  Kingscote,  sup. ;  Richards  v.  cf.  Bishop  v.  North,  11  M.  &  W.  426. 

Richards,  Job.  255,  2G2,  2G3.  '■'  Dand  v.  Kingscote,  6  M.  &  W.  199: 

■*  Dand  v.  Kingscote,  sup.  cf.  Bishop  v.  North,  sup. 

'=>  Richards  r.  Richards,  sup.  2G3.  i"  Dand  v.  Kingscote,  S2ip. 
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The   dominant   owner  is  bound  to  prevent  the  way  from   Maintenance, 
becoming  a  nuisance  to  the  pubHc,  or  to  individuals.^ 


c— EXPRESS  GRANT— PUBLIC  GENERAL  ACTS. 

The  Eail.  CI.  Cons.  Act,  1845r  and  the  Wat.  CI.  Act,'^  con-  Rail.  ci. 
tain  provisions  as  to  communications,  which  mine-owners  may  wat!'ch  Act. 
make  through  the  intervening  mines  between  the  mines  on 
both  sides  of  the  raihvay  or  works  for  the  purpose  of  working 
the  latter  mines.      These  provisions  and  the  decisions  thereon 
have  been  already  mentioned.^ 

The  Highways  Acts,  3  Geo.  4,  c.  126,  and  5  &  6  Will.  4,  c.   Other  statu- 

.    tory  grants, 

50,  give  rights  of  way  for  the  carriage  of  materials  for  roads.' 
Eights  of  way  for  mining  purposes  may  also  be  exercised  under 
the  Inch  Act,  22  &  23  Yict.  c.  43  f  by  the  Duke  of  Cornwall 
and  his  lessees  under  the  Act  7  &  8  Yict.  c.  105  i^  by  the 
Crown  and  persons  claiming  under  it  under  the  Cornwall 
Subm.  Mines  Act,  1858  ;^  by  the  Crown  in  respect  of  the 
foreshore,  or  the  adjacent  lands,  under  the  Crown  Lands  Act, 
1866  f  and,  in  respect  of  lands  in  Ireland,  under  the  Acts 
23  &  24  Vict.  c.  154,  33  &  34  Yict.  c.  46,  and  44  &  45  Yict. 
c.  49.1'^ 

d.— IMPLIED  GRANT— WAY  OP  NECESSITY. 
The  doctrine  as  to  a  way  of  necessity  has  been  thus  stated : —  Moaning  of 

WRV  of    IIGCGS— 

"  If  I  have  a  field  inclosed  l)y  my  own  lands  on  all  sides,  and  sity  — surface 

I  alien  this  close  to  another,  he  shall  have  a  way  to  this  close  ^^^^s*^- 
over  my  land  as  incident  to  the  grant :  for  otherwise  he  cannot 
have  any  lienefit  by  the  grant." '^ 

The  doctrine  of  a  Avay  of  necessity  does  not  merely  enable  Horizontal 

a  mine-owner,  who  owns  an  overlying  landlocked  surface,  to  sinking  to 

conduct  over  the  surrounding  land  of  his  grantor  the  minerals  ^'^^^}^  ^^^ 

"  ^  _  work. 

which  he  Inings  to  such  surface.  It  enables  a  mine-owner, 
who  would  otherwise  have  no  right  to  use  the  overlying  land 
at  all,  to  sink  through  such  land  from  the  surface  to  the  mines 


•  See   Bishop 
Parke,  B. 

-  8  &  9  Vict.  c.  20. 
•■'  10  &  11  Vict.  c.  17. 
■*  Ante,  pp.  381  ct  seq. 
■^  Ante,  pp.  IIG,  117. 
«  Ante,  pp.  413,  414. 


North,  Slip.,  i>cr 


''  Ante,  pp.  414,  415. 
>*  Ante,  p.  416. 
'■'  Ante,  pp.  41G,  417. 
"'  Ante,  pp.  417,  418. 
1'  See  Rolle's  Abr.  tit. 


Graunts," 


Z.  p.   17;    Simpson  v.  Telhvright,  2 
Lutw.  .510. 


I-  111 


Vertical 
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in  order  to  reach  aiul  work  them.^  And  whether,  if  it  be 
shown  that  the  process  of  sinking  will  inevitably  let  loose 
a  body  of  water  within  the  overlying  land,  and  thereby  ruin  it, 
it  will  be  restrained,-  it  will  certainly  not  be  restrained,  if  the 
anticipated  danger  is  shown  to  be  visionary.'^  Of  course, 
however,  if  the  overlying  land  itself  contains  minerals,  and 
a  portion  of  those  minerals  is  removed  in  the  process  of 
sinking,  their  owner  will  be  entitled  to  them,  or  to  an  account 
of  the  proceeds.^ 

Nor  is  the  doctrine  confined  to  the  case  of  a  surface  barrier, 
underground       .  ^^  ^|^g  ^^^^  ^f  ^  horizontal  barrier.     It  may  equally  apply 

barrier.  .       . 

to  the  case  of  a  vertical  underground  barrier.' 

Railways  and  Where  a  railway  had  been  compulsorily  constructed  through 
waterworks.  |^^^^^  under  an  old  railway  Act ;  and  the  closes  on  either  side 
contained  minerals  ;  and  the  owner  constructed  transversely 
across  the  railway  another  railway  for  the  professed  purpose 
of  carrying  minerals  from  one  close  to  the  other  ;  it  was  held, 
that,  if  his  railway  was  constructed  for  the  necessary  occupa- 
tion of  the  closes,  he  was  justified  in  constructing  it.**  A 
way  of  necessity  is  sometimes  claimed  in  respect  of  property 
subject  to  the  Eail.  or  Wat.  CI.  Act.'^ 
Limits  of  A  way  of  necessity  must  be  claimed  bond  fide.     It  cannot  be 

"°^^*'  claimed  for  a  collateral  purpose.^     And  it  ought  not  to  be  of 

larger  dimensions  than  are  reasonably  requisite.'-^ 

c— PRESCRIPTION.!" 
(a)  Kind  of  Way  and  its  ApiMcation. 

Generally.  The  kind  of  way  which  may  be  used,  and  the  purposes  for 

which  it  may  be  applied,  where  a  right  of  way  arises  by  pre- 
scription, are  two  questions  which  may  be  considered  together. 

'  See  Goold  v.  Gt.  West.  Coal  Co.,  •"'  Monmouth  Canal  Co.  v.  Harford, 

2  De  G.  J.  &  S.  600 ;  Re  Gerard  and  1  Cr.  M.  &  R.  614,  634. 

L.  &  N.-W.  R.  Co.,  1895,  1  Q.  B.  466,  '  See  Midland  R.  Co.  v.  Miles,  .33  Cli. 

471.     Cf.  Rogers  v.  Taylor,  1  H.  &  N.  D.  644 ;  Be  Gerard  and  L.  &  N.-W.  R. 

706.  Co.,  1895,  1  Q.  B.  466,  471 ;   and  ante, 

-  Bee2)ost,  p.  470.  pp.  .383,  384. 

■^  See  Goold  v.  Gt.  West.  Coal  Co.,  '^  IMonmouth  Canal  Co.  v.  Harford, 

siq).  610  et  seq.  suj).  614. 

■•  lb.  608.  'J  See  ib.  634. 

■'  See  lie  Gerard  and  L.  &  N.-W.  R.  >"  See  s.  2  of  the  Prescript.  Act,  cited 

Co.,  siq}.  471.  ante,  p.  390,  n.'-'. 
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An  user  by  prescription  of  a  right  of  way  of  a  particular  kind, 
or  for  a  particular  purpose,  will  not  justify  an  user  of  a 
way  of  any  other  kind  which  is  more  onerous,  or  for  any 
other  purpose  which  is  more  onerous.^  "Whether  it  will 
necessarily  justify  an  user  of  a  way  of  any  other  kind  not 
being  more  onerous,  or  for  any  other  purpose  not  being 
more  onerous,  are  questions  which  must  be  determined  by 
reference  to  the  cases. 

In  CoivliiKi  V.  Hi<i(iinson,-  a  plea  to  a  tresi3ass  set  up  a  Cowling  i-. 
prescriptive  right  of  way  for  horses,  carts,  waggons,  and 
carriages.  The  plaintiff  admitted,  that  there  was  this  right, 
but  for  farming  purposes  only,  and  contended,  that  the  right 
did  not  extend  to  mining  purposes.  Mines  under  the  property 
had  been  opened,  although  they  had  not  been  worked  for 
seventy  years.-^  It  was  laid  down,  that,  if  the  way  were  con- 
fined to  a  particular  purpose,  a  jury  ought  not  to  extend  it ; 
Ijut  that,  if  it  were  proved  to  have  been  used  for  a  variety 
of  purposes,  a  jury  might  be  warranted  in  finding  a  way  for 
all  purposes.^ 

In  Wimbledon,  dr.,  Conservators  v.  Dlron,''  a  road  had  been  Wimbledon, 
immemorially  used  to  a  farm  ;  not  merely  for  usual  agricul-  Dixon, 
tural  purposes  ;  Ijut,  in  certain  instances,  for  carrying  building 
materials  to  enlarge  the  farmhouse  and  rebuild  a  cottage  on 
the  farm  ;  and  for  carting  away  sand  and  gravel  dug  out  of  the 
farm.  The  defendant,  who  was  the  owner  of  the  farm,  claimed 
a  right  to  use  the  way  for  carting  the  materials  required  for 
])uilding  a  number  of  new  houses  upon  the  land ;  and  CoivUnn 
V.  Tlifujiitson  was  referred  to  on  his  behalf.  It  was,  however, 
held,  that  it  was  not  intended  in  that  case  to  lay  down  a  law, 
which  would  apply  where  the  whole  character  of  the  domi- 
nant tenement  was  altered.  The  defendant  might  have  been 
entitled  to  use  the  farm,  qua  farm,  for  all  purposes  according 
to  its  ordinary  and  reasonable  use.  But  he  had  no  right  to 
alter  the  whole  character  of  the  farm,  and  then  use  tlie  way 
for  the  purposes  of  the  property  in  its  altered  condition. 

'  See  Stafford  v.  Coyney,  7  B.  &  C.  Cons.  v.  Dixon,  1  Ch.  D.  871. 

257.  •*  See  4  M.  &  W.  25G,  j'cr  Parlse,  B. 

-  4  M.  &  W.  24.5.  ■•  1  Ch.  D.  -362. 
^  See,  as  to  this,  Wimbledon,  &c., 
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Bradlnini  r. 
Morris. 


Direction. 


Sinkings  or 
erections  near 
highways. 


Fencings 
near  high- 
ways. 


Previously 

specified 

remedies. 


Ill  Jinidliiini  V.  Morri.s,  Morris  v.  lirndhurn}  the  claimant 
of  a  ri^lit  of  way  proved,  that  for  a  period  of  twenty  years  the 
occupiers  of  the  lands,  in  respect  of  which  he  claimed,  had 
used  an  occupation  road  for  agricultural  purposes.  It  was 
held,  that  this  was  not  of  itself  sufficient  to  prove  a  right 
to  use  the  road  for  the  purpose  of  getting  minerals;  no 
minerals  having  ever  been  got  upon  the  lands  in  question. 

(y8)  Direction. 

It  is,  apparently,  no  objection  to  a  claim  to  a  right  of  way 
by  prescription  from  one  terminus  to  another,  that  the  way 
has  not  been  used  in  a  perfectly  definite  track,  but  in  varying 
lines.- 

/.—SINKING,   EEECTINCt,   AND   FENCING   NEAR  HIGHWAYS. 

Persons  are  bound  under  penalties  not  to  sink  pits,  or  erect 
steam-engines,  gins,  or  other  like  machinery,  within  twenty- 
five  yards  from  any  part  of  a  carriage-way  or  cart-way  ;  unless 
screened  therefrom,  so  as  not  to  be  dangerous  to  passengers, 
horses,  or  cattle.'' 

If  an  excavation  is  made  so  near  to  a  highway  as  to  amount 
to  a  public  nuisance,  and  a  private  injury  ensues,  an  action 
will  lie.*^  However,  the  owner  of  an  unfenced  quarry,  which 
adjoins  a  public  road,  but  is  not  so  near  as  to  be  dangerous  to 
persons  using  the  road  in  the  line  of  the  road,  is  under  no 
liability  to  a  person  who  deviates  from  the  road  and  falls  into 
the  quarry.' 

^.—REMEDIES. 

(a)   Interference  icitJi  Right. 

"Where  a  statutory  remedy  is  specified,  it  should  be  pursued.'^ 


1  .3  Ch.  D.  812,  823. 

-  Wimbledon,  &c.,  Cons.  v.  Dixon, 
1  Ch.  D.  362,  per  James  and  Mellish, 
L.  JJ.  In  Dand  v.  Kingscote,  G  M.  & 
W.  174,  the  validity  of  a  ^jlea  of  a 
customary  right  of  way,  which  was 
set  up,  was  not  considered ;  but, 
apparently,  only  because  sufficient 
evidence  in  support  of  the  plea  was 
not  produced. 

•'  5  &  G  Will.  4,  c.  50,  s.  70. 

•*  Barnes  r.  Ward,  9  C.  E.  .392 :  see  also 


Hounsell  v.  Smyth,  7  C.  B.,  N.  S.  731. 

'">  Hounsell  v.  Smyth,  sup. :  cf. 
Blyth  V.  Topham,  Cro.  Jac.  158.  As 
to  the  liability  of  surveyors  of  high- 
ways, in  exercising  statutory  rights  of 
digging  materials  for  roads,  to  fill  up 
or  fence  ofi  pits,  see  ante,  pp.  IIG,  118. 
See  further,  as  to  neglect  to  fence 
excavations,  ante,  p.  418,  and  post, 
pp.  G59,  670,  675,  710,  711,  719,  734. 

''  See  Thicknesse  v.  Lancaster  Canal 
Co.,  4  M.  &  W.  472. 
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A  mine-owner,  on  whose  land  a  company  have  entered  "Injurious 
under  compulsoiy  powers,  and  who  is  "  injm-iously  affected" 
by  the  execution  of  their  works,  may  be  entitled  to  receive 
compensation  under  section  68  of  the  Lands  CI.  Cons.  Act, 
1845.^  The  difficulties,  which  sometimes  arise  in  estimating 
the  amount  of  compensation,  are  illustrated  in  Bidder  v.  XortJi 
StaJf'ordsJiire  Baihcaij  Cor  There  the  plaintiffs  were  lessees 
under  leases  of  different  durations  of  two  adjoining  mines. 
The  company  had,  under  their  compulsory  powers,  taken  a 
portion  of  the  surface  over  the  mine  comprised  in  the  longer 
lease  ;  and  had  thereby  cut  off  the  direct  access,  which  had 
previously  existed  between  that  mine  and  a  neighbouring 
canal.  A  neAv  access  was  possible.  But  it  was  more  cir- 
cuitous ;  and  it  was  only  obtainable  by  exercising  a  right, 
which  the  plaintiffs  were  entitled  to  exercise,''  of  going  over 
the  surface  of  the  mine  comprised  in  the  shorter  lease.  In 
estimating  the  damage  which  the  plaintiff's  had  sustained,  it 
was  held,  (1)  that  a  deduction  should  be  made  on  account 
of  the  power  to  acquire  the  new  access  ;  but  (2)  that  the 
circiiitousness  of  the  new  access,  the  shorter  duration  of  the 
lease  of  the  land  over  which  it  was  obtainable,  the  damage 
which  it  would  occasion  to  such  land,  and  all  other  like 
matters,  should  l)e  taken  into  consideration,  and  allowed  for, 
in  making  the  deduction. 

A  mine-owner  ma}^  also  be  entitled  to  compensation,  where  Damages  for 

J  .„,...         ,  ,  ,  -,    severance. 

a  portion  of  his  mines  is  taken  under  compulsory  powers,  and 
his  mining  communications  thereby  severed.^  But  damages 
for  severance  cannot,  of  course,  be  obtained,  where  the  portion 
taken  does  not  actually  contain  within  itself  the  mining 
communication.'' 

Suljject  to  the  necessity  in  proper  cases  of  pursuing  specified  Ordinary 
remedies,  an  action  for  damages  will  lie  for  obstructing  a  right  ^i.^^ages. 
of  roadway.''     And,  although  an  action  does  not,  in  general, 
lie  for  ii  pul)Iic  )iuisance,  without  special  damage,  yet,   if  a 
man  is  the  owner  of  a  colliery  adjoining  a  pul)lic  highway, 

'  8  &  9  Vict.  c.  18.  •'  lie  Huddersfield  and  Jacomh,  17 

-  4  Q.  B.  D.  412,  4.S2.  Eq.  476. 

•'  See  ante,  p.  434.  '•  Bell  v.  Midland  K.  Co.,  10  C.  B., 

'  See,  as  to  s.  81  Rail.  CI.  Act  and  N.  S.  287  ;  Mold   v.  Wheatcroft,   27 

s.  25  Wat.  CI.  Act,  ante,  pp.  -352,  .3.5.5.  lieav.  510,  521. 


It 
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aiul  liis  coiil-carts  are  stopped  on  the  highway,  this  is  sufficient 
special  damage  to  support  an  action.^ 
injmu'tion.  The  dominant  owner  may  also,  in  general,  have  an  injunc- 

tion ;~  and,  if  necessary,  a  mandatory  injunction.'^  However, 
in  order  to  entitle  the  dominant  owner  to  a  remedy,  he  must 
have  a  present  intention  to  use  the  way  for  mining  purposes.^ 

i/3)  IiiiprajxT   User. 

Damages.  If  a  man,  who  has  no  property  in  a  piece  of  land,  and  who 

has  no  right  of  way  over  or  through  it  for  the  carriage  of  his 

minerals,  uses  it  for  that  purpose,   he  may  be  made  liable 

in  damages."'     And,  if  a  man,  although  having  a  right  of  way 

over  or  througli  his  neighbour's  land  for  the  carriage  of  his 

minerals,  uses  that  land  in  an    improper  manner  ;   whether 

as  respects  the  kind  of  way  which  he  uses  f    or  the  direction 

which  it  takes  ;  ^  or  the  purpose  for  which  he  applies  it ;  -    he 

may  be  made  similarly  liable. 

:\leasure  of  And   the   measure  of  damages   in  such  a   case  is  not,   as 

wayieati"       i^  cases  of   ordinary  trespass    to   land,    the   actual   damage 

rent.  sustained  by  the  injured  party.     It  is  the  value  of  the  land 

for  the   purposes   for  which  it  has  been  actually   used.     In 

other  words  the  injured  party  may  obtain  compensation  by 

way  of   wayleave  rent  upon  all  minerals  gotten  out  of   the 

wrongdoer's  mine,  which  have  been  carried  through  the  land 

of  the  injured  party.'-*     And  the  rate  (if  any)   usual  in  the 

'  Iveson   V.   INIooie,    1    Ld.    Raym.  «  Howell    v.    King,    1    Mod.    190 ; 

486 ;  1  Salk.  15.  Stafford  v.   Coyney,   7  B.  &  C.   257  ; 

-  Newmarch  v.  Brandling,  3  Swanst.  Dand  v.  Kingscote,  siiiJ.  195  ;  Midgley 

99;  Bellf.  Midland  R.  Co.,  3  De  G.  v.   Richardson,    14    M.    .<c    W.    595; 

&  J.  678;  Mold  v.  Wheatcroft,  sttp.  Powell  v.  Vickerman,  3  T.  L.  R.  358. 
For  the  form  of  the  injunction,  see  '■'  See  Martini?.  Porter,  si(jj. ;  Powell 

Mold  V.  Wheatcroft,  siqh  v.  Aiken,  4  K.   &   J.  343  ;  Hilton  v. 

■'  See  Bradburn  v.  Morris,  Morris  v.  Woods,   4   Eq.    441,   442  ;    Jegon    v. 

Bradburn,  3  Ch.  D.  812,  820.  Vivian,  6  Ch.  742 ;  Phillips  v.  Hom- 

■*  lb.  fray,   ib.    770 ;  Whitwham    v.   West- 

^  Monmouth  Canal  Co.  v.  Harford,  minster  Brymbo,  &c.,  Co.,  1896, 1  Ch. 

1  C.  M.  &  R.  614.     See  also  Martin  v.  898,   899  ;    2  ib.  538.     In  the  latter 

Porter, 5  M.  &  W.  352,  353.  case,  Lindley,  L.J.  (1896,  2  Ch.  542), 

"  Neath   Canal    Co.   v.    Ynisarwed  stated  that  Jegon  v.  Vivian  had,  on 

Colliery  Co.,  10  Ch.  450.  this  point,  been  approved  of  by  the 

7  Senhouse   v.   Christian,  1   T.    R.  House    of   Lords   in    Livingstone    i'. 

560;  Absoni-.  Fenton,  1  B.  &  C.  195;  Rawyards    Coal    Co.,    5    A.    C.    25. 

Dandi;.  Kingscote,  G  M.  &  W.  199.  See,  however,  5  A.  C.  38,  2>cr  Lord 
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neighbourhood    will    furnish    a   convenient    measure   of   the 
compensation.^ 

The  injured  party  will  also,  in  general,  be  entitled  to  an  injunction. 
injunction  to  restrain  the  future  user.-  And  for  this  purpose 
it  is  immaterial,  that  no  special  injury  can  be  done  him  by  a 
continuation  of  the  user.'  And  if  a  man  lays  rails  upon  his 
neighbour's  land  for  the  purpose  of  carrying  his  minerals  over 
them ;  ^  or  makes  an  aperture  in  his  neighbour's  land  for  the 
pui-pose  of  carrying  his  minerals  through  it ;  '  without  having 
the  right  to  do  so  ;  he  may,  in  general,  be  compelled  by 
mandatory  injunction  to  remove  the  rails,  or  to  stop  the 
aperture  up."  A  man,  who  does  not  improperly  make  an 
aperture,  but  merely  improperly  uses  one  made  by  a  previous 
wrongdoer,  will  not  be  ordered  himself  to  stop  it  up,  and  to 
undergo  the  expense  necessary  for  that  purpose."  But  he 
will  be  ordered  to  give  access  through  liis  property  to  the 
injured  party,  to  enable  the  latter  to  stop  it  up,  and  to  carry 
all  materials  necessary  for  that  purpose." 

The  death  of  the  wrongdoer  may  l)e  a  bar  to  the  remedy  ;    Death  of 
having  regard  to    the   maxim.  Actio  personalis  moritnr   cum 
persona.     For  his  act  is  a  mere  personal  tort,  not  producing 

Hatlierley.  For  the  form  of  an  inquiry  "  For  the  form  of  an  order  restrain- 

which  will  be  made  with  a  view  to  ing   transport,  see  Hilton  v.  Woods, 

providing    such     compensation,     see  Set.  500.     For  the  form  of  an  injunc- 

Hilton  V.  Woods,  Set.  500 ;  Jegon  v.  tion  to  restrain  the  making  or  using, 

Vivian,  G  Ch.  762,  763,  Set.  499  ;  Phil-  or   allowing   to  remain,  any  road  or 

lips  V.  Homfray,  6  Ch.  77G.     Cf.  the  way,    for    the   purpose   of    conveying 

cases  of  tipping  spoil,  ante,  pp.  412,  minerals,    see   Eardlcy  v.    Granville, 

413.  Set.  498.  See  also  Baynton  v.  Leonard, 

'  Sec    Whitwham   v.    Westminster  ih.  497  ;  Bell  v.  Joell,  ib.   496.     For 

Brymbo,  &c.,  Co.,   1890,   1    Ch.  898,  the  form  of  an  injunction  to  restrain 

899 ;  2  ib.  543.  the  laying,  or  the  permitting  to  re- 

-  Powell  V.  Aiken,  snj). ;    Wright  v.  main,  rails,  tram-plates,  sleepers,  and 

Pitt,  12  Eq.  417  ;  Phillips  ?;.  Homfray,  other  articles  on  the  plaintiff's  land, 

siqy. ;  Wimbledon,  &c.,  Cons.  r.  Dixon,  see  Neath,  &c.,  Co.  v.  Ynisarwed,  kc, 

1  Ch.   D.  362;  Eardley  t?.   Granville,  Co.,  i6.  484.    And  for  an  interlocutory 

3  ib.  826,  832.  injunction  to  restrain  the  construc- 

•'  Powell  V.  Aiken,  4  K.  &  J.  343 ;  tion    of    a    railway  or   tramway    for 

Eardley  v.  Granville,  3  Ch.  D.  826,  mineral  purposes,  see  Holden  v.  Hai- 

832:     cf.   Goodson  r.    Richardson,  9  greaves,  i6.  498. 

Ch.  221.  -  See  Powell  v.  Aiken,  sii}>.  343,  357. 

■*  Neath,  &c.,  Co.  r.  Ynisarwed,  &c.,  ^  Ib.    For  the    form  of  the  order, 

Co.,  10  Ch.  450.  sec  p.  360. 

"  Powell  V.  .\iken,  siiji. 


wrongdoer. 


Homfray. 


^  H;  NEIGHliOimS ROADWAYS REMEDIES,  [CHAP.  XVI. 

ail}'  increase  to  his  estate.^  Where,  however,  the  trespass  has 
taken  place  within  six  months  before  the  death,  an  action 
of  trespass  may  be  brought  mider  section  2  of  the  Act,  3  &  4 
"Will.  4,  c.  42.  But,  under  the  same  section,  the  action  must 
be  brought  within  six  months  after  the  executor  or  adminis- 
trator undertakes  the  administration.  It  is  doubtful  whether 
mere  fraudulent  concealment  can  ever  prevent  the  application 
of  the  maxim.-  It  need  hardly  be  said,  that,  where  the  wrong- 
doer is  a  company,  there  is  no  room  for  the  application  of  the 
maxim.'' 
Phillips  V.  In    PJiiUips   V.    Homfray  '^    four    inquiries    were    directed  ; 

including  (2)  what  quantity  of  minerals  had  been  carried 
through  the  roads  or  passages  under  the  plaintiff's  farm  ; 
and  (3)  what  ought  to  be  paid  by  the  defendants  as  way- 
leave.  While  the  inquiries  were  being  proceeded  with,  one 
of  the  defendants  died.  It  was  held ''  that  the  second  and 
third  inquiries  should,  as  against  the  estate  of  that  defendant, 
be  stayed.^' 

'  Phillips  V.  Homfray,  6  Ch.   770  ;  ■'  By  the  Court  of  Appeal  (24  Ch.  D. 

2i  Ch.  D.  444,  446,  454,  455,  463,  464,  439),  per  Cotton  and   Bowen,  L.  JJ., 

476:  see  also  Batthyany  r.  Walford,  disscnticnte    Baggallay,    L.J. ;     over- 

36  Ch.D.  279.    Cf.  the  law  in  the  case  ruling,  on  this  point,  the  decision  of 

of  wrongful  abstraction  of  minerals,  Pearson,  J. 

2}0st,  p.  615.  •■'  An  appeal  was  presented  to  the 

2  See  Phillips  v.  Homfray,  24  Ch.  House  of  Lords,  but  was  out  of  time, 

D.  451,  463,  2^cr  Cotton  and  Bowen,  and  was   dismissed  on  this  ground  : 

L.J  J.  11  A.  C.  466.     As  to  the  first  inquiry 

•*  lb.  44  Ch.  D.  702.  in  this  case,  seepos^,  p.  615  ;    and  as 

■•  6  Ch.  770  ;  24  Ch.  D.  439.  to  the  fourth,  see  ante,  p.  407. 
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NEIGHBOURS— WATEE   AND   AIE. 


Sect.  1.  WATEE— USING  AND  ABSTRACTING. - 
«.— WATER   FLOWING   NATURALLY— DEFINED   COURSE, 
(a)   Surface  Water — GoieraUy. 
It  has  been  said,  that,  to  constitute    a  stream  of  natural  Meaning  of 

natural  sur- 

surface  ^Yater  flowing  in  a  defined  course,  the  flow  must  possess  face  water 
that  continuous  unity  of  character  h\  which  the  flow  on  one  gnecrc'ourse. ' 
person's  land  can  be  identified  with  that  on  his  neighbour's  ; 
and  that  water  which  squanders  itself  over  an  indefinite 
surface  cannot  constitute  such  a  stream.'^  Water  which  flows 
in  a  defined  course  has  also  been  spoken  of  as  water  once 
confined  in  a  regular  channel ;  ^  as  water  which  is  capable  of 
diversion  ; ''  and  as  water  which  has  a  continuous  flow  in  one 
direction.^' 

It  is  often,  however,  difficult  to  apply  these  descriptions  to  Ennor  v. 

77  -    ii  1    •    V  -ii-    Barwell. 

particular  facts.  Thus,  m  Ennor  v.  Bar ir ell,'  the  plamtifl 
complained  of  the  diversion  Ijy  the  defendant  of  two  difl'erent 
streams  of  water,  which  otherwise  would  have  found  their  way 
to  the  plaintiff's  mine,  and  have  been  utilised  by  him.  The 
water  of  the  first  stream,  which  was  supplied  by  accumulation 
and  percolation,  afforded  a  conthuious  supply  to  surface 
springs;  and  it  flowed,  sometimes  in  abundance,  at  other  times 

'  The     general     principles,    which  see  ante,  pp.  399—401. 

apply  to  questions  of  support,  apply  •*  See  Briscoe  f.  Drought,  11  Ir.  C.  L. 

equally  to  the  questions  discussed  in  Rep.  250,  271,  27S,  2)er  Christian,  J. 

this  chapter.     See,  as  to  support,  ante,  ^  Grand  Junction  Canal  v.  Shugar, 

pp.  279,  280.  0  Ch.  487,  per  Lord  Hatherley. 

2  As  to  the  right  of  support  for  land  '"  Taylor  v.  St.  Helens,  G  Ch.  I).  273, 

naturally  covered  by  water,  sec  ante,  per  Jessel,  M.R. 

p.  293.     As  to  the  right  of  support  for  ^  iMcNab  v.  Robinson,  1897,  A.  C. 

land  artificially  covered  by  water,  see  134,  per  Lord  Watson. 

ante,  pp.  293,  294,  30G,  307.     And  as  7  2  Giff.  410,  422,  et  seq. 
to  the  right  of  support  from  water. 
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Artificial 
watercourse 
sometimes  on 
same  footing 
as  natural. 


in  a  scanty  ilep,Tee,  from  these  springs  in  a  natural  course 
into  tlu'  plaintiff's  mine.  From  the  nature  and  situation  of 
the  surface  springs,  the  course  of  the  flow  was  not  very  deeply 
furrowed  or  accurately  defined ;  hut  the  water  could  not,  at 
the  same  time,  have  been  described  as  water  casually  falling 
and  occasionally  diffused  along  the  surface.  The  second 
stream  of  water  rose  to  the  surface  in  a  place  so  close  to  the 
boundary  of  the  plaintiff's  mine,  that  there  was  not,  in  fact, 
sufficient  distance  to  admit  of  a  regular  or  defined  channel 
being  furrowed  ;  but  the  supply  was,  at  the  same  time,  both 
copious  and  continuous.  In  respect  of  both  these  streams  it 
was  held,  that  the  flow  was  defined.^ 

The  mere  fact  of  a  natural  watercourse  flowing  in  an  artificial 
channel  does  not  make  it  the  less  a  natural  watercourse.-  And 
an  artificial  watercourse  after  it  has  been  united  to  a  natural 
watercourse  is  considered  to  have  lost  its  artificial  character. 
For  it  is  impossible  to  draw  any  difference  between  rights  in  a 
natural  stream  in  its  original  state,  and  rights  in  a  natural 
stream  after  it  receives  accessions  from  artificial  sources.'^ 


General 
rights  of 
riparian 
owner — 
Miner  v. 
raour. 


{/3)  Surface  Water — Natural  Ilif/lits. 
The  law  on  this  subject  has  been  thus  stated  : — "By  the 
general  law  applicable  to  running  streams  every  riparian. 
Gil-  pi'oprietor  has  a  right  to  what  may  be  called  the  ordinary  use 
of  the  water  flowing  past  his  land  ;  for  instance,  to  the 
reasonable  use  of  the  water  for  his  domestic  purposes,  and  for 
his  cattle  ;  and  this,  without  regard  to  the  effect,  which  such 
use  may  have  in  case  of  a  deficiency  upon  proprietors  lower 
down  the  stream.  But,  further,  he  has  a  right  to  the  use  of 
it  for  any  purpose,  or  what  may  be  deemed  the  extraordinary 
use  of  it ;  provided  he  does  not  thereby  interfere  with  the 
rights  of  other  proprietors,  either  above  or  below  him.  Subject 
to  this  condition,  he  may  dam  up  a  stream  for  the  purpose  of 


'  It  was  held  on  appeal  (4  L.  T.,  N.  S. 
597)  that  the  evidence  as  to  the  above- 
mentioned  facts  was  too  conflicting 
and  unsatisfactory  to  justify  a  deci- 
sion, and  a  trial  at  law  was  directed. 

-  See  Holker  v.  Poritt,  L.  R.  8 
Exch.   115.     "It    may  be    that    an 


entirely  artificial  stream,  as  one  flow- 
ing from  a  mine,  for  instance,  would 
be  different."  See,  upon  this  subject, 
2)ost,  pp.  455  ct  seq. 

3  See  Wood  v.  Waud,  3  Exch.  779, 
2')er  Pollock,  C.B. 
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a  mill,  or  divert  the  water  for  the  purpose  of  irrigation.  But 
he  has  no  right  to  interrupt  the  regular  flow  of  the  stream,  if 
he  thereby  interferes  with  the  lawful  use  of  the  water  by 
other  proprietors,  and  inflicts  upon  them  a  sensible  injury."^ 
The  right  in  question  is  ex  jure  natune.  It  does  not  rest  upon 
presumed  grant  from  long  acquiescence  on  the  part  of  the 
proprietors  above  and  below.  For  it  is  impossible  that  such 
proprietors  could  prevent  its  acquisition.- 

A  riparian  owner  may,  accordingly,  use  the  stream  for  the  illustrations. 
purpose  of  working  machinery  connected  with  his  mines,  or 
as  a  means  of  transport  for  his  minerals,  or  otherwise  use  the 
stream  in  a  reasonable  degree  ;  or  abstract  or  divert  it  in 
reasonable  quantities.''  But  he  may  not,  prima  facie,  in 
undermining,  tap  the  bed  of  the  stream  and  draw  off  all  the 
water  ;^  or  by  any  other  act  sensibly  interfere  with  the 
common  enjoyment.' 

If  a  man's  natural  right  to  use  or  abstract  water  flowing  in  Remedies  for 
a  defined  course  is  infringed,  he  may  recover  damages."  —damages. 

He  is  also  in  general  entitled  to  an  injunction  to  restrain  injunction. 
the  continuance  of  the  injury."  And  his  right  to  an  injunction 
is  independent  of  whether  he  can  prove  actual  damage.  His 
right,  in  this  respect,  was  always  recognised  in  cases,  where 
the  wrongdoer  claimed  the  right  to  use  the  water  in  the 
manner  complained  of .^  And  it  seems  formerly  to  have  been 
confined  to  such  cases.  Now,  however,  in  other  cases,  where 
only  nominal  damages  are  recoverable,  the  right  is  never- 
theless recognised  ;  on  the  ground,  that  the  injured  party 
might  otherwise  be  obliged  to  bring  repeated  and  successive 

1  Miner  v.  Gilmour,  12  Moo.  P.  C.  54G. 

156,  per  Lord  Kingsdown.     See  also  '■'■  See  Weeks  v.  Haward,  10  W.  R. 

Acton  V.  Blundell,  12  M.  &  W.  349,  557 ;    John  Young  &  Co.  v.  Bankicr 

350;   Wood  v.  Waud,  3  Exch.  748;  Distillery  Co.,  s;;^;. 

Chasemore  u.  Richards,  2  H.  &N.  181,  ^  See  Crompton  r.  Lea,  19  Eq.  127, 

7  H.  L.  Cas.  .349,  374,  379,  382 ;  Ennor  128. 

V.  Barwell,  2  Giff.  424  ct  scq. ;  Gaved  ■'  See   Ennor  v.  Barwell,  sup.    424 

r.  Martyn,  19  C.  B.,  N.  S.  732,  759 ;  et  seq.     As  to  what  will  constitute  a 

John  Young  &  Co.  v.  Bankier  Dis-  sensible    interference,    see    Wood    v. 

tillery  Co.,  1893,  A.  C.  G91.  Waud,  sup. 

-  See    Chasemore    v.    Richards,    7  "  Bastard  v.  Smith,   2  M.   &   Kob. 

H.  L.  Cas.  .368,  .370,  382,  384—386;  129. 

overruling    the    dicta    to    the    con-  '•  Ennor  v.  Barwell,  S7tp.  410. 

trary  in  Acton  v.  Blundell,  sup.  324,  ^  ElwcU  v.  Crowther,  31  Beav.  1G3. 
350;  and  Smith  v.  Kenrick,  7  C.  B. 

M.M.  G  G 
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actions  for  damages.^  A  defendant,  whose  mining  operations 
had  caused  the  level  of  the  bed  of  a  stream  to  sink  to  the 
extent  of  four  feet,  was  obliged  to  undertake  not  to  work,  so 
as  to  obstruct  the  supply  of  water  along  the  stream  ;  although 
no  actual  diminution  of  water  was  proved.- 

Inspection.  A  litigant,  who  has  a  pri)ii<t  facie  case,  may  usually  obtain, 

on  interlocutory  application,  an  order  giving  himself  and  his 
agents  liberty  to  inspect  his  neighbour's  property,  for  the 
purpose  of  ascertaining,  whether  his  water  rights  have  been 
infringed  ;  ■'  and,  as  ancillary  to  such  liberty,  liberty  to  make 
sections,  plans,  or  models,  and  even  to  break  up  his  neighbour's 
soil.*  He  will  usually,  however,  have  to  submit  to  terms. 
He  will  usually  be  obliged  to  give  a  reasonable  notice ;  stating 
the  time  at  which  he  proposes  that  the  inspection  shall  take 
place,  and  the  names  of  the  persons  whom  he  proposes  as  his 
agents  for  that  purpose.  And  he  will  usually  have  to  make 
good  all  damage  which  his  neighbour  may  sustain.^' 

Indictment.  The  owner  of  works  carried  on  for  profit  by  his  agents  is 

liable  to  be  indicted  for  a  public  nuisance  caused  by  acts  of 
his  workmen  in  carrjnng  on  the  works,  although  done  by 
them  without  his  knowledge,  and  contrary  to  his  general 
orders.  This  principle  has  been  applied  against  the  owner  of 
a  quarry  whose  workmen  threw  the  rubbish  from  the  quarry 
into  a  river,  whereby  the  navigation  was  obstructed.^' 

Rights  of  If  a  mine-owner  is  not  a  riparian  owner,  he  cannot  obtain 

own'er^^"^"  from  a  riparian  owner  an  effectual  grant  of  the  use  of  the 
water  for  mining  purposes.  If,  for  example,  a  riparian  owner 
demises  the  mines  under  his  land,  and  the  demise  contains  a 
grant  to  the  lessee  of  liberty  to  "use  and  enjoy"  the  water 
"for  colliery  purposes,"  the  liberty  is  not  good  as  against 
other  riparian  owners.'' 

'  See  Pennington  v.  Brinsoi)  Hall  •*  See  Ennor  v.  Barwell,  1  De  G.  F. 

Coal  Co.,  5Ch.  D.  773,  774,2)erFry,  J.  &  J.  5.30;  in  connection  with  Lumh 

-  ElwcU  V.  Crowther,  siq).    For  the  v.  Beaumont,  27  Ch.  D.  356. 

form  of  an  injunction  against  divert-  ^  See  Ennor  v.  Barwell,  1  De  G.  F. 

ing  or  diminishing  a  flow  of  water,  &  J.  529 — 532 ;  varying  on  appeal  an 

see  Ennor  v.   Barwell,    2   Giff.    427,  order  of  Vice-Chancellor  Stuart.    For 

428  ;  Set.  510.  forms  of  orders  to  inspect,  see  j^ost, 

•*  See  Ennor  r.  Barwell,  1  De  G.  F.  p.  611,  n.-*. 

&   J.   529 :    cf.   as   to   trespass,  j^ost,  ''  R.  v.  Stephens,  L.  R.  1  Q.  B.  702. 

p.  610  ;  as  to  support,  ante,  p.  407.  ^  See  Insole  v.  James,  1 H.  &  N.  243. 
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(y)  Surface   Water — Acquii-i'd  Rif/lits. 

A  man  may  by  grant,  express  or  implied,  acquire,  to  the  Larger  rights 
prejaclice  of  the  natural  rights  of  his  neighbours,  the  right  to  quired  by 
use,  or  to  abstract  oj-  divert,  natural  surface  water  flowing  in  ^^'^^^  ' 
a  defined  course.^ 

Similar  rights  may  be  acquired  by  statute.  Thus  the  Statutory 
course  of  streams  may  be  altered  for  mining  purposes  under 
the  Inch  Act,  2'2  e^-  23  Vict.  c.  43.~  So,  the  Duke  of  Cornwall, 
and  persons  acting  under  his  authority,  may  take,  use,  and 
divert  water  for  mining  purposes  under  the  Act  7  &  8  Vict, 
c.  105.'^  So  streams  may  be  diverted  and  used  for  mining 
purposes  under  the  Irish  Act,  46  Geo.  3,  c.  71.^  And  streams 
may  be  employed  for  mining  purposes  under  the  Irish  Act, 
23  &  24  Vict.  c.  154.^ 

A  right,  to  the  prejudice  of  the  natural  rights  of  one's  neigh-  Or  by  pre- 

T        ,  ;         1  p  j_        scription. 

l)ours,  to  use,  or  abstract  or  divert,  natural  surface  water 
flowing  in  a  defined  course  may  also  be  acquired  by  prescrip- 
tion. And  such  acquisition  may  be  had  either  at  common 
law,^^  or  under  the  Prescription  Act."  If  a  higher  riparian 
owner  acquires  as  an  easement  a  right  to  pen  back  water, 
a  right  to  the  flow  of  a  part  of  the  water  so  penned  back  may 
be  acquired  against  him  by  a  lower  riparian  owner  as  an 
easement  by  prescription.''  In  order  to  enable  water  rights 
to  be  acquired  under  the  Act,  the  person  claiming  them  must 
show  enjoyment  as  of  right  for  the  full  period  of  twenty  years. 
And  if  an  interruption  in  the  enjoyment  be  acquiesced  in  for 
more  than  a  year  liefore  any  proceedings  are  taken,  a  claim 
under  the  Act  cannot  be  maintained.'' 

And  a  similar  right  may  sometimes  be  acquired  by  custom.   Or  by  custom. 
Thus,  according  to  the  custom  of  Cornwall,  all  tin  bounders 
are  entitled  to  divert  water  within  their  Ijounds  for  the  pur- 

'  See  Weeks  r.  Haward,  10  W.  R.  Cbasemore  v.  Richards,  2  H.  &  N.  182. 

557;  Gaved  r.  :\[artyn,  19  C.  B.,  N.  S.  '  Gaved  v.  i\Iartyn,  19  C.  B.,  N.  S. 

759.  759  ;  Pennington  r.  Brinsop  Hall  Co., 

-  See  ante,  p.  41-3.  5  Ch.  D.  769.     See  s.   2  of  the  Act 

'  See  ante,  p.  414.  cited  ante,  p.  390,  n.". 

*  Ante,  p.  417.  »  See  Ennor  ;•.  Barwoll,  2  Giff.  410, 

•^  lb.  419—421. 

«  Bealey  i:  Shaw,  0  East,  214,  215;  "  lb. 
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Remedies  for 
intcrfoienco. 


poses  of  their  mines. ^  However,  the  stanners  of  Devon  are 
not  entitled  by  custom  to  divert  water  from  streams  into  their 
mines,  and  for  that  purpose  to  dig  trenches  over  other  persons' 
lands. - 

If  a  man's  acquired  rights  in  M'ater  flowing  naturally  and 
in  a  defined  course  are  infringed,  he  may  recover  damages 
and  have  an  injunction.'^ 


Primd  facie 
right  to 
abstract  or 
divert  water 
in  undefined 
course. 


6.— WATER  FLOWING  NATURALLY— UNDEFINED  COURSE— 

PERCOLATIONS. 

(a)    Undefined  Course. 

Very  different  considerations  apply,  where  the  water  "comes 
no  one  knows  exactly  whence,  and  flows  no  one  knows  exactly 
how  ;  which  is  unconfined  in  any  channel,  either  as  rainfall 
or  from  springs  of  the  earth  ;  which  may  vary  from  day  to 
day,  or  spring  up  beneath  the  surface  in  a  direction  which  no 
one  knows."  *■  If  water  flows  in  its  natural  course,  but  does 
not  flow  in  a  defined  channel,  any  person  through  whose 
property  it  flows  may,  j)ri)nd  facie,  abstract  or  divert  it  at 
pleasure.''  A  man  may,  however,  acquire  by  way  of  easement 
the  right  to  prevent  his  neighbour  from  abstracting  or  divert- 
ing water  which  does  not  flow  in  a  defined  course/'  And^ 
if  his  acquired  right  is  infringed,  he  may  recover  damages.^ 


/  fortiori 
percolating 
water — 
Chasemore  v. 
Richards. 


{(i)  PercohiiouH. 
The  principles  applicable  to  water,  the  presence  of  which  is 
due  to  natural  causes  ;  but  which  does  not  in  fact  flow,  but 
merely  percolates  through  the  soil;  follow  a  fortiori  from 
those  applicable  to  water,  which,  although  flowing  naturally, 
does  not  flow  in  a  defined  course.  Thus,  in  Chasemore  v. 
lyirhiirds,''  a  landowner  and  mill-owner  had  for  above  sixty 


'  See  Rogers  v.  Brenton,  10  Q.  B. 
G5 ;  Gaved  v.  :Martyn,  s^tj).  732.  See 
post,  p.  50(). 

-  Bastard  r.  Smith,  2  M.  &  Rob.  129. 

^  See  Pennington  v.  Brinsop  Hall 
Co.,  5  Ch.  D.  774. 

••  See  Grand  Junction  Canal  Co.  v. 
Shugar,  G  Ch.  487,  ^^er  Lord  Hatherley. 

'  Acton  V.  Blundell,  12  M.  &  W.  350  ; 


Chasemore  r.  Richards,  7  H.  L.  C. 
349,  370,  371,  378.  See  also  Ennor  v. 
Barwell,  2  Giff.  410,  422.  As  to  what 
constitutes  water  flowing  in  a  defined 
channel,  see  ante,  p.  447. 

e  See  Whitehead  v.  Parks,  2  H.  &  N. 
870. 

■  lb. 

**  7  H.  L.  C.  349. 
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years  ^  enjoj'ed  the  use  of  a  stream,  which  was  chiefly  supplied 
by  percolating  underground  \Yater.  An  adjoining  owner  dug 
on  his  own  ground  for  the  purpose  of  supplying  water  to  the 
inhabitants  of  a  district,  many  of  whom  had  no  title  as  land- 
owners to  the  use  of  the  water.  The  underground  water  was 
in  consequence  drained  away ;  and  the  mill-owner  lost  the  use 
of  the  stream.  It  was  held,  that  he  had  no  right  of  action.- 
It  would  have  been  impossible  to  reconcile  such  a  right  with 
the  natural  and  ordinary  rights  of  landowners  ;  or  to  fix  any 
reasonable  limits  to  its  exercise.'" 

And  not  merely  is  a  man  free  from  liability,  who  drains  Acton  v. 
away  percolating  water,  which  would  otherwise  have  found  its 
way  into  his  neighbour's  property.  He  is  equally  free  from 
liability,  if,  as  the  result  of  his  operations,  percolating  water 
ceases  to  be  retained  in  his  neighbour's  property.  Thus,  in 
Acton  V.  BUuiddl,^  it  was  held,  that  the  owner  of  land,  through 
which  w-ater  flows  in  a  subterraneous  course,  has  no  right 
or  interest  in  it,  which  will  enable  him  to  maintain  an  action 
against  his  neighbour,  who,  in  carrying  on  mining  operations 
in  his  own  land  in  the  usual  manner,  drains  away  the  water 
from  the  land  of  the  former,  and  lays  his  well  dry.  If  the 
law  were  otherwise,  the  advantage  on  one  side  and  the  detri- 
ment on  the  other  would  bear  no  proportion.  And  there 
would  be  no  limit  of  space  within  which  the  claim  of  right 
could  be  confined.'"' 

So  also  in  Ballacorkish,  cDc,  d).  v.  JlarrisunJ''     There  the  Baiiacorkisb, 

&c.,  Co.  V. 

1  This  made  no  difference,  as  the  R.  Co.,  3  C.  P.  D.  174,  175;  Ballard    Harrison, 

right  could  not  have  arisen  by  a  pre-  v.  Tomlinson,  29  Cb.  D.  115  ;  and  cf. 

sumed  grant :  see  pp.    370,  385,  and  the  Sc.  decision  of  Blair  v.  Hunter,  'J 

ante,  p.  449.  Sess.    Cas.   (Ser.    3)    204.      It   is   im- 

■-  Affirming  S.  C.  2  H.  &   N.  1G8.  material,  whether  the  well  is  ancient 

See  also  Scots  INIines  Co.  v.  Leadhills  or  not.     It  was  queried  in  Acton  v. 

Mines  Co.,  34  L.  T.  34;  Bradford  v.  BlundcU  (12  M.  &  W.  324),  whether, 

Pickles,    1895,   A.    C.    587,    affirming  if  a  well  bad  been  ancient,  its  owner 

S.   C.  1895,  1  Ch.   145;  and  cf.  New  would,  under  the  circumstances  stated 

River  Co.  v.  Johnson,  2  E.  &  E.  4.35.  in  the  text,  have  bad  a  remedy.    This 

•'  Chasemore  v.  Ricliards,  7  H.  L.  C.  question     was,     however,     in     effect 

371.  answered  in  the  negative  in  Chasemore 

••  12  M.  &  W.  324.  V.  Richards,  7   H.   L.   C.  349;    (aitc, 

'"  See  p.  351.     See  also  New  River  j).  452. 
Co.  V.  Johnson,  2  E.  &  E.  435 ;  West  ''  L.  R.  5   P.  C.   49 ;    nom.  Balla- 

Cumberland,  &c.,    Co.  v.   Kenyon,  6  corkish,  &c.,  Co.  v.  Dumbell,  43  L.  J. 

Cb.  D.  780,  781 ;    Hurdman  v.  N.-E.  P.  C.  19. 
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holdei-s  of  a  mining  lease  caused  water,  which  would  otherwise 
have  flowed  into,  or  been  retained  in,  wells  and  springs  in  the 
superjacent  land,  to  he  withdrawn  by  percolation  into  their 
mine.  The  property  was  situate  in  the  Isle  of  Man  ;  and  the 
lessees  held  under  the  Crown,  in  whom  the  freehold  in  the 
mines  was  vested.  The  owners  of  the  superjacent  lands 
became  such  under  a  statutory  severance  of  the  titles  ;  and 
they  had  used  the  wells  and  springs  for  farm  purposes.  It 
was  held  that  they  were  not  entitled  to  any  remedy  against 
the  lessees  of  the  mines.  It  was  observed,  that  the  relative 
positions  of  the  surface  owners  and  the  mine-owners  could 
not  be  different  from  those  of  two  horizontally  adjacent  owners 
who  were  always  strangers  in  title  ;  ^  and  that  one  of  two 
horizontally  adjacent  owners  would  not  have  been  liable  for 
laying  his  neighbour's  well  dry.- 
Malice  And  if  a  man  is  free  from  liability  on  other  grounds,  he 

immaterial.      ^^^^^  ^^^^  become  liable,  merely  because  his  motive  is  improper, 

or  even  malicious.'' 

Prmif',  facie         A  man  may  acquire  by  way  of  grant  the  right  to  prevent 

aRected^by   ^  his    neighbour   from   abstracting   or  diverting   water   which 

grant.  percolates  or  oozes  through  the  soil.     Thus  in  WhlUhcad  v. 

Far];s  '  there  was  a  demise  of  a  dwelling-house  and  fifteen 

pieces  of  land,  and  a  grant  of  all  streams  of  water  which  lay 

under   four   of   such   pieces,    naming   them.     There  was  an 

exception  out  of  the  demise  of   all  mines,   &c.,   and  of  all 

streams  of  water  except  those  expressly  granted ;  with  power 

for  the  lessor  to  enter  and  work.     There  was  only  one  stream 

of  water  upon  the  surface  of  the  demised  premises,  and  this 

was  surrounded  by  the  above-mentioned  four  pieces  of  land  ; 

l>ut  there  were  certain  wells  in  those  pieces  of  land.     The 

•  On    the    principle,    that,    where  clone  by  the  percolation ;  but  no  such 

mines  are  excepted  in  an  instrument  custom  was  proved  to  exist. 

of  severances,   the   dominion   of   the  ■'  See  Bradford  t;.  Pickles,  1895,  A.  C. 

mine-owner  in  respect  of  the  chamber  587,  affirming  S.  C.  1895,   1  Ch.  145. 

which  incloses  the  minerals  is  com-  This  case  must  be  taken  to  overrule 

plete  :  ante,  pp.  79 — 82.  the  dicta  to  the  contrary  in  Acton  r. 

-  See   Acton  v.   BlundoU,  sup.     It  Blundell,    12   M.    &   W.   336;    Scots 

was  also  contended  that,  according  to  Tilines  Co.  v.  Leadhills  INIines  Co.,  3-4 

the  custom  of  the  Isle  of  Man  (as  to  L.  T.  34  ,  and  Chasemoreu.  Richards, 

which  see  jjws^  pp.  589,  590),  compen-  7  H.  L.  C.  388. 

sation   was   payable   for  the  damage  ^  2  H.  &  N.  870. 
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lessor  in  ^Yorking  his  mines  cut  off  the  wells.  It  was  held, 
that  the  wells  had  passed  by  the  grant  ;  and  that  the  lessor 
was,  accordingly,  liable.^ 

If  a  man's  rights  in  percolating  water  are  infringed,  he  Damages  for 

^       ""  interference. 

may  of  course  recover  damages. - 

Whether  a  right  founded  on  custom  to  obtain  compensation  Custom. 
for  the  damage  caused  by  the  diversion  of  percolating  water 
can  be  sustained,  is,  it  seems,  doubtful.-' 

c— WATER  FLOWING  IN  ARTIFICIAL  CHANNEL, 
(a)   Xataral  Rifjhts. 
"Where  the  presence  of  water  is  due  to  artificial  causes,  any  Prima  fade 

,  11  ,      -1  n  ■      ^   r     ■        right  to 

person,  m  or  through  whose  property  it  flows,  may,  pnmajacie,   abstract  or 
abstract  or  divert  it  at  pleasure,  without  incurring  any  liability.^  Aowin  Jhf '' 
But,  of  course,  no  such  right  can  be  exercised,  piimd  facie,  by  artificial 

channel. 

a  stranger.-'  Whether  an  action  against  a  stranger  for  usurp- 
ing such  a  right  would  lie  at  the  suit  of  a  person,  who,  under 
a  mere  permission  from  the  owner  of  an  artificial  watercourse, 
conducts  water  therefrom  to  his  land,  is  a  question,  which  has 
been  mooted,  but  not  decided.*^ 


(/3)   Acquired  IVKjhts. 
Rights  to  the  prejudice  of  the  natural  rights  of  other  persons   Prima  fade 

11  j_    ■  1  l.^  i    rights  may  be 

may  be  acquired  by  express  grant  in  water,  the  presence  oi  affected  by 
which  is  due  to  artificial  causes.'     But,  if  the  grant  is  made  B™^^'- 
subject  to  specified  conditions,  the  conditions  must  be  strictly 
complied  with.'' 

And  it  is  clear,  that,  in  many  cases,  rights  may  be  acquired   Or  by  pre- 
)jy  prescription  in  respect  of  an  artificial  watercourse  similar  to 

•  Cf.  Ballacorkish,  &c.,  Co.  v.  Harri-  Whaley  r.   Laing,   2   H.  &  N.    47G  ; 

son,  L.  R.  5  P.  C.  60,  62.  nom.  Laing  v.  Whaley,  3  ib.  675. 

-  See  Whitehead  v.  Parks,  2  H.  &  N.  ''  See  Whaley  v.  Laing,  sup.  486. 

870.  ''  See  Gaved  v.  INIartyn,  19  C.  B., 

='  See  Ballacorkish  Co.  V.  Harrison,  N.    S.    759:     cf.    Birmingham  Canal 

L.  R.  5  P.  C.  64,  65 :  sec  post,  p.  590.  Co.  v.  Lloyd,  18  Ves.  515. 

■•  See  Arkwright  v.  Gell,  5  M.  &  W.  >^  See  Finch  v.  Birmingham  Canal 

20.3;   Wood  v.  Waud,   3  Exch.  748;  Nav.,  5  B.   &  C.  820,  a  case  dealing 

Gaved  v.  ^Martyn,  19  C.  B.,  N.  S.  759.  with  statutory  rights  in  water  raised 

'^  See  ]Magor  r.  Chadwick,  11  A.  &  from  mines. 
E.   571,  586;    Wood  v.   Waud,  sup.; 
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Iviniey  i\ 

Stockcr. 


Gaved  v. 
^lartyn — 
jjis  tertii— 
occupier. 


those  wliirh  riparian  owners  enjoy  ex  jure  natune  in  respect  of 
a  natural  watercourse.^ 

Thus  in  Iviiitci/  v.  Stacker"  a  mine  had  from  before  the 
time  of  hving  memory  been  worked  by  tin  bounders  according 
to  the  custom  of  Cornwall.''  The  bounders  had  from  before 
the  time  of  living  memory  used  for  the  purposes  of  their  works 
the  water  of  an  artificial  watercourse,  which  arose  in  the  land 
of  another  person.  The  bounders  abandoned  the  mine  nine 
years  before  the  action  was  commenced,  and  since  that  time 
the  owners  had  l)een  in  possession.  It  was  held,  that  the 
owners  had  acquired  by  prescription  a  right  to  the  use  of  the 
water  ;  and  that  the  owner  of  the  land  in  which  the  water  rose 
was  not,  therefore,  entitled  to  divert  it.^ 

And  the  mere  contingent  rights  of  third  parties  to  divert 
water  are  not  of  themselves  sufficient  to  prevent  a  person  from 
acquiring  by  prescription  a  right  to  the  use  of  an  artificial 
watercourse.  Thus  in  Gaved  v.  Marti/ii/'  a  flow  of  water*'  w^as 
procured  by  the  plaintiff's  predecessor  in  title  driving  an  adit 
into  land  which  was  subject  to  the  rights  of  tin  bounders. '^ 
The  flow  was  intended  to  be  permanent ;  and  it  was  enjoyed 
by  the  plaintiff  and  his  predecessors  without  interruption  for 
more  than  twenty  years.  The  defendant  diverted  the  water. 
It  was  held,  that  the  existence  of  rights  in  the  bounders, 
which  they  had  not  chosen  to  exercise,  did  not  deprive  the 
plaintiff  of  the  remedy  which  he  would  otherwise  have  had.^ 
And  it  is  not  necessary  that  the  person  claiming  the  right 
should  be  a  freeholder.     A  mere  occupier  of  land,  through 


'  It  was  formerly  supposed  that  no 
such  rights  could  be  acquired,  however 
ancient  the  watercourse  might  be,  and 
in  whatever  degree,  and  by  however 
numerous  a  class  of  persons,  enjoyed  : 
see  Magor  v.  Chadwick,  11  A.  &  E. 
586. 

-  1  Ch.  .396. 

■'  See  2)ost,  pp.  494  ct  seq. 

^  Reversing  S.  C.  2  Dr.  &  Sm.  5.37 ; 
where  it  was  held,  that  the  interests 
of  the  bounders  were  an  impediment 
in  the  way  of  and  adverse  to  the 
rights  of  the  owners  ;  and  that  they 
could  not,  therefore,  be  regarded  as 


the  predecessors  in  estate  of  the 
owners.  See  further,  as  to  this  case, 
2mst,  pp.  500,  501. 

^  19  C.  B.,  N.  S.  732. 

•^  The  "lower  launder"  referred  to 
in  the  case.  As  to  the  "upper 
launder,"  see  j^ost,  p.  459. 

'  See  2^ost,  pp.  494  ct  seq. 

■^  See  also  Arkwright  v.  Gell,  5 
M.  &  W.  203;  Magor  v.  Chadwick, 
11  A.  &  E.  571;  Wood  v.  Waud, 
3  Exch.  748;  Whaley  v.  Laing,  2 
H.  &  N.  476 ;  nom.  Laing  r.  Whaley, 
3  ib.  675.  Cf.  Falmouth  v.  Innys, 
]Mosely,  92. 
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Avhicli  water  flows  in  an  artificial  course,  such  as  a  lessee  or 
licensee,  has  a  sufficient  interest  in  the  soil  to  entitle  him, 
after  an  enjoyment  for  twenty  years,  to  maintain  an  action 
for  diversion.^  And,  of  course,  his  right  is  none  the  less, 
because  he  also  happens  to  have  the  right  of  searching  for 
minerals  in  land  not  in  his  occupation.- 

The  easement  must,  however,  if  claimed  by  prescription,  l)e.  But  there 

'  .  must  be  an 

as  in  all  other  cases,  enjoyed  as  of  right,  and  neither  n,  (iain,  enjoyment  as 
nov  2)recari(>.  If,  therefore,  a  flow  of  water  has  its  origin  in  a  "  "° 
man  discharging  it  from  his  property  for  his  own  convenience ; 
and  it  thence  flows,  either  in  an  artificial  channel,  or  in  a 
channel  of  its  own  formation  ;  the  enjo^yment  of  it  will  be 
considered  to  be  precarious  ;  and  no  rights  in  respect  of  it  can 
be  acquired  as  against  him  by  prescription  either  at  common 
law  or  under  the  Prescription  Act, 

Thus  in  Ai-k/rriiiJtt  v.  Gdl,''  a  company  of  proprietors  in  the  Aikwrigbt  y. 
early  part  of  the  last  century,  and  by  an  agreement  with  the 
mine-owners,^  constructed  a  sough  or  drain  for  the  purpose 
of  draining  certain  mineral  fields.  The  water  from  this  sough 
flowed  into  a  brook.  In  1771  the  plaintift''s  predecessor  in 
title  became  the  lessee  of  the  brook,  of  the  stream  issuing 
from  the  sough,  and  of  a  piece  of  land  below  the  junction  of 
the  sough  with  the  brook.  He  shortly  afterwards  erected 
cotton  mills  on  this  piece  of  land ;  and  these  cotton  mills  were 
turned  by  the  united  waters  of  the  sough  and  the  brook.  In 
1789  he  became  the  owner  in  fee  of  those  properties,  and  also 
of  the  land  through  which  the  sough  was  made.  Meanwhile, 
in  1771  another  company  of  proprietors,  whom  the  defendants 
represented,  by  another  agreement  with  the  mine-owners, 
commenced  the  erection  of  another  sough,  in  order  to  drain  a 
larger  portion  of  the  mineral  fields.  This  sough  was  on  a 
lower  level  than  the  former  one.  In  183G  the  latter  sough 
became  so  far  extended  as  to  drain  the  water  from  the  former 
one ;    and   the    water   supplying  the  plain tift"'s  mills  was  in 

'  See  Gaved  v.  Martyn,  I'J  C.  B.,  customary  in  Derbyshire,  where  the 

N.  S.  732,  762.  mines  in  question  were  situate,  and 

-'  lb.,  j)er  WiWcs,  J.  in  fact  form  part  of  the  Derbyshire 

■'  5  M.  &  W.  203.  Custom  :  see  jmst,  p.  58'J  n.'. 
^  Such  agreements  liave  long  been 
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consequence   diverted.      It   was   held,    that   no   action   could 

have  been  maintained   against   the  mine-owners;   and   that, 

accordingly,  no  action  was  maintainable  against  persons  who 

merely  stood  in  the  position  of  their  agents.     It  was  observed, 

that  the  mill-owner  should  be  taken  to  have  known,  that  the 

watercourse  had  been  made  for  the  particular  and  temporary 

purpose  of  getting  rid  of  a  nuisance  to  the  mines,  and  that  it 

might  at  any  time  have  been  discontinued  by  the  mine- owners. 

There  could  not  have  been  any  presumption  of  a  grant  at 

common  law  of  the  right  to  the  watercourse.     For  such  a 

grant  would  have  obliged  the  mine-owners  not  to  work  their 

minerals  by  the  ordinary  mode  of  getting  them  below  the  level 

drained  by  the  sough  ;  and  to  keep  the  mines  flooded  up  to 

that  level,  in  order  to  make  the  flow  constant  for  the  benefit 

of  the  mill-owner.     And  the  right  was  one  which  could  not 

have  been  acquired  under  the  Prescription  Act.     For  that  Act 

only  applies  to  easements,  which  are  enjoyed  as  of  right,  and 

are  susceptible  of  interruption  l)y  the  servient  owner. ^ 

Wood  V.  The  principle  of  Arhirriqht  v.  (iell  is  not,  however,  confined 

Waud. 

to  cases,  where  the  owner  in  whose  property  the  flow  of  water 

originates  is  the  person  who  diverts  the  water.     The  same 

principle  applies  so  as,  iirima  facie,  to  exempt  from  liability 

intermediate  owners  who  divert  water  the  presence  of  which  is 

due  to  accidental  circumstances.     Thus,  in   Wood  v.  Wandy' 

the  owners  of  a  colliery  had  suffered  water  to  flow  out  of  their 

colliery  in  an  artificial  watercourse  into  an  immemorial  and 

natural  stream  for  more  than  sixty  years.     The  plaintiff"  was  a 

mill-owner,  whose  mills  were  situated  on  the  banks  of  the 

stream.     An   intermediate   owner,  through  whose  lands   the 

artificial  watercourse  passed,  diverted  it.     It  was  held,  that  no 

action  was  maintainable.      The  Court,  after  recognising  the 

authority  of  Arha-y'ujlit  v.   Gdl^^   observed: — "These   owners 

merely  get  rid  of  a  nuisance  to  their  works  by  discharging  the 

water  into  the  sough,  and  cannot  be  considered  as  giving  it  to 

one  more  than  another  of  the  proprietors  of  the  land  through 

•  See  also  Magor  v.  Chadwick,  11  Gaved  v.  Martyn,  19  C.  B.,  N.  S.  732: 

A.  &  E.  571,  5S5 ;    Wood  v.  Waud,  see  s.  2  of  the  Act  cited  ante,  p.  390, 

3  Exch.  748 ;  N.-E.  K.  Co.  v.  Elliot,  n.". 
1  J.  &  H.  154 ;    Scots  Mines  Co.  v.  -  3  Exch.  748. 

Lcadhills   Mines   Co.,    34   L.  T.    34  ;  :'  5  M.  &  W.  203 ;  ante,  p.  457. 
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which  that  sough  is  constructed.  Each  maj  take  and  use 
Avhat  passes  through  his  land,  and  the  proprietor  of  land 
belo^Y  has  no  right  to  any  part  of  that  water  until  it  has 
reached  his  own  land."^ 

So  in  Gaved  v.  Mc(rti/)tr  There  a  tin-tye  or  artificial  cut  Gaved  r. 
had  been  made  by  tin  bounders  ;  and  water  had  been  brought  \  ^  ^^ ' 
by  them  to  the  surface,  and  carried  along  such  cut,  for  the 
purpose  of  streaming  for  tin.  The  stream  flowed  over  the 
defendant's  land,  and  ran  into  a  l)rook.  The  plaintiff  had 
conducted  this  stream  by  means  of  a  trough  or  launder  -^ 
across  the. brook  to  certain  cla}'  works  which  he  occupied;  and 
he  had  enjoyed  the  stream  without  interi'uption  for  more  than 
twenty  years.  It  was  held,  that  the  tin  bounders  could  not 
1)6  considered  as  having  permanently  abandoned  their  right 
of  control  over  the  water ;  and  that  the  plaintiff  had  not 
accordingly  any  right  of  action  against  the  defendant  for 
diverting  the  stream.^  In  fact,  the  enjoyment  of  the  ease- 
ment ■"'  of  discharging  water  upon  the  property  of  a  neighbour 
is  of  itself  no  evidence  of  the  existence  of  an  easement  in 
favour  of  that  neighbour  of  being  l)0und  to  continue  the 
discharge.'' 

CJtfiniher  Colliery  Co.  v.  Hoinvood''  was  decided  on  similar  Cliamber 

.      ^  _  ,  ,    -,        .      ■,    Collierv  Co.  v. 

grounds.  There  the  defendants'  predecessors  m  1834  demised  Hopwood. 
to  the  plaintiffs'  predecessors  the  coal  under  the  Chamber  Hall 
estate  for  fifty  years,  with  powers  to  sink  pits,  make  soughs, 
&c.,  erect  engines,  and  make  drains,  lV'c,  for  supplying  such 
engines  with  water,  and  also  to  do  certain  other  works  on  the 
surface  for  the  better  draining  and  working  the  demised  mines, 
and  any  other  mines  of  which  the  plaintiffs   might   become 

'  See  3  Exch.  779.  In  Wood  v.  launder  liad  not  been  made  by  the 
Waud,  the  intermediate  owner  had,  bounders,  but  was  only  subject  to 
besides  diverting,  abstracted  and  de-  their  rights.  See,  as  to  tin  bounding 
tained  water  from  an  artificial  water-  and  streaming,  post,  pp.  494  ct  scq.,  500. 
course  of  a  temporary  nature,  so  as  to  ■*  See  also  Wardle  v.  Brocklehurst, 
occasion  sensible  loss  to  the  plaintij?.  1  E.  &  E.  lOGO,  lOGl ;  Chamber  Col- 
He  was  held  liable  for  so  doing,  but  liery  Co.  v.  Hopwood,  32  Ch.  D.  558  : 
the  question  was  only  raised  upon  cf.  Ivimey  r.  Stocker,  1  Ch.  409. 
a  plea  of  not  guilty.  '"  See  post,  p.  4G7. 

-  19  C.  B.,  N.  S.  732.  "  Sec  Gaved  r.  Martyii,    19  C.  B., 

■'  Called   in   the   case   the   "upper  N.  S.  758. 

launder."      See,    as    to    the    "  lower  '  32  Ch.  D.  549. 
launder,"   ante,    p.   45fi.     The    lower 
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lessees  under  the  lands  of  any  other  person.     In  1836  the 
plaintiffs  took  a  lease  of  the  Oak  Colliery  from  a  neighbouring 
o\Yner.     In  184()  the  plaintiffs  made  a  drain  from  a  point  on 
the    Chamber   Hall    estate,   and   thereby   diverted  a  natural 
stream  on  that  estate  and  brought  it  down  to  the  Oak  Colliery, 
and  made  reservoirs  there  to  store  it.     They  did  not  ask  leave 
to  make  the  drain,  but  the  agent  of  the  Chamber  Hall  estate 
saw  the  work  going  on,  and  encouraged  it.     In  1872  the  plain- 
tiff's became  owners  in  fee  of  the  Oak  Colliery.     In  1884,  when 
the  lease  from  the  defendants  expired,  the  defendants  stopped 
the  drain  and  diverted  the  water.     It  was  held,  either  (1)  that 
the  making  of  the  drain  was  authorised  by  the  lease,  or  (2) 
that  both  parties  so  supposed  at  the  time,  or  (3)  that  it  was 
made  under  the  comity  which  usually  exists  between  landlords 
and  their  tenants  ;  and  that  on  none  of  these  theories  could 
there  have  been  an  enjoyment  as  of  right. 

Where  an  artificial  watercourse  was  constructed  over  the 
land  of  the  servient  owner  under  a  mere  licence  granted  by 
him  to  the  dominant  owner  ;  and  a  successor  in  title  of  the 
dominant  owner  enjoyed  it  without  interruption  for  twenty 
years  ;  and  he  had  no  knowledge  of  the  licence  ;  the  fact  of 
the  licence  is  not  of  itself  sufficient  to  stamp  the  character  of 
precariousness  on  the  enjoyment.  But  it  is  evidence  from 
which  a  jury  may  find  that  there  was  never  any  enjoyment  as 
of  right.i 

If  a  man's  rights  in  an  artificial  watercourse  are  infringed, 
he  may  recover  damages.- 

The  injured  party  may  also  have  an  injunction.-'  But  his 
right  to  an  injunction  may  be  lost  by  laches;  especially  if  he 
has  permitted  expenditure  by  the  other  party. ^  And,  if  the 
enforcement  of  the  right  would  cause  inconvenience  or  injury 
to  the  working  of  a  mine,  it  will  not,  except  in  clear  cases,  be 
enforced  ;  at  all  events  on  interlocutory  motion."" 


»  Gaved  v.  Martyn,  19  C.  B.,  N.  S. 
732  :  see  p.  745,  2><^^'  Willes,  J.  For 
a  claim  to  use  canal  water  for  mining 
purposes,  based  on  expectation  fol- 
lowed by  expenditure,  see  Bankart 
V.  Tennant,  10  Eq.  141. 

-  Gaved  v.  Martyn,  19  C.  B.,  N.  S. 


732;  Ivimey  v.  Stocker,  1  Cli.  408. 

■'  Ivimey  v.  Stocker,  siq). 

-•  See  Birmingham  v.  Lloyd,  18  Ves. 
515. 

*  See  ib.  :  cf.  other  cases  cited 
ante,  p.  74,  n."*. 


tion. 
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Sect.  2.— WATER— FOULING. 
a._WATER  FLOWING  NATURALLY— DEFINED  COURSE.' 

On  the  same  principle,  that   a  riparian  owner  may  use  a  Riparian 
stream   in   a  reasonable  degree,   or  abstract   or  divert  it  in  nd,  prima 
reasonable  quantities,'  he  may,  by  washing  his  minerals  by  {"atu'rarsur- 
means  of  it,  or  pumping  water  from  his  mines  into  it,  alter  its  face  water. 
quality  in  a  reasonable  degree.     But,  as  he  may  not  sensibly 
diminish  the  body  of  the  stream,-^  he  may  not  sensibly  alter 
its  quality.     If,  therefore,  in  its  natural  state,  it  is  soft  and 
suitable  for  distillation,  he  must  not,  jvijnd  facie,  harden  it  and 
so  make  it  less  suitable  for  distillation.'     A  fortiori,  he  must 
not,  2)rimd  facie,  impregnate  it  with  poisonous  or  foul  matter."' 

He  may,  however,  acquire  by  grant  or  prescription  the  right  But  may 

„       ,      ,         .    ,  •      T  1  •      •  under  grant 

to  foul  the  stream.''  And  a  right  acqun-ed  by  prescription  may  or  prescrip- 
l)e  acquired  either  at  common  law,"  or  under  the  Prescription 
Act.^  In  Cnrljion  v.  Lorei'iiu/ "  the  plaintiff  and  the  defendant 
were  riparian  owners  of  a  watercourse  flowing  upon  the 
surface.  The  defendant's  property  was  situated  higher  up 
the  stream  than  the  plaintiff*' s,  and  consisted  of  tin  mines. 
The  defendant,  in  washing  his  minerals,  sent  a  quantity  of 
sand,  stones,  and  rubbish,  which  became  dislodged  in  the 
process,  down  the  stream ;  and  the  stream  was  in  consequence 
fouled.  In  an  action  for  so  doing  a  plea  of  a  right  under  the 
Prescription  Acf  was  held  a  good  plea.  In  Wri(iht  v. 
WilUams^^^  an  action  was  brought  for  fouling  a  watercourse 
on  the  plaintiff's  land.     The  defendant,  who  was  the  owner  of 

'  As  to  what  constitutes  such  water,  different:   Pennsylvania   Coal    Co.  r. 

see  ante,  p.  447.  Sanderson,    5G    Amer.    Rep.    89,    n. 

-  See  ante,  p.  449.  As  to  fouling  from  natural  drainage, 

•'  See  ib.  qu.     The  point  was  left  open  in  the 

■*  John   Young   &   Co.   v.    Bankier  Sc.  case  of  White  v.   Dixon,  2  Sess. 

Distillery  Co.,  1893,  A.  G.  691.  Cas.  (Ser.  4)  904. 

'"  See  Hodgkinson  v.  Ennor,  4  B.  &  ''  See    Wood   v.    Waud,   sttp.   772 ; 

S.  229 ;  Pennington  v.  Brinsop  Hall  Carlyon  r.  Lovering,  1  H.  &  N.  797, 

Coal  Co.,  5  Ch.  D.  7G9.    See  also  Wood  798. 

V.  Waud,  3  Exch.  748.     It  is  no  de-  '  Sec  Bealcy  v.  Sliaw,  G  ICast,  214, 

fence  to  an  action  for  fouling  a  stream  215. 

to  show,  that  it  is  also  fouled  by  other  ^  Sec  s.  2,  cited  ante,  p.  390,  n.'-'. 

(persons:  Wood  v.  Waud,  stq).;  Pen-  ''  1  H.  &  N.  784. 

nington   v.   Brinsop   Hall    Coal   Co.,  '"  1  M.  &  W.  77. 

S7ip.  772.    The  law  of  Pennsylvania  is 
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Or  under 
custom. 


Remedies  for 
wrongfully 
fouling 
natural  sur- 
face water. 


a  copper  mine,  pleaded  a  right  to  sink  pits  on  his  OAvn  land ; 
to  lill  such  pits  with  iron  ;  to  cover  the  same  with  water 
pumped  from  the  mine  for  the  purpose  of  precipitating  the 
copper  contained  in  such  water  ;  and  then  a  right  under  the 
Prescription  Act  ^  to  let  off  the  water  impregnated  with 
metallic  substances  into  the  watercourse.  The  plea  was  held« 
good  ;  on  the  ground  that  the  right  in  question  was  in 
sul)stance  a  claim  to  a  watercourse  over  the  land  of  another 
person.  "- 

A  claim  by  custom  to  foul  natural  surface  water  was  held 
good  in  Cdvljion  v.  LoverinfiS''  In  that  case  (the  facts  of  which 
have  been  already  partly  stated  ^),  one  of  the  pleas  was  a  plea 
of  an  immemorial  custom  for  miners  within  the  stannaries  of 
Cornwall  to  do  the  act  complained  of.""  The  decision  was 
founded  on  the  fact,  that  the  custom  in  question  was  not 
indefinite  or  unreasonable,  but  limited  to  the  necessary 
working  of  the  mines.'' 

If  a  man's  natural'  rights  in  water  flowing  in  its  natural 
course  and  in  a  defined  channel  are  infringed  by  fouling  it,  he 
may,  in  general,  recover  damages.^  The  measure  of  damages 
will  of  course  be  the  expenses  to  which  he  has  been  put.^  He 
is  also,  in  general,  entitled  to  an  injunction  to  restrain  the 
continuance  of  the  injury.  And  his  right  to  an  injunction  is 
independent  of  whether  he  can  prove  actual  damage.^"  If  a 
man's  acquired  "  rights  in  water  flowing  in  its  natural  course 
and  in  a  defined  channel  are  infringed  by  fouling  it,  he  ma}^  in 
general,  recover  damages,  and  have  an  injunction.^- 


6.— WATER  FLOWING   NATURALLY— UNDEFINED   COURSE- 
PERCOLATIONS. 

No  right,  It  does  not  follow,  that,  because  water,  which  does  not  flow 

prima  facie,       .  . 

to  foul  water     ui  a  defined  channel,^''  or  which  j^ercolates,^^  may,  prima  facie, 


'  See  s.  2,  cited  ante,  p.  390,  n.'-*. 

'  See  also  Wood  v.  Waud,  3  Exch. 
748,  772. 

M  H.  &  N.  784. 

■*  See  preceding  page. 

'  ^ee  post,  p.  501. 

•"'  See,  as  to  the  requisites  of  a 
custom,  ante,  p.  102,  n.-. 

'  See  ante,  p.  449. 

8  Wood  V.  Waud,  sup.  748  ;    Pen- 


nington  V.   Brinsop    Hall    Coal    Co., 
5  Ch.  D.  774. 

^  Pennington  v.  Brinsop  Hall  Coal 
Co.,  sup.  769,  774. 

1"  lb. ;  and  see  ante,  p.  449. 

1'  See  ante,  p.  451. 

'-  See  Pennington  r.  Brinsop  Hall 
Coal  Co.,  sup. 

'•'  Ante,  p.  452. 

"  Ante,  pp.  452—454. 
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be  abstracted  or  diverted,  it  may  lie  fouled.     "Whoever  fouls  in  undefined 
water,  which  does   not   How  in  a  defined  channel,^  or  which  percolating 
percolates,-  may,  prima  faci<\  be  made  liable  in  damages  ;  and  ^^^t^r. 
may  be  restrained  by  injunction.' 

c._WATER  FLOWING  IX  ARTIFICIAL  CHANNEL. 

In  Mayor  v.  CJiadicirk^  the  owners  of  a  mine  made  an  adit  Or  water  in 
through  their  lands  in  order  to  drain  the  mine.     They  after-  channel- 
wards  ceased  to  work  the  mine  ;  and  the  plaintiffs,  who  were  ^I'j^^^i^.icj^ 
the  owners  of  a  brewer}-,  and  through  whose  premises  the 
water   had    flowed   for   more    than    twenty    years    after    the 
working   ceased,  had  used  it  during  that  time  for  l^rewing. 
The  defendants,  who  were  the  owners  of  other  mines,  and 
did  not  claim  under  the  owners  of  the  adit,  began  to  use  the 
adit  for  the  purpose  of  draining  their  mines  ;  and,  in  so  doing, 
they  polluted  the  water.     They  were  held  liable. 

In  Whaley  v.  Lain;/''  the  plaintiff,  by  the  permission  of  a  Whaley  u. 
canal  company,  made  a  communication  from  the  canal  to  his  "  "' 
own  premises.  By  means  of  the  water  so  conducted  he  fed 
the  boilers  of  an  engine,  which  he  used  for  mining  purposes. 
The  defendant,  without  any  right  or  permission  from  the 
company,  fouled  the  water  in  the  canal,  and,  in  consequence, 
the  water  which  came  to  the  plaintiffs  premises  ;  and  l)y 
contact  with  this  water  the  plaintiff's  l^oilers  were  injured. 
It  was  contended,  that  the  plaintiff  had  no  right  to  the  water 
until  he  took  it ;  that,  when  he  took  it,  it  was  already  fouled  ; 
that  it  was,  therefore,  his  own  act  which  occasioned  the 
injur}' ;  and  that  he  could  not,  accordingly,  have  any  right 
of  action.     The  defendant  was,  however,  held  liable." 

In  Mayor  V.  Chadirirk  the  defendants  were  strangers,  and   other  cases 
the  plaintiffs  had  an  uninterrupted  enjoyment  of  the  water  for 
more  than  twenty  years  ;  and  the  decision  proceeded  expressly 
upon  those  two  grounds.'     It  seems,  however,  clear,  that  a 

'  Hodgkinson  v.  Ennor,  4  B.  &  S.  "  This   decision  was  in  the  Exch. 

229.  .  Ch.  (nom.  Laing  v.  Whaley,  3  H.  &  N. 

-  lb.;  Ballard  v.  Tomlinson,  29  Ch.  675,  901),  reversed  by  a  majority  of 

I '.  115;  reversing  S.  C.  2G  ib.  194.  the  Court,  but  only  upon  a  question 

■  Turner  v.  Mirfield,  34  Beav.  390;  of  pleading. 
Ballard  v.  Tomlinson,  stti).  ^  See  11  A.  &  E.  p.  586  ;  and  see 

^  11  A.  &  E.  571.  the  observations  on  this  case  in  Wood 

■=-  2  H.  &  N.  476.  V.  Waud,  3  Exch.  777. 
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Damages. 


person  in  whose  land  an  artificial  watercourse  commences  to 
flow  is,  prima  facie,  under  an  equal  disability  with  a  stranger 
to  foul  that  water,  to  the  prejudice  of  the  person  whose  land 
it  reaches.  And  it  seems  equall}-  clear,  that  such  disability 
ought  not  to  depend  on  an  uninterrupted  enjoyment  by  the 
injured  party  for  twenty  years  ;  but  that  it  ought  to  exist,  how- 
ever short  the  enjoyment  may  be.^  Whether,  in  each  of  these 
cases,  the  disability  extends  to  an  intermediate  owner  through 
whose  land  the  water  flows  without  any  act  on  his  part  to 
induce  such  flow,  is  a  question  of  greater  difficulty.  But  it  is 
conceived,  that  this  may  also  be  answ^ered  in  the  affirmative. 

If  a  man's  rights  in  an  artificial  watercourse  are  infringed  by 
fouling  it,  he  may  of  course  recover  damages.- 


Offences 
against  the 
Act. 


Proceedings. 


fZ.— RIVERS   POLLUTION   PREVENTION   ACT. 

Every  person,  who  puts  the  solid  refuse  of  any  quarry  into 
a  stream,'^  so  as  to  interfere  with  its  due  flow,  or  to  pollute  its 
waters,  commits  an  offence  against  the  Eiv.  Poll.  Prev.  Act, 
1876.*  Every  person,  who  puts  any  solid  matter  from  any 
mine  into  any  stream,  in  such  quantities  as  to  prejudicially 
interfere  with  its  due  flow ;  or  any  poisonous,  noxious  or 
polluting  solid  or  liquid  matter  proceeding  from  any  mine, 
other  than  water  in  the  same  condition  as  that  in  which  it 
has  been  drained  or  raised  from  such  mine ;  commits  an 
offence  against  the  Act ;  unless,  in  the  case  of  poisonous, 
noxious  or  polluting  matter,  he  shows  to  the  satisfaction  of 
the  Court,  that  he  is  using  the  best  means  to  render  it 
harmless.'' 

Proceedings,  however,  cannot  be  taken  against  any  person, 
who  puts  refuse  from  a  mine  into  a  stream,  save  by  a  sanitary 
authority,  nor  without  the  consent  of  the  Local  Govern- 
ment Board.     But,  if  the  sanitary  authority  refuse  to  take 


'  See  and  consider  Wood  v.  Waud, 
sup.  Ill,  119 ;  Whaley  v.  Laing,  2  H. 
&  N.  486  ;  and  cf.  Hodgkinson  v.  En- 
nor,  4  B.  &  S.  229 ; '  Turner  v.  Mirfield, 
34  Beav.  390.  Such  a  fouling  is  an  ex- 
ce.ssive  user  of  the  acquired  easement 
to  discharge  the  water  (as  to  which,  see 
post,  p.  467).     The  point  was  expressly 


left  open  in  IMagor  v.  Chadwick :  see 
11  A.  &  E.  586. 

-  Magor  V.  Chadwick,  siij^- ;  Whaley 
V.  Laing,  srijj. 

^  As  to  the  meaning  of  "  stream," 
see  39  &  40  Vict.  c.  75,  s.  20. 

^  39  &  40  Vict.  c.  75 :  see  s.  2. 

•^  S.  5. 
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proceedings,  the  person  interested  may  apply  to  the  Local 
Government  Board,  who  may  direct  the  sanitary  authority'  to 
take  proceedings.  Any  person  against  whom  any  proceedings 
are  proposed  to  be  taken  may  object  before  the  sanitary 
authority  to  such  proceedings  being  taken. ^  The  sanitary 
authority  are  empowered  to  enforce  the  provisions  of  the 
Act.-  Offences  against  the  Act  ma}-  be  restrained  l)y  the 
summary  order  of  a  county  court ;  and  disobedience  to  the 
order  subjects  the  defaulter  to  penalties.''  An  appeal  lies  to 
the  High  Court,  and  a  case  may  be  removed  there.'^  Pro- 
ceedings cannot  be  taken,  until  the  expiration  of  two  months 
after  written  notice  of  the  intention  to  take  them  has  been 
given  to  the  offender  ;  nor  while  other  pr  eedings  in  relation 
to  such  offence  are  pending."'  However,  the  powers  given  by 
the  Act  do  not  prejudice  any  other  powers  vested  in  any 
person  ;  and  such  other  powers  may  be  exercised,  as  if  the 
Act  had  not  passed.'' 


Sfxt.  3.— WATEK— discharge  AND  ESCAPE. 

a.— DISCHARGE   OF  WATER. 

(u)   XdtKral  U'ujhiH. 

It  need  hardly  l)e  said,  that  a  man  has  no  right,  j^ri.iiul  No  right, 

facie,    to   make   a    channel    through    or    in    liis    neighbour's  to  makcf^''^' 

property  for  the  purpose  of  receiving  a  discharge  of  water  '^^^5^"/]°'".',. 

from  his  own  property. '^  property. 

Nor,  although   he   makes   no   channel    through  or  in   his  No  right, 

•    1  1  .  ,        ^  •    1   ,  •      -     /•     •       J       1       lirimd  facie, 

neighbours  property,  lias  a  man  a  right,  ynnui  Jacic,  to   be   to  discharge 
an    active   instrument    in    discharging    water    from    his    own   "''^'''^^'• 
property   upon    the   property    of   his   neighbour.'*      Thus,  in 
Avlnvrujht  V.  Ocll,'-^  ah'eady  referred  to,^"  and  the  cases  which 

'  S.  G.  41.5,  421. 

2  S.  8.  >*  See  Gaved  v.  IMartyn,   19  C.  B., 

■■'  S.  10.  N.  S.  758  ;  Roberts  v.  Rose,  3  H.  &  C. 

^  S.  11.  162  ;  L.  R.  1  Excii.  89,  90  ;  Hurdmau 

-  S.  13.  V.  N.  E.  R.  Co.,  3  C.  P.  D.  173. 

"  S.  IG.  '•'  5  M.  &  W.  203. 

?  Powell  V.  Aiken,  4  K.  &  J.  343  ;  '"  Ante,  p.  457. 
Bowser  v.  ^Maclean,  2  De  Cr.  F.  &  J. 

Sl.Sl.  II  II 
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Upper  and 
lower  mines. 


Absence  of 
negligence 
immaterial. 


followed  that  ileeision,'  the  person,  in  whose  property  the 
discharge  originated,  would  have  had  no  right,  prima  facie, 
to  conipi'l  his  neighhour  to  receive  the  discharge.  So  a  mine 
owner  has  no  right,  printd  facie,  to  he  an  active  instrument  in 
discharging  water  from  his  i3roperty  into  a  stream  in  which 
his  neighbour  has  riparian  rights.^ 

In  lil^e  manner,  if  an  owner,  w'hose  mine  is  upon  a  higher 
level,  conducts  water  therefrom  to  the  mine  of  a  lower  owner 
by  artificial  pipes,''  or  channels  ;'^  •  or,  in  any  other  way, 
actively  interferes  in  convejang  water  therefrom  to  a  lower 
mine;'"'  he  is,  prima  facie,  liable  for  the  injury  thereby 
caused.  Moreover,  if  a  barrier  between  an  upper  and  a 
lower  mine,  which,  if  left  undisturbed,  would  have  prevented 
an  influx  of  water,  has  been  removed  or  perforated  by  the 
lower  owner,  the  higher  owner  is  not  at  liberty,  ^:>r/;«a 
facie,  to  conduct  water  in  such  a  course  as  to  pass  by 
the  aperture  or  perforations  into  the  lower  mine.  For  no 
man  has  a  right,  prima  facie,  to  conduct  water  to  the  weak 
point  of  his  neighbour's  boundary.''  And  even,  if  an  upper 
owner  pumps  up  water  from  a  lower  to  an  upper  part  of 
his  own  mine,  and  such  water  thence  descends  by  gravi- 
tation into  the  lower  mine,  and  floods  it,  the  upper  owner 
is  liable." 

And  in  none  of  such  cases  can  the  upper  owner  excuse 
himself  on  the  ground,  that  he  has  acted  without  negligence, 


*  ]Magor  V.  Chadwick,  11  A.  &  E. 
571;  Wood  v.  Waud,  3  Exch.  748; 
Gaved  v.  INIartyn,  sup.  732  :  see  ante, 
pp.  458,  459  et  scq. 

2  John  Young  &  Co.  v.  Bankier  Dis- 
tillery Co.,  1893,  A.  C.  691.  The  law 
of  Pennsylvania  is  different :  see  Penn- 
sylvania Coal  Co.  r.  Sanderson,  5G 
Amer.  Rep.  89,  n. 

•■'  Lomax  v.  Stott,  39  L.  J.  Ch.  834. 

*  Baird  v.  Williamson,  15  C.  B.,  N.  S. 
390,  391 ;  Westminster,  &c.,  Co.  v. 
Clayton,  36  L.  J.  Ch.  476,  478  ;  Plant 
V.  Stott,  21  L.  T.,  N.^S.  106 ;  Phillips, 
V.  Homfray,  6  Ch.  781 ;  John  Young 
&  Co.  V.  Bankier  Distillery  Co.,  sitj). 
697,  701. 

*  Haward  v.  Bankes,  2  Burr.  1114  ; 


Beaufort  v.  Morris,  6  Ha.  340  ;  Smith 
V.  Kenrick,  7  C.  B.  563,  566  ;  Fletcher 
V.  Rylands,  3  H.  &  C.  789,  796  ;  Smith 
V.  Fletcher,  L.  R.  9  Exch.  65  ;  Cromp- 
ton  V.  Lea,  19  Eq.  127. 

"  Westminster,  &c.,  Co.  v.  Clayton, 
36  L.  J.  Ch.  476,  478  :  cf.  Lomax  r. 
Stott,  39  ib.  834.  The  law  of  Scotland 
is  the  same  :  see  Durham  v.  Hood,  9 
Sess.  Gas.  (Ser.  3)  474,  where  the 
upper  owner  had  exploded  large 
charges  of  gunpowder  in  order  to 
get  rid  of  the  water. 

'  Baird  v.  Williamson,  15  C.  B.,  N.  S. 
376;  Rylands  v.  Fletcher,  L.  R.  3 
H.  L.  341 ;  and  see  A.-G.  v.  Tomline, 
12  Ch.  D.  228,  229. 
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and  in  the  due  working-  of  his  mine,  and  in  order  to  work  it  as 
advantageously  as  possil)le.^ 


{(3)  Acquired  IHuhts. 
A  right  mav  l^e  acfiuired  as  an  easement  hy  grant :  or  l)y  Right  may  be 

1        -n  •      •  \  acquired  by 

prescription  at  common  law,  or  under  the  Prescription  Act ;   grant  or  pre- 

to  interfere  actively  in  discharging  water   upon  the  land  of  ^^"P^^'^^- 

another,  whether  such  water  does,  or  does  not,  originate  in 

the  land  of  the  dominant  owner.-     A  liberty  to  drain  water 

from    an    intended    "  colliery  ''    will,    having    regard   to    the 

wide  meaning  of  that  word,-'  receive  a  proportionately  wide 

construction.^ 

A  landowner,  whose  land  is  compulsorily  purchased  l)y  a  Rail-  and 
railway  company  under  the  authority  of  the  Eail.  CI.  Cons.  Acts. 
Act,  1845  ;  who  possesses  mines  under  the  railway,  or  within 
the  prescribed  distance,  or,  where  no  distance  is  prescribed, 
within  40  yards  therefrom,  which  he  is  prevented  from 
working  by  reason  of  apprehended  injury  thereto  ;  and  who 
possesses  other  adjoining  mines,  which  extend  so  as  to  lie 
upon  both  sides  of  the  railway  ;  has  under  the  Act  a  right 
to  make  water  communications  between  such  other  mines 
through  the  intervening  land  for  drainage  purposes.''  And 
the  Wat.  CI.  Act^'  contains  somewhat  similar  provisions. 

Miniii"-  easements  in  respect  of  water  may  also  be  exercised  Otlr-r  statu- 

'-  torv  grants. 

under  the  Inch  Act,  22  &  28  Vict.  c.   43 ;'    by  the  Duke  of       ' 
Cornwall  and  his  lessees  under  the  Act  7  ^^-  8  Vict.  c.  105  ;  ^ 
by  the  Crown  and  persons  claiming  under  it  under  the  Cornwall 
Subm.  Mines  Act,  1858;^'  and  by  the  Crown    in  respect  of 


>  See  Westminster,  &c.,  Co.  v.  Clay-  784. 

ton,  36  L.  J.  Ch.  47G,  478;  Rylands  ^  See  ante,  p.  8. 

r.  Fletcher,  L.  R.  3  H.  L.  341,  342.  ■•  See  Hodgson  r.  Field,  7  East,  613, 

-  See  Arkwright  v.  Gell,  5  M.  &  W.  020. 

203  ;  Magor  v.  Chadwick,  11  A.  &  E.  -^  Sec  ss.  80,  82,  of  the  Act,  cited 

571;  Wood  v.  Wand,  3  Exch.  748;  fl?i/e,  pp.  351,  352. 

Gaved  v.  Martyr  19  C.  B.,  N.  S.  758 ;  *"•  See  s.  24  of  the  Act,  cited  anlc,  p. 

Roberts  v.  Rose,  3  H.  &  C.  102 ;  L.  R.  355. 

1  Exch.   82,   89,   90;    Chamber   Col-  '  ^»i/c,  p.  413. 

liery  Co.  v.  Hopwood,  32  Ch.  D.  558 :  »  Ante,  p.  414. 

cf.  Carlyon  v.  Lovering,  1   H.  &  N.  ^  Ante,  p.  410. 
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the  foreshore  or  the  adjacent  lands  under  the  Cro^Yn  Lands 
Act,  IS*;").' 
Negligence.       '   In  whatever  way  a  right  is  acquired   in  respect  of  water,, 
it  nuist  not  he  exercised  neghgently.^ 


General 
2>riiiid  facie 
right  to  per- 
mit escape  of 
water  present 
naturally. 


Natural  user 
of  property — 
damage — 
well-water. 


Upper  and 
lower  mines 
— natural 
workings — 
Smith  r. 
Kenrick. 


^.—ESCAPE  OF  WATER, 
(a)  X((tin-(il  lUiiht^ — Gravltat'um — Water  present  iiaiHralhi. 

Prima  faele,  a  man  is  free  from  habihty,  if  water,  which  is 
present  in  the  ordinary  course  of  nature  upon  or  within  or 
beside  his  property,  escapes  from  or  through  his  property 
to  that  of  his  neighbour  by  the  mere  force  of  gravitation. -^^ 
If,  in  such  a  case,  the  neighbour  wishes  to  protect  himself, 
he  should  put  up  barriers.*^  "  The  water  is  a  sort  of  common 
enemy,  against  which  each  man  must  defend  himself."'  iVnd 
this  is  his  only  remedy.  He  cannot,  for  example,  enter  upon 
the  property  of  the  other  owner,  in  order  to  remove  the  water.^ 

So,  if  a  man  digs  a  well  upon  his  land  ;  and  his  neighbour, 
whose  land  is  on  a  lower  level,  afterwards  opens  a  mine,  and 
the  water  flows  into  it ;  the  owner  of  the  well  is  free  from 
liability." 

And  if  the  workings,  or  aii  alteration  in  the  workings,  of 
a  mine  owner  upon  a  higher  level  are  proper  and  usual,  he 
will  be  free  from  liability ;  although,  as  the  necessary  result 
of  such  workings,  or  such  alteration,  water,  which  had  not 
previously  so  descended,  descends  by  gravitation  into  a  lower 
mine  ;  or  water,  which  had  previously  descended,  descends  in 


'  Ante,  p.  417. 

-  Sec  Smith  v.  Kenrick,  7  C.  B.  515  ; 
Rylands  r.  Fletcher,  L.  R.  3  H.  L. 
330;  Crompton  v.  Lea,  19  Eq.  127, 
129. 

=•  See  Smith  r.  Kenrick,  siqi.  515, 
564  ;  Fletcher  v.  Rylands,  3  H.  &  C. 
789;  Rylands  v.  Fletcher,  L.  II.  3 
H.  L.  338,  342  ;  Jegon  v.  Vivian,  6  Ch. 
758, 759 ;  Wilson  v.  Waddell,  2  A.  C.  98, 
99 ;  A.-G.  V.  Tomline,  12  Ch.  D.  228, 
14  ih.  G3  ;  John  Young  &  Co.  v.  Ban- 
kier  Distillery  Co.,  1893,  A.  C.  G97, 701. 

•*  See  Smith  v.  Kenrick,  sup.  565  ; 
Baird  v.  Williamson,  15  C.  B.,  N.  S. 
892  ;  Westminster,  &c.,  Co.  v.  Clayton, 


36  L.  J.  Ch.  478  ;  Rylands  v.  Fletcher, 
sup.  339,  341 ;  Crompton  v.  Lea,  s^ip. 
123,  124.  See  also  Jegon  v.  Vivian, 
sup. 

'"  Smith  V.  Keni'ick,  sup.  566,  per 
Cresswell,  J. 

''  See  R.  V.  Spon  Lane  Co.,  3  Q.  B. 
D.  680,  682,  per  Cockburn,  C.  J.,  and 
Mellor,  J.  The  law  of  Scotland  is  the 
same  :  see  Durham  v.  Hood,  9  Sess. 
Cas.  (Ser.  3)  474. 

'  See  the  question  asked  by  Bram- 
well,  B.,  in  Fletcher  r.  Rylands,  3  H. 
&  C.  781:  cf.  the  converse  case  of 
Acton  V.  Blundell,  ante,  p.  453. 
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greater  quantities.^  Thus,  in  S))iitl(  v.  Ken  rick, '^  the  plaintifl: 
and  the  defendant  were  the  owners  of  colHeries  A.  and  B. 
The  colheries  adjoined,  and  B.  was  on  a  higher  level  than  A. 
A  predecessor  of  the  defendant,  but  with  whom  he  had  no 
privity,  had  made  three  "  thyrlings  "  or  large  holes  through 
a  vertical  seam  of  coal  in  A.,  which  formed  a  barrier  between 
A.  and  B.  When  the  defendant  became  the  occupier  of  B., 
there  was  a  large  body  of  subterranean  water  therein,  which 
was  supported  by  a  thick  horizontal  l)ar  of  coal  in  B.  The 
inevitable  efiect  of  removing  the  bar  would  be,  that  the  water, 
Ijy  the  mere  force  of  gravitation,  would  flow  through  the  thyr- 
lings into  A.  The  defendant  nevertheless  worked  out  the  l)ar 
in  the  usual  and  proper  course  ;  and  A.  was  in  consequence 
inundated.  It  was  held,  that  the  plaintiff  had  no  remedy.'^ 
And  the  principle  applicable  to  water  collected  by  previous 
workings  equally  applies  to  water  collected  by  the  workings  or 
alteration  in  question.^ 

So  in  the  case  of  surface  water  produced  by  rainfalls.  Rainfalls— 
Thus,  in  IViJaon  v.  Wcuhldl,"  the  respondents  were  the  owners  wLldeii. 
of  mines,  which  dipped  towards  adjacent  mines  of  the  appel- 
lants in  such  a  way  that  rain  falling  on  the  surface  of  the 
respondents'  mines  would,  unless  stopped  by  such  surface 
•or  by  the  minerals  thereunder,  descend  by  gravitation  into 
the  appellants'  mines.  The  respondents,  in  the  usual  and 
proper  course  of  working,  removed  their  minerals.  The 
superjacent  surface  in  consequence  cracked  ;  and  the  rain- 
fall, which  would  otherwise  have  flowed  over  it,  flowed  into 
the  respondents'  workings,  and  thence  into  the  appellants' 
mines.  It  was  held,  that  this  was  a  daiiundii  ahnqiic  i)ijitrid  ; 
and  that  the  appellants  were  without  a  remedy.  No  servitude, 
ill  such  cases,  lies,  prima  facie,  on  the  owner  of  the  upper 
mines,  for  the  benefit  of  the  owner  of  the  mines  on  the 
dip,  to  preserve  either  the  surface,  or  the  sul)jacent  minerals, 

'  See  Scots  Mines  Co.  v.  Lcadhills  Ilurdman  v.  N.  E.  K.  Co.,  3  C.  P.  U. 

.Mines  Co.,  34  L.  T.  34.  174  ;  West  Cumb.,  &c.,  Co.  v.  Kenyon, 

-  7  C.  B.  515.  11   Ch.  D.  787— 78'J  ;    A.-G.   r.  Tom- 

•'  See  also  Baird  v.  Williamson,  15  line,  12  ib.  228. 

C.   B.,   N.   S.  37G,  390 ;    Rylands    i-.  ■*  Crompton  v.  Lea,  sup.  127. 

Fletcher,  L.  R.  3  H.   L.   33'J,   341 ;  ■  2  A.  C.  95. 
■Crompton  v.  Lea,  19  Eq.  123, 124, 12G  ; 
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as  watertight  as  the  undisturbed  state  of  the  strata.^  And 
even  where  the  upper  mine  is  worked,  not  by  minhig,  but  l)y 
quarrying,  the  result  is  the  same  ;  aUhough,  as  the  conse- 
quence, the  rain,  instead  of  escaping  by  the  ordinary  water- 
courses, becomes  confined  in  a  leaky  or  porous  hollow. •■ 
i>ammiiig  up  LoDiax  V.  Sfott'-''  was  decided  on  similar  principles.  There 
upper  mine,  the  defendants  were  working  mines  in  two  places,  A.  and  B.  ; 
]i.  being  to  the  dip  of  A.,  towards  which  the  water  from  A. 
would  naturally  flow  in  the  proper  course  of  working.  The 
defendants  worked  out  the  minerals  in  A.  ;  and  then,  to  save 
1  lumping  up  the  water,  they  stopped  up  the  opening  between 
A.  and  B.  The  water  in  consequence  became  dammed  up  in 
A. :  and  it  then  rose  so  high  as  to  overflow  by  gravitation 
the  plaintiff's  mine.  It  was  held,  that  the  plaintif^f  had  no 
remedy.^ 
Making  drifts       And  if  the  higher  owner  makes  a  crut,  or  drift,  or  way,  in 

or  wavs in  ...  pi  p  -c    •    h  t         • 

upper  mine,  his  mine,  iiot  lor  the  purpose  of  artmcially  conducting  water 
into  his  neighbour's  mine,  but  in  the  ordinary  and  proper 
course  of  working  his  own  mine  ;  and  water  flows  along  such 
crut,  or  drift,  or  way,  and  floods  his  neighbour's  mine  ;  the 
higher  owner  will  not,  prima  facie,  be  liable.'^ 

User  of  way  of  I  poii  similar  principles,  a  man  who  is  entitled  to  sink  a 
shaft  through  overlying  land  from  the  surface  to  the  mines  in 
order  to  reach  and  work  them,^'  is  not  apparently  the  less 
entitled,  because  it  is  shown,  that  the  process  of  sinking 
will  inevitably  let  loose  a  body  of  water  within  the  over- 
lying land,  and  thereby  ruin  it.'  It  is  at  all  events  certain, 
that  he  will  not  be  restrained  from  so  doing,  if  the  anticipated 
danger  is  shown  to  be  visionary."^ 

'  See  Wilson  r.  Waddell,  2A.  C.  99.  been  made;  Jegon   ;•.   Vivian,  G  Ch. 

-  See  Smith  v.  Fletcher,  L.   R.   7  742,  758,  where  drifts  and  ways  had 

Exch.  307,  309 ;  9  ib.  66 ;  Fletcher  v.  been    made.      See   also    Scots   IMines 

Smith,  2  A.  C.  786;  andcf.Hurdman  Co.    v.    Leadhills    Mines   Co.,    34   L. 

V.  North-East  Rail.  Co.,  3  C.  P.  I).  T.  34  ;  Rylands  v.  Fletcher,  L.  R.  3 

168.  H.  L.  330 ;  Phillips  v.  Homfray,  6  Ch. 

■'  39  L.  J.  Ch.  834.  781 ;  and  see  Smith  v.  Fletcher,  L.  R. 

•«  The  barrier  between  the  two  mines  9  Ex.   C4,  05,  G7  ;    nom.  Fletcher  v. 

had  been  pierced  by  the  plaintiff's  pre-  Smith,  2  A.  C.  781. 

decessors,  who,  in  so  doing,  had  tres-  '^  See  ante,  pp.  439,  440. 

passed  in  the  defendants'  mine.  7  See  Goold  r.  Gt.  West.  Coal  Co., 

•'  See  Baird  v.  Williamson,  15  C.  B.,  2  I)e  G.  J.  &  S.  610  ct  scq. 

N.  S.  376,  390,  391,  where  a  crut  had  -^  Ib. 


necessity. 
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AVhere,  however,  the  outlet  mto  the  lower  mine  was  made  Law  other- 

bv  or  by  the  default  of  the  higher  owner,  or  his  i)redecessors  outlet  made 

in  title,  the  principle  of  Smith  v.  Ken  rick  ^  will  not  apply.     In   by  higher 
_  .  ."     .  .        owner. 

such  a  case  the  higher  owner  cannot  free  himself  from  liabilit}- 
on  the  ground  that  the  How  from  his  property  is  due  to 
gravitation.-  But  if  the  trespaiSs,  and  the  flow  of  water 
which  is  the  subject  of  complaint,  happen  at  two  different 
periods,  and  the  lower  owner  has  already  been  compensated 
for  the  trespass,  he  cannot  afterwards  'claim  relief  on  the 
ground  of  injur}'  from  the  water.'' 

And  the  owner  of  the   foreshore  will  not   be  ])ermitted   to   Or  where 
remove  shingle  therefrom,   so  as  to  expose  the  foreshore  to  against  sea 
the  inroads  of  the  sea.      For  there  is  no  analogy  between  '^■^"^o^'ed- 
the   principles   applicable   to   water   pursuing   occult  courses 
and  these  applicable  to  a  great  visible  bank  operating  as  a 
protection   against   the   visible  waves  of  the  sea.'     And  it  is 
the  duty  of  the  Crown  to  preserve  the  realm  from  the  inroads 
of    the    sea ;    at    whose    instance,    therefore,    a   person    who 
proceeds  to  destroy  a  natural  barrier  against  the  sea  may 
be  I'estrained.' 

Not  merely  is  a  man,  who  uses  his  property  according  to  the  Non-natural 
natural  mode  of  its  user,  generally  free  from  liability  in  respect  perty°and  no 
of  any  ensuing  damage  to  his  neighbour.     Where  no  actual  f'?vrT~^'° 
damage  has  ensued,  he  is  also  free  from  lial)ility,  although  his 
user  be  non-natural.'^' 

And,  in  such  a  case,  his  merely  temporarily  intercepting,  as  intercepted 
he  is  entitled  to  intercept,"  water,  which  would  otherwise  have  cumlr'&c!'' 
percolated  into  his  nei'dibour's  property,  does  not   lav  him  ^?-  '^'■ 

'■  _  ^  4r      i        .,  .  Ivenyou. 

under  an  ol)ligation  to  prevent  such  water  from  afterwards 
reaching  that  property.  Thus,  in  ]]'cst  CKmJx'rlaiid,  ((■<■.,  Co.  v. 
Kijij/oii,^  water  in  a  higher  mine,  which  had  previously  found 
its  way  into  certain  old  workings  thereof,  and  liad  thence 
l^ercolated  into  the  lower  mine,  was  tapped  by  and  collected 

'  7  C.  B.  515;  ante,  pp.  4G8,  469.  '  A.-G.  r.  Tomline,  12  Ch.  D.  214  ; 

-  Firmstone  r.  Whocley,  2  D.  &  L.  14  Ch.  D.  58. 
20.3.     See  also   Smith   v.  Kenrick,  7  "  See  West  Cumb.,  &e.,  Co.  r.  Ken- 

C.  B.  560,  564.     See,  however,  Clegg  yon,  11  Ch.  D.  782. 
V.  Dearden,  12  Q.  B.  576.  '  On    the    principle    of    Acton    v. 

='  See  Clegg  r.Deardcn,.s»2>- ;  Smitli  Blundell,    12    jM.    &    W.    324;    ante 

V.  Kenrick,  siij).  564.  p.  453. 

*  A.-G.  V.  Tomline,  14  Ch.  D.  63.  »*  11  Ch.  D.  782. 
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into  a  shaft  sunk  by  the  higher  owner.  The  higher  owner 
then  made  a  l)orehole  at  the  bottom  of  the  shaft.  It  was 
admitted,  tliai  he  did  not  do  so  in  due  course  of  mining,  l)ut 
only  for  tin.'  purpose  o^ getting  rid  of  the  water.  The  effect  of 
the  borehole  was  to  return  the  water  to  the  old  workings  ;  and 
it  thence  percolated  into  the  lower  mine  in  the  same  way  in 
which  it  would  have  done,  if  neither  the  shaft  nor  the  borehole 
had  been  made.  In  fact  the  higher  owner's  operations  had 
no  effect  whatever  beyond  the  limits  of  his  own  property ;  and 
they  did  not  cast  upon  the  lower  mine  any  burden,  which  that 
mine  had  not  previously  borne.  The  higher  owner  was  held 
free  from  liability.^ 
Non-natural  Where,  however,  as  the  result  of  a  man's  non-natural  mode 
pertVlmr  0^  "^er,  water,  which  had  previously  found  its  way  by  gravita- 
damage—        ^^qj^  ^^^^j  percolation  into  his  neighbour's  mine,  finds  its  way 

liability.  •  •  I       A      1 

in  greater  quantities,  a  cause  of  action  arises.-  And  even 
where  it  finds  its  way  by  a  different  channel  or  at  a  different 
time,  although  not  in  greater  quantities,  liability  may  be 
incurred.  For  the  result  may  be  to  throw  upon  the  neighbour's 
mine  a  burden  which  it  had  not  borne  before.'^  To  escape 
liability,  where  damage  ensues,  the  person  who  has  caused  the 
damage  must  show,  that  his  operations  have  been  ordinaiy, 
reasonable,  and  proper.^  If,  therefore,  he  is  a  higher  mine 
owner,  he  must  show,  that  he  has  acted  prudently  in  the 
ordinary  course  of  mining.''  The  removal  of  the  surface  by  a 
higher  owner,  by  means  of  which  his  mine  is  flooded,  may 
possibly  constitute  an  unreasonable  or  improper  working,  so 
as  to  give  the  injured  party  a  remedy,  if  the  removal  is 
contrary  to  the  usual  course  of  working  in  the  district.*'  But  it 
does  not  do  so  on  the  mere  ground,  that  it  is  in  contravention  of 
a  covenant  entered  into  by  the  higher  owner  with  a  third  party. ^ 

'  Reversing  ib.  6  Ch.  D.  773.  Hurdman  v.  N.  E.  R.  Co.,  3  C.  P.  D. 

-  See   Smith   v.   Kenrick,  7  C.  B.  174. 

561 ;    Rylands  v.  Fletcher,  L.   R.    3  '"  Scots    Mines    Co.     v.     Leadhills 

H.  L.  339 ;  West  Cumb.,  &c.,  Co.  v.  Mines  Co.,  34  L.  T.  34. 

Kenyon,  11  Ch.  D.  782, 783,  785—790.  «  Wilson  v.  Waddell,  2  A.  C.  95, 100. 

•■'  West  Cumb.,  &c.,  Co.  v.  Kenyon,  ^  Ib.     The  higher  mine  owner  there 

sup-  held  his  property  upon  lease,  and  one 

■•  Smith  V.  Fletcher,  L.  R.  9  Exch.  of   the   covenants   of   the   lease  was, 

64,  66,  67  ;  Crompton  v.  Lea,  19  Eq.  that,  when  the  mines   were   worked 

129  ;  Fletcher  v.  Smith,  2  A.  C.  781 ;  out,  he   should   restore   the   .surface. 
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A  higher  owner  will  not  be  justitied  in  incautiously  tapping  Tapping  a 
a  tarn,  and  so  inundating  the  country  below. ^     And  if  a  higher  crompton  v. 
owner  commences  to  sink  a  shaft  for  the  purpose  of  completing  ^^*^- 
the  working  out  of  his  mines;  and  the.  necessary  result  of 
allowing  him  to  proceed  will  be,  that  the  bed  of  a  river  will  fall 
in,  and  the  river  flow  into  his  workings,  and  thence  into  the 
lower  owner's  mine  ;  he  will  be  restrained.     An  act  certain  to 
do  irretrievable  damage  to  the  lower  owner,  and  to  endanger 
the  lives  of  those  in  his  employment,  and  to  bring  no  advantage 
whatever   to   the    higher    owner,    cannot    be    considered    an 
ordinary,  reasonable,  and  proper  mode  of  working  the  higher 
mine.-    And  in  none  of  such  cases  can  the  higher  owner  excuse 
himself  on   the  ground,   that  the  lower   owner   by   previous 
workings  in  his  own  mine  has  removed  minerals,  which  would 
otherwise  have  acted  as  a  barrier  against  the  water.-' 

A  Jortion  a  higher  owner  will  be  lialjle  for  damage,  if  his  Negligence. 
operations  have  been  negligent.^ 

(/?)  Xatitral  UhiJita — Gravitation — Watir  pvcsetit  ArtijiciaUij. 

If  a  person,  upon  whos3  land  it  would  not  naturally  come,  No  statutory 
brings  upon  his  land,  of  his  own  mere  will,  and  for  his  own  prima  facie 
jDurposes,  and  collects  and  keeps  there,  so  dangerous  an  element  ^^^!j^\\5s~^_ 
as  water,   he   does  so  at   his   peril ;    and   he  is,  prima   facie,  Fletcher, 
answerable    for  all  the   damage,  which  may  result  from  its 
escape.      Thus,   in  Rj/hDids  v.   Fletcher,''  the  defendant  con- 
structed, for  the  purposes  of  a  mill,  a  reservoir  on  a  piece  of 
land,  adjoining  which  the  plaintifis  were  working  mines.     The 
plaintiffs  had  previously  worked   their  mines  up   to  a  spot, 
where   there   were   certain    old    passages  of   disused    mines. 
Those   passages  were   connected  with  vertical    shafts,   which 
communicated  with  the  land  above,  which  had  been  out  of  use 
for  many  years,  and  which  were  apparently  filled  with  earth 

This    covenant    he  did  not  perform,  •'  Crompton  r.  Lea,  19  P]q.  130. 

and  the  performance  of  it  would  have  '  See  Smith  v.  Kenrick,  7  C.  B.  515; 

prevented  the  injury  complained  of.  Baird  v.  Williamson,  15  C.  B.,  N.  S. 

'  Scots     Mines     Co.    v.    Leadhills  .391 ;   Rylands  v.   Fletcher,    L.    R.    8 

Mines  Co.,  34  L.  T.  .34.  H.  L.  3.30  ;  Crompton  v.  Lea,  sup.  127  ; 

-  Crompton  v.  Lea,  19  Eq.  115,  125  Hurdman  r.  N.  E.  R.  Co.,  3  C.  P.  D. 

-127,  129.      The    action    was   ulti-  174. 

matcly  dismissed:    see  W.    N.   1870,  ''  L.  R.  3  H.  L.  330. 
p.  2C6. 
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SuV>stitution 
of  new  for  old 
course  of 
stream. 


Effect  of 
knowledge  of 
probable 
damage. 


Liabilit}- 
irrespective  of 
negligence  or 
unusual  user. 


and  marl.  Slioitly  after  the  water  was  introduced  into  the 
reservoir,  it  l)roke  through  some  of  the  old  shafts,  flowed 
through  the  old  passages,  and  flooded  the  plaintiff's  mine. 
The  defendant  was  held  liable. ^  And  the  result  would  have 
heen  the  same  if  the  disused  mines  had  themselves  been 
worked  by  the  ])laintiffs.~ 

And  where  a  higher  owner,  for  his  own  convenience,  diverts 
the  course  of  a  stream,  he  must  take  care  that  the  substituted 
course  shall  l)e  capable  of  conveying  off  the  water,  which 
might  tiow  into  it  from  all  such  floods  and  rainfalls  as  might 
reasonably  be  expected  to  happen  in  the  locality.-''  And  his 
duty  in  this  respect  cannot  be  affected  by  the  mere  circumstance 
that  the  cubical  capacity  of  the  new  course  may  be  equal  to  or 
greater  than  that  of  the  old  course  ;  or  by  the  circumstance 
that  the  old  course  may  have  been  faulty  or  defective.^  He  will 
not  be  allowed,  without  incurring  responsibility,  to  reproduce 
in  the  new  course  whatever  defects  existtd  in  the  old  one.' 

It  has  l)een  said,  that  the  principle  of  liijlands  v.  Fletcher 
does  not  apply,  if  the  mine  owner  knows  the  probable  result^ 
of  his  workings,  and  nevertheless  works,  and  damage  ensues. 
He  "  saw  the  danger,  and  may  be  said  to  have  courted  jt."*"' 
This  dietuin  is,  however,  of  doubtful  correctness.  In  such  a. 
case  the  mine  owner  is  merely  exercising  his  lawful  rights, 
without  which  he  could  not  enjoy  his  property." 

Where  a  higher  owner  is  lial)le  for  an  injury  which  the 
lower  owner  may  sustain  through  an  escape  of  water,  such 
liability  is  wholly  irrespective  of  any  question  as  to  negligence,, 
or  umisual  or  unreasonable  user.^ 


'  See  pp.  339,  340,  342,  affirming 
Fletcher  r.  Rylands,  L.  11.  1  Exch. 
265  (see  279,  280),  which  reversed 
ib.  3  H.  &  C.  774.  See  also  Dunn  v. 
Birminghani  Canal  Co.,  L.  R.  7  Q.  B. 
259,  270. 

-  See  Rylands  v.  Fletcher,  L.  R. 
3  H.  L.  342. 

•^  See  the  dicta  in  Smith  v.  Fletcher, 
L.  R.  7  Exch.  312,  313;  9  ib.  65; 
Fletcher  v.  Smith,  2  A.  C.  787  et 
seq. ;  nom.  Smith  v.  Musgrave,  47 
L.  J.  Q.  B.  4. 

•*  Fletcher  v.  Smith,  huij. 


■'  Ib. :  see  A.-G.  r.  Tomline,  12  Ch., 
D.  228,  229. 

''  See  Dunn  v.  Birminghaiu  Canal 
Co.,  L.  R.  7  Q.  B.  258,  260,  per  Cock- 
burn,  C.  J. 

'  See  pp.  283,  284,  j^cr  Hannen,  J. 
No  opinion  was  expressed  on  this 
point  in  Exch.  Cham. :  see  L.  R.  8 
Q.  B.  42. 

s  See  Fletcher  v.  Rylands,  3  H.  cK: 
C.  789  ;  L.  R.  1  Exch.  279,  285,  286 ; 
Rylands  v.  Fletcher,  L.  R.  3  H.  L,  340 
—342. 
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Different  considerations  may  sometimes  apply,  where  the  statutory 

,,.        .  „,.'..  .Lir  1    freedom  from 

rights  and  obhgations  of  adjonnng  owners  are  to  be  tound  liability— 

within  the  pro\4sions  of  an  Act  of  ParHament,  which  authorises  gJli^ij^gi^.^^, 

the  construction  of  works  of  pubhc  utihty  and  convenience.  Canal  Co. 

Thus  in  lunin  v.  Iiiiiiiiiiii]tai)i  Canal  Co./  the  facts  of  which 

have  been  ah-eady  fully  stated.-     The  plaintiff  (amongst  other 

contentions'')  relied  on  lii/ldiuls  v.  Flctciio:^    It  was,  however, 

held,  that  the  defendants  had  acted  strictly  within  the  powers 

given  to  them  by  the  Act ;  and  that  the  principle  of  Jli/IaiKh  v. 

Fletcher  did  not,  therefore,  apply.'     It  will  be  noticed,"  that 

the   Act,  which   applied  in   Jiiotn  v.  BinuiiKjliam  Canal  Co., 

also  applied  in  ]>u  ih-i/  Canal  Ca.  v.  Cvazrhroolc.''     Accordingly, 

while  the  mine  owner  was  held  to  be  without  a  remedy  by 

action  against  the  canal  owners  for  the  Hooding  of  his  mines, 

the  canal  owners  would,  in  the  events  which  had  happened,  if 

they  had  sought  relief  against  the  mine  owner  for  draining 

away  their  canal,  have  been  equally  without  a  remedy. 

On  similar  principles  a  local  authoritv,  who  made  sewers  Pub  Health 

■  -Til        ^^^^  18/5. 

under  the  Pub.  Heahh  Act.  1875,  were  not,  pnnta  Jane,  liable, 
if  the  sewage  percolated  into  the  subjacent  mines.  For  they 
were  entitled  to  have  the  sewers  supported  by  the  mines  ;  ^ 
and  the  percolation  could  only  therefore  have  ensued  from  the 
wrongful  act  of  the  mine  owner.'^ 

It  does  not,  however,  follow,  that  a  mine  owner,  who  has  Where  danger 

1       of  flooding, 
no  remedy  by  action  for  damage  from  iioodnig,  has  no  remedy 

of  any  kind  where  there  is  danger  of  Hooding.     It  has  been 

already  seen'"  that,  in  cases  like  Dunn  v.  Jiiniiiii'jlaiin   Canal 

CV.,"  he  could  prol)ably  have  availed  hiniseh' of  the  compensa- 

'  L.  K.  7  Q.  B.  244 ;  8  ib.  42.  Co.,   L.   K.    7  Q.   B.   2G'J),  as  having 

-  Ante,  PI).  :338,  33'J.  proceeded  upon  the  ground  of  actual 

■•  See  ante,  p.  338.  negligence  on  the  part  of  the  defen- 

'  L.  R.  3  H.  L.  330;  ante,  p.  473.  dants  ;  but  see  the  judgment,  15  C.  B. 

Cf.  Sutton  V.  Clarke,  6  Taunt.  2'J  ;  N.  S.  at  p.  748. 

Whitehouse  r.  Birmingham  Canal  Co.,  ''  See  ante,  pp.  334,  338. 

27  L.  J.  Ex.  25;  Whitehouse  r.  Fel-  '   1  B.  &  Ad.  59;  ante,  p.  b34. 

lows,  10  C.  B.,  N.  S.  7G5.     If  and  so  **  See  ante,  pp.  330,  331. 

far   as   Barber   v.    Nottingham,    &c.,  '•'  lie  Dudley,  8  Q.  B.  D.  8G,  'J5,  'JG. 

K.  C.  (15  C.  B.,  N.  S.  72G)  is  incon-  See  now  the  Pub.   Health  Am.  Act, 

sistent   with   Dunn   r.    Birmingham  1883,  ante,   pp.    35G— 358,  38'J ;    and 

Canal  Co.,  it  must  be  considered  to  cf.  the  law  thereunder,  post,  p.  47G. 

be  overruled.     It  was  treated  by  Mel-  '"  Ante,  pp.  340,  341. 

lor,  J.  (Dunn  r.  Birmingham  Canal  "  L.  K.  7  Q.  B.  244  ;  8  ib.  42. 
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Where  Wat. 
CI.  Act 
-applies. 


tion  clauses  of  the  Act.  So  it  has  been  peen/  that  if,  in  cases 
Kke  ClicDiihcr  CoUierij  Co.  v.  llochdah'  C(i)ial  Co.,-  he  had 
shown  the  i)r()l)ahiHt5'  of  tiooding,  he  conld  have  compelled 
the  purchase  of  the  right  of  support. 

And  the  principle  laid  down  in  lii/lands  v.  Fletcher''^  applies, 
by  virtue  of  section  '27  ^  of  the  Wat.  CI.  Act,  to  all  cases 
of  waterworks  constructed  under  Acts  incorporating  the  Wat. 
CI.  Act."'  It  equally  applies  to  all  cases  of  sanitary  works 
constructed  under  the  Pub.  Health  Am.  Act,  188B ;  section  8 
of  the  latter  Act  applying  to  sanitary  works  the  provisions  of 
the  Wat.  CI.  Act  with  res^^ect  to  mines.** 

And  if  the  rights  and  obligations  of  a  railway  or  canal 
maintenance  company  or  other  corporation  are  regulated  l)y  an  Act  of 
Parliament;  and  the  company  or  corporation  would,  on  the 
principle  of  Duini  v.  Birminnham  Canal  Co.,  be  in  other 
respects  free  from  liability ;  they  may  become  liable,  if  the 
works  authorised  to  be  executed  by  them  have  been  con- 
structed'' or  maintained^  improperly,  or  contrary  to  the 
provisions  of  their  Act.  And  if  they  are  liable  on  other 
grounds,  their  liability  is  none  the  less  merely  because  no 
damage  would  in  fact  have  happened  but  for  the  wrongful 
act  of  a  third  party. '•*  And  in  all  such  cases  every  fresh  damage 
from  a  continuance  of  the  wrongful  act  is  a  distinct  cause  of 
action. ^'^ 


Where  ccn- 
•strnction  or 


1  Ante,  p.  341. 

-  1895,  A.  C.  5G4. 

■'  Ante,  p.  473. 

■•  See  this  section  cited  ante,  p. 
356. 

s  See  HoUiday  v.  Wakefield,  1891, 
A.  C.  87,  88,  ^icr  Lord  Bramwell,  90, 
per  Lord  Halsbiiry,  101,  per  Lord 
Watson,  and  103,  per  Lord  Herschell  ; 
and  ante,  p.  387. 

''  See  ante,  p.  357 :  cf.  the  law 
under  the  Pub.  Health  Act,  1875, 
ante,  p.  475. 

''  Whiteliouse  r.  Fellows,  10  C.  B., 
N.  S.  765 ;  Barber  v.  Nottingham, 
&c.,  R.  Co.,  15  ib.  726.  See  observa- 
tions on  the  latter  case  in  Fletcher 
V.  Rylands,  L.  R.  1  Exch.  277  ;  Dunn 
V.  Birmingham   Canal   Co.,  L.   R.   7 


Q.  B.  269.     See  also  ante,  p.  475,  n.^. 

»  Bagnall  v.  L.  &  N.  W.  R.  Co., 
7  H.  &  N.  428  ;  1  H.  &  C.  544 ;  Evans 
V.  M.  S.  &  L.  R.  Co.,  36  Ch.  D.  626. 
In  Bagnall  v.  L.  &  N.  W.  R.  Co.,  the 
claim  was  held  not  to  be  one  enforce- 
able under  the  compulsory  clauses  of 
the  Act ;  the  plaintiff  not  having 
been  injuriously  affected  by  the  works, 
but  by  the  company's  wrongful  con- 
duct with  respect  to  them.  See 
observations  on  this  case  in  Fletcher 
V.  Rylands,  sup.  271 ;  Dunn  v.  Bir- 
mingham Canal  Co.,  sup.  267 — 269. 
See  also  Whiteliouse  i'.  Birmingham 
Canal  Co.,  27  L.  J.  Exch.  25. 

'•'  Evans  v.  ]M.  S.  &  L.  R.  Co.,  sup. 

'"  Whitehouse  v.  Fellows,  sup. ; 
Evans  i.  M.  S.  &  L.  R.  Co.,  sup. 
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The  mine  owner  cannot,  however,  obtain  an  order  against  Accommoda- 

.,  ,  •    i.    •  1  1       r        ii     •  tion  works. 

a  railway  company  to  manitam  works  made  tor  then-  own 
convenience  on  the  footing  that  they  are  accommodation 
works,  which  the}'  are  bound,  under  section  68  of  the  Paiil. 
CI.  Act,  to  make  and  maintain  "for  the  accommodation  of  the 
owners  and  occupiers  of  lands  adjoining  the  railway."  The 
question  as  to  what  are  accommodation  works  is  one  to  be 
determined  at  the  time  of  the  construction  of  the  railway. 
And,  apart  from  this,  a  mine  owner  is  not  an  owner  of  '■  lands 
adjoining  the  railway."  ^ 

(y)   Xatiiral  /i//////-s- — ''  Jls   Major'' — Act  of  God,  tt'C. 

Upon  the  same  principle  that  a  man  is,  jj»?'//»(?  facie,  free  iSTo  liability, 
from  liability,  if  water  escapes  from  his  property  to  that  of  his  majoi-,  or  act 
neighbour  b}'  the  mere  force  of  gravitation,  he  is,  prima  facie,   °^^^y^^y^^^^^ 
free  from   liability,   if  the    escape  is  the  consequence  of  vis 
inajor,'-  or  is  the  act  of  God.-'    And  a  person,  from  whose  property 
water  would  otherwise  inevitably  have  escaped  by  the  act  of 
God,  does  not  become  a  wrongdoer,  merely  because,  in  order 
to  prevent  or  mitigate  a  calamit}',  he  voluntarily  does  an  act 
wliich    expedites   the   escape.^     A  similar  principle  prevails, 
where  the  escape  is  the  act  of  a  third  party  ;  '^  and,  a  fortiori, 
where  it  is  due  to  the  neighbour's  own  default.^     And  these 
observations  apply  even  to  cases  like  lirilamh  v.  Fletcher;'' 
where  the  person  sought  to  be  made  lial)le  has  brought  a  l)ody 
of  water  upon  his  land,  wliich  would  not  naturally  have  come 
upon  it."' 

(S)   Acquired  llif/hts. 

A  right  may  be  acquired  as  an  easement  bv  grant,  either  l^iglit  to 

.  .         ■  protection 

voluntary  or    statutory,  to   protection  agamst    the  escape  of  against 

'  R.  r.  Fisher,  3  B.  &  S.  191.     The  Co.,  43  L.  T.  435. 

works  were  the  same  as  those  in  ques-  '  Box  v.  Jubh,  4  Exch.  D.  7G. 

tion  in  Bagnall  v.  L.  &  N.  W.  R.  Co.,  "  Fletcher  r.  Rylands,  L.  R.  1  Exch. 

cited  on  the  preceding  page.  280  ;  Rylands  v.   Fletcher,    L.    R.   3 

-  See  Fletcher  v.   Rylands,   L.   R.  H.  L.  340. 

1    Exch.  280;   Rylands   v.    Fletcher,  7  L.  R.  3  H.  L.  330:  see  «»/<•,  p.  473. 

L.  R.  3  H.  L.  340,  })er  Blackburn,  J.  ^  See    Rylands    v.    Fletcher,   svj^. 

■^  See   Fletcher  v.   Rylands,   siij).  ;  340;  Fletcher  r.  Smith,  2  A.  C.  787, 

Rylands  1-.  Fletcher,  .s?<j;.  ;  Fletcher  r.  788;  Box  r.  Jubb,  s»2^ :  cf.  Evans  v. 

Smith,  2  A.  C.  787,  788.  :M.  S.  &  L.   R.  Co.,  3G  Ch.  D.  G26. 

■•  Thomas    v.    Birmingham    Canal 
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o^^cape  of         water  l)y  gr.ivitiltion,  or  its  tlow  in  its  natural  course.^     But  it 
4xcquired/' '"   is   Jit^cult,   if   not   impossible,    to  acquire    such  a   right  by 

prescription.     For  the  enjoyment  of  the  right  could  hardly  be 

free  from  the  objection  of  precariousness.- 


Combined 
■effects  of  dif 
charge  and 
-escape. 


c.-COMBINED  EFFECTS  OF  DISCHARGE  AND  ESCAPE. 

Where  a  mine  on  a  lower  level  is  damaged  by  an  influx  of 
water  from  the  higher  mine  ;  and  such  influx  is  due  to  separate 
and  distinct  causes,  some  of  which  the  higher  owner  is,  and 
others  of  which  he  is  not,  under  a  duty  to  control ;  the  higher 
owner  will  be  liable  for  so  much  of  the  damage  as  can  be 
attributed  to  the  former  causes  ;  and  he  will  be  free  from 
Halnlity  for  so  much  as  can  be  attributed  to  the  latter.-' 


Previously 

specified 

remedies. 


Ordi7iary 
remedies — 
-damages. 


fZ.— REMEDIES.-" 

Sometimes  particular  remedies  are  specified  by  anticipation 
for  the  damage  which  may  be  sustained  by  an  influx  of  water ; 
in  such  a  way  that  those  remedies  only  are  available.  Where 
this  is  so,  care  should  be  taken,  that  the  specified  remedies 
are  pursued.'  Where  the  specified  remedy  is  compensation, 
the  injured  party  cannot  have  an  injunction." 

Subject  to  the  necessity  in  proper  cases  of  pursuing  specified 
remedies,  a  man  may  be  made  liable  in  damages,  who  dis- 
charges water  from  his  mine  upon  the  property  of  his 
neighl:iour,  or  drains  his  mine  through  the  property  of  his 
neighbour ;  without  having  the  right  to  do  so.'^ 


•  See  Smith  v.  Kenrick,  7  C.  B. 
515,  564 ;  Ross  v.  Rugge-Price,  1  Ex. 
D.  269;  Brain  v.  Thomas,  50  L.  J. 
Q.  B.  662.  The  two  latter  cases  were 
decided  under  r.  19  of  schedule  2  of  the 
Forest  of  Dean  Coal  award  of  1841, 
mentioned  j^ost,  p.  568.  See,  generally, 
rr.  19  and  18  respectively  of  schedule 
•2  of  the  Coal  and  Iron  awards  of  1841, 
mentioned  ib.  See  the  Waterworks 
CI.  Act,  s.  27,  cited  ante,  p.  356. 

-  Seeand  consider  Mason  i\  Shrews- 
bury, &c.,  Co.,  L.  R.  6  Q.  B.  584. 

='  See  Baird  v.  Williamson,  15  C.  B. 
N.  S.  376.  See  alslD  Smith  v.  Fletcher, 
L.  R.  9  Ex.  CA,  67;  reversing  S.  C. 


7  ib.  305. 

■*  Cf.  the  law  in  the  case  of  road- 
ways, ante,  pp.  443  ct  seq. 

'"  See  Dunn  v.  Birmingham  Canal 
Nav.,  L.  R.  7  Q.  B.  244 ;  8  ib.  42 ; 
a7ife,  pp.  340,  341,  475;  Evans  v. 
M.  S.  &  L.  R.  Co.,  86  Ch.  D.  626 :  cf. 
Bagnall  v.  L.  &  N.  W.  R.  Co.,'  7  H. 
&  N.  423 ;  1  H.  &  C.  544. 

'■'  Evans  v.  M.  S.  &  L.  R.  Co.,  siq^. 

'  Haward  v.  Bankes,  2  Burr.  1114  ; 
Firmstone  v.  Wheeley,  2  D.  &  L.  203  ; 
Baird  v.  Williamson,  15  C.  B.,  N.  S. 
376;  Rylands  v.  Fletcher,  L.  R.  3 
H.  L.  330 ;  Craven  v.  Kaye,  Set.  498 ; 
Fletcher  v.  Smith.  2  A.  C.  781. 
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And  the  measure  of  damages  is  the  vahie  of  tlie  hind  for  Measure  of 
the  purposes  for  which  it  has  been  used.     The  injured  partly  waterieave 
may  obtain  compensation   hj  Avay  of  waterleave  rent,  at  the  '^^"*- 
rate  (if  any)  usual  in  the  neighbourhood,  upon  all  minerals 
gotten  out  of  the  wrongdoer's  mine,  which  have  l)een  drained 
through  the  land  of  the  injured  party. ^      The  fact,  that  the 
injured  party  is  a  lessee  with  a  short  term,  may  affect  the 
measure  of  damages  :    either  in  his  favour  ;    having  regard 
to  the    probal)le  loss  of  the  mineral   which   the  injury   may 
cause  :  or  in  favour  of  the  wrongdoer  ;   having  regard  to  the 
contingency,  that  the  injured  party  may  refrain  from  removing 
the  water,  and  leave  the  wrongdoer  subject  to  an  action  l)y  the 
reversioner.- 

The  injured  party  will  also  in  general  be  entitled  to  injunction. 
an  injunction  to  restrain  the  future  user.-'  And,  for  this 
purpose,  it  is  immaterial  that  no  special  injury  can  be 
done  him  by  a  continuation  of  the  user."^  And  if  a  man 
makes  an  aperture  in  his  neighbour's  land  for  the  purpose 
of  draining  his  mine  through  it ;  without  having  the  right 
to  do  so  ;  he  may,  in  general,  be  compelled  liy  mandatory 
injunction  to  stop  such  aperture  up.""  The  mandatory  in- 
junction may  be  directed  even  on  interlocutory  application. '^ 
And  it  may  have  effect  given  to  it  under  the  superin- 
tendence of  a  special  referee.'  An  injunction  will  l)e 
refused,  if  it  would  ])e  practically  impossil^le  to  comply 
with  it."^ 

•  See  Plant  v.  Stott,  21  L.  T.,  N.  S.  injunction    to    restrain   an   improper 

106  ;    Jegon  v.   Vivian,   6   Cli.   742  ;  user  for  drainage  purposes,  see  Hilton 

Phillips  V.  Homfray,  ib.  770.  See  also  v.  Woods,  Set.  499,  500. 
the  cases  as  to  wayleave  rent,  ante,  ■*  See  and  consider  Powell  ;•.  Aiken, 

p.  444.     For  the  form  of  an  inquiry,  4  K.  &  J.  343. 

which  will  be  made  with  a  view  to  *  See  ib. ;  Plant  r.  Stott,  21  L.  T., 

providing     such    compensation,     see  N.  S.  106.    Sec  also  Walker  r.  Fletcher, 

Phillips  V.  Homfray,  sh]>.  776.  3  Bli.  172,  n.,  178,  n. 

2  See  Smith   v.  Fletcher,  L.  11.   7  "  See    Walker   r.    Fletcher,    siq).  ; 

Exch.  313.  Westminster,  &c.,  Co.  r.  Clayton,  .36 

»  Beaufort   r.    :\Iorris,  6  Ha.    .340  ;  T..  .7.  Ch.  476,  478.     For  the  form  of 

Westminster,  &c.,  Co.  v.  Clayton,  36  such  injunction,  see  Westminster,  &c., 

L.  J.  Ch.  476,  478 ;  Lomax  v.  Stott,  Co.  v.  Clayton,  sttj).  p.  478,  Set.  498. 
39  ib.   884;  Jegon   v.   "Vivian,   siqj.;  '  See  Craven  v.  Kaye,  Set.  498:  of. 

Phillips  V.  Homfray,  siip.  ;  Craven  v.  Walker  v.  Fletcher,  siijy. 
Kaye,  Set.  498;  Eardleyu.  Granville,  «  Evans  r.  ]\r.  S.'A  L.  R.  Co.,  .36 

3  Ch.  D.  826.     For  the  form  of  an  Ch.  D.  626. 
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The  injured  party  iiuiy  also  treat  the  invasion  of  water  as  a 
nuisance  :  and  abate  it  aeeordiniily.^  And  although,  if  there 
are  two  ways  of  abating  it.  he  nuist.  in  general,  choose  the  less 
mischievous,  he  need  not  do  so,  if  some  injury  would  be 
thereby  done  to  an  innocent  third  party,  or  to  the  public- 
And  he  does  not  become  liable  to  the  wrongdoer,  merely 
because,  in  order  to  prevent  that  injury,  he  trespasses  upon 
the 'land  of  the  third  party."' 

A  litigant,  who  has  a  jirinui  facie  case,  may  usually  obtahi. 
on  terms,  on  interlocutory  application,  liberty  to  inspect  his 
neighbour's  property.^ 


No  right, 
pritnd  facie, 
to  make  air- 
w-ay  iu 
neighbour's 
properly. 

Right  to 
ventilato 
without 
making  such 
airwav. 


Bail,  and 
Wat.  CI. 
Acts,  &c. 


Sect.  4.— AIE. 

As  in  the  case  of  water,'  so  in  the  case  of  air,  a  man  has  no 
right,  prima  facie,  to  make  an  airway  through  or  in  his 
neighbour's  property  for  the  purpose  of  ventilating  his  own 
property.^' 

And  apparentlv,  although  he  makes  no  airwav  through  or 

lit  o  »  O 

in  his  neighbour's  property,  a  man  has  no  right,  jirimd  facie. 
to  be  an  active  instrument  in  ventilating  his  own  property  by 
means  of  his  neighbour's :  whether  he  does  so  by  sending  air 
from  his  own  property  into  his  neighbour's,  or  by  drawing  air 
from  his  neighbour's  into  his  own."  On  the  other  hand,  a 
man  is,  prima  facie,  free  from  liability,  if  his  own  property  is 
ventilated  by  means  of  his  neighbour's  through  the  mere 
operation  of  natural  causes.^ 

A  landowner,  whose  land  is  compulsorily  purchased  by  a 
railway  company,  under  the  authority  of  the  Eail.  CI.  Cons. 
Act,  184.5  :  who  possesses  mines  under  the  railway,  or  within 
the  prescribed  distance,  or,  where  no  distance  is  prescribed, 
within   forty  yards  therefrom,  which  he  is   prevented  from 


>  See  Roberts  r.  Rose,  3  H.  &  C. 
162;  L.  E.  1  Exch.  S2,  89,  90. 

-  lb. 

»  lb. 

*  See  ante,  p.  i50.  For  forms 
of  orders  to  inspect,  see  2>ost,  p-.  611, 
n.-«.  A  person,  who  conveys  water  into 
a  mine,  is  sometimes  guilty  of  felonv; 
and  punishable  accordingly:  seejMsf, 


p.  616. 

'  Ante.  p.  465. 

e  Powell  r.  Aiken,  i  K.  i^-  J.  343  ; 
Bowser  v.  Maclean,  2  De  G.  F.  A  J. 
415,  421. 

'  By  analogy  to  the  law  in  the  case 
of  water,  as  to  which  see  ante,  p.  465. 

'*  See  Jegon  v.  Vivian,  6  Ch.  759  ; 
Powell  V.  Vickerman,  3  T.  L.  R.  35S. 
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working  bj  reason  of  apprehended  injiiry  thereto ;  aiad  i^h^? 
jxjBsefcseB  other  adjoming  mines,  which  extend  s©  as  f, 
ujxm  }x>th  sides  of  the  railway ;  has  under  the  Act  a  riglat  Jo 
make  airways  between  such  other  mines  throsiigh  the  inter- 
vening land  for  ventilating  piarposes.-^  And  the  Wat-  CL  Act  - 
contains  somewhat  similar  provisions. 

Mining  easements  in  resx>ect  of  air  t.  .    .     '  ^ 

under  the  Inch  Act,  22  &  2J{  Viet.  e.  4v  ,      ..„_  .., 
of  Cornwall  and  his  lessees  under  the  Act  7  &  8  Vict-  e.  105.* 

If  a  man  wrongfully  uses  his  neighbour's  pr  ^ 

I^urpose  of  ventilating  his  own,  the  injured 
compensation  by  way  of  air-l€ave  ren"!^/'  A: 
injunction  is  similar  to  the  rights  ii.  and 

water,  which  have  been  already  stated. 

1  See  Bs.  W,  82  of  th.e  Act,  dted  4  3L  &  J,  343,  356 ;  Boirser  r,  Mae- 

o»te,  pp.  351,  352.  l^B,  2  De  G.  F.  &  J.  41,5 ;  Jegom  r. 

'  See  g.  24  of  tlie  Act,  dted  a»te,  ViTiaa,  6  Ch.  762,  7i^;  PMllips  v, 

V-  -^55-  Hcamfiay,  £6.  776,  781 ;  see  also  the 

^  AnU,  p.  413.  case*  as  to  waylieave  jjemt,  amis,  pp. 

*  ^»te,  p.  414.  444,  445. 
See  and  coDsMxiT  Powell  v.  AilfceiL,  '^  Ante,  pp.  445,  479- 


M.M. 


II 


No  right  to 
burn  bricks, 
if  nuisance 
created. 


But  nuisar.ce 
is  a  question 
of  fact. 


CHAPTEE  XVIII. 

NEIGHBOUES— SMOKE  AND  FUMES.i 

(a)  Brick-hiDiiht;/. 

A  5IAN  has  no  right  to  burn  bricks  on  his  land,  although 
made  of  his  own  clay,  if  a  nuisance  would  be  thereby  created.'^ 
And  he  cannot  justify  the  nuisance  by  saying,  that  it  is 
done  at  a  convenient  time  and  place,  and  is  a  reasonable 
user  of  the  land ;  or  is  2^*'o  ^ono  inihlico^^  And  where  a 
nuisance  is  established,  the  injured  party  is  not  precluded 
from  complaining  on  the  mere  ground,  that  there  is  another 
nuisance  of  the  same  kind  in  the  neighbourhood ;  *  or  that 
other  persons  suffering  from  the  same  nuisance  do  not 
complain."^ 

However,  the  question,  whether  a  nuisance  is  created,  is  one 
of  fact  in  each  particular  case.  It  is  not,  for  instance,  a 
question  of  mere  proximity.  Burning  bricks  within  48  yards,*^ 
or  60  yards,'  or  180  yards,^  or  200  yards,^  or  240  yards,^'^ 
or  even  (353  yards,^^  from  a  house,  or  pleasure  grounds, 
or  a  conservatory,  has  been  held  to  be  a  nuisance.  But, 
on  the  other  hand,   burning  bricks   within  140   yards   from 


1  The  general  principles,  which 
apply  to  questions  of  support,  apply 
equally  to  the  questions  discussed  in 
this  chapter.  See,  as  to  svapport, 
ante,  pp.  279,  280. 

-  Walter  v.  Selfe,  4  De  G.  &  Sm. 
315,  324;  Pollock  v.  Lester,  11  Ha. 
266 ;  Bamford  v.  Turnley,  3  B.  &  S. 
62. 

•*  Walter  v.  Selfe,  sup. ;  Bamford  v. 
Turnley,  sup. ;  Cavey  v.  Ledbitter, 
13  C.  B.,  N.  S.  470 ;  Shotts  Iron  Co.  v. 
Inglis,  7  A.  C.  528,  543;  overruling 
Hole  V.  Barlow,  4  C.  B.,  N.  S.  334. 
See   also   Beardmore    v.   Tredwell,  3 


Giff.  683. 

■*  Walter  v.  Selfe,  sup.  323. 

■^  Luscombe  v.  Steer,  15  W.  R. 
1193. 

«  Walter  v.  Selfe,  sup.  321. 

'  Pollock  V.  Lester,  sup. 

8  Bamford  v.  Turnley,  sup. ;  A.-G. 
V.  Tossell,  Set.  525. 

'••  Barwell  v.  Brooks,  15  Jur.  418  n. 

1"  Roberts  v.  Clarke,  18  L.  T.,N.  S. 
49. 

"  Beardmore  v.  Tredwell,  3  Giff. 
701 :  see  Luscombe  v.  Steer,  15  W.  R. 
1191. 
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a  cottage  may  not  be  a  nuisance.^  Xor  should  the  facts  of 
the  time  and  place  bemg  convenient,  or  the  fact  of  the  user 
being  reasonable,  be  wholly  disregarded.-  And  brick-making 
is  not  necessarily  a  "  noxious  or  offensive  trade,  ])usiness,  or 
manufacture,"  within  the  meaning  of  section  112  of  the  Pub. 
Health  Act,  1875.-^  In  each  particular  case,  to  create  a 
nuisance,  substantial  inconvenience  and  material  discomfort 
must  be  shown.*' 

The  person  who  creates  a  nuisance  is  not  of  necessity  Person  liable. 
alone  liable.  If  the  owner  of  land  grants  a  licence  to 
burn  bricks  thereon,  and  the  licence  is  revocable,  and  the 
licensee's  acts  create  a  nuisance,  the  licensor,  as  well  as  the 
licensee,  may  be  made  liable.'^  But  it  is  otherwise,  if  he 
grants  a  lease  or  an  irrevocable  licence.  For  he  then  parts 
with  all  control  over  the  user  of  the  land.'' 

Where  a  nuisance  is  established,  an  injunction  will,  in  Remedies. 
general,  be  granted  to  restrain  it.'^  And  the  mere  fact,  that 
a  remedy  in  penalties  may  be  available  under  the  Pub.  Health 
Acts,  does  not  affect  the  right  to  have  an  information  at  the 
relation  of  the  local  authority  to  obtain  an  injunction."'  An 
injunction  may  also,  in  general,  be  had  to  restrain  a  threatened 
nuisance.'^  But  it  may  be  proper  to  refuse  an  injunction 
where  damages  are  an  adequate  remedy.'" 

'  See    Luscombe    v.    Steer,    siq). :  occasion  a   nuisance  to  tbo  plaintiff 

see  Grafton  v.  Milliard,  Anib.  ICO,  n.,  as  the  owner  or  occux^ier,"  &c.     See 

cited  in  A.-G.  v.  Cleaver,  18  Ves.  219 ;  Buffy     v.     Stevens  ;     Haywood     v. 

and  in  4  De  G.  &  Sm.  32G.  Richards,  Set.  520.     See  also  Walter 

-  Luscombe  v.  Steer,  sup.  irj2.  v.  Selfe,  s?y;.  326.     For  the  form  of 

■■'  See  Wanstead  Local  Board  v.  an  order,  restraining  the  burning  of 
Hill,  1-3  C.  B.,  N.  S.  479;  a  decision  bricks  other  than  those  actually  burn- 
under  the  repealed  Act,  11  &  12  Vict.  ing  in  clamps,  and  not  to  continue 
c.  G3,  s.  64.  such   burning    beyond    a    week,   see 

■•  See  Walter  u.  Selfc,  4  Dc  G.  &  Sm.  Pollock  v.  Lester,  S7y).     And  for  the 

315,  322,  325.  form  of  an  order,  directing  a  motion 

'^  White  V.   Jameson,  18  Eq.  303.  to  stand   over  on   the  terms  of  the 

See,  as  to  revocable  and  irrevocable  defendant  undertaking  not   to   light 

licences,  ante,  pp.  262,  263.  any  fresh  kilns,  or  rekindle  the  exist- 

'■'  White  V.  Jameson,  siq).  :  cf.  At-  ing  one  after  it  had  Inirnt  out,  see 

kinson  v.   King,    2   L.  R.  (Ir.)   320.  De   Bernus    v.   Ja-mes,    Set.    4tli    cd. 

See,  further,  j'ost,  p.  485.  p.  219. 

'  Walter  v.  Selfe,  s;/;?.  ;  Pollock  v.  «  A.-G.  v.  Tossell,  Set.  525. 

Lester,  11  Ha.  275  ;  Roberts  v.  Clarke,  '■'  See  Luscombe  v.  Steer,  siij).  1192. 

su}}.  49.     The  form  of  the  injunction  '"  lb.  1193. 

will,   if   so    claimed,    be    "  so   as    to  « 


4S4. 
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Burning  near       Persoiis  are  bouiid  uiicler  penalties  not  to  make  any  fire  for 
"     '■ "'        ljurning  bricks  within  fifteen  yards  from  any  part  of  a  carriage- 
way or  cart-way,  unless  screened  therefrom.^ 


Similar  prin- 
ciples in  case 
of  iron, 
copper,  or 
lime  works, 
&c. 


But  nuisance 
is  a  question 
of  fact. 


Pub.  Health 
Act. 


liJL.KJl  37. 


(/5)   Iron-calcini)iri,  Copper-smelting,  Lime-hurning,  d-c. 

Similar  principles  are  applicable  in  the  case  of  iron  \vorks,^ 
copper  works,''  coke  oyens,*^  cement  works,'  and  chalk  works  or 
lime  works."  In  each  of  these  cases,  if  a  nuisance  is  shown 
to  exist,  a  remedy  may,  in  general,  be  had.  And  it  is  no 
objection  to  the  remedy,  that  the  person  seeking  it  has  come 
to  the  nuisance.' 

But,  as  in  the  case  of  brick-burning,  an  actual  substantial 
nuisance  must  be  established.  Sentimental  grievances  ;  or 
prospective,  contingent,  or  remote,  cases  of  nuisance  ;  will 
not  be  allowed  to  interfere  with  the  great  industries  of  the 
country  :  especially  where  the  persons  who  complain  reside  in 
the  seats  of  those  industries.^ 

The  provisions  of  the  Pub.  Health  Act,  1875,  do  not  extend 
to  mines,  so  as  to  interfere  with  or  obstruct  the  efficient 
working  of  the  same ;  or  to  the  smelting  of  ores  and  minerals ; 
or  to  the  calcining,  puddling,  and  rolling  of  iron  and  other 
metals;  or  to  the  conversion  of  pig  iron  into  wrought  iron,  so 
as  to  obstruct  or  interfere  with  any  of  such  processes.^  On  the 
face  of  it,  this  exemption  applies  only  where  there  is  an  inter- 
ference with,  or  obstruction  of,  the  working  or  the  processes.^" 
And   it   extends   only   to    liability   under    the    provisions   of 


1  5  &  6  Will.  4,  c.  50,  s.  70. 

-  Shotts  Iron  Co.  v.  Inglis,  7  A.  C. 
518 :  see  the  form  of  the  injunc- 
tion. As  to  fixing  a  limitation  of 
distance,  see  ib.,  where  a  mile  was 
fixed. 

:•  See  Walter  v.  Selfe,  4  De  G.  & 
Sm.  324  ;  Bankart  v.  Houghton,  27 
/  Beav.  425  ;  St.  Helen's  Smelting  Co. 
(  V.  Tipping,  11  H.  L.  C.  G42  ;  Tipping 
V.  St.  Helen's  Smelting  Co.,  1  Ch.  66. 
For  the  form  of  an  injunction,  see 
A.-G.  V.  Staffordshire,  &c.,  Co.,  Set. 
520. 

*  Salvin  v.  North  Brancepeth  Coal 
Co.,  9  Ch.  705. 

^  Umfreville   v.    Johnson,    10   Ch. 


580.  For  the  form  of  an  injunction, 
see  A.-G.  v.  Francis,  Set.  520. 

"  See  Walter  v.  Selfe,  srq).;  St. 
Helen's  Smelting  Co.  v.  Tipping, 
sup. 

''  Tipping  V.  St.  Helen's  Smelting 
Co.,  sup. 

^  See  Salvin  v.  North  Brancepeth 
Coal  Co.,  sup.  710 ;  Shotts  Iron 
Co.  V.  Inglis,  sup.  543 :  see  also 
St.  Helen's  Smelting  Co.  v.  Tipping, 
sup). 

'J  See  s.  334.  See  Ee  Dudley,  8 
Q.  B.  D.  86,  95,  96,  97. 

'"  See  Patterson  v.  Chamber  Coll. 
Co.,  8  T.  L.  R.  278. 
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the  Act,  and  is  not  a  protection  against  the  common  law 
hability.^ 

As  in  the  case  of  brick-burning,-  the  person  who  creates  a  Person  liable. 
nuisance  is  not  of  necessity  alone  liable.     If  the  owner  of  a 
lime  quarry  demises  it,  and  authorises  the  lessee  to  create 
a  nuisance  h\  means  of  blasting  operations  and  smoke,  he  is 
liable  as  well  as  the  lessee.'' 

Encouragement  followed  by  expenditure  may  be  a  bar  to  a  Loss  of 
remedy,  which  might  otherwise  be  obtained.^     But  acquiesc-  ^'^^^  ^' 
ence  in  a   nuisance,  which  produces   little  injuiy,  does   not 
warrant  a  subsequent  extension,  which  produces  great  injury.' 

Persons  are  bound  under  penalties  not  to  make  any  lire  for  Calcining, 
calcining  or  burning  ironstone,  limestone,  or  c\a,j,  or  making  hif^hways. 
cokes,  within  fifteen  yards  from  any  part  of  a  carriage-way  or 
cart- way,  unless  screened  therefrom.^' 


1  A.-G.  V.  Logan,  1891,  2  Q.  B.  100.  515. 

Cf.  Norris  v.  Barnes,  L.  R.  7  Q.  B.  -•  Williams  v.  Jersey,  1  Cr.  &  Ph. 

537  ;   a  decision  under  the  repealed  91 :    see  also  Bankart    v.   Houghton, 

Act,  18  &  19  Vict.  c.  121,  s.  44.  27  Beav.  425. 

-  Ante,  p.  483.  »  Bankart  v.  Houghton,  suj}. 

■^  Harris  v.  James,  45  L.  J.,  Q.  B.  «  5  &  6  Will.  4,  c.  50,  s.  70. 


CHAPTEE    XIX. 

COENISH    AND    DEYONSHIEE    COUETS,    EIGHTS, 

CUSTOMS,    AND    COMPANIES— THE 

COST-BOOK   SYSTEM. 


Sect.   1.— STANNAEY   COURTS. 

(a)  Nature  and  Extent  of  Jurisdictiun . 

Generally.  The  Stannary  jurisdiction  is   peculiar   to  the  counties  of 

Cornwall  and  Devon ;  ^  and  is  exercised  by  the  County  Courts, 
to  ^yhieh  it  was  transferred  under  the  Act  59  and  60  Yict. 
c.  45.  Where  the  subject  matter  is  within  the  limits  of  the 
County  Court  jurisdiction,  the  jurisdiction  is  exercised  by 
the  County  Courts  of  Cornwall.  In  winding  up  cases,  and 
where  the  subject  matter  is  beyond  the  above  limits,  it  is 
exclusively  exercised  by  the  Court  having  bankruptcy  juris- 
diction in  Cornwall.-  The  jurisdiction  is,  so  far  at  least  as 
respects  Cornwall,  an  ancient  immemorial  jurisdiction ;  and  it 


1  See  6  &  7  Will.  4,  c.  lOG,  s.  21 ;  IS 
&  19  Vict.  c.  32,  s.  32  (both  now  re- 
pealed); 59  &  60  Yict.  c.  45,  s.  1. 
Originally  the  Stannaries  were  dis- 
tricts paying  royalty  on  tin  to  the 
Prince  of  Wales.  There  were  always 
Stannaries  in  Devon  as  well  as  Corn- 
wall ;  but  before  18  &  19  Vict.  c.  32 
there  was  no  Court  of  Stannaries 
except  the  Court  in  Cornwall,  with  a 
jurisdiction  limited  to  that  county: 
see  South  Lady  Bertha  Co.,  2  J.  &  H. 
380,  381.  The  jurisdiction  of  the 
Stannary  Courts  is  regulated  by  the 
ancient  charters  granted  to  the  tinners 
(as  to  which  see  App.  to  Smirke's 
Rep.  of  Vice  v.  Thomas),  and  by  the 
following  Acts  and  Orders:— G  &  7 
Will.  4,  c.  lOG,  ss.  4,  G,  7 ;  7  &  8  Vict. 
c.  65  ;  7  &  8  Vict.  c.  105  ;  11  &  12  Vict. 


c.  83,  s.  12 ;  18  &  19  Vict.  c.  32,  s.  1 ; 
18  &  19  Vict.  c.  67  (see  Ord.  in  Coun- 
cil 24th  June,  1856,  and  46  &  47  Vict. 
c.  49,  s.  7)  ;  Comp.  Act,  1862 ;  Stan. 
Act,  1869 ;  Stan.  Act,  1887,  ss.  9,  29, 
31;  Comp.  (Winding-up)  Act,  1890; 
59  &  60  Vict.  c.  45 ;  Ord.  16th  Dec, 
1896  ;  Ord.  5th  Feb.,  1897  ;  Ord.  22nd 
March,  1897.  The  procedure  is  regu- 
lated by  the  Act  59  &  60  Vict.  c.  45, 
s.  1  ;  and  the  County  Court  (Stan. 
Jur.)  Rules,  1897. 

-  See  Ord.  16th  Dec.  1896.  For- 
merly the  jurisdiction  was  principally 
exercised  by  the  Vice-Warden  of  the 
Stannaries ;  and,  in  some  respects, 
by  the  Registrar.  Actions  against 
officers  of  the  Court  must  be  com- 
menced within  three  nionths :  11  & 
12  Vict.  c.  83,  s.  12. 
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has  been  recognised  as  such  l>y  vaiious  ancient  charters  granted 
to  the  tinners  of  CornwalL^  Of  these  the  charter  of  33  Ed.  1 
is  perhaps  the  most  striking ;  according  to  which  the  ^Yorking 
tinner  in  the  Stannaries  had  (except  in  cases  respecting  land, 
Kfe,  or  Kmb)  the  privilege  of  being  sued  only  in  the  Stannary 
Courts,  and  the  Warden  or  Yice-Warden  had  authority  to  hold 
pleas  accordingly."  The  Courts  possess  both  a  common  law 
and  an  equity  side ; "'  and,  subject  to  the  difference  in  the 
questions  in  respect  of  which  they  may  be  exercised,  the 
general  common  law  and  equity  jurisdictions  are  concurrently 
administered. 

The  general  common  law  jurisdiction  in  Cornwall  is  exer-  General  com- 
cised  in  respect  of  all  personal  actions  in  which  one  or  both  diction^!  "'""^" 
of  the  parties  are  miners  under  any  of  the  following  con- 
ditions : — (1.)  Where  a  miner  sues  a  person  not  a  miner 
for  any  cause  of  action  arising  within  the  Stannaries  ;  or 
touching  mines  of  metallic  minerals  in  the  Stannaries ; 
or  adventurers  in  such  mines.  (2.)  AYhere  a  person  not  a 
miner  sues  a  miner  for  an}-  such  cause  of  action.  (3.)  Where 
a  miner  sues  another  miner  for  any  transitory  cause  of  action, 
whether  arising  in  or  out  of  the  Stannaries,  and  whether  it 
relates  to  mines  and  adventures  or  not."^  And,  for  the  pur- 
pose of  determining  the  jurisdiction,  all  persons  are  considered 
miners  when  and  so  long  as  the}-  are  really  engaged  in 
searching  for  or  working  metallic  minerals  within  the  Stan- 
naries, or   in   making   the   produce   merchantable ;    whether 

1  For  these  charters,  see  the  App.  10 ;  59  &  GO  Vict.  c.  45,  s.  1.      The 

to  Smirke's  Rep.  of  Vice  v.  Thomas.  jurisdiction  was  formerly  confined  to 

-  See  Smirke's  Rep.  of  Vice  v.  Tho-  matters  in  which  tin  or  tinners  were 

mas,  App.  p.  14.  concerned:  see  16  Car.  1.  c.  15,  s.  1 ; 

:*  See  the  preamble  of  G  &  7  Will.  4,  preamble  of  G  &  7  Will.  4,  c.  lOG ; 

c.    106;    Vice   v.   Thomas,    Smirke's  South   Lady  Bertha   Co..  2  J.  &  H. 

Rep.;  6  &  7  Will.  4,  c.  lOG,  s.  2.     It  380,  381.     In   Adams  v.  Stannaries 

was  formerly  considered  to  be  a  court  (Cro.  Car.  333),  it  was  stated,  that  the 

of   law,  but  not  a  court  of   equity :  jurisdiction  was  only  in  respect  of  tin 

Trelawny  v.  Williams,  2  Vern.  483;  matters,  and  where  both  or  cue  of  the 

Hall  V.  Vivian,  reported  in  Smirke's  litigants  was  a  tinner;  and  in  Rcignol 

Rep.  of  Vice  v.  Thomas,  37 ;  Oppy  v.  v.  Taylor  (7  IMod.  103),  it  was  stated, 

De  Dustanville,  it.  .38.    See,  generally,  that  there  was  no  jurisdiction,  whore 

Vice  V.  Thomas,  siqy.  95,  102.  the  plaintiff  was  not  a  tinner.     But 

■*  See  6  &  7  Will.  4,  c.  106,  s.  7 ;  see,  as  to  these  cases,  Proc.  in  Stan. 

Proc.  in  Stan.  (1856),  Introd.  Notice,  (1856),  Introd.  Not.  14. 
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they  are  labourers,  agents,  or  adventurers.^  The  general 
common  law  jurisdiction  in  Devon  is  exercised  in  respect  of 
questions,  in  which  miners  in  Devon  are  concerned ;  but  only 
in  causes  and  in  respect  of  matters  relating  to  mines.- 

The  general  equitable  jurisdiction  is  exercised  in  respect  of 
questions  relating  to  tin  mines,  lead  mines,  copper  mines, 
and  all  other  metals  and  metallic  minerals  in  Cornwall  and 
Devon. '^ 

Although  non-metallic  minerals  are  not,  of  themselves, 
within  the  cognizance  of  the  Court,  yet,  wherever  any  mine 
is  worked  within  the  Stannaries  by  the  same  adventurers  both 
for  metallic  and  for  non-metallic  minerals,  the  entire  mine  is 
within  its  cognizance.^ 


Sittings. 


Commence- 
ment and 
conduct  of 
proceedings. 


(/3)  Pyoceedings. 

The  days  of  the  sitting  are  those  appointed  for  the  trans- 
action of  ordinary  general  business,  or  such  other  days  as  the 
Judge  appoints.-^  The  -Judge  sits  at  Truro,  unless  for  con- 
venience he  otherwise  directs ;  and  the  Kegistrar  sits  at  the 
Court  where  the  proceedings  are  commenced,  unless  for 
convenience  the  Judge  otherwise  directs.''  The  Judge  may, 
however,  sit  at  any  place  within  the  district  of  the  Court ;  or, 
at  the  expense  of  the  party  applying,  at  any  other  place.^ 

Proceedings  are  commenced  by  plaint.*^  In  cases  within  the 
limits  of  the  County  Court  jurisdiction,  they  are  regulated  by 
the  provisions  for  the  time  being  in  force  in  the  County 
Courts.'-*  In  cases  beyond  those  limits,  certain  special  pro- 
visions apply.^"     But,  subject  to  this,  the  latter  proceedings 


1  Proc.  in  Stan.  (1S5G),  Introd.Not. 
1.3. 

2  18  &  19  Vict.  c.  32,  s.  32  (now 
repealed) ;   59  &  60  Vict.  c.  45,  s.  1. 

3  6  &  7  Will.  4,  c.  106,  s.  4  ;  18  &  19 
Vict.  c.  32,  s.  32  (now  repealed) ;  59  & 
60  Vict.  c.  45,  s.  1.  See  also  Stan. 
Act,  18G9,  s.  3 ;  Stan.  Act,  1887,  s.  3. 
It  was  formerly  confined  to  matters 
in  which  tin  or  tinners  were  con- 
cerned :  see  16  Car.  1,  c.  15,  s.  1 ; 
preamble  of  6  &  7  Will.  4,  c.  lOG. 


■1  18  &  19  Vict.  c.  32,  s.  1.  Plum- 
bago, or  black  lead,  was  by  this  sect. 
declared  to  be  a  metallic  mineral. 

•^  R.  2  of  Covin ty  Court  (Stan.  Jur.) 
Rules,  1897. 

G  Ord.  16th  Dec,  1896. 

7  Rr.  3  &  4  of  County  Court  (Stan. 
Jur.)  Rules,  1897. 

8  Rr.  8,  11. 
'•'  R.  8. 

I'l  Rr.  10,  12—23. 
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are  also  regulated  hx  the  provisions  for  the  time  being  in  force 
in  the  Count}'  Courts.^  And  where  no  other  provision  applies, 
they  are  regulated  by  the  High  Court  procedure,  except  that 
under  Order  14.- 

The  Bills  of  Exchange  Act,  1855,  applies  to  the  Stannary  Bills  of 

^         ,     „  '     exchange. 

Courts." 

The  Court   ma}^    under   the   equitable   jurisdiction,    grant  Specific  per- 

specitic  performance  of  contracts  for  sale ;  and  make  declara-  cieciaiations 

tions  of  forfeiture  for   the   non-working   of   setts. ^     Upon  a  of  forfeiture— 

"  '-  recovery  of 

declaration  of  forfeiture  being  made  for  non-working  ;  or  possession. 
upon  a  sett  or  lease  being  determined  for  breach  of  con- 
dition or  otherwise;  the  Court  has  jurisdiction  to  entertain 
proceedings  for  recovery  of  possession  of  the  mine  in 
question,  being  within  the  Stannaries  ;  and  of  buildings, 
machiner}',  works,  and  waters,  annexed  thereto  or  occupied 
therewith,^  But  it  cannot  adjudicate  upon  any  claim  touch- 
ing the  freehold  or  inheritance  of  any  person  except  by 
consent.'' 

The  Court  may  also,  under  the  equitable  jurisdiction,  pro-  injunction. 
hibit  by  injunction  the  working  of  any  mine  in  a  manner 
contrary  to  custom  or  covenant."  And  the  Piegistrar  may 
forljid  the  sale  of  setts,  leases,  machinery,  or  other  effects,  in 
cases  of  urgency,  or  imminent  waste  or  damage  ;  and  may 
suspend  or  dissolve  the  order ;  subject,  however,  to  recon- 
sideration by  the  Court. ^ 

And,  under  the  equitable  jurisdiction,  the  Court  may  sum-  Rectification 
marily  rectify  the  register  of  a  company.'^ 

And  the  Court  exercising  the  winding-up  jurisdiction  has,  Winding-up. 
for  the  purposes  of  that  jurisdiction,  all  the  powers  of  the  High 
Court. ^'^'     And  it  has  a  special  and  wide  jurisdiction  incidental 
to  a  winding-up.^ ^     The  Eegistrar  ma}^  with  the  sanction  of 

'  R.  2i.  «  18  &  19  Vict.  c.   32,    ss.    14,    15 

-  R.  25.     As  to  commencing  under  (repealed) ;  59  &  GO  Vict.  c.  45. 

the  wrong  jurisdiction,  sec  r.  2G,  and  ''  18  &  19  Vict.  c.  .32,  s.  15  (repealed) ; 

as  to  costs,  see  r.  27.  59  &  GO  Vict.  c.  45,  s.  1. 

■'  Ord.  in  Counc,  24th  June,  185G;  "  Stan.  Act,  1869,  s.  37;  Ord.  IGth 

and  see  46  &  47  Vict.  c.  49,  s.  7.  Dec,  1896. 

■*  Proc.  in  Stan.  (1856),  Introd.  Not.  'J  Comp.  Act,  1862,  s.  35. 

26.  •»  Comp.    (Winding-up)   Act,  1890, 

■'  18  &  19  Vict.  c.  32,  s.  15  (repealed) ;  s.  1. 

69  &  CO  Vict.  c.  45.  s.  1.  "  See  post,  pp.  545  ct  scq. 
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the  Court,  when  a  winding-up  order  is  made,  and  no  hqui- 
dator  is  appointed,  act  as  Kquidator.^  But  he  need  not  give 
security ;  nor  is  he  entitled  to  remuneration  ;  nor  is  he  liable 
to  penalties.- 

Duke  of  Corn-  The  Court  has  a  special  jurisdiction  to  decide  questions 
arising  out  of  the  rights  of  M'orking  given  to  the  Duke  of 
Cornwall  under  the  Act  7  &  8  Vict.  c.  105.'^ 

Arbitration.  The  Court  may  by  consent  refer  proceedings  and  disputes  to 

arbitration  ;  and  may  itself  act  as  arbitrator.^  And,  in  the 
event  of  any  dispute  arising  between  any  two  or  more  mining 
companies;  or  any  mining  company  and  the  Duke  of  Cornwall, 
or  any  person  having  any  interest  in  the  mine  worked  by  or 
leased  to  that  company ;  the  Court  may,  on  the  application  of 
any  party,  order  that  the  matter  in  dispute  be  tried  before 
itself,  or  before  an  arbitrator  agreed  upon  by  the  parties, 
or  an  officer  of  the  Court ;  and  the  Arbitration  Act,  1889, 
applies  to  any  such  reference.  And  for  this  purpose  the 
expression  "mining  company"  means  any  person  or  body 
of  persons  engaged  in  or  formed  for  working  mines  within 
the  Stannaries.'' 

Service.  ij^^-^g   Court  has,  consistently   with   the   provisions   of    the 

Comp.  Act,  1862,  the  same  jurisdiction  and  powers  in  the  case 
of  companies  registered  under  that  Act  as  it  has  in  the  case 
of  unincorporated  companies.  And,  for  the  purpose  of  giving 
fuller  effect  to  such  jurisdiction,  in  all  proceedings  in  the  Court, 
all  process  issuing  thereout,  and  all  orders,  rules,  demands, 
notices,  warrants,  and  summonses,  required  to  be  served  on 
any  company,  whether  registered  or  not,  or  on  any  member 
or  agent  thereof,  may,  without  any  special  order,  be  served  in 
any  part  of  England ;  or  may,  by  special  order,  be  served  in 
any  part  of   Great  Britain,  or  the  adjacent  islands.*^     And, 

'  Stan.  Act,  18G9,  s.  33  (repealed) ;  (Stan.  Jur.)  Rules,  1897. 

59  &  GO  Vict.  c.  45,  s.  1.  :<  See  ante,  pp.  415  et  seq.     See  also 

-  lb.     Orel.  IGth  Dec,  1896.     As  to  8    &    9   Vict.   c.    118    (Incl.),    s.    18 ; 

costs  in  winding-up,  see  rr.  6  et  seq.,  2G  &  27  Vict.  c.  49  (Duchy  Manag.), 

of   County  Court  (Stan.  Jur.)  Rules,  s.  8. 

1897.     Pursers'  and  creditors'   suits,  •*  18    &  19    Vict.  c.  32,  s.    20    (re- 

which  were  applicable   to   cost-book  pealed) ;  59  &  60  Vict.  c.  45,  s.  1. 

companies,  and  were  formerly  part  of  ^  59  &  GO  Vict.  c.  45,  s.  4. 

the   equitable  jurisdiction,    are   now  "  Comp.  Act,  1862,  s.  68. 
abolished  :    r.    5    of    County     Court 
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generally,  service  of  subpcenas  on  witnesses  is  good  in  any 
part  of  England  or  Wales  ;  and  may  be  enforced  by  process 
from  the  Queen's  Bench  Division,  if  the  expenses  be  tendered.^ 

As  in  other  matters  of  Comity  Com-t  jm-isdiction,  appeals  Appeals. 
lie  to  a  Divisional  Court.'- 

Where  a  decree,  order,  or  judgment  cannot  be  enforced  Execution. 
within  the  Stannaries,  any  division  of  the  High  Court  may 
issue  process  for  the  recovery  of  the  amount  due.  And 
where  the  debt  or  damages  sought  to  be  recovered  do  not 
exceed  i'250,  any  County  Court,  whether  within  or  beyond 
the  Stannaries,  may  issue  like  process.-'  Obedience  to  decrees, 
orders,  or  judgments,  other  than  those  for  the  payment  of 
money,  costs,  charges,  or  expenses,  is  enforceable  by  attachment 
and  committal.*  And,  generally,  all  decrees,  orders,  and  judg- 
ments, made  or  pronounced  in  the  case  of  any  company 
registered  under  the  Comp.  Act,  18G'2,  or  any  member  or 
agent  of  such  a  company,  may  be  enforced  in  the  same 
manner  as  in  other  cases  ;  ■'  and  in  winding-up  matters  the 
Court  has  the  same  power  of  enforcing  its  orders  as  the 
High  Court.« 


1  6  &  7  Will.  4,  c.  lOG,  ss.  9,  10 
(repealed) ;  59  &  60  Vict.  c.  45,  s.  1. 

2  See  Jud.  Act,  1873,  s.  45  ;  59  &  60 
Vict.  c.  45,  s.  1.  Previously  to  the 
Jud.  Act,  1873,  appeals  lay  to  the 
Lord  Warden  of  the  Stannaries  ;  and 
final  appeals  lay  to  the  Judicial  Com- 
mittee of  the  Privy  Council.  The 
Lord  Warden  was  assisted  by  two  or 
more  as.sessors,  who  were  members  of 
the  Judicial  Committee  of  the  Privy 
Council,  or  Judges  of  the  Superior 
Courts.  The  Lord  Warden  might, 
however,  have  at  once  remitted  a 
cause  pending  before  him  for  the 
determination  of  the  Judicial  Com- 
mittee. And,  in  winding-up  cases, 
he  might  have  remitted  appeals  to 
the  Court  of  .Appeal  in  Chancery; 
whose  decision  was  final  without  any 
further  ai^peal.  See  18  &  19  Vict. 
c.  82,  s.  26 ;  Comp.  Act,  1862,  s.  124  ; 
Stan.  Act,  1869,  s.  32.  By  s.  18  of 
Jud.  Act,  1873,  the  jurisdiction  of  the 
Lord  W^arden  was  transferred  to  the 


Court  of  Appeal ;  and  under  the  App. 
Jur.  Act,  1876  (ss.  3,  11),  there  was  a 
final  appeal  to  the  House  of  Lords. 
Previously  to  59  &  60  Vict.  c.  45,  no 
appeal  to  the  Court  of  Appeal  was 
allowed,  where  the  debt  or  damages 
sought  to  be  recovered  did  not  exceed 
£20 ;  and  where  no  question  of  juris- 
diction, or  of  the  custom  of  mining, 
had  arisen  in  the  Court  below  :  IS  & 
19  Vict.  c.  32  s.  26 :  see  also  Stan. 
Act,  1869,  s.  32,  and  West  Devon,  &c., 
Mine,  38  Ch.  D.  51. 

•'  18  &  19  Vict.  c.  32,  ss.  9,  10,  and 
Stan.  .Act,  1869,  s.  29  (both  repealed) ; 
59  &  60  Vict.  c.  45,  s.  1.  This  could 
not  formerly  have  been  done  in  the 
case  of  final  decrees  on  the  equity 
side  of  the  Court :  see  Harvey  v. 
Gilbard,  W.  W.  &  H.  552. 

■*  Stan.  Act,  1869,  s.  30  (repealed) ; 
59  &  60  Vict.  c.  45  s.  1. 

■'  Comp.  Act,  1862,  s.  68. 

"  S.  120. 
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Funds  staiuling  to  the  credit  of  the  stannary  accounts 
kno^Yn  as  (1)  the  Assessionable  Manors  Account,^  and  (2)  the 
Unclaimed  Moneys  Account,  may  be  invested  in  the  name  of 
the  Paymaster-General  in  Government  securities,  and  the 
income  accumulated.- 

In  personal  actions^  the  jurisdiction  of  the  Stannary  Courts 
and  of  the  High  Court  has  been  stated  to  be  concurrent.*  But 
the  statement  is  not  supported  by  any  decision  ;  and  it  is 
conceived,  that,  if  in  the  High  Court  privilege  were  pleaded, 
the  defendant  might  still  rely  on  the  charter  of  33  Ed.  1 ; "  so 
as  to  oust  the  jurisdiction.'^ 

As  respects  the  Stannary  Courts  and  the  High  Court,  the 
general  equity  jurisdiction^  of  the  Stannary  Courts  appears 
to  be  exclusive.*^ 

The  jurisdiction  to  summarily  rectify  the  register  of  a 
company,'-*  where  a  name  has  been  improperly  entered  or 
omitted,  may  be  exercised  by  a  Judge  of  a  High  Court,  or  by 
the  Stannary  Court,  at  the  option  of  the  applicant.^*^  The 
option  has  been  apparently  given,  because  it  was  considered 
desirable,  that,  for  the  remedy  of  a  wrong  of  a  very  peculiar 
kind,  the  greatest  opportunity  should  be  afforded,  and  as 
many  doors  as  possible  opened. ^^  And  the  mere  fact  that  some 
of  the  objects  of  a  company  established  for  working  within 
the  Stannaries  are  to  be  carried  out  beyond  that  district,  does 
not  exempt  the  company  from  the  Stannary  jurisdiction ;  at 
all  events  so  far  as  relates  to  the  working  within  the  district.^- 


•  In  respect  of  moneys  deposited  by 
way  of  security  for  damage  (see  ante, 
p.  415),  and  remaining  unclaimed. 

-  Stan.  Act,  1887,  s.  29  ;  59  &  GO 
Vict.  c.  45,  s.  2  ;  Ord.  5th  Feb.,  1897. 
The  Registrar  has  also  certain  duties 
to  perform  under  7  &  8  Vict.  c.  105, 
relating  to  mines  and  minerals  belong- 
ing to  the  Duchy  of  Cornwall :  see 
ss.  59,  61,  62,  63,  64 ;  59  &  60  Vict. 
c.  45,  s.  1 ;  ante,  p.  415. 

^  See  ante,  p.  487. 

•»  See  Batten  on  Stan.  Act,  1869, 
p.  14. 

■'  Ante,  p.  487. 

'''  See  and  consider  Newton  v.  Nan- 
carrow,  15  Q.  B.  154 ;  18  &  19  Vict. 


c.  32,  s.  32.  Prior  to  tire  Act  59  &  60 
Vict.  c.  45,  the  jurisdiction  of  the 
Stannaries  Court  and  of  the  County 
Courts  in  personal  actions  was  con- 
current :  see  Newton  v.  Nancarrow, 
Slip.  144. 

^  See  ante,  pp.  488,  489. 

'^  Batten,  14.  See  Trelawny  v. 
Williams,  2  Vern.  483;  Dan.  Ch. 
Pr.  532.  See,  however,  Chester  i'. 
Spargo,  18  L.  T.,  N.  S.  314. 

'■'  See  ante,  p.  489. 

'"  Comp.  Act,  1862,  s.  35 ;  Penhale, 
&c.,  Co.,  2  Ch.  398. 

11  Penhale,  &c.,  Co.,  sun.  iOd,  jyer 
Lord  Cairns. 

1-  Penhale,  &c.,  Co.,  sup. 
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'*'  Where  a  company  is  formed  for  working  mines  within  the  Winding-up. 
Stannaries,  and  is  not  shown  to  be  actually  working  mines 
beyond  the  limits  of  the  Stannaries,  or  to  be  engaged  in  any 
other  undertaking  beyond  those  limits,  or  to  have  entered  into  a 
contract  for  such  working  or  undertaking,  a  petition  to  wind- 
up  the  company,  or  to  continue  the  winding-up  of  the  com- 
pany under  the  supervision  of  the  Court,  shall  be  presented 
to  the  Stannaries  Court,  whatever  may  be  the  amomit  of  the 
capital  of  the  company,  and  wherever  the  registered  office  of 
the  company  is  situate."^  The  reason  why  concurrent  juris- 
diction has  not  been  given  in  the  latter  case  to  the  High 
Court  is  that  questions  may  arise  requiring  local  knowledge 
or  local  evidence.-  A  company  formed  to  "  acquire  and  work 
mines  ...  in  the  county  of  Cornwall  or  elsewhere  in  England," 
and  not  shown  to  be  actually  working  mines  beyond  the  limits 
of  the  Stannaries,  has  been  held  to  be  a  company  "  formed  for 
working  mines  within  the  Stannaries,"''  whether  the  company 
ever  possessed  or  worked  a  mine  within  the  Stannaries  or  not.^ 

Winding-up  proceedings  are  not,  however,  invalid  because  Effect  of 

1    .       .,  /-t         J   -       A      T      1  •  winding-up 

commenced  m  the  wrong  Court.'    And  they  may  at  any  time  proceeding  in 
be  transferred  from  one  Court  to  another ;  or  may  be  retained  !L™i?ansfer"* 
in  the  Court  in  which  they  were  commenced,  although  they 
ought  not  to  have  been  commenced  there."    And  if  any  question 
arises  in  any  winding-up  proceeding  in  a  Stannary  Court,  which 

'  Comp.    (Winding-up)    Act,    1890,  purchase  mines  in  "  Cornwall  or  else- 

s.  1  (4).    Under  the  repealed  s.  81  of  where  in  England."      (Silver   Valley 

mp.  Act,  1862,  the  jurisdiction  of  Mines,  sup.) 

the  Stannaries  Court  was  confined  to  -  See  Penhalc,  &c.,  Co.,  2  Ch.  403, 

companies    "engaged    in    working"  404;  Silver  Valley  IMinfes,  sryj.  475. 

mines    within    the    Stannary   juris-  ■'  Re  New  Terras,  &c.,  Co.,  1894,  2 

diction.       It    was    held    that    these  Ch.  344,  ^^cr  Vaughan   Williams,   J. 

words   meant  "now  or  formerly  en-  See,  however, /?c  Silver  Valley  Mines, 

gaged   in    working";    and    did    not  s?/p.  473,  475,  47G,  where  Jessel,  M.  R., 

apply  where  a  company,  although  it  and  Cotton,  L.J. ,  said  that  a  company 

had   purchased    a    mine   within    the  formed  to  work  mines  "  in  Cornwall 

jurisdiction,  had  not  begun  to  work  or  elsewhere "  was  not  formed  for  the 

it  (see   Silver  Valley  Mines,    18    Ch.  purpose  of  working  mines  in  Cornwall. 

D.  472  ;    overruling  East  Bottallack,  ■♦  Sec    lie    New    Terras,   Sec,   Co., 

«S:c.,  Co.,  34  Beav.  82.     See,  however,  1894,     2     Ch.     347,    2'^''     Vaughan 

Ee  North  Molton  Mining  Co.,  W.  N.  Williams,  J. 

1886,  p.  78)  ;  and  a  fortiori,  that  the  ■•  Comp.   (Winding-up)    Act,    1890, 

words  did    not  apply,  where   such  a  s.  1  (7). 

company    was     authorised     by    its  •■'  lb.  s.  3  (1). 
memorandum      of      association      to 
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all  the  parties,  or  one  of  them  and  the  Judge,  desire  to  have 
determined  in  the  first  instance  in  the  High  Court,  a  special 
case  may  be  stated  for  the  decision  of  the  High  Court.^  It 
has  been  held,  however,  that,  where  proceedings  to  wind-up  a 
company,  subject  to  the  Stannary  jurisdiction,  have  been  com- 
menced in  the  High  Court,  they  will  be  transferred  to  the 
Stannary  Court."  In  one  case,  the  petitioner  was  ordered  to 
pay  in  any  event  the  cost  of  presenting  the  petition  in  the 
wrong  Court.'^  In  another,  the  costs  were  left  to  be  dealt  with 
by  the  Stannary  Judge.* 

Sect.  2.— TIN-BOUNDING. 

Generally.  The  custom  of  tin-bounding  is  peculiar  to  the  counties  of 

Cornwall  and  Devon.  It  had  its  origin  in  the  ancient  privileges 
granted  to  the  tinners  of  those  counties ;  which  date,  so  far  at 
least  as  respects  Cornwall,  from  a  period  long  anterior  to  the 
Norman  Conquest ;  and  which  were  from  time  to  time  affirmed 
])oth  Iw  royal  Charters,  and  at  various  Stannary  Convocations 
or  Parliaments.-^  The  custom  can  only,  apparently,  be  exer- 
cised in  respect  of  tin.  If  a  bounder,  in  working  a  tin  mine, 
extracts  copper  from  it  with  the  tin,  he  cannot,  apparently, 
claim  the  copper.^'  Both  tinners  and  lords  of  the  soil  are,  in 
Cornwall,  prohibited  under  penalties  from  digging  or  sinking 
shafts  in  highways.' 

«.— TIN-BOUNDING  IN  CORNWALL, 
(a)  Mutual  BigJits  of  Owiieis  of  Soil  and  Tinners. 

Generally.  The  right  of  tin-bounding   in    Cornwall  may   be   claimed 

either  in  respect  of  land  of  a  private  person ;  or  in  respect  of 


1  lb.  (3). 

2  Be  BuUen,  &c.,  Co.,  .35  Sol.  J.  260 ; 
Re  New  Terras,  &c.,  Co.,  1894,  2  Ch. 
344. 

■'  Ec  Bullen,  &c.,  Co.,  sitp. 

^  Re  New  Terras,  &c.,  Co.,  sup. 

'"  See  (as  to  the  charters)  ante,  p. 
487.  See  pp.  x.,  xi.,  of  Introd.  to 
Cone's  Rep.  of  Rowe  v.  Brenton ; 
and  the  preface  to  Pearce's  Stannary 
Laws.  See  also,  generally,  Pearce ; 
and  see  "  Laws  of  the  Stannaries," 
Line.  Inn  Lib.,  published  at  Truro  by 
Heard ;  Rogers  v.  Brenton,  10  Q.  B. 


28  ct  seq.,  65.  The  principal  convo- 
cations for  Cornwall  were  those  of  22 
Jac.  1 ;  11  Car.  1 ;  2  Jac.  2  ;  2  Anne  ; 
and  26  Geo.  2 :  for  Devonshire,  those 
of  2  Hen.  8 ;  24  Hen.  8 ;  25  Hen.  8 ; 
6  Edw.  6 ;  and  16  Eliz.  Convocations 
in  some  instances  apparently  made 
new  laws  as  well  as  presented  old  cus- 
toms :  see  Rogers  v.  Brenton,  siqi.  31. 

''  Rogers  v.  Brenton,  s«^).  56,  j'^r 
Lord  Denman.  Cf.  Doe  v.  Alderson 
reported  in  Smirke's  Rep.  of  Vice  v. 
Thomas,  42. 

'  Pearce,  52;  Laws  of  Stan.,  60. 
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land  within  the  seventeen  ancient  assessional  manors.^  And, 
when  claimed  in  respect  of  land  of  a  private  person,  it  may 
be  claimed  either  de  novo  ,-  or  in  respect  of  land  which  has  been 
anciently  bounded.- 

The  right  of  Ijounding  dc  iioro  in  the  land  of  a  private  person  Bounding  de 
is  obtained  in  the  following  manner: — If  the  lord  of  the  soil  vate  lands!' 
of  a  piece  of  waste  land,  in  which  a  tin  mine  exists,  and 
which  is  unbounded,  or  void  of  lawful  bounds,  cannot  or  will 
not  himself  work  it,  any  working-'  tinner  may  give  him  three 
months'  notice  in  writing  of  his  own  desire  to  work.  The  lord  is 
then  entitled,  at  any  time  within  the  three  months,  to  himself 
work,  if  he  thinks  proper  to  do  so ;  and  so  to  preserve  his 
exclusive  rights.  In  the  event  of  the  lord  not  intervening,  the 
tinner  ma}',  at  the  next  ensuing  Stannary  Court,  proclaim 
openly  the  bounds  which  he  desires  to  work  ;  the  limits  of  their 
corners ;  the  names  of  his  co-adventurers,  if  any ;  and  all 
other  necessary  particulars  respecting  them :  proving  the 
notice  to  the  lord,  before  the  proclamation  is  received.  The 
proclamation  is  repeated  at  the  two  ensuing  Stannar}'  Courts ; 
and,  if  the  tinner's  claim  is  not  displaced  before  the  third 
proclamation,  a  writ  of  possession  issues  from  the  Court,  com- 
manding the  bailiff  of  the  Court  to  put  the  tinner  in  possession. 
Possession  is  then  delivered,  and  the  tinner  becomes  entitled 
to  search  for  and  work ;  and,  for  that  purpose,  to  enter  on  the 
surface,  and  encumber  it  with  buildings,  machinery,  and  refuse 
stuff.*  And  possession  of  one  mine  within  tin  bounds  is  a 
sufficient  possession  of  all  the  mines  within  them.'  But,  sub- 
ject to  those  rights,  the  possession  of  the  surface  remains  in 
the  lord.^'  It  is  necessary  that  the  l)ounds  should  have  four 
corners,  consisting  of  twenty-four  turves  or  stones,  six  to  each 

•  See  cmte,  p.  48.  M.  &  R.  919, 920,  922  ;  Doe  v.  Alderson, 
-  Laws  of  Stan.,  34,  89;  Pearcc,  .37.       reported  in  Smirke's  Rep.  of  Vice  v. 

The  privilege  is  confined  to  work-  Thomas,  41,  42  ;  R.  v.  Crease,  11  A.  & 

ing  tinners :  see  Pearcc,  37  ;  Laws  of  E.  677  ;   Crease  v.  Sawle,  2  Q.  B.  8G2, 

Stan.,  3.5.     Officers  and  "great  per-  865;  Rogers  v.  Brenton,  10  Q.  B.  26, 

sons  "  are  disabled  :  Pearce,  41 ;  Laws  50 — 56,  57,  67  ;   Gaved  t".  Martyn,  19 

of  Stan.,  41.  C.  B.,  N.  S.  7-32,  751,  et  scq.  ;  Ivimey 

*  See,  as  to  the  statements  in  the  v.  Stocker,  2  Dr.  &  Sm.  542,  543 ;  1 
text,  Laws  of  Stan.,  34,  40,  50,  89,  Ch.  396,  397,  403,  404. 

94  ;   Pearce,   .37,   40,   50  ;   R.   v.    St.  ^  ggg  j^oe  v.  Alderson,  1  M.  &  W. 

Agnes,  3  T.  R.  480;  Rowe  v.  Brenton,       212. 
Cone.  80,  81 ;  Crease  v.  Barrett,  1  Cr.  '>  lb. 
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corner ;  and  that  the}'  should  also  have  side  bounds.^  The 
right  de  novo  can  only  be  acquired  in  respect  of  waste  land 
while  it  remains  waste.  It  cannot  be  acquired  if  the  waste 
has  once  been  inclosed.- 

The  land  of  any  private  person,  which  has  been  anciently 
bounded,  ma}',  if  it  is  vacant,  be  entered  upon  by  any  tinner, 
and  bounded  by  him."'  Such  tinner  must,  at  the  ensuing 
Stannary  Court,  enter  his  proclamation,  and  name  his  co- 
adventurers,  if  any  ;  the  limits  of  the  bounds  ;  and  the  designa- 
tions of  the  old  and  new  works.^  It  is  not,  however,  necessary 
that  the  land,  when  entered  upon,  should  be  uninclosed.^' 

So  much  of  the  several  and  inclosed  customary  land  within 
the  seventeen  assessional  manors,''  as  has  been  anciently 
bounded  with  turf,  may  in  like  manner  be  entered  upon.^ 

A  tin  l)ound,  as  such,  cannot,  properly  speaking,  be  made 
the  subject  of  an  action  to  recover  possession.^  But  where  a 
bounder  has  once  worked  and  been  in  possession,  and  has  not 
abandoned  it,  he  is,  in  strictness,  in  case  of  a  wrongful  entry, 
entitled  to  recover  "the  mine  lying  within  his  bounds";  even 
where  he  is  not  in  actual  possession  at  the  time.^  The  estate 
of  a  bounder  is,  in  Cornwall,  in  the  nature  of  a  chattel  real.^" 

As  compensation  to  the  owner  of  the  soil,  the  bounder  is  in 
the  great  majority  of  cases  obliged  to  render  him  a  portion 
of  the  produce,  called  the  dish  or  toll-tin.     This  is  usually  a 


^  See  Pearce,  50 ;  Laws  of  Stan., 
57. 

-  Rogers  v.  Brenton,  10  Q.  B.  50. 

•'  Pearce,  37 ;  Laws  of  Stan.,  34,  56, 
89  ;  Crease  v.  Barrett,  1  C.  M.  &  R. 
920 ;  Doe  v.  Alderson,  reported  in 
Smirke's  Rep.  of  Vice  v.  Thomas,  41, 
42 ;  Crease  v.  Sawle,  2  Q.  B.  805,  866  ; 
Rogers  v.  Brenton,  10  Q.  B.  50. 

*  See  Pearce,  26 ;  Laws  of  Stan.,  19. 
The  statement  of  Parke,  B.,  to  the 
contrary  in  Doe  v.  Alderson,  reported 
in  Smirke's  Rep.  of  Vice  v.  Thomas, 
42,  seems  to  be  incorrect. 

5  See  siq}.  n.^,  and  authorities  there 
cited. 

^  See  ante,  p.  48. 

7  Pearce,  37  ;  Laws  of  Stan.,  34,  89  ; 
Rowe  V.  Brenton,  Cone.  81,  328  ;  Crease 


V.  Barrett,  1  C.  M.  &  R.  920 ;  Crease  v. 
Sawle,  2  Q.  B.  865,  866;  Ivimey  v. 
Stocker,  2  Dr.  &  Sm.  542. 

8  See  Doe  v.  Alderson,  1  U.  &  W. 
210 ;  Rogers  v.  Brenton,  10  Q.  B.  53. 
In  Ivimey  v.  Stocker,  2  Dr.  &  Sm.  545 
(reversed,  1  Ch.  396),  V.-C.  Kindersley 
said  that  there  was  no  clear  authority 
on  this  point. 

9  See  Doe  v.  Alderson,  1  M.  &  W.210 ; 
S.  C.  (in  a  subsequent  stage)  reported 
in  Smirke's  Rep.  of  Vice  v.  Thomas,  39 
(see  pp.  41,  44) ;  Vice  v.  Thomas,  siq:>. 
1,  26,  35;  Rogers  v.  Brenton,  srq). 
52,  53. 

1"  Pearce,  51 ;  Laws  of  Stan.,  58  ; 
Vice  V.  Thomas,  siq).  10;  Ivimey  v. 
Stocker,  1  Ch.  404,  405.  Cf.,  as  to 
Devonshire,  2^ost,  p.  503. 
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fifteenth  ;i  but,  according  to  certain  special  customs,  a  twelfth,- 
or  a  tentli.^  In  some  few  cases  the  render  is  made  in  money.^ 
In  order  to  secure  the  due  render,  tinners  are  bound  under 
penalties  not  to  break  tin  at  a  distance  from  their  works. ^ 
An  action  for  account  will  lie  in  respect  of  toll-tin.'^  And, 
if  it  is  not  rendered  within  three  years,  the  bounds  may  be 
avoided."  The  person  entitled  to  the  dish  or  toll-tin  is  rate- 
able, as  being  in  receipt  of  a  portion  of  the  mine ;  and  the 
bounder  is  exempt.^ 

The  bounder,  or  some  one  on  his  behalf,  must,  in  order  to  Renewals. 
preserve  his  rights  against  the  owner  of  the  soil,  annually 
renew  the  bounds  by  a  new  cutting  of  the  turves,  as  at  the 
commencement.'-'  And  keepers  of  bounds  for  others,  who, 
without  giving  notice,  sufier  them  to  become  void  for  want  of 
renewal,  incur  penalties.^'^  The  obligation  to  renew  applies  to 
side  bounds ;  but  in  case  side  bounds  are  not  renewed,  while 
head  bounds  are  renewed,  the  side  bounds  only  are  liable  to  be 
lost.^i  However,  if  the  day  of  renewal  is  allowed  to  slip,  it 
may,  subject  to  the  right  of  the  owner  of  the  soil  to  re-enter, 
be  made  good  by  a  subsequent  renewal  before  any  intervention 
by  a  rival  tinner. ^^  Bounders  and  keepers  of  bounds  for  others 
are  obliged,  under  penalties,  upon  request  by  the  owner  of  the 

•  Pearce,  37;  Law.sofStan.,34.  See  Todd,  12  ib.  816;  Crease  v.  Sawle,  2 
generally  the  cases  cited,  ante,  p.  495,  Q.  B.  862,  886) ;  and  the  law  has  not 
n.  •*.  been  changed:  see  Rat.  Act,  1874,  s. 

-  Rower.  Brcnton,  Cone. 81 ;  Crease  1.3;  Van  Mining  Co.  v.  Llanidloes,  1 

V.  Sawle,  2  Q.  B.  865,  866.  Ex.  1).  310.     The  toller  usually  takes 

='  Crease  v.  Barrett,  1  Cr.  IM.  &  R.  the  toll-tin  to  a  blowing-house,  where 

919,  920,  925;  R.^-.  Crease,  11  A.  &E.  it   is  weighed   and    purchased.      The 

677.  particulars  are   then   entered   in   the 

••  Rowe  V.  Brcnton,  Cone.  81.  Be-  blowing-house  books,  and  are  open  to 
sides  the  toll-tin  a  fine  was  also  inspection.  See  Crease  r.  Barrett,  1  Cr. 
formerly  paid  ;  but  this  papiient  U.  &  R.  919,  923,  924,  where  the  ad- 
has  long  since  ceased:  see  Rowe  v.  missibility  of  such  entries  in  evidence 
Brcnton,  Cone.  319.    As  to  the  "land  was  in  question. 

dole,"  see  Pearce,  50;  Laws  of  Stan.,  "  See  Pearce,  37,  50;  Laws  of  Stan., 

57.  34,  57.     See  ante,  pp.  495,  496. 

^  Pearce,  57 ;  Laws  of  Stan.,  71.  '"  Laws  of  Stan.,  90,  91. 

•"'  See     Trelawny     v.    Williams,    2  "  Pearce,  50 ;  Laws  of  Stan.,  57. 

Vern.   483.  •-  Pearce,  26  ;    Laws  of  Stan.,  20. 

'  Laws  of  Stan.,  95.  See    Doe    v.    Alderson,    reported    in 

*  This  was  so  before  the  Rat.  Act,  Smirke's  Rep.  of  Vice  v.  Thomas,  43, 
1874  (see  R.  v.  St.  Agnes,  3  T.  R.  480 ;  44. 

R.  V.  Crea.se,  11  A.  &  E.  677  ;  R.  v. 

:»r.M.  •  K  K 
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soil,  to  show  the  corners  of  their  bounds,  and  to  disclose  the 
day  of  renewal.^ 

And  although  the  bounder  is  not  compelled  to  continuous 
working  with  absolute  strictness,  and  is  allowed  a  reasonable 
time  for  consideration,  preparation,  and  due  selection  of  places 
and  planes,  he  must  not  cease  to  pursue  in  good  faith  his 
original  object.  If  he  does,  the  owner  of  the  soil  may  resume 
his  exclusive  rights.- 

Tin-bounds  may  be  the  subject  of  assignment,  settlement, 
or  demise.''  And  it  is  not  an  uncommon  thing  for  bounders, 
instead  of  working  the  mines  which  they  have  bounded,  to 
let  them  out  to  other  persons  to  do  so  :  upon  the  terms  of 
receiving  either  a  money  rent ;  or  a  certain  proportion  of  the 
produce,  called  the  "  farm-tin."*  In  the  latter  case  the  persons 
receiving  are  rateable,  as  being  in  receipt  of  a  portion  of 
the  mine ;  and  the  persons  paying  are  exempt.'  Tin-bounds 
may  also  be  the  subject  of  bequest;®  and  they  may  be  liable 
to  the  payment  of  debts  and  legacies."  Being  an  estate  in 
the  nature  of  a  chattel  real,  they  pass  to  executors.* 


Working  and 
contribution. 


(yS)  Mutual  Rights  of  Co-Adventurers. 

If  any  co-adventurer  refuses  to  set  his  part  to  farm,  or 
bring  in  his  men  to  work,  or  pay  his  contribution  to  the 
expenses,  the  other  adventurers  to  the  extent  of  one-half  in 
value  may  give  him  notice  to  do  so.  If  the  notice  is  not 
complied  with,  he  will  be  excluded  from  the  bounds  and  the 
adventure.  And,  in  that  event,  he  will,  in  general,  be  only 
entitled  to  the  usual  and  accustomed  farm  in  proportion  to  his 
share.     But,  if  the  other  adventurers  have  set  their  parts,  he 


'  Laws  of  Stan.,  91,  95. 

-  Laws  of  Stan.,  95,  106 ;  Rogers  v. 
Brenton,  10  Q.  B.  &i. 

^  Rogers  r.  Brenton,  10  Q.  B.  64 ; 
Vice  V.  Thomas,  Sniirke's  Rep.  12 ;  Doe 
V.  Alderson,  reported  in  ib.  43 ;  S.  C.  1 
M.  &  W.  210. 

"  Pearce,  40  ;  Laws  of  Stan.,  40, 96 ; 
Ivimey  v.  Stocker,  2  Dr.  &  Sm.  542  ;  1 
Ch.  397.  Where  there  is  a  doubt 
whether  lands  are  under  bound  or  not, 
it  is  not  uncommon  to  take  a  lease 


both  from  the  party  supposed  to  b^ 
bound-owner  and  from  the  lord:  see 
R.  r.  Crease,  11  A.  A  E.  683,  jper  Cole- 
ridge, J. 

'  See  R.  r.  St.  Agnes,  3  T.  R.  480. 
See  ante,  p.  497,  n.  *,  and  the  authori- 
ties there  cited. 

®  Rogers  r.  Brenton,  sup. 

^  Pearce,  51 ;  Laws  of  Stan.,  58. 

s  16. ;  Ivimey  v.  Stocker,  1  Ch.  404. 
See  ante,  p.  496. 
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will  Ihj  (;iititl(j(l  to  ii  pi'()poiii(j)i  of  the  reserved  i'anjj,  ov  i)i  tlie 
iisufil  t'ai-iii,  at  liis  election.' 

AdventurerH  may  Ijriiig  in,  in  projwrtionate  parts,  their  own  Supply  of 
goods  for  the  purposes  of  the  working ;  the  prices  for  which  fnteroHt!"^ 
are  fixed  periodically,  and  notified  to  the  adventurers  or  their 
agents."     Any   ctj-adventni-o-,    who    sijlls   his   interest,    must 
notify  the  name  of  the  purchaser  to  the  others.'' 

If  any  co-adventurer  defrauds  the  other  adventurers,  he  is  I'^raud. 
liahle  to  damages  and  a  fine. ^  And  if  any  co-adventurer  fraudu- 
lently suffers  an  old  hoinid  1o  hccMine  vacant  )jy  non-rcjiiewal, 
and  then  renews  on  Iiis  own  account,  the  renewal  enures  for 
the  l)e)iefit  of  the  adventurers  wIkj  are  not  privy  to  the  fraud ; 
and  the  pei'son  committing  the  ti;iiid  is  liahh;  to  forfeit  i>20.'' 

(y)    IUhiikIcih    diid    nlfnr    'J'iiu/rrs. 

Any  tiinier,  who  has  Ijcen  in  possession  for  a  year  and  a  day,  'J'IlIcb. 
is  not  allowed  to  Ije  dispossessed  without  a  verdict.  Indeed, 
whoever  first  enters  gains  a  right  of  property,  allliough  not  a 
year  ajid  a  day  in  possession,  until  the  title  of  the  rival  claimant 
is  determined.  But  the  iTuits  of  the  hounds  are  protected  for 
the  benefit  of  the  person  ultimately  p)-oving  his  tith;.'' 

Where  the  owners  of  bounds  leave  them  unwion^^dit  for  Tinners  and 
twelve  months,  other  tinners  may,  if  they  give  the  owners  fliu™^'^^* 
notice  of  their  desire  to  work,  and  the  owneis  do  not  within 
two  months  resume  tlxi  working,  entei-  and  woik  them.  But 
they  must,  in  the  case  of  a  "  dry- work,"  pay  to  the  owners 
one-seventh  of  a  "dish  ;  "  and,  in  the  case  of  a  **  water- work," 
one-ninth.  And  they  must  give  security  that  they  will  work 
properly.  And,  in  the  evfoil,  of  an  inip)-op(;)-  woi'king,  the 
owners  may  le-enter.' 

Tinners  may  not  carry  away  tin  stuif  from  adjoining  bounds.   Tiuspass. 
If  they  do,  a  remedy  may  be  had  in  damages.     And,  where  it 
is  suspected  that  there  has  been  a  breaking  of    IjoiukIs,  the 
owner  may,  on  giving  notice,  go  down  and  measure  the  gi-ound 

'    I'oarce,  40;  Lawn  of  Stan.,  40,  UG.  ''  I'earce,  41  ;  LawK  of  Slan.,  41,  4:>, 

I 'carce,  51  ;  Lawn  of  Stan.,  5H.  5G,  57. 

■'  LawK  of  Stan.,  59.  '  Laws  of  Stan.,  47,  48,  'Jl,  92,  93; 

■•  Pearcc,   57;    Laws  of   Stan.,  70,  I'earce,  44;  Vice  v.  ThomaH,  Smirkc, 

107.  13,  30. 
•'•  Pearcc,  42;  Laws  of  Stan.,  42,  90. 
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in  the  bounds  of  the  supposed  trespasser  ;  and,  on  resistance 
by  the  latter  he  may  obtain  an  order  for  that  purpose  from  the 
Stannary  Court.  The  party  disobeying  such  an  order  may  be 
fined.  If,  after  measurement,  it  appears  that  there  has  been 
a  breaking  of  bounds,  or  that  the  fact  is  doubtful,  a  trial  may 
be  had,  and  an  interim  injunction  obtained.^ 


Customary 
right  of  using 
and  diverting 
water — 
streaming  for 
tin. 


Ivimey  v. 
Stocker. 


(8)  riujhts  in  Resjiect  of  Water. 

Bounders  are  entitled  by  custom  to  the  free  use  of  the  water 
over  the  whole  of  the  district  within  their  bounds  ;  and  to 
the  right  of  diverting  that  water  into  other  streams."^  Indeed 
"  streaming  for  tin,"  which  is  a  process  for  obtaining  grain  tin 
by  means  of  washing;'  is  almost  always  a  necessary  part  of  their 
operations  ;  and,  for  this  purpose,  "  streamers  for  tin  "  usually 
secure  a  conduit  of  water  from  the  nearest  stream.''  Bounders 
may,  moreover,  carry  an  adit  for  the  passage  of  water  through 
other  men's  bounds  in  waste  lands  without  leave ;  although 
they  cannot,  of  course,  claim  any  benefit  in  any  tin  which 
they  may  break.  But  they  may  not  carry  an  adit  through 
other  men's  several  lands  without  leave  and  payment.-^  How- 
ever, bounders,  who  disturb  "pot-water,"  or  divert  water  from 
an  ancient  mill,  are  liable  to  an  action ;  and  bounders,  who 
maliciously  divert  water,  are  liable  to  penalties.'''  And  bounders 
cannot,  invito  domino,  cause  a  stream  of  water  to  be  made  to 
flow  from  other  lands  over  the  lands  bounded.  For  such 
water,  although  it  may  be  beneficial  to  them,  may  be  in- 
jurious to  the  owner  of  the  soil." 

Where  bounders  have,  from  before  the  time  of  living 
memory,  used  for  the  purposes  of  their  works  the  water  of  an 
artificial  watercourse  arising  in  the  land  of  another  person, 
the  right  to  the  use  of  the  watercourse  is  presumed  to  be  a 
right  l)elonging  to  the  land  in  which  the  bounders  are  exer- 
cising their  customary  privileges ;  and  not  a  right  conceded 


'  Laws  of  Stan.,  97.  Whoever 
forcibly  enters  on  tin  works,  and  dis- 
turbs the  workers,  is  liable  to  penal- 
ties and  a  fine ;  Pearce,  45  ;  Laws  of 
Stan.,  48. 

-  Rogers  v.  Brcnton,  10  Q.  B.  67  ; 
Gaved  v.  IMartyn,  19  C.  B.,  N.  S.  732! 


751  at  scq. 

='  See  Hext  v.  Gill,  7  Ch.  704. 

'  See  Pearce,  xiii. ;  Rogers  v.  Bren- 
ton, sup. 

'"  Pearce,  44;    Laws  of  Stan.,  46. 

"  Laws  of  Stan.,  104. 

7  Ivimey  v.  Stocker,  1  Ch.  405,  409. 
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to  them  as  bounders.  If,  therefore,  the  bounders  abandon 
their  works,  the  right  to  the  use  of  the  watercourse  enures 
for  the  benefit  of  the  owner  of  the  soil ;  and  the  owner  of  the 
land  in  which  it  arose  ^yill  not  be  permitted  to  divert  it.^ 
And  the  mere  fact,  that  the  owner  of  the  land  in  which  it 
arose  was  also  one  of  the  bounders  does  not  create  a  unity  of 
possession ;  so  as  to  extinguish  the  right.- 

Bounders  are  entitled  by  custom  to  wash  their  minerals  in  Customary 

right  of  wash- 

the  streams  of  water  withm  their  bounds ;  and  to  send  down  ing  minerals, 
such  streams  the  sand,  stones,  rubble,  and  other  stuli"  dislodged  ^^^  ^J^^^  ^!^^' 
in  the  process  of  the  workings.^  And  this  right  exists  even  in 
the  case  of  natural  surface  streams ;  and  although  its  exercise 
may  either  foul  or  obstruct  them,  to  the  damage  of  other 
riparian  owners.'  They  must  not,  however,  in  exercising  the 
right,  injure  rivers,  or  lands  adjoining  rivers.  And  if,  as  a 
consequence  of  its  exercise,  lands  become  overflowed  by  a 
river,  they  are  bound,  within  two  da,js  after  receiving  notice 
from  any  person  thereby  injured,  to  clear  the  river;  and,  in 
default,  are  liable  to  damages  and  a  fine."'  And,  for  tlie  pro- 
tection of  the  havens  and  ports  of  Cornwall,  persons,  who 
stream  for  tin  near  any  waters  or  rivers  flowing  into  such 
havens  or  ports,  are  under  a  statutory  obligation  to  prevent 
the  dislodged  sand,  stones,  gravel,  and  rubble  from  being 
conveyed  into  such  havens  and  ports ;  and  this  ol)ligation  is 
enforceable  under  penalties.'' 

Bounders  are  not  entitled  to  let  off  water  through  other  Discharging 

,,..,1,1  T  ,-  water. 

men  s  adits  witliout  leave  and  payment.' 

"Streaming  for  tin"  is  necessarily  carried  on  entirely  by  When  right 

.  '  ,.       claimed  bv 

means  of  open  workings  ;  and  it  usually  appears  to  result  m  grant, 
as  complete  a  destruction  of  the  surface  as  takes  place  in  the 
case   of   quarrying.*^     The  right   is    sometimes   claimed,  not 
under  the  custom,  but  under  a  grant  or  reservation.     It  is 
probable  that  a  reservation  in  the  terms  contained  in    the 

'  76.396,  404,  &c. ;  reversing  S.  C.  -^  Laws    of    Stan.,    105.      No   such 

2  Dr.  &  Sm.  537.  notice  appears  to  have  been  given  in 

-  Ivimey  v.  Stocker,  1  Ch.  40S.    See  Carlyon  v.  Levering,  S7(p. 

further,  as  to  this  case,  ante,  p.  456.  «  23  Hen.  8,  c.  8,  s.  1  ;  27  Hen.  8, 

•'  See  Carlyon  v.  Lovering,  1  H.  &  c.  23,  s.  2. 

N.  7.S4.  ''  Pearce,  44;  Laws  of  Stan.,  46. 

^  lb.    The  custom  is  not  unreason-  *<  See  Hext  v.  Gill,  7  Ch.  704. 
able  :  see  ante,  p.  402. 
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instrument  in   question   in  Hcit   v.    Gill,^  is   insufficient  to 
confer  the  right. - 


Validity  of 
custom  has 
been  doubted. 


But  probably 
oil  insuffi- 
cient grounds. 


(e)    J'ldiiUti/  of  Custom. 

The  vaHdity  of  the  custom  of  tin-bounding  in  Corn\Yall  has 
been  judiciall}'  doubted  ;  on  the  ground  that  it  involves  a  chxim 
by  custom  to  a  right  of  profit  a  prendre  in  alieno  solo.^  And 
in  other  respects  the  custom  has  been  said  to  be  also  open 
to  objection.  It  has  been  objected  (2)  that  no  evidence  has 
ever  been  adduced  which  prescribes  any  limit  to  the  area 
capable  of  being  bounded  :  (3)  that,  if  a  large  area  is  inclosed, 
it  is  uncertain  what  extent  of  working  within  it  will  satisfy 
the  custom :  (4)  that  the  custom  asserts  a  right  not  merely 
to  take,  but  to  search  for  ;  and  that  it  may,  therefore,  seriously 
aft'ect  titles  to  land,  although  not  actually  containing  tin : 
(5)  that  the  exercise  of  the  custom  may  destroy  any  mineral, 
which  may  be  mixed  with  tin  :  and  (6)  that,  in  lands  of 
customary  tenure,  toll  is  payable,  not  to  the  customary  tenant 
who  may  alone  be  injured  by  the  workings,  but  to  the  lord 
who  may  sustain  little  or  no  injury.^ 

It  cannot  be  doubted  that  these  are  weighty  objections.  It 
has,  however,  been  expressly  decided  that  the  first  of  them 
is  immaterial.'  It  may  be,  that  the  right  of  tin-bounding 
involves  a  claim  by  custom  to  a  right  of  profit  a  prendre. 
But  it  is  not  therefore  bad.  If  it  were  not  claimable  by 
custom  it  would  not  be  claimable  at  all;'^'  except,  perhaps,  as 
part  of  the  local  law  of  a  particular  district.''  For  it  is  in- 
capable of  acquisition  by  prescription.^  It  has,  however,  been 
broadly  stated,  that  the  right  of  tin-bounding  is  not  in  fact  a 
right  of  profit  a  pre>idre ,-  but  is,  on  the  contrary,  an  interest 
in  the  land  itself.     A  right  of  profit  a  prendre  is  merely  the 


^  See,  as  to  this,  ante,  p.  420. 

-  See  Hext  v.  Gill,  7  Ch.  717,  718, 
per  Mellish,  L.  J. 

?  See  A.-G.  v.  Mathias,  4  K.  &  J. 
591 :  see  ante,  pp.  102  et  scq. 

■»  See  Rogers  v.  Brenton,  10  Q.  B. 
66,  67,  68. 

'"  Rogersr. Brenton, lOQ.B. 26.  See 
also  Gaved  v.  Martyn,  19  C.  B.,  N.  S. 


752,  757  ;  Ivimey  v.  Stoclier,  1  Ch. 
403. 

•■'  Rogers  v.  Brenton,  s7Lp.  G2.  Cf.  the 
case  of  copyholders,  ante,  pp.  103,  104. 

'  See  Doe  v.  Alderson,  reported  in 
Smirke's  Rep.  of  Vice  v.  Thomas,  40  ; 
Gaved  v.  Martyn,  sup.  757. 

**  Rogers  v.  Brenton,  sup.  60,  61. 
See  ante,  p.  107. 
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privilege  of  digging  a  part  of  another's  soil  for  a  special  purpose  ; 
and  a  right  to  take  the  whole  of  a  particular  product  at  the 
taker's  discretion,  as  the  right  of  tin-bounding  is,  cannot,  it  has 
been  stated,  be  properly  so  described.^  If  these  statements  are 
correct,  they  furnish  of  themselves  a  complete  answer  to  the 
first  objection.  The  second  and  third  objections  may  probably 
be  answered  l)y  saying,  that  reasonableness  must  determine 
both  the  area  capable  of  being  bounded,  and  the  extent  of 
working  necessary  to  satisfy  the  custom.  The  fourth  and 
fifth  objections  may  be  answered  by  saying,  that  the  in- 
conveniences or  hardships  in  question  are  of  themselves 
insufficient  to  establish  the  invalidity  of  the  custom.  And 
the  sixth  objection  may  proljably  he  answered  by  saying,  that 
arguments  based  on  hardship,  which  might  with  propriety  be 
applied  to  the  case  of  ordinary  persons,  cannot  with  equal 
propriety  be  applied  to  the  case  of  customary  tenants.  In- 
dependently of  these  considerations,  it  may  be  said  to  be  for 
the  l;eneiit  of  the  public,  that  minerals  should  not  remain 
locked  up  in  the  bowels  of  the  earth. "^ 

6.— TIN-BOUNDING  IN  DEVONSHIRE. 
(a)  Mutual  Ithjlitfi  of  Oniicrs  or  Occupiers  of  Soil  and  Tiuncm. 

Xo  tinner  is  entitled  to  work  in  meadow  grounds  (except  Generally, 
in  pLices  where  tin  has  usually  Ijeen  wrought) ;  or  in  any 
orchard,  mansion  house,  or  Iniildings,  or  in  any  curtilages 
Ijelonging  thereto  ;  or  in  any  tillage  land ;  or  in  any  land, 
where  grain  or  corn  is  grown  ;  without  licence  both  of  the  lord 
of  the  soil  and  of  the  tenant  in  occupation ;  on  pain  of  for- 
feiting i.'5  and  treble  damages.-'  Sul)ject  to  this,  any  tinner 
may  dig  tin,  wherever  it  may  be  found,  in  Devonshire ;  and 
any  person  who  hinders  him  is  lial)le  to  a  penalty  of  i;40.' 

The  estate  of  a  l)ounder  is,  in  Devonshire,  an  estate  in  fee  Estate  of 

bounder. 

simple.' 

'  See  Elton  on  Commons,  111,  11.5,  c.  32,  s.  17. 
IIG,  117.  •'  IVarce,  248. 

-  Sec   Rogers   v.  Brenton,  sup.  50.  '  76.190.    Cf.,  as  to  Cornwall,  <■/»/<•, 

The  custom  has  been  recognised,  al-  pp.  495,  49G. 

though  not  unreservedly,  1)y  statute  :  ''  Pearce,  19G,  102,  215.     Cf.,  as  to 

see  G  &  7  Will.  4,  c.  lOG,  s.  43;  7  &  8  Cornwall,  ante,  p.  49G. 
Vict.  c.  105,  ss.  32,  84 ;  18  &  19  Viet. 
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Dish. 


Renewals. 


Workings. 


Transfer  and 
devolution. 


The  tenth  part  of  the  profit  of  tin  worked  in  any  meadow, 
pasture,  or  tillage  belongs  to  the  lord  of  the  soil  and  the 
tenant  in  occupation  in  equal  shares.^ 

Bounders  are  obliged,  in  order  to  preserve  their  rights,  to 
renew  their  bounds  yearly  l)etween  the  feasts  of  St.  Peter 
Advmcula  and  St.  Michael  the  Archangel.- 

Bounders  must  not,  in  working,  injure  any  timber  or  woods  ; 
without  the  licence  both  of  the  lord  of  the  soil  and  the  tenant 
in  occupation  ;  on  pain  of  forfeiting  £5,  and  treble  damages.'^ 
And  they  are  obliged  to  level  all  wrought  places  in  meadows 
within  one  year ;  but  not  so  as  to  injure  the  conveyance  of 
water  to  or  from  any  works. ^ 

Tin-bounds  in  Devonshire  may  be  the  subject  of  conveyance 
or  devise.-^  Being  fee  simple  estates,  they  devolve,  on  intestacy, 
on  the  heir-at-law.  And  if  the  heir  is  under  sixteen  years  of 
age  when  his  title  accrues,  the  next-of-kin  or  some  nominee 
of  the  father  or  mother,  enters  and  works  ;  and  accounts  to 
the  heir  when  he  attains  sixteen.'' 


Working  and 
contribution. 


Fraud. 


Tinners  and 

unrenewed 

bounds. 


(f^)  Mutual  Eiglits  of  Co-Advcnturcrs. 

Any  co-adventurer  may  Avork  in  his  own  work  for  his  own 
part."^  Every  co-adventurer  is  bound  to  contribute  to  the 
expenses ;  and,  if  he  refuses  to  do  so,  he  will  be  disentitled  to 
share  in  the  profits.'^  Aii}^  gift  or  conveyance  of  his  interest, 
made  for  the  purpose  of  escaping  contribution,  is  void.^ 

If  any  co-adventurer  colludes  with  a  stranger  to  defraud  the 
other  adventurers  by  allowing  the  stranger  to  "pitch"  new 
bounds  without  informing  the  other  adventurers,  he  is  liable  to 
forfeit  his  share,  and  pay  a  penalty  of  £20.  And  the  stranger 
is  liable  to  a  similar  penalty.^" 

(y)  liounders  and  other  Tinners. 

If  bounders  fail  to  renew  at  the  prescribed  time,^^  other 
tinners  may  "  pitch "    before   the   feast   of  All    Saints   next 

as  to  Cornwall, 


»  Pearce,  249.  Cf 
ante,  pp.  49G,  497. 

-  Pearce,  200,  2.57. 
wall,  ante,  p.  497. 

*  Pearce,  248. 

•»  lb.  249. 

■^  lb.  196,  223. 


'■'  lb.  194.      See  ante,  p.  503.      See 
further,  as  to  infants,  Pearce,  195. 
Cf.,  as  to  Corn-  ^  Pearce,  197. 

-^  lb.  214. 
'■'  lb.  210. 
••"  lb.  194. 
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following.  They  must  then  give  warnin.2;  to  the  bound-owners. 
And  the}'  must  enter  the  name  of  the  "pitch"  in  the  books 
of  the  Stannary  Court  the  next  time  it  meets  ;  with  their 
own  names,  those  of  their  co-adventurers,  those  of  the  owners, 
and  the  day  and  place  of  warning.  Proclamations  are  then 
made  in  the  Court ;  and  the  owners  are  entitled  to  come  in, 
and  prove,  if  they  can,  that  no  default  has  been  made.  And, 
on  their  failure  to  do  so,  the  title  of  the  "pitchers"  is 
established.^ 

Taking  tin  from  tin  works  is  prohibited.     If  it  is  improperly  Trespass. 
taken,  an  action  will  lie  to  recover  it.~ 

(8)  Ei gilts  i)i  Respect  of  Water. 

Bounders  are  entitled  by  custom  to  carry  water  to  and  from  Rights  in 
their  works  in,  over,  or  through  meadows,  orchards,  woods,  ^vafeT. 
groves,  and  other  land ;  '^  and  any  person  hindering  them  is 
liable  to  a  penalty  of  £40.^  They  are  not,  however,  entitled 
to  divert  water  from  streams  into  their  mines,  and  for  that 
purpose  to  dig  trenches  over  other  persons'  lands."  And 
"streamers  for  tin"  are  not  allowed  to  injure  the  works  of 
other  tinners.''  And  the  same  provisions  exist  for  the  pro- 
tection of  the  havens  and  ports  of  Devonshire,'  as  of  Cornwall.*^ 

(e)    Validitjj  of  Custom. 

So  far  as  the  custom  of  tin-ljounding  in  Devonshire  is,  as  in  The  custom  is 
the  case  of  many  descriptions  of  land  it  is,  a  custom  to  take  i^^^^ifd^  ^ 
the  soil  of  another  person  without   compensating   him,  it  is 
wanting  in  the  element  of  reasonableness  ;  and  without  doubt 
is  accordingly  invalid.'^ 

'  Pearce  200  ct  scq.,  257.  '■>  See  Rogers  v.  Brenton,  10  Q.  B. 

2  lb.  211.  G8.     It  is  only  in  the  case  of  meadows, 

'  lb.  190,  249.  pastures,  and  tillages,  that  a  portion 

■•  lb.  190.  of  the  profit  goes  to  the  lord  of  the 

■''  Bastard   v.   Smith,   2  M.  &  Rob.  -soil   and  the  tenant  in  occupation: 

129.  see  (mte,  p.  504.     As  to  the  requisites 

'^  Pearce,  204,  205.     As  to  "  stream-  of  a  custom,  see  (mte,  p.  102,  n.-.     See 

crs,"  see  ante,  p.  500.  and  consider  Bastard  v.  Smith,  2  M. 

7  23  Hen.  8,  c.  8,  s.  1 ;  27  Hen.  8,  &  Rob.  129 ;  S.  C.  5  A.  &  E.  827.    Cf., 

c.  23,  s.  2  ;  Pearce,  204,  205,  242.  as  to  Cornwall,  ante,  pp.  502,  503. 
■  .Intc,  p.  501. 
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Sect.  3.— OTHER  RIOHTS   AND   CUSTOIMS. 

The  lord  of  a  manor  in  Cornwall  may,  it  seems,  l)y  con- 
veyance and  acts  of  ownership,  establish  his  right  to  all  tin 
mines  within  the  manor ;  although  under  the  freehold  tene- 
ments thereof.^ 

Where  an  agreement  was  entered  into  in  writing  for  a  tin 
sett  in  Cornwall,  and  no  time  was  fixed  for  its  duration,  the 
duration  Avas,  by  the  custom  of  the  Stannaries,  said  to  be 
as  long  as  the  adventurers  were  willing  to  work.-  Where 
adventurers,  entitled  to  mining  concerns  in  Cornwall  under 
leases  or  licences,  allow  more  than  a  jesiv  and  a  day  to  pass 
without  working,  the  leases  or  licences  become,  it  is  said, 
avoided  by  the  usage  of  the  Stannaries;  and  the  lessor  or 
grantor  may  re-enter.'" 

Where  toll,  or  a  proportionate  part  of  ore,  is  reserved  as 
a  rent  upon  a  mining  lease  in  Cornwall,  made  by  a  tenant 
for  life  under  a  power,  the  benefit  of  it,  as  in  the  case  of  a 
money  rent,  devolves  upon  the  remainderman.^  And,  where, 
upon  a  lease  of  mines  being  granted  by  a  tenant  for  life  under 
a  power,  a  toll  of  one-sixth  of  the  produce  was  reserved ;  and  a 
power  was  reserved  to  the  lessor  to  take  up  at  any  subsequent 
time  another  sixth,  upon  payment  of  a  proportion  of  the 
expenses  up  to  that  time  incurred,  and  upon  agreeing  to  pay 
a  proportion  of  the  future  expenses  ; ''  it  was  held  that  the  benefit 
of  this  power  devolved  upon  the  remainderman.'*' 

No  custom  exists  in  Cornwall,  by  virtue  of  which  an  adit 
once  artificially  made  for  draining  a  mine  may  always  be  used 
for  that  purpose ;  so  as  to  prevent  rights  to  the  prejudice  of 
that  purpose  from  being  acquired  in  respect  of  the  water 
issuing  from  the  adit." 

Evidence  of  what  has  taken  place  in  one  manor  in  Cornwall 
or  Devonshire  may,  it  seems,  be  admitted  for  the  purpose  of 
explaining  or  showing  the  custom  in  another ;  even  where  the 


\  See  Curtis  v.  Daniel,  10  East,  273. 

-  Trelawny  v.  Williams,  2  Vern. 
484.    Cf.  Basset  v.  Basset,  Amb.  843. 

='  See  Norway  v.  Rowe,  19  Ves.  146. 

"  Basset  v.  Basset,  Amb.  843  ; 
Campbell  v.  Leach,  ib.  748. 


•'  Such  a  power  was  in  the  mining 
vernacular  of  Cornwall  known  as  a 
"pleasure  dole." 

'■'  Basset  v.  Basset,  Amb.  843. 

"  See  Magor  v.  Chadwick,  11  A.  & 
E.  571 :  see  pp.  572,  573,  581,  584. 
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question  is  with  respect  to  the  right  to  minerals  as  Ijetween  a 
lord  and  the  tenant.^  And  the  ancient  answers  of  conven- 
tionary  tenants  of  one  of  the  seventeen  ancient  assessional 
manors-  of  Cornwall,  stating  the  rights  of  the  lord,  have  been 
received  in  evidence  against  the  freeholders  of  the  manor  ;''^ 
the  custom  of  mining  in  a  particular  district  having  been  in 
question  ;  and  the  conventionary  tenants  having  been  persons 
who  had  a  competent  knowledge  on  the  subject,  and  who  were 
consulted  as  such.^ 


Sect.  4.— THE   COST-BOOK   SYSTEM   AND   COENISH   AND 
DEVONSHIRE   COMPANIES. 

fl.— GENERALLY— REGISTRATION— MANAC^EMENT. 

(a)  Generally. 

Cost-book  companies  were  first   known,  and   they  chiefly  Cost-book 
exist,  in  Cornwall  and  Devon.     In   fact,   almost  every  open  usually,  but 
mine  in  those  counties  is  or  was  until  recently  worked  on  the  V^?^  ai^vays,  m 

"^  Cornwall  or 

cost-book  system ; '  and  every  mining  association  therein  is  or  Devon, 
was  until  recently  presumed  to  have  been  formed  on  that  system, 
in  the  absence  of  express  agreement  to  the  contrary.'^'     Cost- 
book  companies  are  not,  however,  peculiar  to  Cornwall  and 

'  See  Rowe  v.  Brcnton,  8  B.  &  C.  (see  ss.  1  to  8  inclusive).     And  by  2  & 

758  ;  Anglesey  v.  Hatherton,  10  INI.  &  3  Yict.  c.  58,  s.  1,  provision  was  made 

W.  237.     Cf.  Ely  v.  Warren,  2  Atk.  for  an  assessment  on  tin  ore  in  Corn- 

189.     This  forms  an  exception  to  the  wall.     The  Crown  had  also  formerly 

general  rule :  see  ante,  p.  105.  (as  in  strictness  it  still  has)  the  right 

-  See  ante,  p.  48.  of   pre-emption  of    tin   in   Cornwall. 

•'  See  Crease  r.  Barrett,  1  Cr.  IM.  &  This  right  was  not  by  prerogative,  but 

R.  919.  was  an   "  ancient  right  and  inlierit- 

^  See  ib.  pp.  928 — 930.     It  was  for-  ance"  (Case  of  Stannaries,  12  Rep.  9). 

merly  necessary  to  coin  tin  in  Corn-  It  was  enforced  as  lately  as  the  last 

wall,   and   duties   in   respect   of  the  century.     The  price  and  terms  were 

coinage  were  payable  to  the  Crown  usually  settled  by  negotiation  between 

(see  Vice  v.  Thomas,  Smirke's  Rep.,  the  Crown  on  the  one  side,  and  the 

App.  89).      But   by    1    &    2   Vict.    c.  tinners  represented  by  the  Stannary 

120   the    necessity   for    coinage    was  Parliaments  on  the  other :  see  Rogers 

abolished :  the  duties  on  the  coinage  v.  Brenton,  10  Q.  B.  38,  n.  (c)  :  see 

were  made  to  cease :  an  annual  sum  also  Vice  v.  Thomas,  Smirke's  Rep., 

payable  to  the  Crown  was  substituted  App.  91. 

therefor;  and  provision  was  made  for  •'  Proc.  in  Stan.  (1850),  Introd.  Not., 

the  payment  of  new  duties  of  customs  p.  21. 

on  tin  and  tin  ore  in  reduction  of  the  "  Ib.  p.  28. 
duties,  which  were  previously  payal)le 
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Comp.  Act, 
1862. 


Working 
"subject  to 
the  Stannary 
jurisdiction." 


Part.  Act, 
1890. 


Scrip  mines. 


Devon.  They  are  to  be  met  with  in  other  parts  of  England;^ 
in  "Wales  ;~  in  Ireland;^  and  even  in  the  Colonies.^ 

The  legality  of  concerns,  formed  Ijefore  the  commencement 
of  the  Conip.  Act,  1862,  and  worked  on  the  cost-book  system 
in  Wales,  or  in  other  parts  of  England  than  Cornwall  or 
Devon,  cannot  be  disputed ;  no  matter  of  what  nmiibers  their 
proprietary  may  consist,  and  although  they  may  not  be 
registered  under  that  Act.^  No  mining  partnership,  con- 
sisting of  more  than  twenty  persons,  can,  however,  be  formed 
since  that  Act,  unless  it  is  registered  under  it ;  or  is  formed 
in  pursuance  of  some  other  Act,  or  of  letters  patent ;  or 
works  within  and  subject  to  the  jurisdiction  of  the  Stan- 
naries.^ And  to  bring  a  partnership  or  company  within  the 
latter  description,  it  must  work  for  metallic  minerals  in 
Cornwall  or  Devon.''' 

A  company  engaged  in  working  mines  within  and  subject 
to  the  jurisdiction  of  the  Stannaries  is  not  a  partnership 
within  the  meaning  of  the  Partnership  Act,  1890.^ 

A  scrip  mine  is  only  another  name  for  a  cost-book  mine. 
It  might,  no  doubt,  seem  from  expressions  used  in  some  of  the 
reported  cases,  that  a  difference  exists.'^     But  such  expressions 


1  See  Clarke  v.  Hart,  G  H.  L.  C. 
6.33  (Cumberland) ;  Edwards'  Case,  1 
L.  T.,  N.  S.  399  (Staffordshire) ;  Apple- 
treewick  Co.,  18  Eq.  95  (Yorkshire). 

2  See  Curling  v.  Flight,  5  Ha.  2i2  ; 
6  ih.  n,  41 ;  2  Ph.  613,  614  ;  Pennant, 
&c.,  Co.,  15  Jur.  1192  ;  Atwood  v. 
Ernest,  13  C.  B.  881 ;  Jennings  v. 
Broughton,  22  L.  J.  Ch.  587  (S.  C.  5 
De  G.  M.  &  G.  13G)  ;  Fenn's  Case,  1 
Sm.  &  G.  26 ;  4  De  G.  M.  &  G.  285 ; 
]MaYhew's  Case,  5  De  G.  M.  &  G.  837  ; 
Arundell  v.  Atwell,  cited  in  Tapping's 
Readwin  Prize  Essay,  p.  7  ;  Hawkins' 
Case,  2  K.  &  J.  253  ;  Walker  v. 
Bartlett,  18  C.  B.  845 ;  Birch's  Case, 
2  De  G.  &  J.  10 ;  Lofthouse's  Case,  ib. 
69  ;  Welsh  Potosi  Co.,  27  L.  J.  Ch. 
311 ;  Humby's  Case,  28  ib.  875  ;  Birch's 
Case,  ih.  894. 

•'  The  Kilbricken  Case,  cited  in 
Tapping,  7.     See  30  L.  T.  185. 

••  See  Proc.  in  Stan.  (1856),  Introd. 
Not.,  p.  20;  Robson  v.  Devon,  3  Jur. 


N.  S.  576,  4  ib.  245  ;  Barnard  v. 
Bagshaw,  8  De  G.  J.  &  S.  355. 

5  See  R.  V.  Frankland,  9  Jur.  N.  S. 
390,  per  Erie,  J.  See  also  the  cases 
cited  s»j;.,  n.-,  in  none  of  which 
was  any  question  raised  as  to  the 
legality  of  the  concern. 

«  Comp.  Act,  1862,  s.  4.  An  ordi- 
nary partnership,  consisting  of  more 
than  twenty  persons,  and  having  for 
its  object  to  get,  win,  and  sell  mine- 
rals, nrust  be  registered  :  see  Crowther 
V.  Thorley,  31  W.  R.  564,  cited  ante, 
p.  274,  n.=*. 

'  See  ante,  pp.  487,  488. 

8  S.  1  (2) :  see,  however,  s.  23,  cited 
post,  p.  532. 

0  In  Hawken  v.  Bourne,  8  M.  &  W. 
709,  the  mine  in  question  is  stated  to 
have  been  a  "  scrip  mine."  In  Ricketts 
V.  Bennett,  4  C.  B.  686,  a  difference 
between  a  scrip  mine  and  a  cost-book 
mine  was  in  the  argument  sugge.sted 
to  exist :  see  p.  690. 
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were  clue  to  an  imperfect  apprehension  of  the  nature  of  the 
cost-book  sj^stem.^ 

In   general,   as  the   first  step  towards  the  formation  of  a  Formation  of 

,   ,       ,  T  1    ■      I-  n  a  cost-book 

cost-book  company,  one  or  more  persons  obtam  from  the  o^yner  company— 
of  the  soil  a  grant  or  licence  to  search  for  minerals.  This  ficence"^ 
grant  or  licence  is  considered  to  be  in  trust  for  the  company ; 
and,  in  only  very  rare  cases,  is  there  a  formal  declaration 
of  trust  in  writing.-  But,  wliether  there  is  a  formal  declara- 
tion of  trust  or  not,  the  grantees  are  entitled,  as  between 
themselves  and  the  company,  to  be  indemnified  and  held 
harmless  in  respect  of  it.'' 

A  meeting  is  then  held  of  the  persons  intending  to  become  Meeting  of 
adventurers  in  the  proposed  concern  ;  who  decide  on  the  number  and  record  of 
of  shares  into  which  it  shall  be  divided,  the  number  to  be  allotted  arrangement. 
to  each,  and  the  corresponding  proportions  in  which  each  shall 
contribute  to  the  expenses  of  the  working."^  They  sometimes 
agree  upon  a  fixed  capital ; "'  and  they  sometimes  constitute  the 
shares  of  a  fixed  amount."  The}-  sometimes  also  provide,  that 
it  shall  be  imperative  to  issue  new  shares,  if  further  capital  is 
required,"  All  such  cases,  are,  however,  rare  ;  and  are,  in 
strictness,  a  departure  from  the  normal  type  of  the  system.^ 
For  their  intention  generally  is  that  goods  shall  be  ordered  on 
credit  from  time  to  time,^  according  as  they  are  necessary  for 
the  purposes  of  the  concern  ;  and  that  for  the  pa^-ment  of  such 
goods,  money  shall  be  from  time  to  time  provided  by  means  of 
calls  or  contributions.^"  They  usually  appoint  an  officer  called 
a  "  purser  "  to  act  as  their  agent ;  and  they  frequenth*  appoint, 
in  addition,  one  or  more  "  captains  "  to  assist  the  purser.    But 

1  See  Tapping,  pp.  1,2.  "  See  De  Castro's  Case,  2  Jur.  N.  S. 

2  Kittow  V.  Liskeard,  L.  R.  10  Q.  B.       1203. 

10.    See  also  Hayter  v.  Tucker,  4  K.  &  '  See  Thomas  v.  Hobler,  4  De  G.  F. 

J.  247.  &  J.  201,  204. 

■'  Kittow  V.  Liskeard,  stq).  *  Proc.  in  Stan.  (1856),  Introd.  Not. 

■•  For  the  description  in  the  text,  see  28,  29  ;  Kittow  v.  Liskeard,  L.  R.  10 

Kittow  V.  Liskeard,  L.  R.  10  Q.  B.  9.  Q.  B.  9.     See  Tapping,  27. 

See  also  Curling  v.  Flight,  G  Ha.  45,  2  "  Tredwen  v.  Bourne,  G  M.  &  W. 

Ph.  614 ;  Watson  v.  Spratley,  10  Exch.  465,  46G  ;   Martyn  v.  Gray,  14  C.  B., 

235 ;  Peel  v.  Thomas,  15  C.  B.  714.  N.  S.  842. 

'  See  De  Castro's  Case,  2  Jur.  N.  S.  •"  Ricketts  v.  Bennett,  4  C.  B.  701 ; 

1203 ;  Harvey  v.  Clough,  8  L.  T.,  N.  Fenn's  Case,  1  Sm.  &  G.  31 ;  Kittow 

S.  324;  Johnson  v.  Goslett,  18  C.  B.  v.  Liskeard,  stq). 
728;  3C.  B.,  N.  S.  560. 
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in  many  cases,  they  appoint  a  managing  committee  and  a 
secretary  ;  who  discharge  the  duties  which  would  otherwise 
devolve  upon  the  purser.^  They  enter  the  particulars  of  their 
arrangement,  and  their  own  names  and  addresses,  in  the 
cost-book ;  which  is  a  book  kept  for  the  purpose  of  entering 
their  "costs,"  or  working  expenses;-  and  which  gives  its 
name  to  the  system.'^  And  they  then  sign,  or  ought  to 
sign,  the  cost-book.^  The  cost-book  does  not  require  an 
agreement  stamp.' 
Rules  regu-  The  majority  of  companies,  purporting  to  be  worked  on  the 

book°com-'       cost-book  system,  were  until  recently  exclusively  regulated  by 
panies.  ^^le  unwritten  code  of  rules  constituting  the  cost-book  custom.^ 

However,  at  the  present  day,^  the  majority  of  such  companies 
are  worked  according  to  expressly  defined  rules.^  In  some 
cases  these  rules  are  little  more  than  an  echo  of  the  custom ; 
and,  where  this  is  so,  the  companies  are,  of  course,  as  strictly 
cost-book  companies  as  if  they  were  without  a  code.  But,  in 
others,  the  rules  depart  more  or  less  from  the  custom ;  and, 
where  this  is  so,  the  companies  cannot  properly  be  said  to  be 
cost-book  companies  at  all.^  Where  rules  exist  they  should 
be  entered  in  the  cost-book,  and  signed  by  the  members.^'^ 
Indeed  it  is  sometimes  made  obligatory  on  the  members  to 
sign  them  before  they  can  become  entitled  to  the  privileges 
of  membership.     But  notwithstanding  such  an  obligation,  a 

1  Curling  v.  Flight,  6  Ha.  45  ;  2  Ph.  »  Proc.  in  Stan.  (1856),  Introd.  Not., 

614  ;  Proc.  in  Stan.  (1856),  Introd.  Not.  19. 

23 ;  Kittow  v.  Liskeard,  sup.     Where  "•  See    Tippet    v.   Johns,    Tapping, 

a  cost-book  company  possessed  a  com-  187. 

mittee  of  management  and  a  secre-  '"  Vivian  v.  ]\Iowatt,  8  L.  T.  480. 
tary ;  and  the  latter  had  the  custody  '■  See    Bodmin   United    IMines,   23 
of  the  books,  subject  to  the  order  of  Beav.  379 ;  Cox's  Case,  4  De  G.  J.  & 
the  committee  ;   and  an  action  was  S.  55  n.,  56  n.    See  also  Curling  v. 
brought    by    some    of   the  members  Flight,  2  Ph.  618. 
against  the  other  members  and  the  ''  This,  no  doubt,  explains  the  con- 
committee  ;  but  the  secretary  was  not  flicting  statements  in  Bodmin  United 
made  a  party ;  an  order  for  inspection  Mines,  sup.,  and  Cox's  Case,  sup.,  and 
was  made  against  one  of  the   com-  in  Frank  Mills  Co.,  23  Ch.  D.  55,  56. 
mittee,  although  he  alleged  that  he  **  See  Frank  Mills  Co.,  stq:). 
had  no  individual   control   over   the  '•'  Bodmin  United  Mines,  s«2'-    Cox's 
secretary:  see  Chaffers  v.  Woolner,  30  Case,  sup.     See  Frank  Mills  Co.,  sup. 
L.  T.  126.  56. 

-  Curling  u.  Flight,  s?(7). ;  Kittow  y.  '"  Tapping,  16. 
Liskeard,  suj). 
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person  may,  witlioiit  signing,  be  deemed  to  have  become  a 
member ;  and  may  be  liable  to  creditors  accordingly.^ 

It  has  been  said  to  be  customary  in  companies,  purporting  Commence- 
to  be  worked  on  the  cost-book  system,  in  cases  where  a  fixed 
capital  has  been  agreed  upon,  to  commence  working  as  soon 
as  all  the  capital  has  been  subscribed  for,  although  no  instal- 
ment may  have  been  received  in  respect  of  a  considerable  part 
of  it.'  However  this  may  be,  it  is  quite  clear,  that,  where  a  fixed 
capital  has  been  agreed  upon,  and  the  working  has  been  com- 
menced, and  then  abandoned,  before  a  considerable  portion  of 
the  capital  has  been  subscribed  for,  an  allottee  is,  pyinul  facie, 
entitled  to  recover  back  from  the  promoters  the  deposits  which 
he  may  have  paid.-'  But,  of  course,  knowledge,  followed  by 
laches,  may  deprive  him  of  his  rights.*^  It  need  hardly  be 
said,  that  where  the  prospectus  of  a  cost-book  company  pro- 
vides, that  the  capital  shall  not  be  less  than  a  specified 
amount ;  and  the  rules  provide,  that,  upon  a  fixed  proportion 
being  subscribed  for,  the  working  may  be  commenced ;  a 
member  cannot  escape  from  his  position  by  alleging  that  the 
rules  are  inconsistent  with  the  prospectus.'^ 

Where  a  cost-book  company  has  its  origin  in  fraud,  and  a  Fraud  in 
member  is  thereby  induced  to  contribute  to  it,  he  may  recover  cost-book 
damages  for  any  injuries  sustained  by  him.^'     And  he  may  '^o"'^'^'"'^''^- 
have  his  contract  to  take  shares  altogether  rescinded,  and  the 
money  paid  l)y  him  recovered,  if  he  is  in  a  position  to  return 
the  shares  in  the  same  state  as  when  he  took  them."     He 
cannot,  however,  have  the  latter  remedy,  if  he  has  received 
dividends  on  the   shares ;    or  if   the  company,  having  been 
originally  unlimited,  has  l)een  registered  as  a  limited  company. 
For,  in  such  cases,  his  position,  as   respects  a  return  of  the 

1  Hawkins'   Case,  2  K.   &  J.  258 ;  ante,  p.  509. 

liowen's  Case,  4  W.  R.  800.    The  exist-  •'  Barstow  v.  Reynolds,  24  L.  T.  S3, 

<  nee  of  rules  may  sometimes  relieve  278;  Johnson  v.  Goslett,  siq). 

members  from  being  bound  by  any-  •*  Hawkins'  Case,  2  K.  &  J.  253. 

thing  which  does  not  appear  therein  :  »  26. ;  Richardson's  Case,  4  W.  R. 

M-u  Thomas  v.  Holjler,  4  iJc  G.  F.  &  G70. 

J.  199.  '■•  Clarke   v.    Dick.son,    K.   V,.  &   E. 

-  Johnson  v.  Cxoslctt,  3  C.  B.,  N.  S.  148  ;  Chester  v.  Spargo,  18  L.  T.,  N.  S. 

5G9,  577;  affirming  S.  C,  18  C.  B.  728.  314. 

In  strictness  a  fixed  capital  is  foreign  "  Clarke  v.  Dickson,  sup. ;  Chester 

to  the  nature  of  the  co.st-book  system  :  v.  Spargo,  sup. 
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Rateabilitv. 


IMay  sue  and 
be  sued  in 
cost-book 
name. 


Stannary 
company  not 
being  cost- 
book  com- 
pany. 


shares,  lias  been  altered.^  And  a  member,  who  alleges  that 
the  prospects  of  a  cost-book  midertakmg  were  exaggerated  by 
the  dh'ectors,  is  not,  of  com'se,  entitled  to  a  remedy  of  any 
kind,  if  he  has  had  as  full  an  opportunity  as  the  directors  of 
ascertaining  the  real  prospects.'-  And  he  may  lose  the  remedy 
to  which  he  would  be  otherwise  entitled,  if  he  has  failed  to 
act  with  common  prudence.'^  Where  there  is  a  substantial 
variation  between  the  prospectus  of  a  cost-book  company  and 
its  rules ;  and  a  member  has  become  such  on  the  faith  of  the 
prospectus ;  and  the  company  is  wound  up  ;  there  may  be 
no  right  to  place  him  on  the  list  of  contributories.^ 

The  members  of  a  cost-book  company  may  have  a  possession 
for  rating  purposes.'' 

A  cost-book  company,  although  unincorporated,  may  sue 
and  be  sued  like  any  other  partnership  in  the  partnership 
name.*^' 

ifS)  Bcriistration. 

A  company  (not  being  a  cost-book  company)  engaged  in 
working  "subject  to  the  Stannar}^  jurisdiction,"'^  and  consist- 
ing of  seven  or  more  members,  may  be  registered  under  the 
Comp.  Act,  1862.^  Such  a  company,  if  existing  at  the 
commencement  of  the  Act,  may  be  registered  as  limited  by 
shares,  provided  the  members  have  previously  agreed  upon  a 
fixed  capital;^  although  only,  it  would  appear,  in  such  a  case.^" 
And,  subject  to  this,  every  such  company,  whether  existing  at 
the  commencement  of  the  Act,  or  formed  subsequently,  may  be 


1  Clarke  v.  Diclison,  stip. 

-  Jennings  v.  Brougliton,  17  Beav. 
234  ;  5  De  G.  ]\I.  &  G.  126.  The  mine 
was  .a  cost-book  mine:  see  the  report 
in  22  L.  J.  Ch.  587. 

•'  Robson  V.  Devon,  3  Jur.  N.  S. 
576;  Aib.  245. 

■*  See  Richardson's  Case,  4  W.  R. 
670.  In  an  action  against  the  direc- 
tors of  a  cost-book  company  for  mis- 
representations in  their  prospectus,  a 
book  purporting  to  be  a  former  cost- 
book  of  the  company,  and  to  contain 
accounts  of  disbursements,  is  not 
admissible  in  evidence,  unless  it  be 
shown  that  it  was,  in  fact,  kept  by  the 


inirser  while  he  was  acting  as  such : 
Shrewsbury  v.  Blount,  2  Man.  &  G. 
475,  496 ;  2  Scott,  N.  R.  588. 

5  Kittow  V.  Liskeard,  L.  R.  10  Q. 
B.  7. 

«  See  Escott  v.  Gray,  47  L.  J.  C.  P. 
606. 

''  See  ante,  p.  508. 

^  See,  as  to  existing  companies,  and 
the  formalities  to  be  conaplied  with 
before  or  upon  registration,  ss.  179, 
180,  181,  183,  184,  186,  187,  190,  196 ; 
as  to  future  companies,  and  the  like 
formalities,  ss.  14  ct  seq. 

s  Ss.  179,  181. 

1°  lb. ;  Lindley,  97. 
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registered  as  unlimited,  or  as  limited  by  shares,  or  as  limited 
by  guarantee.^ 

A  cost-book  company  (whether  within  or  without  the  Cost-book 
Stannary  limits)  is  equally  capable  of  registration.  But  it  *^°™^-''"^^' 
is  essential,  that,  if  intended  to  be  limited  by  shares,  it  should 
not  have  existed  at  the  commencement  of  the  Act.  For  the 
agreement  upon  a  fixed  capital,  which  would  in  that  case 
be  necessary,  would  be  a  departure  from  the  normal  type  of 
the  cost-l)ook  system.^  iVnd  if  the  members  of  a  cost-book 
company  formed  after  the  commencement  of  the  Act  desire  to 
register  thereunder,  they  must,  it  would  seem,  contrary  to  the 
practice  in  many  of  such  companies,"  make  it  subject  in  some 
shape  to  a  written  code  of  rules. ^ 

It   is,    however,  purel}'   optional   with   the   members   of   a  Registration 
company  (whether  cost-book  or  otherwise)  engaged  in  working  stamiai-y 
"subject  to  the  Stannary  jurisdiction,""'  even  if  they  consist  '^°"''P'"'"6s. 
of  more  than  twenty  persons,   whether  they  will  register  or 
not.     They  are,  whatever  the  number  of  their  proprietary  may 
be,  exempted  from  the  necessity  for  registration  by  an  express 
provision  of  the  Comp.  Act,  186'2,*^     And,  as  may  be  supposed, 
such  companies  frequently  take  advantage  of  this  provision, 
and  avoid  the  inconvenient  consequences  of  registration, 

"Where  a  meml)er  of  a  cost-book  company  ceases  to  l)e  such  ;  Effect  of 
and  the  company  afterwards  is  registered  and  wound-up  under  and  winding- 
the  Comp.  Act,  1862 ;  he  cannot  be  placed  on  the  B.  Hst  of  cost°hJok"''"' 
members,  although  he  ceased  to  be  a  member  within  a  year  member, 
prior  to  the  winding-up.     For  the  company  cannot,  by  regis- 
tering after  he  has  ceased  to  l)e  a  member,  alter  his  position.' 
He  may,  however,  l)e  made  liable  in  an  independent  proceeding 

'  Comp.  Act,  1862,  ss.  179,  180, 181.  the  regulations  contained  in  Table  A. 

-  Aiite,   p.    509.     Such    an    agree-  of  the  Act :  Comp.  Act,  1862,  ss.  14, 

ment  was  made  in  Be  Appletreewick  15.     Of   course,  there  is    nothing  to 

Co.,  18  Eq.  95.     As  to  the  necessity,  prevent  the  members  of  a  cost-book 

whore  such  a  registration  takes  place,  company  from  converting  it   into   a 

of  observing  uberrima  fides  towards  limited  company.    As  to  fraud  in  such 

the  public,  see  ib.  a  case,  see  Ambrose,  &c.,  Co.,  14  Ch. 

■'  Ante,  p.  510.  D.  390. 

■*  Companies  formed  after  the  com-  -^  See  ante,  p.  508. 

mencement  of  the  Act,  and  registering  •"■  S.  4. 

under  it,  must  either  possess  a  code  of  '  See  Lofthouse's  Case,  2  Do  O.  &  J. 

rules  contained  in  formal  articles  of  69,  a  decision  under  one  of  the  former 

association,  or  must  become  subject  to  Acts. 

yi.M.  E  T, 
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in  respect  of  transactions  prior  to  the  time  when  he  ceased  to 
be  a  member.^ 

A  company  working  within  the  Stannary  limits,  and  regis- 
tered under  the  Comp.  Act,  1862,  may  have,  and  in  many 
cases  has,  its  registered  office  elsewhere  than  in  Cornwall 
or  Devon.'- 

Resolutions  for  amalgamating  Stannary  companies, ■''  must 
be  registered  in  the  Stannary  Court,  and  do  not  take  effect 
until  registration.^ 

Every  limited  Stannary  company  is  liound  under  penalties 
to  keep  a  register  of  all  mortgages  and  charges  specifically 
affecting  its  property  ;  to  be  open  to  inspection  by  any  creditor 
or  member.  And  if  such  inspection  is  refused,  the  Court  may 
compel  an  immediate  inspection.'' 

Mortgages,  mortgage  debentures,  and  other  documents, 
whereby  power  is  given  by  any  Stannary  company  (whether 
registered  or  not)  to  take  possession  of  mining  effects,  must  be 
registered  at  the  office  of  the  registrar  of  the  Stannary  Court 
within  twenty-eight  days ;  and  the  register  is  open  to  inspec- 
tion of  all  applicants  at  all  reasonable  times  ;  and  no  such 
document,  unless  so  registered,  confers  any  title  against  claims 
for  work  done,  or  for  goods  supplied.  But  such  registration 
does  not  affect  any  priority  in  respect  of  wages  under  the 
Stan.  Act,  1887.'^ 

A  copy  of  all  leases,  grants,  and  licences,  giving  a  right  to 
work  mineral  property  in  the  Stannaries,  and  of  all  assign- 
ments and  contracts  for  the  sale  thereof,  must  be  filed  at  the 
same  office  within  fourteen  days  ;  and  in  default,  no  such 
instrument  is  enforceable.^ 

A   register   of   members   is   required  to  be  kept  by  every 


1  See  Welsh  Potosi  Co.,  27  L.  J.  Cli. 
.311. 

"  See  East  Botallack,  &c.,  Co.,  .34 
Beav.  82  ;  Penhale,  &c.,  Co.,  2  Ch.  899, 
408.  The  Comp.  Act,  1862,  s.  174,  em- 
powered the  Board  of  Trade  to  require, 
that  the  Registrar's  office  of  the  Vice- 
Warden's  Court  should  be  one  of  the 
offices  for  the  registration  of  such  a 
company.  See  now  59  &  GO  Vict, 
e.  45,  s.  1. 


•'  See  jMst,  p.  545. 

-•  Stan.  Act,  1887,  s.  27. 

5  Comp.  Act,  1862,  s.  43.  See,  as  to 
the  construction  of  this  sect.,  Wright 
V.  Horton,  12  A.  C.  371,  disapproving 
of  Native  Iron  Co.,  2  Ch.  D.  345. 

G  Stan.  Act,  1887,  s.  19.  As  to 
priority  in  respect  of  wages,  see  post, 
p.  523. 

'  S.  20. 
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registered    Stannaiy  company  ;^    and   must   be   kept   at   the  members  of 
registered   office    of    the    company  ;    and    every   member   is  compaiiies— 
entitled  to  inspect  it,  and  obtain  a  copy.      And  in  case  such  \"^pectiou  of 

documents. 

inspection  or  copy  is  refused,  the  Stannaiy  Court  may  compel 
an  immediate  inspection.-  And  if  a  name  is  improperly 
entered  or  omitted  in  the  register,  the  register  may  be 
summarily  rectified. •'  Moreover,  any  member  or  creditor 
of  a  cost-book  company  within  the  Stannaries  may,  although 
no  suit  be  pending  touching  the  mine  or  the  meml)ers,  obtain 
from  the  Court  an  order  for  the  production  of  a  list  of  all  the 
members.  And  if  such  list  is  not  produced,  the  Court  may 
declare  that  the  company  is  not  constituted  on  the  cost-book 
sj'stem.  And  any  member  of  a  cost-book  company  within 
the  Stannaries  may,  although  no  suit  be  then  pending,  ol)tain 
an  order  for  the  production  of  the  cost-books  of  the  mine,  list 
of  members,  and  such  other  books  and  documents  relating  to 
the  mine  and  management  as  the  Court  may  think  proper. 
And  the  Court  may  enforce  the  order  by  attachment  within 
the  Stannaries,  or  by  causing  the  same  to  be  made  a  rule 
of  the  High  Court.^  The  mere  fact  that  a  member  has 
presented  a  winding-up  petition  does  not  (as  it  does  not  in  the 
High  Court)  justify  an  order  for  inspection  under  the  latter 
provisions.  But,  if  grounds  are  shown,  the  petition  m.aj 
properly  ])e  ordered  to  stand  over,  to  allow  the  petitioner  to 
enforce  his  right  to  inspection.''  The  right  of  inspection  under 
these  provisions  is  personal  to  the  member,  and  does  not 
extend  to  his  solicitors  or  agents.'' 

Every  unregistered  Stannary  company  is  l)ound,  if  it  has  Filing  of 
any  written  rules  or  regulations,  to  file  a  true  copy  of  them  stammry 
at  the  office  of  the  registrar  of  the   Stannary  Court ;    to  be  companies, 
subject  to  inspection  by  all  applicants  at  reasonable  times. 
And  if  it  neglects  to  do  so,  any  member  or  creditor  may  apply 
to  the  Court  for  an  order  compelling  it." 

'  Comp.  Act,  1862,  s.  25.  lOG. 

-  S.  32.  '■•  76. 

•'  S.  35.     See  ante,  pp.  489.  492.  '  Stan.  Act,  18G9,  s.  9.     R.31  of  tlic 

*  18  &  19  Vict.  c.  32,  s.  22 ;  59  &  GO  same  Act   provided   that  a  company 

Vict.  c.  45,  s.  1.      See   South   Lady  engaged    in    or    formed    for    working 

Bertha  Co.,  2  J.  &  H.  387.  a  mine  within    the    Stannaries,   and 

•'  West  Devon,  &c.,  Mine,  27  Ch.  D.  registered    either   at   the   joint-stock 
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(y)  Maiiafinnciit. 

In  the  intervals  between  meetings  the  purser  or  other  agent 
of  a  cost-book  company  orders  goods  for  the  concern,  and  acts 
generally  for  the  adventurers.^  He  also  keeps  the  accounts, 
and  enters  them  in  the  cost-book.'  And  the  purser  or  other 
agent  of  every  Stannary  cost-book  mine  is  under  a  statutory 
duty,  enforceable  by  a  penalty,  once  at  least  in  every  sixteen 
weeks,  to  make  true  entries  in  the  cost-book,  or  other  books  or 
papers  of  the  mine,  of  accounts  showing  the  actual  financial 
condition  of  the  company  at  the  end,  either  of  the  financial 
month  of  the  company  last  preceding  the  time  of  entry,  or  of 
the  calendar  month  last  preceding  that  time,  including 
a  statement  of  all  credits,  debts,  and  liabilities,  and  distin- 
guishing the  amount  of  calls  paid  and  calls  not  paid,  and 
all  other  entries  required  to  be  made  by  the  custom  of  the 
Stannaries,  or  the  direction  of  the  company."  The  purser 
or  other  agent  is  liable,  under  penalties,  for  every  false  entry 
made  or  material  particular  omitted  in  the  accounts  to  his 
knowledge  ;  and  the  manager  is  under  a  like  liability.^ 

The  purser  or  other  agent  of  a  Stannary  cost-book  mine 
is  under  a  statutory  duty,  enforceable  under  a  penalty,  to 
convene  an  ordinary  meeting  of  the  shareholders  once  at  least 
in  every  sixteen  weeks  for  the  transaction  of  ordinary  business."' 
Independently,  however,  of  statute,  the  purser  or  other  agent 
of  a  cost-book  company  (whether  within  or  without  the  Stan- 
naries) convenes  meetings  of  the  adventurers  at  fixed  periods. 


companies'  office  in  London,  or  at 
the  office  of  the  assistant  registrar  at 
Truro,  should  transmit  copies  of  all 
documents,  which  were  required  to 
be  registered,  for  registration  in  the 
other  of  such  offices.  But  by  an 
order  of  the  Board  of  Trade  of  22nd 
March,  1897,  the  office  for  registra- 
tion at  Truro  was  abolished,  and  the 
duties  of  the  assistant  registrar  trans- 
ferred to  the  registrar  in  London. 

>  Kittow  V.  Liskeard,  L.  R.  10  Q.  B. 
9,  10. 

-  lb.     See  also  Mare  r.  IMalachv,  1 


M.  &  Cr.  560. 

=*  Stan.  Act,  1887,  s.  23.  This  was 
evidently  intended  to  replace  s.  9  of 
Stan.  Act,  1869,  which  is  not,  how- 
ever, in  terms  repealed.  The  purser 
or  other  agent  does  not  appear  to  be 
entitled,  as  such,  to  the  exclusion  of 
the  other  adventurers,  to  the  custody 
of  vouchers  for  payments,  even  prior 
to  the  passing  of  his  accounts :  see 
Attwood  V.  Ernest,  13  C.  B.  890,  891, 
892. 

-•  Stan.  Act,  1887,  s.  24. 

5  Stan.  Act,  1887,  s.  25. 
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usually  every  two  or  three  months.^  Except  where  it  is 
otherwise  necessary,-  or  is  otherAvise  provided  by  the  rules 
of  any  unregistered  company  working  "  subject  to  the  Stannary 
jurisdiction,"-^  resolutions  passed  by  a  majority  in  value  of  the 
members  present  at  a  meeting  in  person  or  by  proxy  are, 
under  a  statutory  provision,  binding  on  the  company.^  Some- 
times in  such  cases  it  is  necessary  that  a  special  notice  should 
be  given  of  the  meeting.  By  this  is  meant  seven  clear  days' 
notice.'  And  sometimes  it  is  necessary  that  a  resolution 
should  be  special.  B}-  this  is  meant  a  resolution  passed  at 
a  meeting  with  special  notice,  and  confirmed  at  a  subsequent 
meeting  with  special  notice,  such  subsequent  meeting  being 
held  not  less  than  fourteen  days  nor  more  than  a  month  after 
the  ]3rior  meeting.''  Independently,  however,  of  statute,  a 
cost-book  company  (whether  within  or  without  the  Stannaries) 
is,  jjyimd  facie,  governed  by  a  majority  of  shares,  not  of  voices.'' 
A  single  shareholder  of  an  unregistered  Stannary  company 
cannot  constitute  a  meeting.^ 

At  every  statutory  meeting  of  a  Stannary  cost-book  company  Business 
the  purser  or  other  agent  is  under  a  statutory  duty,  enforceable  nieethios. 
under  a  penalt}^  to  lay  before  the  meeting  the  cost-book 
containing  the  accounts  and  other  matters  required  to  be 
entered  therein,'^  with  a  list  of  shareholders  whose  calls  are 
in  arrear,  and  the  amounts  of  such  arrears  ;  and  to  allow 
it  to  be  inspected  by  any  shareholder  present.^"  The  accounts 
of  any  unregistered  Stannary  company  may  also,  under  a 
statutory  provision,  be  audited  at  any  meeting  with  special 
notice.^^  And,  independently  of  statute,  at  the  periodical 
meetings  of  a  cost-book  company  (whether  withhi  or  \vithout 
the  Stannaries),  the  accounts  are  passed  and  allowed  ;  divi- 
dends declared  and  divided  amongst  the  adventurers  in 
proportion   to    their   respective   shares,  if   there   is   a  credit 

1  See  Kittow  v.  Liskcard,  L.  R.  10  ''  S.  G.     As  to  service  of  notices,  see 

Q.  B.  9,  10,  s.  8. 

-  The  cases  where  it  is  necessary  '  Tapping,   3,   66;    Proc.   in   Stan. 

will  be  noticed  in  subsequent  parts  of  (1856),  Introd.  Not.  23. 
this  chapter.  *  Sharp  v.  Dawes,  2  Q.  B.  D.  26. 

■'  See  ante,  p.  508.  '■'  See  ante,  p.  510. 

■*  Stan.  Act,  1869,  s.  4.  •"  Stan.  Act,  1887,  s.  25. 

^  S.  5.  "  Stan.  Act,  1869,  s.  10. 
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baUince  ;  iiiid  calls  made,  if  there  is  a  debit  balance.^  Agents 
of  the  company  are  also,  if  necessary,  appointed  or  removed 
thereat  ;  and  the  general  business  and  operations  of  the 
concern  are  discussed  and  considered,  and  any  necessary 
orders  and  directions  given  with  reference  thereto.^  Entries 
are  made  in  the  cost-book  of  the  resolutions  from  time  to 
time  come  to  at  the  meetings  of  a  cost-book  company.-^ 

After  the  accounts  have  been  laid  before  a  statutory  meeting 
of  a  Stannary  cost-book  company,  they  must  be  printed,  and 
a  copy  sent  to  each  shareholder,  and  also  to  the  lessor.^ 

Any  unregistered  Stannary  company  may  by  special  resolu- 
tion,' passed  by  not  less  than  three-fourths  in  value  of  the 
members  present  in  person  or  by  proxy,  from  time  to  time 
alter  its  rules,  or  make  new  or  additional  rules.''  But  such 
rules  must  not  be  inconsistent  with  the  provisions  of  the  Stan. 
Act,  1869  ;  or  abrogate  any  special  rules  existing  at  the 
passing  of  that  Act  for  the  management  of  any  company ;  or 
authorize  the  making  of  any  special  rule  to  enable  a  company 
existing  at  the  passing  of  that  Act  to  borrow  money .^ 

Printed  copies  of  the  Stan.  Act,  1887,  and  of  the  rules  and 
regulations  for  the  time  being  in  force  in  any  mine,  must  be 
kept  posted  up  in  the  smiths'  shop,  and  in  the  miners'  dry 
or  changing  shed.^ 


6.— ACCOUNT— CALLS   AND   CONTRIBUTION. 


Account  in 

cost-book 

companies. 


(a)   Acconnt. 

Any  member  of  a  cost-book  company  may  obtain  an  account 
against  the  others  ;  and  without  seeking  a  dissolution.''  To 
every   action    for    an    account    all   the   members   should   be 


'  Curling  v.  Flight,  2  Ph.  614  ;  Kit- 
tow  V.  Liskeard,  L.  R.  10  Q.  B.  9,  10. 
See  Watson  v.  Spratley,  10  Exch.  222, 
225. 

-  Proc.  in  Stan.  (1856),  Introd.  Not. 
22,  23  ;  Kittow  v.  Liskeard,  sup.  As  to 
giving  notice  under  the  Met.  INIines 
Reg.  Act,  1872,  of  a  change  of  purser, 
see  post,  p.  710. 

■*  Proc.  in  Stan.  (1S5G),  Introd.  Not. 
22  ;  Kittow  v.  Liskeard,  sup.  10. 


-•  Stan.  Act,  1887,  s.  26. 

'"  See  ante,  p.  517. 

«  Stan.  Act,  1869,  s.  7. 

'  lb. 

s  Stan.  Act,  1887,  s.  35. 

9  18  &  19  Vict. c.  32,  s.  6  (repealed); 
59  &  60  Vict.  c.  45,  s.  1  ;  Proc.  in  Stan. 
(1856),  Introd.  Not.  25.  Cf .  the  case  of 
ordinary  partnership,  ante,  pp.  125^ 
129. 
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parties  ;^  unless  they  are  so  numerous,  that  it  would  be  incon- 
venient to  join  them.-  The  remarks  previously  made,'"'  as  to 
the  right  of  the  mortgagee  of  one  of  several  partners  in  an 
ordinary  mining  concern  to  obtain  an  account  and  foreclosure 
against  the  others,  apply  to  cost-book  mines. ^ 

(/3)   Calls. 

It  need  hardly  be  said,  that,  to  enalile  payment  of  a  call  to  Validity  of 
be  enforced,  the  meeting  at  Avhich  it  is  made  must  be  validl}^  "^°' 

held.^ 

"Where  a  call  is  made  by  the  members  of  any  unregistered  Stannary 
company  working  "  subject  to  the  Stannary  jurisdiction,"*'  the  statutory^ 
company  may  direct  that  discount,  not  exceeding  Mo  per  cent.,  ''^<^'^i°'^'  ^'^■ 
shall  be  allowed  on  punctual  paj-ment ;  and  that  interest  at 
the  same  rate  may  be  charged  on  amounts  due  on  calls,  and 
remaining  unpaid."  And  where  any  such  call  is  made,  and  is 
not  paid  by  the  appointed  time,  it  ma}^  with  interest  and  costs, 
Ije  recovered  by  the  compaii}-  by  an  action  in  any  Court  of  law, 
in  the  name  of  the  purser  or  other  agent  ;  whether  such 
purser  or  other  agent  is  a  member  of  the  company  or  not."* 
And  a  call  may,  at  any  meeting  with  special  notice,''  be  made 
l)y  any  such  company,  for  the  purpose  of  defraying  estimated 
expenses  to  be  incurred  within  three  months  thereafter  ;  ^"  and, 
if  unpaid,  may  be  recovered  in  the  same  manner  as  a  call  for 
past  expenses. ^^  But  where  judgment  is  recovered  in  any  such 
action,  the  purser  or  other  agent  is  not  entitled  to  present 
a  Ijankruptcy  petition  in  his  own  name  against  the  member 

1  Sibley  v.  Minton,  27  L.  J.  Ch.  53  ;  303,  304. 

Cox  V.  Stephens,  11  W.  R.  929,  930.  '=•  Moore  r.  Hammond,  GB.  &  C.  45G 

In  an  action  seeking  that  a  partner  (a  case  of  a  cost-book  mine,  although 

may  be  ordered  to  transfer  a  particu-  not  so  stated  in  the  report)  ;  Sharp  v. 

lar  share,  an  account  may  (without  Dawes,  2  Q.  B.  D.  26. 

making  the  other  partners  parties)  be  "  See  ante,  p.  508. 

had  against  him  of  the  profits  of  that  ^  Stan.  Act,  1869,  s.  12. 

share:  Mare  v.  Malachy,  1  INI.  &  Cr.  >*  S.  13.     For  what  is  necessary  to 

559;  Turner i;.  Hill,  11  Sim.  1 ;  Turner  be  alleged  and  proved  in  such  action, 

V.  Tyacke,  ib.  16 ;  Tumor  v.  Borlase,  see  ib.     See  Sharp  v.  Dawes,  2  Q.  B. 

ib.  17.  D.  26. 

-  See  Hichens  v.  Congrevo,  4  Kuss.  "  See  ante,  p.  517. 

562.  '"  Stan.  Act,  1869,  ss.  10,  11. 

='  Ante,  pp.  129,  130.  "  S.  13. 

■*  Watson    V.   Eales,    23  Beav.  294, 


520 


COST-BOOK    AND    STANNAP.Y 


[chap.    XIX. 


Cost-book 
companies- 
collusive 
creditor's 
action,  &c. 


in  respect  of  the  judgment  debt.     The  company  must  itself 
petition.^ 

These  are,  however,  statutory  provisions.  Independently  of 
statute,"  the  only  legal  remedy,  which,  in  most  cases,  a  cost- 
book  company  (whether  within  or  without  the  Stannaries)  has 
against  a  defaulter,  is  to  induce  some  creditor  to  sue  him."' 
Except  under  special  circumstances,^  there  is,  independently 
of  statute,  no  direct  legal  remedy.'^  And  in  a  case,  where,  l)y 
the  rules  of  a  cost-book  company,  it  was  provided,  that  "  calls 
in  arrear  shall  be  considered  to  be  debts  due  from  the 
shareholders  so  in  arrear  to  the  purser;"  and  that,  in  an 
action  by  the  purser  to  enforce  payment,  "  the  defendant 
shall  not  be  at  liberty  to  set  up  or  plead  a  partnership  with 
the  purser  as  a  defence ;"  it  was  held  that  the  purser  had  no 
right  to  sue.''^  In  cases,  however,  where  the  statute  may 
be  resorted  to,  a  collusive  action  by  a  cost-book  company 
in  the  name  of  a  creditor  will  be  stayed  ;  although,  if  the 
defendant  is  in  default  as  respects  calls,  he  will  be  required 
to  pay  them  as  the  price  of  the  stay."^  Indeed,  even  where  the 
statute  may  not  be  resorted  to,  a  collusive  action  may  be 
stayed  at  the  instance  of  a  defaulter,  upon  payment  of  calls.** 


1  In  re  Nance,  1893,  1  Q.  B.  590. 

2  The  statute  only  applies  to  cona- 
panies  subject  to  the  Stannary  juris- 
diction :  see  s.  3 :  see  ante,  p.  508. 

3  See  Escott  v.  Gray,  47  L.  J.  C.  P. 
606  ;  In  re  Nance,  sup.  594. 

■•  For  an  instance  of  which  see 
Sedgwick  v.  Daniell,  2  H.  &  N.  319. 

*  Weekes  v.  Snell,  23  L.  T.  224  ; 
Hybart  v.  Parker,  4  C.  B.,  N.  S.  209  ; 
Kittow  V.  Liskeard,  L.  R.  10  Q.  B.  9  ; 
In  re  Nance,  sjq).  592,  594.  Cf. 
Wyld's  Case,  1  Mac.  &  G.  1,  18  et 
seq. ;  Sibley  v.  Minton,  27  L.  J.  Ch.  53. 

''  Hybart  v.  Parker ;  Hybart  v. 
.Evens,  4  C.  B., N.  S.  209.  In  Graves 
V.  Cook  (2  Jur.  N.  S.  475),  the  directors 
of  a  cost-book  mine,  wanting  money 
to  work  it,  entered  into  an  agreement 
that  they  should  each  take  100  shares 
in  it  at  £1  per  share ;  and  each  of 
them,  accordingly,  gave  his  I.O.U.  to 
the  purser  for  £100.  An  action  being 
broiTght  on  one  of  the  I.O.U.'s,  it  was 


held,  that  this  was  evidence  of  an 
account  stated  between  the  purser  and 
the  defendant.  For  a  case,  in  which 
an  action  by  a  purser  against  share- 
holders, as  acceptors  of  a  promissory 
note,  was  defended  on  the  ground,  that 
the  purser  had  been  a  party  to  a  com- 
position deed  executed  by  such  share- 
holders, and  had  thereby  released  his 
claim,  see  Lanyon  v.  Davey,  11  M.  & 
W.  218. 

'  Escott  V.  Gray,  47  L.  J.  C.  P.  606. 

«  See  Sibley  v.  Minton,  27  L.  J.  Ch. 
353 ;  Wheal  Ludcott,  &c.,  Co.,  17  W.  R. 
746:  nom.  Jackson's  Case,  21  L.  T., 
N.  S.  67.  Of  course,  where  a  creditor 
sues  a  defaulter,  and  a  verdict  for  the 
amount  of  the  call  and  costs  is  taken; 
and  this  amount  is  smaller  than  the 
amount  of  the  debt  owing  to  the 
creditor ;  the  debt  is  not,  as  between 
the  creditor  and  the  company,  ex- 
tinguished: Wheal  Ludcott,  &c.,  Co., 

SllJ). 
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Independently  of  statiiti,^  calls  for  prospective  expenses  seem 
to  be  unknown  in  cost- book  companies. - 

A  cost-book  company  has  a  lien  on  the  shares  of  a  member  Cost-book 

',  t      T    -J  f  IT!        companies — 

for  non-payment  of  calls.     And  it  may  enforce  such  lien  by  Hen  for  non- 

the  equitable  remedy  of  sale  ;    either  as  against  the  member  P^y^^ent. 
himself,  or  as  against  his  trustee  in  bankruptcy.-' 

And,  on  non-pavment  of  anv  call  in  respect  of  shares  in  an  Stannary 

'  companies — 

unregistered  company  working  "  subject  to  the  Stannary  forfeitm-e. 
jurisdiction,"^  the  company  has  a  statutory  po\ver  to  serve  the 
defaulter  with  a  notice,  requiring  him  to  pay,  with  or  without 
interest,  and  any  expenses  which  may  have  accrued  by 
non-payment ;  and  stating,  that,  in  the  event  of  non-payment 
in  accordance  with  the  notice,  the  share  in  respect  of  which 
the  call  was  made  will  be  liable  to  l)e  forfeited.'^  And  if  the 
requisitions  of  the  notice  are  not  complied  with,  the  share 
in  question  may,  at  any  time  afterwards  before  payment, 
be,  under  the  same  power,  forfeited  by  a  resolution  passed  at 
a  meeting  Avith  special  notice.'' 

Any  share  so  forfeited  must  be  carried  to  an  account,  called  incidental 

•^  provisions. 

"The  Account  of  Forfeited  Shares;"  and  it  is  deemed  to  be 
the  property  of  the  company,  and  may  be  disposed  of  as  the 
company  think  fit ;  and  any  member  may  purchase  it,  if  sold.'' 
A  statutory  declaration  by  the  purser  or  other  agent,  that  the 
call  was  made,  and  notice  given,  and  default  and  forfeiture 
made,  is  evidence  of  the  facts  therehi  contained  as  against  all 
persons  entitled  to  the  share.  And  such  declaration,  and  the 
receipt  of  the  purser  or  other  agent  for  the  price  of  the  share, 
if  sold,  constitute  a  good  title  to  the  share.  The  purchaser 
must  be  entered  in  the  cost-book,  or  othei-  l)ooks  and  papers  of 
the  company,  as  a  member  ;  and  he  is  tbereupon  deemed  the 
holder,  discharged  as  against  the  company  from  calls  due  prior 
to  the  purchase.  And  he  is  not  bound  to  see  to  the  application 
of   the   purchase-money  ;    nor    is  his    title   affected   by   any 

1  See  n."  on  previous  page.  -20  ;  Hart  v.  Clarke,  6  De  G.  M.  &  G. 

"  The  contrary  seems  to  have  been  249 ;  Watson   v.  Eales,  23  Beav.  294, 

stated  in  Newton  v.  Daly,   1  Fos.  &  302,  303. 

F.    26.      But    see    Stan.   Act,    1869,  •»  See  ante,  p.  508. 

s.  11 ;  and  see  Proc.  in  Stan.  (1856),  ■'  Stan.  Act,  1869,  s.  16. 

Introd.  Not.  24  ;  Batten  on  Stan.  Act,  "  S.  17.     See  ante,  p.  517. 

1869,  p.  .34.  ^  S.  18. 

:'  Proc.  in  Stan.  (1856),  Introd.  Not. 


oi 
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irregularit}'  in  the  proceedings  in  reference  to  the  sale.^ 
Any  member  whose  share  is  forfeited  is  nevertheless  hable  to 
pay  all  calls,  interest,  and  expenses  payable  in  respect  of  the 
same  at  the  time  of  the  forfeiture." 

Independently  of  statute,^  shares  in  a  cost-book  company 
cannot,  unless  the  rules  of  the  company  contain  an  express 
provision  to  the  contrary,  be  forfeited  for  non-payment  of 
calls.^  And,  in  all  cases,  the  conditions,  on  which  a 
forfeiture  may  take  place,  must  be  strictly  pursued.^ 


Contribution 
in  winding- 
up. 


(y)   Conti-ihutiu)i.^ 

A  member  of  an  unregistered  cost-book  company,  who  is 
being  sued  by  creditors,  may,  if  the  concern  is  insolvent,  and 
he  is  not  in  arrear  in  respect  of  calls,  obtain  contribution  from 
his  co-adventurers  through  the  medium  of  a  winding-up  order.'' 
But  an  order  will  not  be  made  where  the  applicant  refuses  to 


1  S.  19.  Cf.,  as  to  relinquished 
shares,  jiost,  p.  543. 

2  S.  20. 

=*  The  statute  only  applies  to  com- 
panies subject  to  the  Stannary  juris- 
diction :  s.  3  :  see  ante,  p.  508. 

■»  Clarke  v.  Hart,  6  H.  L.  C.  633. 

5  lb.  See  also  Watson  v.  Eales,  23 
Beav.  294,  302,  304  ;  Rule  v.  Jewell, 
18  Ch.  D.  660,  662.  Cf.  Garden,  &c., 
Co.  V.  McLister,  1  A.  C.  39.  Where 
a  member's  shares  have  been  forfeited 
bona  fide,  he  cannot  be  subsequently 
placed  on  the  list  of  contributories 
in  respect  of  them :  Edwards'  Case, 
1  L.  T.,  N.  S.  899. 

^  A  cost-book  company,  working 
"subject  to  the  Stannary  jurisdic- 
tion "  (see  ante,  p.  508)  might  for- 
merly have  also  maintained  a  cus- 
tomary suit  known  as  a  "  purser's 
suit,"  in  the  name  of  the  purser  or 
other  agent,  against  the  defaulter,  for 
a  contribution  to  the  expenses  of  the 
working  ;  and,  in  default  of  payment, 
for  a  sale  of  the  defaulter's  shares : 
6  &  7  Will.  4,  c.  106,  s.  18 ;  18  &  19 
Vict.  c.  32,  s.  3  ;  In  re  Nance,  1893, 
1  Q.  B.  594.  And  if,  upon  the  sale, 
the  proceeds  were  insufficient  to 
satisfy  the  debt,  costs  of  action,  and 


expenses  of  sale,  the  payment  of  the 
residue  might  have  been  enforced  in 
the  same  manner  as  other  judgments 
for  payment  of  money  were  enforce- 
able :  18  &  19  Vict.  c.  32,  s.  3.  But 
the  only  person  who  could  in  general 
have  been  made  liable  for  contribu- 
tion was  the  person  whose  name 
appeared  in  the  cost-book  as  the 
owner.  The  purser  could  not  have 
made  a  person  liable  on  the  mere 
ground,  that  he  had  agreed  to  become 
a  member  :  Tippet  v.  Johns,  Tapping, 
187.  Purser's  suits  were,  however, 
abolished  by  r.  5  of  County  Court 
(Stan.  Jur.)  Rules,  1897. 

^  See  Pennant,  &c.,  Co.,  15  Jur. 
1192;  Bosworthon  Co.,  26  L.  J.  Ch. 
612  ;  Wheal  Anne  Co.,  10  W.  R.  330; 
S.  C.  30  Beav.  601 ;  Trefoil,  &c.,  Co., 
2  J.  &  H.  421 ;  South  Lady  Bertha 
Co.,  ib.  376 :  decisions  under  the 
former  Winding-up  Acts.  See  also 
Welsh  Potosi  Co.,  27  L.  J.  Ch.  311. 
An  unregistered  company  was  there 
registered :  the  registered  company 
was  wound-up  ;  and  the  unregistered 
company  was  subsequently  wound-up 
under  an  independent  order  :  ante, 
p.  514. 


SECT,    i.]  COMPANIES RIGHTS    OF    MINERS.  52jJ 

pay  his  calls,  and  the  company  is  able  to  meet  its  pecuniaiy 
engagements.^ 

c— RIGHTS   OF   MINERS. 

The  "  wages  "  of  "  miners  "  (up  to  an  amount  not  exceeding  Wages  a  first 
three  months'  -wages)  constitute  a  first  charge  on  the  "mining     ^'^^°^' 
effects,"    and  all  other  the   assets    of    a    Stannary  company' 
in  priority  to   all   claims    by  lessors,    mortgagees,    or   other 
creditors.- 

If  a  miner,  on  leaving  a  Stannary  mine,  gives  the  manager  Entry  of 
a  written  memorandum  of  the  wages  claimed  by  him  to  be  miner  leaving- 
due,  the  manager  must  enter  such  claim  in  the  books  of  the  °^'  ^■'^^^"■ 
company.'^     Similarly  on  notification  of  the  death  of  a  miner, 
the  manager  must  enter  the  death  and  the  amount  of  wages 
due  or  claimed  in  the  books  of  the  company.^ 

And  on  the  execution  of  am'  process  against  a  Stannaiy  Sheriff  to 

,  ,       .  p.  J       1  /  •       p  make  pro- 

company,  the  sherirt  must  obtain  from  the  purser  or  other  vision  for 
agent  a  statement  of  the  total  sum  due  for  wages,  and  then  '•'^^S^^- 
seize  and  sell  sufficient  to  satisfy  not  only  the  judgment  debt 
and  costs,  but  also  the  sum  due  for  wages,  and  (before  paying 
the  judgment  debt  and  costs)  pay  the  amount  of  such  wages 
to  the  purser  or  other  agent  for  distribution.' 

Orders  for  payment   of   wages   made  b}'  justices,  may  be  Distress  to 

"^  .    .  •        /•    enforce  orders 

enforced  by  distress  on  the  mining  enects  of  a  Stannary  mine.*'  as  to  wages. 
A  Stannary  company  may  retain  seven  davs'  wages,  and  Payment  of 

wages — sur- 

110  more,  from  the  wages  earned  by  a  surface  miner.     Subject  face  miner, 
to  this,  surface  miners  must  be  paid  once  a  fortnight,  and  the 
amount   retained   must   be   paid  to  the   miner  within  seven 
days  of  his  ceasing  to  be  employed. '^ 

Miners  employed  by  contract  underground  in  a  Stannary  i\iiner  cm- 
mine,  must  be  paid  their  wages  within  fourteen  days  from  the  contract" 
expiration  of  the  contract.     At  the  end  of  twenty-eight  days  underground, 
from  the  commencement  of  the  contract,  and  of  every  subse- 
quent fourteen  days  during  its  continuance,  every  such  miner  is 

'  See  Wyld's  Case,  1  Mac.  &  G.  1 ;  •''  S.  5  (1). 

1  H.  &  T.  125  :  a  decision  under  one  •»  S.  5  (2). 

of  the  former  Acts.  '  S.  C. 

-  Stan.  Act,  1887,  s.  4.     As  to  the  "  S.  7. 

meaning  of  "  wages,"  "  miners,"  and  "  S.  11. 
"  mining  effects,"  see  s.  2. 
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entitled  to  "  subsist ;"  i.e.  a  payment  on  account  of  wages  equal 
to  the  amount  which  the  agent  may  estimate  he  has  earned 
in  wages  during  the  fourteen  days  for  which  payment  is  due ; 
and,  if  the  agent  fails  to  make  such  estimate,  or  makes  an 
unreasonable  estimate,  an  order  fixing  the  amount,  and  for 
paj'ment,  may  be  made  by  two  justices.^  When  such  a  miner 
first  enters  employment  by  contract  underground,  he  is  entitled 
to  seven  days'  "  subsist "  at  the  end  of  the  first  fortnight,  and 
a  further  seven  days'  "  subsist"  at  the  end  of  the  second  fort- 
night. And,  on  leaving  a  mine,  he  is  entitled  to  the  payment 
of  all  wages  due  to  him,  if  employed  b}^  tut  work,  at  the  end 
of  seven  days  from  the  termination  of  his  employment ;  and, 
if  employed  on  tribute,  at  the  end  of  seven  days  from  the 
sampling  and  assaying  of  the  ore  raised  by  him,  and  in  the 
case  of  copper  at  the  end  of  seven  days  from  the  next  ticketing 
day.- 

All  wages  and  "subsist"  must  be  paid  by  the  purser  or  other 
agent  at  the  account  house  of  a  Stannary  mine  in  current  coin 
of  the  realm.-' 

Moneys  deducted  from  wages,  or  otherwise  contributed 
by  miners,  for  the  purposes  of  a  Stannary  mine  club,  or 
accident,  or  sick,  or  benefit  fund,  are,  unless  a  majority  of  the 
miners  by  resolution  (such  resolution  remaining  in  force  for  a 
year  only)  decide  the  contrary,  deemed  to  belong  to  the  miners, 
and  not  to  the  company ;  and  such  monies  and  any  contribu- 
tions added  by  the  shareholders  must  be  placed  to  a  separate 
account,  and  the  details  must  be  set  out  in  the  shareholders' 
balance-sheet ;  and  a  copy  must  l)e  posted  in  the  miners'  dry 
or  changing  sheds,  and  in  the  account  house ;  and  the  miners 
may  appoint  two  of  themselves  to  audit  the  mine  clul) 
accounts ;  and  when  monies  are  deducted  for  medical  attend- 
ance, a  miner  may  name  a  medical  practitioner  to  whom  the 
amount  is  to  be  paid.*^ 

The  miners  (with  the  concurrence  of  the  company  where  any 
part  of  the  fund  is  contributed  by  them)  may,  by  a  resolution 
of  the  majority,  appoint  a  committee  of  management  of  a 
Stannary  mine  club  fund  ;  and  such  committee  may  transfer 


'  Stan.  Act,  18S7,  s.  11. 
-  Ih. 
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the  same  to  any  registered  friendly  society,  established  for  the 
whole  or  an}'  part  of  the  Stannaries  district  upon  such  terms 
as  may  be  agreed  upon.^ 

Where  the  wages  depend  on  the  quantity  and  quality  of  the  Check- 
minerals,  Stannary  miners  may  at  their  o^Yn  cost  station  a  ^^^'S^^^'- 
checkweigher  at  the  weighing  place ;  \vho  may  also  Ije  present 
when  the  mineral  is  sampled.  The  sampler  must  diyide  the 
sample  taken  into  three  parts  ;  and  must  retain  one  part  for 
the  use  of  the  company,  give  another  part  to  the  checkweigher, 
and  deposit  the  remaining  part  with  the  purser  for  future  use, 
if  either  the  company  or  the  miners  require  that  it  should  be 
assayed,  such  remaining  part  to  be  sealed  up  in  the  presence 
of  the  checkweigher,  and  retained  by  the  company  for  assay, 
if  required.  The  checkweigher  must  not  interfere  with  the 
weighing  or  sampling,  or  enter  the  assay  office  of  the  company, 
nor  is  his  absence  a  reason  for  delaying  the  weighing  and 
sampling.- 

Tools,    implements,   and   materials,   supplied   to    Stannary  Tools  and 
miners,  must  be   supplied   as   nearl}-  as  possible  at  market 
price,  and  the  prices  and  quantities  must  be  specified  in  the 
account  delivered  to  the  miners.-' 

A  Stannary  miner  contracting  to  work  a  tin  stream  at  a  Notice  to 

.  , .  ,  .  ,       ,  ,    quit  and  com- 

fixed  tribute,  on  the  terms  of  providing  his  own  plant  and  pensation  for 

machinery,  is  entitled  to  a  month's  notice  to  quit,  and  to  all  ^^*^^i^"°"- 

such  machinery  and  plant,  and  to  all  tin  stuff,  dressed  ore,  or 

leavings,'^  in  and  about  his  works  at  the  date  of  leaving,  and 

must  have  a  reasonal)le  time  to  remove  the  same.' 

Contracts  depriving  miners  of  rights  under  the  Stan.  Act,  Contracting 
'^  ^  out. 

1887,  or  imposing  conditions  as  to  the  disposition  of  Stannary 

club  or  benefit  funds,  are,  so  far  as  such  rights  are  affected, 

and  in  respect  of  any  such  condition,  void.'' 

])isputes  as  to  sums  due  to  Stannary  miners  up  to  i:25  (or  Disputes  as  to 

•^  ■  sums  due  to 

aljove  that  amount  by  consent)  may  be  heard  ))y  a  Court  of  miners. 
summary  jurisdiction." 

1  S.  14.  Residues  Syndicate  v.  Levant  Mine, 

"-  S.  15.  7  T.  L.  R.  G54. 
:<  S.  IG.  ■'  Stan.  Act,  1887,  s.  17. 

*  As  to  tlie  meaning  of  "  leavings"  '■  Stan.  Act,  1887,  s.  34. 

in  a  Cornish  agreement,  see  Mineral  '  S.  18. 
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d.— RIGHTS   OF   EXTERNAL   CREDITORS— TORTS, 
(a)  DcaVuKjs  on  Credit. 

The  customary  right  of  the  purser,  or  other  agent  of  a  cost- 
book  company,  to  order  goods  on  credit  for  the  necessary 
purposes  of  the  concern  has  been  ah-eady  stated.^  It  is  on 
this  ground  well  settled,  that  he  has  authority,  prima  facie,  to 
bind  the  members  by  dealings  on  credit ;  and  that,  accordingly, 
unless  the  company  be  registered  under  the  Comp.  Act,  1862, 
a  supplying  creditor  may,  prima  facie,  bring  an  action  against 
an  individual  member  to  enforce  the  obligation.- 

It  is  no  defence  to  such  an  action,  that  the  defendant  has 
paid  all  calls  or  contributions,  which  were  payable  by  him.-^ 
Nor  is  it  any  defence,  that  the  goods  in  question  were  supplied 
since  the  date  of  the  last  transfer  of  shares  in  the  company ; 
that  the  purser  had  paid  certain  moneys  to  the  plaintiff  on 
account ;  that  new  members  of  cost-book  companies  cannot, 
jn-imd  facie,  be  sued  for  debts  incurred  prior  to  the  time  when 
they  join  ;^  and  that  the  plaintiff  was  not,  therefore,  entitled  to 
appropriate  the  moneys  in  payment  of  goods  supplied  prior  to 
the  date  of  the  last  transfer/'^  And  even,  if  a  company  pur- 
porting to  be  worked  on  the  cost-book  system  is  being  carried 
on  with  a  smaller  amount  of  capital  than  the  amount  agreed 
on  at  the  time  of  its  formation,  the  defendant  will  not  be 
free  from  liability,  if  he  has  acquiesced  in  that  course  of 
management/'  Moreover,  an  express  agreement  made  between 
the  defendant  and  the  manager  or  the  other  members,  that  the 


1  Ajite,  p.  509. 

■-  Proc.  in  Stan.  (1S5G),  Introd.  Not. 
2.3.  See  also  Ellis  v.  Schmoeck,  5  Bing. 
521 ;  Tredwen  v.  Bourne,  6  ]M.  &  W. 
461  (which,  although  not  so  stated  in 
the  reports,  were  cases  of  cost-book 
mines) ;  Newton  v.  Daly,  1  Fos.  &  F. 
26 ;  Toll  V.  Lee,  4  Exch.  2.30 ;  Northey 
r.  Johnson,  19  L.  T.  104 ;  German 
Mining  Co.,  4  De  G.  :M.  &  G.  40,  41 ; 
Peel  V.  Thomas,  15  C.  B.  714  ;  Lanyon 
V.  Smith,  .3  B.  &  S.  938 ;  Harvey  v. 
Clough,  8  L.  T.,  N.  S.  824 ;  Martyn  v. 
Gray,  14  C.  B.,  N.  S.  824,  842  ;  Escott 
V.  Gray,  47  L.  J.  C.  P.  606,  607 ;  In 


re  Nance,  1893,  1  Q.  B.  594.  The 
law  is  the  same  in  the  case  of  ordinary 
jiartnerships  :  see  ante,  p.  134. 

•'  See  Hawken  v.  Bourne,  8  IM.  &  W. 
703.  In  the  judgment  this  was  stated 
to  be  a  case  of  a  scrip  mine,  but  a 
scrip  mine  is  only  another  name  for  a 
cost-book  mine ;  see  ante,  p.  508. 

^  As  to  which  see  2wst,  p.  537. 

'"  Geake  v.  Jackson,  36  L.  J.  C.  P. 
108. 

'■  Tredwen  v.  Bourne,  snp. ;  Haw- 
kins' Case,  2  K.  &  J.  253.  Cf.  as  to 
ordinary  partnerships,  a^ite,  p.  131. 
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manager  should  not  deal  on  credit  ;^  or  that  the  defendant 
should  incur  no  liability  ;  -  will  not,  2)yimd  facie,  free  the 
defendant  from  liability.  And  it  need  hardly  be  said,  that, 
in  such  a  case,  the  plaintiff's  ignorance,  at  the  time  he  supplies 
the  goods,  that  the  defendant  is  interested  in  the  concern,  is 
immaterial.'^ 

If,  however,  the  goods  supplied  are  not  necessary  or  usual  Defences 

which  may 

in  the  working  of  the  mine,  the  person  by  whom,  or  by  whose  prevail. 
authority,  they  are  ordered  is  alone  liable  for  their  price.' 
And,  of  course,  a  person,  who  supplies  goods  to  a  cost-book 
mine,  cannot  make  a  member  liable,  if  he  has  been  previously 
informed  that  that  member  will  decline  responsibility."'  And 
if,  in  any  case,  the  plaintiff  knows  of  the  existence  of  an 
agreement  l^etween  the  manager  and  the  defendant,  that  the 
manager  should  not  deal  on  credit,  he  cannot  make  the 
defendant  liable.'^  And  such  an  agreement,  although  inopera- 
tive as  between  a  defendant  and  a  plaintiff'  without  notice,  will, 
of  course,  be  good  as  between  the  defendant  and  the  manager.^ 

In  an  action  seeking  to  make  a  member  of  a  cost-book  com-  Membership 

,  ,         .  must  be 

pany  liable,  it  must,  of  course,  be  shown,  tnat,  at  the  time  shown. 

when  the  debt  was  contracted,  his  name  was  properly  entered 

on  the  cost-book  as  a  member ;  or,  in  some  other  way,  shown, 

that  he  was  in  fact  a  member,*^  or  had  held  himself  out  as 

such.'"'     Although  an  admission  made  l)y  him,  that  he  is  a 

member ;    or  what  amounts    to   an   admission,   such    as  the 

production  of   his   signature   to    an    agreement   to   purchase 

shares ;  ^"  is  a  circumstance  to  be  considered  in  estimating  his 

liability  ;^^  if  the  admission  be  shown  to  have  been  made  in 

>  Hawken  v.  Bourne,  sup.  Gray,    14    C.    B.,   N.    S.    824.      The 

-  Peel  V.  Thomas,  siqh  defendant,    in    the    latter    case,    in- 

•'  Hawken  v.  Bourne,  8  IM.   &  W.  formed  the  captain  of  the  mine,  or 

703.  did  acts  which   led   the  captain   to 

•"  Tredwcn  v.  Bourne,  6  'SI.  &   W.  believe,  that  he  was  a  member:  the 

461 ;  Hawken  v.  Bourne,  8  ib.  703.  captain  informed  the  plaintiff  ;   and 

5  Vice  V.  Fleming,  1  Y.  &  J.  227.  the  plaintiff  supplied  the  goods :  the 

•"'  Hawken  v.  Bourne,  siqj.  defendant  was  held  liable. 

7  lb.  '"  Toll  V.  Lee,  4  Exch.  230. 

«  Northey  U.Johnson,  19  L.T.  104;  "Ralph  v.  Harvey,  Richards  v. 
Peel  V.  Thomas,  15  C.  B.  714  ;  King's  Harvey,  1  Q.  B.  845  ;  cases  of  cost- 
Case,  6  Ch.  203.  book  mines,  although  not  so  stated  in 

9  Northey  i'.  Johnson ,  siij). ;  Thomas  the  reports. 
L-.  Clark,  18  C.  B.  GG2  ;    Martyn  i;. 
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error,  it  cannot  have  any  effect.^  And  where  by  the  rules 
of  the  company  m  question  registration  is  necessary  to 
constitute  him  a  member  ;  and  he  has  executed  an  agreement 
to  purchase  shares ;  but  he  has  not  authorised  his  name  to  be 
registered  ;  and  his  name  has  been  registered  without  his 
authority ;  he  cannot  be  made  Hable  ;  unless  credit  be  shown 
to  have  been  given  on  the  faith  of  the  registration.-  And  for 
these  purposes  there  was  never  any  more  extensive  remedy 
in  equity  than  at  law."  However,  it  is  sufficient  j^rimd  facie 
evidence  to  prove  a  person  to  be  a  member  of  a  cost-book 
company,  that,  in  letters  written  by  him,  he  has  admitted  that 
such  is  the  fact  ;^  or,  even  that  he  has  attended  meetings  of  the 
proprietors,"' 
Not  necessary  i^  order  to  make  a  defendant  liable,  it  is  not  necessary  to 
freehold  sliow  that  a  freehold  interest  in  the  mine  has  been  conveyed 

membei"°^  *°  to  him ;  such  conveyance  being  seldom,  if  ever,  in  fact 
made.^'  There  are,  no  doubt,  dicta  to  the  contrary  in  Vice  v. 
Alison;'  and  the  case  itself  seems,  at  first  sight,  to  be  a 
decision  to  the  contrary  ;  but  the  facts  were  simply  as 
follows : — An  action  was  brought  against  the  defendant  for 
goods  supplied  for  the  use  of  a  cost-book  mine,  in  which 
it  was  alleged  that  she  was  a  partner.  The  single  fact  relied 
on  in  support  of  the  allegation  was  that  she  had  a  legal 
interest  in  the  mine ;  and,  by  way  of  proving  this,  it  was 
in  evidence,  that  she  had  admitted  being  a  shareholder,  and 
that  she  was  in  possession  of  certificates  of  shares.  It  was, 
however,  also  in  evidence,  that  her  admission  was  made  under 
the  false  impression,  that  she  had  a  legal  interest  in  the  mine  ; 
and  it  was  not  shown  that  the  certificates  had  been  issued  by 
any  competent  authority.  There  was  no  other  connection 
between  the  defendant  and  the  mine  than  the  supposed  legal 
interest  which  she  had ;    and,  this  interest  not  having  been 

1  Vice  V.   Anson,  7   B.    &    C.   409.  -^  Ellis  v.   Schmoeck,   5  Bing.  521. 

See  Bodmin  United  ]\Iines,  2-3  Beav.  As  to  the  difference  between  an  actual 

384,  385.  and  an  inchoate  partnership,  see  Fox 

-  Thomas  v.  Clark,   18   C.  B.  662,  v.  Frith,  10  M.  &  W.  131. 

672.    Cf.  Hawkins'  Case,  2  K.  &  J.  253.  «  Ante,  p.  509.  Cf.  Curling  r.  Flight, 

•■*  See  King's  Case,  6  Ch.  203.  2  Ph.  613,  617. 

"  Harvey  v.  Kay,  9  B.  &  C.  356  ;  "  7  B.  &  C.  409,  411.     Cf.  Dickinson 

which,  although  not  so  stated  in  the  v.  Valpy,  10  B.  &  C.  128 ;  5  Man.  & 

report,  was  a  case  of  a  cost-book  mine.  Ry.  126. 
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proved,  it  was  held  that  the  action  was  not  maintainable.^ 
At  all  events,  if  Vice  v.  Anson  ma}'  be  considered  to  have 
decided,  that  a  person  cannot  be  a  shareholder  in  a  cost-book 
mine  without  having  a  legal  interest  in  it,  it  cannot  be 
sustained.- 

A  person,  who  pays  a  deposit  on  shares,  and  afterwards  Commence- 
signs  a  partnership  deed,  is  considered  a  member  from  the  of  member- 
time  of  paying  the  deposit."'     And  a  defendant  cannot  escape  ^^'^'• 
liability  on    the   ground,  that,  although   he   was   a   member 
during  the  time  that  the  goods  in  question  were  supplied,  he 
subsequently  ceased  to  be  so ;  that,  after  he  had  so  ceased,  the 
company  (which  had  previously  been  unregistered)  was  regis- 
tered ;  and  that  an  order  has  been  made  for  winding-up  the 
registered  company,  and  for  staying  all  proceedings  against 
it.      For    he    never    became    a    member    of   the   registered 
company.^ 

The   proof   of   an   order   by  the   purser  to    supply  goods ;  Evidence  of 

'  1        1  •     1     •       supply. 

general    evidence   of    the    supply   of    goods    of   the   kind   m 

question  ;    and   the   production   of    accounts,    specifying   the 

amount  supplied,  submitted  by  the  purser  to  the  managing 

committee,  and  passed  by  the  latter  ;  are  j^rimd  facie  evidence 

that  goods  to  the  amount  stated  were  in  fact  supplied.'' 

1  See  the  observations  on  this  case  (see  ante,  p.  508),  had,  in  addition  to 

in  Owen  v.  Van  Uster,  10  C.  B.  318,  his  remedy  by  ordinary  action,  a  cus- 

323,  324,  325,  326.  tomary  lien  on  the  ores,  machinery, 

-  See  Steigenberger  v.  Carr,  3  IM.  &  and  materials  in  or  aljout  the  mine 

G.  191 ;  3  Scott,  N.  R.  466  ;  Vivian  v.  or   fraudulently  removed   therefrom. 

Mowatt,  8  L.  T.  480.  And  he  had  a  right  to  enforce  such 

^  Lawler  v.  Kershaw,  1  IM.  &  IM.  93  ;  lien  by  a  customary  suit,  known  as  a 

which,  although  not  so  stated  in  the  "  creditors'  suit,"  against  the  purser 

report,   was    a    case   of    a  cost-book  or  other  agent,  or  against  one  or  more 

mine.     It  was  in  the  same  case  ques-  of  the  adventurers  ;  asking,  in  default 

tioned,  whether  the  mere  payment  of  of  payment,  for  the  sale  of  such  ores, 

the  deposit,  without  the  subsequent  machinery,   and    materials,   and   the 

signature,     would     have    made     the  distribution  of  the  proceeds  ^Jari^Jass". 

defendant  a  partner.  between  himself  and   the  other  cre- 

■»  Lanyon  v.  Smith,  3  B.  &  S.  938 ;  ditors  generally  (see  Proc.  in  Stan. 

Harvey  v.  Clough,  8  L.  T.,  N.  S.  324.  (1856),   Introd.   Not.  25;   Batten   on 

The   registration   was   under  the  re-  Stan.  Act,  1869,  11,  12;  see  also  6  &  7 

pealed  Act,  21  &  22  Vict.  c.  60.  Will.  4,  c.  106,  s.  IB ;   18  &  19  Vict. 

^  Geake  v.  Jackson,  36  L.  J.,  C.  P.  c.  32,  s.  5  ;   Stan.  Act,   1869,  s.    24 : 

108.    Formerly  a  supplying  creditor  of  see  also  Turner  v.  Hill,   11   Sim.  1; 

a  cost-book  company,  working  "  sub-  Turner  v.  Borlase,  ib.   18,  19  ;  Cox's 

ject   to    the    Stannary  jurisdiction"  Case,  4  Do   G.  J.  &  S.  56,  n.).      If 


M.M. 


M  M 
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Duke  of  Persons,  on   whose    lands    the    Duke   of    Corn\Yall   enters 

Cornwall.  ^^^^^^^^^  ^^^^  ^^^  ^  ^^  y.^^.^  ^_  ^q^^  ^^^^^  ^^^j^^  ^^.^  entitled  to  com- 
pensation and  costs  in  respect  thereof,  may  exercise  all  the 
privileges  of  a  mining  creditor  in  respect  of  the  mines  in 
question.^ 

(/S)  Borrowing  Money. 
Purser  or  The  i)rimdfacie  power  of  the  pm'ser  or  other  agent  of  a  cost- 

cost'^booif        hook  company  to  bind  the  members  is  limited  to  dealings  on 
company      ^  credit  for  the  necessary  purposes  of  the  concern.     Cost-book 

cannot,  j«-i;»rt  j    i-       x. 

facie,  borrow    companies  are  carried  on  by  means  of  ready  money  from  time 
money.  ^^  ^.^^^^  supplied  by  the  members  ;  -  and  are  notoriously  so 

carried  on.  And,  this  being  so,  the  purser  or  other  agent '^  has 
no  authority,  lyrimd  facie,  to  bind  the  members  ;  and,  a 
fortiori,  no  member^  has  authority,  lyrimd  facie,  to  bind  the 
other  members  ;  by  borrowing  money  on  their  credit.'  And 
the  fact,  that  the  necessity  for  the  borrowing  was  of  the  most 
pressing  kind,  seems  immaterial.  Thus,  in  Hawtai/ne  v. 
Bourne,^'  a  lenders'  action  was  unsuccessful ;  although  the 
money  had  been  borrowed  for  the  purpose  of  paying  their 
wages  to  labourers,  who,  in  consequence  of  non-payment, 
had  obtained  warrants  of  distress  on  the  materials  belonging 
to  the  mine.^  However,  the  authority  in  question  may,  it 
would  seem,  be  acquired  by  the  agreement  or  acquiescence  of 
those  sought  to  be  bound. ^  And  if  the  person  who  borrows 
duly  applies  the  loan  for  the  necessary  purposes  of  the 
concern,    and    is    subsequently   made    liable   by   the   lender 


the  proceeds  of  sale  were  insufficient 
to  satisfy  the  debts,  the  unsatisfied 
part  would  have  been  apportioned 
rateably  amongst  all  the  members 
according  to  the  number  of  their 
shares  ;  who  were  liable  to  pay  the 
same  accordingly.  And,  for  the  pur- 
j)ose  of  ascertaining  who  the  members 
were,  the  registrar  might  have  called 
for  and  enforced  production  of  the 
cost-book  and  all  other  papers  and 
documents  of  the  mine  ;  and  examined 
the  purser  or  other  agent :  (18  &  19 
Vict.  c.  32,  s.  5).  Creditors'  suits 
were,  however,  abolished  by  r.  5  of 
County    Court     (Stan.    Jur.)    Rules, 


1897. 

'  S.  65.     See  ante,  p.  415. 

2  Ante,  p.  509. 

»  Ricketts  v.  Bennett,  4  C.  B.  686. 

■•  See  ib.  See,  as  to  ordinary  part- 
nerships, ante,  pp.  135,  136. 

5  Proc.  in  Stan.  (1856),  Introd.  Not. 
23. 

•"'  7  M.  &  W.  595  ;  a  case  of  a  cost- 
book  mine,  although  not  so  stated  in 
the  report. 

7  See  also  German  Mining  Co.,  4  De 
Ct.  M.  &  G.  40,  41. 

**  See  and  consider  SedgAvick's  Case, 
2  Jur.  N.  S.  949. 
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for   the   amount,    lie    is   entitled   to   be   reimbursed    b}'   the 
concern.^ 

(y)  Xefiotlahle  Instnonoits. 
A  fortiori  the  i3urser  or  other  agent  of  a  cost-book  company  -^i"^- 

-'  -^  °.  i        ^     a  fortiori, 

has  no  authority,  prima  facie,  to  bind  the  members  ;  nor  has  cannot  on 
any  member  authority,  prima  facie,  to  bind  the  other  members  ;  iub°trimients. 
by  dra^Ying  or  making  or  accepting  or  indorsing  bills  of 
exchange  or  promissory  notes.-  In  Dickinson  v.  Valpr/,^  where 
an  unsuccessful  action  upon  a  bill  drawn  and  accepted  by  a 
cost-book  mining  concern  was  brought  against  one  of  the 
members,  the  following  observations  were  made  upon  this 
subject: — "In  the  case  of  an  ordinary  trading  partnership 
the  law  implies  that  one  partner  has  authority  to  bind  another 
by  drawing  and  accepting  bills ;  but  it  does  not  follow  that  it 
is  necessary  for  the  purpose  of  carrying  on  the  business 
of  a  mining  company.  One  of  several  persons  jointly  inte- 
rested in  a  farm  has  no  power  to  bind  the  others  by  drawing  or 
accepting  bills,  because  it  is  not  necessary,  for  the  purposes 
of  carrying  on  the  farming  business,  that  bills  should  be 
drawn  or  accepted.  Besides  this  is  in  form  a  bill  of  exchange 
drawn  by  the  company  on  themselves.  It  is,  therefore,  in 
effect,  a  promissory  note.  I  think  it  would  require  more 
evidence  to  show,  that  the  directors  of  such  a  company  had 
power  to  bind  the  other  members  by  promissory  notes  than  by 
bills  of  exchange." '^  In  such  cases  the  person,  who  draws 
or  makes  or  accepts  or  indorses  a  bill  of  exchange,  or  a 
promissory  note,  is  alone  liable.'  And  even,  where  a  bill 
is  accepted  by  a  purser,  not  in  his  individual  capacity,  but  by 
procuration  for  the  company,  the  purser,  if  a  member  of  the 
company,  is  personally  liable."  Of  course,  however,  the  power 
to  bind  the  member  in  question  may  be  shown  to  exist.  And 
if  his  conduct  amounts  to  a  representation  that  he  has  autho- 
rised the  transaction,  he  may  be  liable." 

'  See  ib.     See  Proc.  in  Stan.  (185G),  ^  Dickinson  v.  Valpy,  10  B.  &  C. 

Introd.  Not.  24.  128 ;  Mare  v.  Charles,  5  E.  &  B.  978. 

•-  Brown  v.  Bycrs,  IG  M.  &  W.  252  ;  •"■  Nicholls  v.  Diamond,  9  Exch.  154. 

a  case  of  a  cost-book  mine,  although  Cf.  as  to  ordinary  partnerships,  ante, 

uot,  in  terms,  so  stated  in  the  report.  pp.  136,  137. 

^  10  B.  &  C.  128.  '  Dickinson  v.  Valpy,  10  B.  &  G. 

■»  Pp.  138,  139,  2^er  Littlcdale,  J.  128. 

M  M  2 
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Creditors  of 
individual 
members  of 
cost-book 
companies. 


(8)   Creditors  of  Individual  Moidiers. 

A  writ  of  execution  cannot  issue  against  any  cost-book 
property,  except  on  a  judgment  against  the  company.  But 
the  High  Court,  or  the  Lancaster  Palatine  Court,  or  a  County 
Court,  may,  on  the  application  of  a  judgment  creditor  of  a 
member,  make  an  order  charging  his  interest  in  the  company 
with  the  judgment  debt  and  interest ;  and  appoint  a  receiver 
of  his  share  of  profits,  and  of  other  monies  coming  to  him  in 
respect  of  the  company,  and  direct  all  incidental  accounts  and 
inquiries.  And  the  other  members  may  at  any  time  redeem, 
or  (in  case  of  a  sale  being  ordered)  purchase,  the  interest 
charaed.^ 


Tort  by 

cost-book 

company. 


(c)    Torts. 

Any  member  of  a  cost-book  company  may  be  sued  for  a 
nuisance  occasioned  by  the  working  of  the  mine.-  Where, 
however,  a  plaintiff  obtained  a  verdict  and  judgment  in  such 
an  action,  and  afterwards  obtained  a  rule  nisi  for  an  injunc- 
tion, the  Court  discharged  the  rule  ;  it  appearing,  that  the 
defendant  had  bond  fide  sold  his  shares  before  he  had  received 
notice  of  the  application  for  the  injunction.'^ 


Power  to 

transfer 

shares. 


e.— TRANSFER,  RELINQUISHMENT,  AND  DEVOLUTION. 

(a)   Trcuisfer. 

Any  member  of  a  cost- book  company,  whether  registered 
under  the  Comp.  Act,  1862,  or  not,  may  transfer  his  share  or 
shares  without  the  consent  of  the  other  members  ;  and  may  in- 
sist upon  his  transferee  being  accepted  as  a  member  in  his  place. 
And  such  transfer  never  operated  to  dissolve  the  company.*^ 


1  Partnership  Act,  1890,  s.  23.  The 
law  on  all  these  points  was  previously 
doubtful:  see  1  &  2  Vict.  c.  110,  and 
Nicholls  T.  Rosewarne,  6  C.  B.,  N.  S. 
480 ;  Tredinnick  v.  Oliver,  5  H.  &  N. 
780. 

2  See  Matthews  v.  King,  3  H.  &  C. 
910. 

s  lb. 

■i  Ricketts  v.  Bennett,  4  C.  B.  G92 ; 


Watson  V.  Spratley,  10  Exch.  222, 
235  ;  Clarke  v.  Hart,  6  H.  L.  C.  649  ; 
Libri's  Case,  30  L.  T.  186 ;  Lofthouse's. 
Case,  2  De  G.  &  J.  73;  NichoUs  v. 
Rosewarne,  6  C.  B.,  N.  S.  489 ;  Cox's 
Case,  4  De  G.  J.  &  S.  55  n.  ;  Proc.  in 
Stan.  (1856).  Introd.  Not.  24;  Kittow 
V.  Liskeard,  L.  R.  10  Q.  B.  10, 16.  Cf- 
as  to  ordinary  mining  partnerships 
ante,  pp.  149,  150- 
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An  unregistered  company,  working  "  subject  to  the  Stannary 
jurisdiction,"^  need  not,  however,  recognise  the  transfer  of 
a  fractional  part  of  a  share.- 

WTiere  a  cost-book  mine  is  held  upon  lease  by  one  of  the  Contracts- 
members  in  trust  for  the  individual  members  in  proportion  to  companies— 
their  shares,  the  interest  of  each  member  includes  an  interest  Frauds— ^*^^** 
in  the  land  itself,  as  well  as  in  the  profits  of  its  employment.'^  lease. 
And,  so  far  as  it  is  an  interest  in  land,  a  contract  for  the 
transfer  of  it  must  be  in  writing  signed  by  the  party  to  be 
charged,  pursuant  to  the  fourth  section  of  the  Statute  of 
Frauds.*^  But  where  a  cost-book  mine  is  held  upon  lease  by 
one  of  the  members  in  trust  for  the  undertaking  generally, 
and  not  for  the  individual  members  in  proportion  to  their 
shares,  the  share  of  each  member  includes  neither  land,  nor 
an  interest  in  land,  within  the  section.-^  Where,  however,  a 
lease  of  land  is  granted  for  the  purposes  of  a  cost-book  com- 
pany, no  trust  is,  except  in  very  rare  cases,  formally  declared 
in  favour  of  the  meml)ers.''  The  interest,  therefore,  in  the 
great  majority  of  cases,  of  each  member  (even  where  a  lease, 
as  distinguished  from  a  licence,  is  granted),  does  not  include 
any  interest  in  the  land  ;  but  is  exclusively  an  interest  in  the 
profits  of  its  employment,  and  in  the  tackle  and  machinery 
upon  the  land.  In  such  cases  a  contract  for  the  transfer  of 
his  interest  by  a  member  is  not  governed  by  the  section;^  and, 
in  so  far  as  Vice  v.  Anson^  (the  facts  of  which  have  been  already 
stated'')  contains  dicta  to  the  contrary,  it  cannot  be  considered 
law.i'^ 

Where  a  licence,  as  distinguished  from  a  lease,  is  granted  Licence, 
for  the  purposes  of  a  cost-book  pompany,  it  seems  immaterial, 
so  far  as  regards  the  fourth  section  of  the  Statute  of  Frauds, 
whether  the  licence  is  held  on  trust  for  the  undertaking 
generally,  or  for  the  meml^ers  in  proportion  to  their  shares ; 
or  whether  there  has  l)een  no  expression  of  trust  whatever. 

'  See  ante,  p.  508.  this  distinction  are  stated. 

-  Stan.  Act,  1869,  s.  15.  *■'  Ante,  p.  508. 

»  See  Watson  v.  Spratley,  siq).  246.  '  Watson  v.  Spratley,  10  Exch.222. 

^  lb.  8  7  B.  &  C.  409. 

'  lb. ;  Powell  v.  Jcssopp,  18  C.  B.  »  Ante,  p.  528. 

336;  Walker  v.  Bartlett,  ib.  845,  859.  "'  See  Curling  v.  Flight,  2  Ph.  613, 

See  ante,  p.  201,  where  the  reasons  for  617. 
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17th  sect. 


Parol  con- 
tract 
generally 
good — usual 
mode  of 
contract. 


Abstract  of 
title. 


Delivery  and 
paj-uient. 


In  none  of  these  cases  has  a  member  any  property  in  the 
mine.  He  has  merely  a  property  in  the  ore,  when,  and 
not  before,  it  is  ^yon  from  the  mine.  That  is  to  say,  his 
interest  is  purely  a  chattel  interest  ;^  and  a  contract  for  the 
transfer  of  such  interest  does  not  accordingly  seem  to  be 
within  the  section.-  In  the  absence  of  evidence  to  the  con- 
trary, there  is  a  presumption  that  shares  in  a  cost-book  mine 
are  not  an  interest  in  land." 

A  contract  to  transfer  shares  in  a  cost-book  mine  is  not  a 
contract  for  the  sale  of  goods,  wares  and  merchandise  within 
the  17th  section  of  the  Statute  of  Frauds.'* 

Accordingly,  a  contract  to  transfer  shares  in  a  cost-book 
mine  is,  except  in  the  rare  cases  where  the  vendor  has  an 
interest  in  the  land  itself,  good,  although  entered  into  by 
parol.'  However,  the  usual  mode  of  contracting  for  the  sale 
and  purchase  of  an  interest  in  a  cost-book  mine  is  either 
through  the  medium  of  a  mining  broker :  ^  or  by  each  party 
making  a  memorandum  of  the  sale  in  his  own  book,  in  the 
same  way  as  brokers  or  jobbers  do  on  the  stock  exchange.^ 

A  purchaser  of  shares  in  a  cost-book  company  is  not,  unless 
where  the  vendor  has  an  interest  in  the  land  itself,  entitled  to 
a  regular  abstract  of  title  to  the  mine.^  But  he  is  entitled  to 
such  evidence  of  the  constitution  of  the  company,  and  of  the 
nature  of  the  title  under  which  the  mine  is  worked  as  will 
show  that  the  subject-matter  of  the  purchase  is  what  it  pro- 
fesses to  be,  and  that  the  proposed  form  of  transfer  will  give 
him  a  valid  title  to  the  shares.^ 

In  an  action  for  not  accepting  shares  in  a  cost-book  mine. 


1  See  Walker  v.  Bartlett,  18  C.  B. 
845,  859 ;  Hayter  v.  Tucker,  4  K.  &  J. 
247.  See,  as  to  mining  licences,  ante, 
pp.  260  et  seq. 

-  See  and  consider  Watson  v.  Sprat- 
ley,  10  Exch.  222.  See  also  Walker  v. 
Bartlett,  sitp. 

3  See  Powell  v.  Jessopp,  18  C.  B. 
336 ;  Hayter  v.  Tucker,  sujJ.  246. 

''  Watson  V.  Spratley,  siq^.  Cf. 
Pickering  v.  Appleby,  1  Com.  853. 

^  Watson  V.  Spratley,  suit.  See 
also  Toll  V.  Lee,  4  Exch.  230 ;  Northey 
V.  Johnson,  19  L.  T.  104 ;  Kittow  v. 


Liskeard,  L.  R.  10  Q.  B.  10.  See 
Toppin  V.  Lomas,  16  C.  B.  161.  This 
proposition  does  not  appear  to  be 
subject  to  any  qualification ;  and  there 
do  not  appear  to  be  any  grounds  for 
the  doubts  expressed  by  Erie,  J.,  in 
Northey  v.  Johnson,  19  L.  T.  104. 

'■  See  Field  v.  Lelean,  6  H.  &  N. 
617. 

-■  See  Watson  v.  Spratley,  10  Exch. 
222,  234. 

s  Curhng  v.  Flight,  2  Ph.  613,  617, 
618. 

»  lb. 


SECT.    4.]  C0:MPANIES TRANSFER.  535 

evidence  is  admissible  of  an  usage  among  brokers  in  such 
shares,  that  in  contracts  for  their  sale  and  i^urchase  the 
delivery  takes  place  at  the  time  appointed  for  payment,  and 
that  the  purchaser  cannot  demand  delivery  before  that  time.^ 

Where  a  number  of  shares  in  one  cost-book  mine  have  been  Fraud- 
purchased  on  the  faith  of  untrue  representations  by  the  vendor ;  ^"^^'^^^'^i^^^- 
and  the  purchaser  has  subsequently  parted  with  a  portion  of 
them ;  he  is  entitled  to  rescind  the  sale  as  regards  the  portion 
which  he  has  retained.  For  those  parted  with  and  those 
retained  fluctuate  in  value  together.-  But  a  sale  in  one 
transaction  of  several  kinds  of  shares  will  not  be  set  aside  for 
misrepresentation  unless  the  person  seeking  relief  is  able  to 
restore  all  the  shares  which  he  has  purchased.  For  some 
may  become  profitable  and  others  worthless.'^  Where  a  plaintiff 
is  entitled  to  have  a  sale  of  shares  rescinded,  he  is  not,  in 
order  to  preserve  his  right,  obliged,  after  he  issues  his  writ, 
to  pay  calls  on  them.  And,  if  they  are  forfeited  for  non- 
payment of  such  calls,  the  loss  must;  at  all  events  if  the 
defendant  knows  of  their  having  been  made ;  fall  upon  the 
latter.  ^ 

It  appears  to  be  competent,  nrimd  facie,  in  the  great  majority  Comple- 
tion— cost- 
of  cases,  for  a  member  of  a  cost-book  company  to  transfer,  as  book  ; 

it  is  competent  for  him  to  agree  to  transfer,  his  interest  by  paronrantfer 
parol. -^     However,  the  general  mode  of  effecting  a  transfer  is  generally 

■■■  7  o  o  good — usual 

by  the  purser  or  other  agent  substituting  the  name  of  the  mode  of 

transferee   for   that  of  the  transferor   in  the  cost-book ;    his 

authority  for  that   purpose  being  either  the  deposit  in  the 

company's  office  of   a  formal  deed  of  assignment :  or,  more 

commonly,  a  written  or  verbal  direction  to  the  purser  or  other 

agent  from  the  transferor,  and  a  written  or  verbal  acceptance 

of  the  shares  by  the  transferee.''     In  general,  each  party  to  a 

'  Field  V.  Lclean,  snj).  ^  See  Watson  v.  Spratlcy,  10  Exch. 

-  Maturin  v.  Tredennick,  12  W.  R.  222.     See  also  Toll  v.  Lee,  4  Exch. 

740.  230;   Northey  v.  Johnson,  19  L.  T. 

■'  lb.     Cf.  the  law,  where  a  member  104  ;  Kittow  v.  Liskeard,  L.  R.  10  Q. 

of  a  cost-book  company  has  been  in-  B.  10 ;  ante,  p.  534. 

duced  to  join  through  fraud  by  the  "  Sec  ]\Iare  v.  Malachy,  1  M.  &  Cr. 

promoters,  ante,  p.  511.  560;  Curling  v.  Flight,  6  Ha.  45;  2 

■•  Maturin  v.  Tredennick,  12  \V.  R.  Ph.  G14  ;  Toll  v.  Lee,  siq).  230 ;  Watson 

740.     For  the  form  of  the  order,  see  v.  Spratley,  siq).  222,  225,  226 ;  Powell 

p.  742.  V.  Jessopp,  18  C.  B.  338,  339 ;  Walker 
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Stamps. 


Entry  in 
cost-book  is 
prima  facie 
evidence  of 
transfer. 


Commence- 
ment of 
liability  and 
benefits. 


transfer  may,  b}''  an  action  for  specific  performance,  compel 
the  other  to  concur  in  procuring  the  substitution  of  names  to 
be  made  ;  and  he  may  recover  for  any  injury  sustained  by  the 
default  of  the  other  in  that  respect.^  But,  of  course,  fraud  or 
concealment  may  be  a  bar  to  any  such  action.-  If,  on  a  sale 
being  effected,  a  written  direction  is  given  to  the  purser  or 
other  agent  to  substitute  the  name  of  the  transferee  for  that 
of  the  transferor ;  and  a  blank  is  left  for  the  name  of  the 
transferee ;  the  purchaser  is  not  bound  to  procure  his  own 
name  to  be  registered.-"  But,  if,  before  he  procures  some 
name  to  be  registered,  a  call  is  made  on  the  vendor,  the  pur- 
chaser is  bound  to  indemnify  him  in  respect  of  it.'^ 

A  registered  transfer  of  shares  in  a  cost-book  company  may, 
it  seems,  be  effectual  without  a  stamp.''  But  any  request  or 
authority  to  the  purser  or  other  officer  of  a  cost-book  company 
to  enter  or  register  any  transfer  of  a  share,  or  part  of  a  share ; 
or  any  notice  to  such  purser  or  officer  of  any  such  transfer ; 
must  have  a  sixpenny  stamp.^'  And  non-compliance  with  this 
obligation  entails  a  penalty  of  £20.^ 

Although  cost-book  shares  cannot  be  disposed  of  l)y  the 
mere  entry  of  a  transfer,''  an  enixy  by  the  purser  or  other 
agent  is,  in  all  cases,  as  between  the  members  themselves, 
priind  facie  evidence  of  a  transfer  having  been  made.^ 

As  between  the  transferor  and  the  transferee  the  conse- 
quences of  not  procuring  the  substitution  of  names  are 
immaterial.^"  Indeed  it  has  been  decided,  that  a  proviso,  that 
no  transfer  shall  be  complete  unless  entered  in  the  cost-book, 
and  acknowledged  by  the  purser,  is  nothing  more  than  form.i^ 
The  consequences  with  respect  to  the  company  or  its  creditors 


V.  Bartlett,  ib.  845  ;  Lofthouse's  Case, 
2  De  G.  &  J.  71,  72  ;  Watson  v.  Bales, 
23  Beav.  296 ;  Nicholls  v.  Rosewarne, 
6  C.  B.,  N.  S.  480.  See  also  Proc.  in 
Stan.  (1856),  Introd.  Not.  24  ;  Kittow 
V.  Liskeard,  sup.  Cf.  Northey  v.  John- 
son, stip. 

1  Tippet  V.  Johns,  Tapping,  187 ; 
Proc.  in  Stan.  (1856),  Introd.  Not.  25. 

-  De  Castro's  Case,  2  Jur.  N.  S. 
1203. 

3  Walker  v.  Bartlett,  18  C.  B.  845. 

*  Ib. 


5  See  Toll  v.  Lee,  4  Exch.  230.  Cf. 
Walker  v.  Bartlett,  18  C.  B.  845. 

'-  54  &  55  Vict.  c.  39,  s.  110 ;  Sch. 
"  Transfer." 

'  Ib.  s.  110. 

8  Cnrling  r.  Flight,  6  Ha.  46 ;  2  Ph. 
613,  618. 

^  Reynolds  v.  Bassett,  cited  in  Tap- 
ping, 49 ;  Curling  v.  Flight,  sup. 

1"  See  Walker  v.  Bartlett,  18  C.  B. 
845. 

"  See  ]\Iayhe\v's  Case,  5  De  G.  M.  & 
G.  537,  546. 
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may,  however,  be  serious.  For  the  registered  owner  is  alone 
liable,  j^rimd  facie,  in  respect  as  well  of  calls  or  contributions 
as  of  claims  by  creditors ;  ^  and  he  may  alone  be  liable  to  be 
placed  on  the  list  of  contributories.-  He  may,  on  the  other 
hand,  be  alone  entitled  to  the  benefits  of  membership.'^  Prima 
facie,  therefore,  the  transferor  becomes  free  from  all  liabilit}^, 
and  disentitled  to  all  benefit,  in  respect  of  future  transactions 
as  soon  as  he  has  procured  his  transferee's  name  to  be 
registered.^  Conversely,  a  transferee,  is  not  liable,  pyitiul 
facie,  either  to  the  company,  or  to  his  transferor,  or  to 
creditors,  for  calls  or  contributions,  or  debts,  which  ought  to 
have  been  paid  by  the  transferor.''  Xor,  on  his  refusal  to 
pay  such  calls  or  contril^utions,  can  the  company  declare  his 
shares  to  be  forfeited." 

However,  the  priind  facie  position  of  parties  ma}'  be  altered  Special 
by  agreement  or  conduct  at  or  subsequently  to  a  transfer  of 
shares.  A  transferee  ma}-  agree  to  become  liable  in  respect  of 
imst  transactions  ;  or  he  may  so  conduct  himself  as  to  recognise 
or  adopt  them.'"  And  where  the  form  of  transfer  of  shares  in 
a  cost-book  company  gave  to  the  transferee  the  transferor's 
interest  in  all  moneys  in  hand,  and  in  everj'thing  whatever  con- 
nected with  the  concern  ;  and  provided  that  the  transferee 
should  hold  on  the  same  conditions  as  his  transferor  had  held  ; 
and  a  member  transferred  his  shares  in  that  form  ;  it  was 
held,  that,  as  between  the  transferee  and  his  transferor  and 
the  other  meml)ers,  the  liability  of  the  transferee  could  not  be 
limited  to  the  time  from  which  he  took  the  transfer.*'     Indeed 

1  See  Tippet  v.  Johns,  Tapping,  187  ;  Northey  v.  Johnson,  19  L.  T.  20-4.     As 

ante,  p.  527.  respects  creditors,  however,  he  must 

-  See  Humby's  Case,  28  L.  J.  Ch.  not  continue  to  hold  himself  out  as  a 

875.      Cf.  De  Castro's   Case,    2    Jur.  member. 
N.  S.  1203.  ■•  Thomas  v.  Clark,  IB  C.  B.  GG2 ; 

•''  The  rules  of  many  companies  pro-  Watson  v.  Eales,  23  Beav.  294,  302  ; 

vide  that  a  transferee  shall   not   be  Lanyon  v.  Smith,  3  B.  &  S.  945  ;  Cox's 

treated  as  a  member  until  his  name  Case,  4  De  G.  J.  &  S.  55,  n. 
is  registered  :  see  JIayhew's  Case,  5  De  ''  Watson  v.  Eales,  szq).     The  fact, 

G.  M.  &  G.  537,  546 ;  Thomas  u.  Clark,  that  the  transferee  is  only  the  mort- 

18  C.  B.  G62  ;  Humby's  Case,  28  L.  J.  gagee  of  the  shares,  is  immaterial,  ib. 
Ch.  875.  '  Cox's  Case,  4  De  G.  J.  &  S.  55,  n. 

••  Libri's  Case,  30  L.  T.  186 ;  South  «  IMayhew's  Case,  5  D.  G.  M.  &  G. 

Lady  Bertha  Co.,  2  J.  &  H.  388  ;  Lan-  837.     Cf.  Fenn's  Case,  4  ib.  285,  294. 

yon  V.  Smith,  3  B.  &  S.  945 ;  Cox's  It  need  hardly  be  said,  that  no  such 

Case,   4  De   G.  J.  &  S.  55,  n.     See  provision  can  affect  the  rights  of  third 
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it  has  been  said,  that  wherever  partnership  articles  provide 
that  a  partner  may  transfer  his  shares,  they  mean  that  he 
ma}-  so  transfer  them  as  to  put  the  transferee  in  his  place  as 
to  antecedent  liability.^  On  the  other  hand,  as  in  the  case 
of  a  transfer  by  way  of  mortgage,  the  transferor  may  agree  to 
indemnify  the  transferee  in  respect  of  future  transactions.- 

A  transferor  and  a  transferee  cannot  both  be  made  contri- 
butories  in  respect  of  the  same  shares.'^ 

An  unregistered  cost-book  company,  working  "  subject  to 
the  Stannary  jurisdiction,"**  need  not  recognise  a  transfer  of 
a  share  until  all  calls  made  in  respect  of  it,  with  interest  and 
expenses,  have  been  paid.^ 

A  transfer  of  shares  in  a  Stannary  company  made  for  the 
purpose  of  getting  rid  of  the  further  liability  of  the  share- 
holder, as  such,  for  a  nominal  or  no  consideration,  or  to  a 
person  without  any  apparent  pecuniary  ability  to  pay  the 
reasonable  expenses  of  working  the  mine,  or  to  a  person  in 
the  menial  or  domestic  service  of  the  transferor,  is  fraudulent ; 
and  need  not  be  recognised  by  the  company,  or  by  the  Court 
on  the  winding-up  of  the  company,  whether  the  company  is 
registered  or  unregistered.''  Assuming,  however,  that  a  par- 
ticular transfer  is  fraudulent,  on  the  ground  that  the  trans- 
feree is  insolvent ;  if  it  has  been  acted  on  and  recognised  by 
the  company,  with  knoAvledge  of  the  insolvency ;  it  cannot  be 
set  aside  in  the  winding-up ;  nor  can  the  name  of  the  trans- 
feror be  put  on  the  list  of  contributories.'^  And  where  a 
person  not  already  a  member  purchases  shares  in  a  cost-book 
company  in  the  name  of  a  nominee ;  and  does  so  either  to 
prevent  its  being  known  that  he  is  trafficking  in  shares  of 
the  company,  or  even  (it  seems)  to  escape  liability ;  he  cannot 


parties  :  see  llayhew's  Case,  snj). 
849. 

1  See  Mayhew's  Case,  siq?.,  2}cr  Ijovd 
Cranworth :  see  also  Taylor  v.  Ifill,  8 
L.  T.,  N.  S.  148.  The  rule  is  not 
affected  by  the  circumstance  that  the 
transferor  may  himself  have  been  one 
of  the  creditors  :  Taylor  v.  Ifill,  sup. 

-  See  Betteley  v.  Stainsby,  L.  R.  2 
C.  P.  568.  Cf.  special  contracts  in  the 
case  of  Relinquishment,  i^ost.,  p.  541. 


■'  See  Bowen's  Case,  4  W.  R.  800. 
As  to  giving  notice  under  the  Met. 
Mines  Reg.  Act,  1872,  of  a  change  of 
nrembers,  see  post,  p.  710. 

■•  See  ante,  p.  508. 

=  Stan.  Act,  1869,  s.  14. 

«  S.  35. 

'  Chynoweth's  Case,  15  Ch.  D.  ]3. 
See  also  Lofthouse's  Case,  2  De  G.  & 
J.  69,  73,  74. 
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be  made  a  contributoiT.^  If,  in  order  to  delude  the  public 
into  an  exaggerated  estimate  of  the  number  of  shares  in  a 
cost-book  company,  a  person  procures  some  shares  of  which 
he  is  the  owner  to  be  transferred  into  and  registered  in  the 
names  of  mere  nominees  for  him,  he  ma}^  in  the  event  of  the 
company  being  ^YOund-up,  l)e  made  a  contributor}^  in  respect 
of  such  shares.- 

(/S)  PicUnquisltDicnt. 

A  member  of  a  cost-book  company  may,  if  he  pleases,  Power  to 
relinquish  his  shares  to  the  company,  and  insist  upon  the  shalS"^^^ 
company  accepting  them.-^  An  unregistered  company,  work- 
ing "subject  to  the  Stannary  jurisdiction,"^  is  not,  however, 
bound  to  recognise  the  relinquishment  of  a  fractional  part  of 
a  share.''  And  a  relinquishment  of  shares  in  a  Stannary 
company  is  ineffectual,  if  delivered  within  six  weeks  before 
the  passing  of  a  winding-up  resolution,  or  the  making  of  a 
windmg-up  order." 

A  relinquishment  of  a  share  in  an  unregistered  Stannary  Notice  to 
company  must  be  made  by  notice  in  writing  delivered  to  the  l^^^'^^^'^'- 
purser  or  other  agent.' 

A  member  of  a  cost-book  company  relinquishing  his  shares  Right  of  and 
is  entitled,  jn-intd  facie,  to  have  an  account  taken  of  the  assets,  ^^^^^''*^>'  ^° 
effects,  and  liabilities  of  the  company ;  and,  if  the  account 
shows  a  credit  balance  in  favour  of  the  company,  his  share 
of  that  Ijalance  becomes  a  del)t  due  to  him  from  the  company. 
He  is,  on  the  other  hand,  subject,  priind  facie,  to  have  a  like 
account  taken  against  him ;  and,  if  it  shows  a  debit  balance, 
his  share  becomes  a  debt  due  from  him  to  the  company.^  In 
other  words,  if  the  concern  is  insolvent,  he  is,  prima  facie, 

'  King's  Case,  G  Ch.  19G.  n.  ;  Palmer's  Case,  7  Ch.  28G  ;  Kittow 

-  Cox's  Case,  4  De  G.  J.  &  S.  53.  v.  Liskeard,  L.  R.  10  Q.  B.  10 ;  Frank 

Whether  the  nominees  ought  not  also  IMills  Co.,  2.3  Ch.  D.  55. 

to  be  on  the  list,  qti. :  ib.  ■*  See  ante,  p.  508. 

='  See  Proc.  in  Stan.  (185G),  Introd.  '"  Stan.  Act,  18G9,  s.  22. 

Not.  24.    See  also  Northeyt).  Johnson,  "  Stan.  Act,  1887,  s.  22. 

19  L.  T.  104  ;  Fenn's  Case,  4  De  G.  U.  ^  Stan.  Act,  1869,  s.  22. 

&  G.  293 ;  Watson r.  Spratley,  10  i:xch.  ^  Sec  Batten  on  Stan.  Act,  18G9,  4G  ; 

222,  22G;  Bodmin  United  Mines,  23  Fenn'sCase.s?/^'- ;  Watson  r.  Spratley, 

Beav.  .370,  379;   Birch's  Case,  2  De  G.  sitp.  ;    Edward's  Case,  1  L.  T.,  N.  S. 

&  J.  10 ;  Birch's  Case,  28  L.  J.  Ch.  399  ;  Cox's  Case,  sup. ;  Palmer's  Case, 

894 ;  Cox's  Case,  4  De  G.  J.  &  S.  55  sup. 
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liable  to  pay  liis  share  of  the  deficiency  as  if  it  were  being 
wound-up;  but  if  it  is  solvent,  he  is,  ini  ma  facie,  entitled  to 
receive  his  share  of  the  surplus.^  His  own  previous  indebted- 
ness (if  any)  to  the  company  is  then  estimated ;  and  is  either 
deducted  from  the  debt  due  to  him,  or  is  added  to  that  due 
by  him.- 

In  the  case  of  a  Stannary  company  the  account  is,  under  a 
statutory  provision,  taken  upon  the  basis  that  the  continuing 
members  had,  at  the  same  time,  relinquished  their  shares.'^ 
And,  independently  of  statute,  the  account  of  a  cost-book 
company  (whether  within  or  without  the  Stannaries)  is,  in 
the  absence  of  agreement  to  the  contrary,  taken  in  the  follow- 
ing way : — Two  valuers  are  appointed,  one  for  the  company 
and  the  other  for  the  relinquishing  member  ;  unless  one  is 
agreed  upon  for  both."^  The  account  is  taken,  not  as  from  the 
time  when  it  is  made  out,  but  as  from  the  date  of  the  notice 
of  relinquishment."'  In  taking  an  account  of  the  assets  an 
estimate  is  made  of  the  value  of  the  machinery  and  materials  ;*" 
and  in  such  estimate  the  company  is  treated  as  a  going  con- 
cern, whether  it  is  solvent  or  insolvent.'''  An  estimate  is  also 
made  of  the  value  of  the  ores  broken,  both  underground  and 
at  the  surface.  But,  apparently,  no  estimate  is  made  of  the 
value  of  the  mine  itself,  or  the  uusevered  minerals.^  In  taking 
an  account  of  the  liabilities,  regard  is  had  to  the  solvency  or 
insolvency  of  the  continuing  members.'"'  And  the  mere  fact, 
that  on  previous  occasions  the  j)urser  of  the  mine  in  question 
may  have  allowed  members  to  relinquish,  without  regard  to 
the  insolvency  of  continuing  members  owing  arrears  of  calls, 
is  not  sufficient  evidence  of  an  agreement  between  the  members 
that  a  relinquishment  should  always  take  place  on  that  footing. 
For  the  course  of  practice  followed  by  the  officer  of  a  company 
having  numerous  members  is  not  so  strong  evidence  of  an 
agreement  sanctioning  that  practice,  as  a  course  of  practice  in 

233. 


1  See  Frank  Mills  Co.,  23  Ch.  D.  55, 
])cr  Jessel,  ]\I.  R, 

2  See  n.**,    on  preceding   page   and 
authorities  there  cited. 

•■'  Stan.  Act,  1887,  s.  21. 
■•  See  Batten,  4G. 

3  Frank  Mills  Co.,  23  Ch.  D.  52. 

"  Watson  V.  Spratley,  10  Exch.  22G, 


'  See  Frank  I\Iills  Co.,  sup. ;  where 
there  was  a  valuation  at  hreaking-up 
price. 

^  Batten,  46 ;  Watson  v.  Spratley 
sup. 

'■'  Frank  Jlills  Co.,  sup. 


account. 
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an  ordinaiy  partnership  would  be.^  In  taking  an  account  of 
the  HabiHties,  an  estimate  is  also  made  of  prospective  costs 
and  expenses  up  to  the  end  of  the  then  current  month.-  And 
in  estimating  the  amount  of  a  member's  previous  indebtedness 
(if  any)  to  the  compan}',  regard  is  not  exclusively  had  to  calls 
actually  and  formally  made,  and  remaining  unpaid.-' 

If,  upon  the  ultimate  estimate,  a  debt  is  found  due  from  the  Payment  of 

.      .  .  ,     .  11-  balance. 

member  to  the  company,  it  is,  iirima  facie,  payable  imme- 
diately. But,  if  a  debt  is  found  due  from  the  company  to  the 
member ;  although  it  is  due  immediately ;  it  is  not  payable, 
prima,  facie,  until  the  expiration  of  two  years.  And  the 
continuing  members  are  personally  liable,  pri)nd  facie,  to  pay 
it  at  the  end  of  the  two  years ;  and  are  so  liable,  although  the 
assets  of  the  company  may  be  then  exhausted.* 

A  member  relinquishing  his  shares  may  also  have  an  action  Action  for 

.,,.-,-  account. 

to  have  his  proportion  of  the  assets  ascertained  and  paid.' 

It  is,  of  course,  open  to  a  member,  upon  relinquishing  his  Special 

contracts — 

shares,  to  agree  with  the  continuing  members,  that  no  account  waiver  of 
shall  be  taken  Ijetween  them.  Where  such  an  agreement  is 
made,  the  relinquishing  member  cannot  subsequently  claim 
his  proportion  of  the  assets.  Xor,  on  the  other  hand,  can  he 
be  subsequently  rendered  liable  for  calls  ;  although  made  prior 
to  the  relinquishment.^  The  rules  of  a  cost-book  company 
provided,  that  a  member  might  determine  his  liability  upon 
giving  notice  in  writing  to  the  purser,  and  signing  a  relinquish- 
ment of  all  claims  on  the  company  in  respect  of  the  shares ; 
and  the  prospectus  contained  statements  to  a  similar  effect. 
A  member  relinquished  his  shares  in  accordance  with  this 
provision ;  and  the  company  was  subsequently  wound-up.  It 
was  intimated,  that  the  provision  would  not  have  applied,  if 
the  relinquishment  had  been  fraudulent ;  and  would  probably 
not  have  applied,  if  the  operations  of  the  company  had  pre- 
viously ceased,  or  if  there  had  been  a  simultaneous  relin- 
quishment by  all  the  members."  But,  in  the  absence  of  these 
special   circumstances,    it   was   held,  that    the   relinquishing 

1  lb.  *  Edwards'  Case,  1  L.  T.,  N.  S.  399. 

-  Batten,  46 ;  Watson  v.  Spratlcy,  «  lb. 

stqj.  '  See  4  Ue  G.  I\I.   &   G.   296,  per 

»  Batten,  48,  49.  Knight-Bruce,  L.  J.                          ^ 
*  Palmer's  Case,  7  Ch.  286. 
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member  c'ouki  not,  as  l)et\veen  himself  and  the  other  members, 
be  made  hable  even  for  the  debts  existing  at  the  time  of  the 
rehnquishment.^ 

Where  the  members  of  a  cost-book  company,  some  of  whose 
shareholders  were  in  arrear  in  payment  of  calls,  agreed,  that, 
if  a  member  in  arrear  relinquished  his  shares,  he  might, 
within  a  limited  time,  redeem  so  many  as,  at  the  amount  of 
former  calls,  would  equal  the  amount  paid  by  him ;,  and  no 
provision  was  made  for  payment  of  the  calls  then  due ;  and 
certain  members  relinquished  accordingly,  and  asserted  their 
intention  to  redeem,  but  took  no  actual  steps  to  redeem  within 
the  limited  time ;  and  the  company  was  subsequently  wound- 
up; it  was  held,  that  the  relinquishing  members  could  not, 
the  transaction  having  been  hojui  fide,  be  put  upon  the  list 
of  contributories."  And  where  the  purser  of  a  company  was 
authorised  to  conduct  all  correspondence ;  and  a  member 
desired  to  relinquish ;  and  the  purser  wrote  to  him,  stating 
the  sum  which  he  was  to  pay  as  his  proportion  of  the  liabilities  ; 
and  he  paid  that  sum,  and  then  relinquished ;  it  was  held, 
that  he  became  exempt  from  all  liability  as  a  member  ;  although 
the  rules  of  the  company  provided,  that  the  affairs  should  be 
managed  by  a  committee,  and  although  the  sum  in  question 
was  less  than  the  proper  proportion.'^ 

A  member  who  has  relinquished  his  shares  is  entitled  to 
have  his  name  removed  from  the  list  of  members.'^ 

A  relinquishment  does  not  afl'ect  the  liability  of  the  relin- 
quishing member  to  the  then  existing  creditors  of  the  concern.'' 
But,  as  in  the  case  of  transfer,^'  a  member  of  a  cost-book  com- 
pany gets  rid  of  all  liability  in  respect  of  future  transactions, 
as  soon  as  he  has  relinquished.'''  It  has  been  said,  that,  where 
shares  are  relinquished,  the  company  are  under  no  obligation  to 
save  the  relinquishing  member  harmless  from  contracts  entered 


1  Fenn's  Case,  4  De  G.  M.  &  G.  285. 
See  also  Mayhew's  Case,  5  ib.  837 ; 
Bodmin  United  IMines,  2.3  Beav.  379, 
380,  381. 

-  Bodmin  United  IMines,  23  Beav. 
370,  381  et  seq. 

3  Birch's  Case,  28  L.  J.  Ch.  894.  Cf . 
special  contracts  in  the  case  of  trans- 
fer, ante,  p.  537. 


<  Birch's  Case,  2  De  G.  &  J.  10. 

5  See  Bodmin  United  Mines,  23 
Beav.  378. 

«  A7itc,  p.  537. 

7  Cox's  Case,  4  De  G.  J.  &  S.  55  n. 
See  Northey  v.  Johnson,  19  L.  T.  204. 
As  respects  creditors,  however,  he 
must  not  continue  to  hold  himself  out 
as  a  member. 
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into  while  he  was  a  member ;  except  only  in  the  way  of  con- 
tribution, as  in  the  case  of  other  partnerships.^  But  it  is 
presumed,  that  the  company  would  be  free  from  such  obligation 
only  in  case  the  relinquishing  member  had  not,  upon  relinquish- 
ment, paid  to  the  company  the  balance  (if  any)  found  due 
from  him  upon  taking  the  usual  accounts.- 

Where  a  share  in  an  unregistered  cost-book  company,  work-  Disposal  of 

..,.,.         ,,n  .  T  -11      relinquished 

mg  "subject  to  the  btannary  jurisdiction,  Ms  reimquished,  share  in 
it  must  be  carried  to  an  account,  called  "The  Account  of  co^Jp|4T. 
Relinquished  Shares;"  and  it  is  deemed  to  be  the  property  of 
the  company,  and  may  be  disposed  of  as  the  company  think 
fit  ;  and  any  member  may  purchase  it,  if  sold.^  A  statutory 
declaration  in  writing  by  the  purser  or  other  agent  of  the 
company,  that  a  share  has  been  relinquished,  is  sufficient 
evidence  of  the  facts  therein  stated  as  against  all  persons 
interested  m  the  share.  And  that  declaration,  and  the  receipt 
of  the  purser  for  the  price  of  the  share,  if  sold,  constitute  a 
good  title  thereto.  The  purchaser  must  be  entered  in  the 
cost-book  as  the  holder  of  the  share;  and  he  is  thereupon 
discharged  as  against  the  compaii}'  from  all  unpaid  calls, 
interest,  and  expenses,  due  to  the  company  in  respect  thereof 
accrued  before  the  purchase.  And  he  is  not  bound  to  see  to 
the  application  of  the  purchase-money;  nor  is  his  title  affected 
by  any  irregularity  in  the  proceedings  in  reference  to  the  sale.'' 

(yj  Devolution. 
On  the  same  principle,  that  a  voluntary  transfer  of  a  share  Bankruptcy 

,  „  ,  of  member 

in  a  cost-book  company  will  not ;  '^  the  bankruptcy  ot  a  member,  docs  not 

and  the  vesting  of  his  share  in  his  trustee,  will  not ;  operate  to  ^o!;^"^^^], 

dissolve  the  company .^  company. 

For  the  same  reason  the  death  of  a  member  of  a  cost-book  Nor  dcatii. 
company,  and  the  devolution  of  his  share,  will  not  operate  to 

1  Cox's  Case,  4  Do  G.  J.  &.  S.  55  n.  p.  513. 

-  See    mitc,    pp.    540,    541.      The  ••  Sec  ante,  p.  508. 

registration   of  a  cost-book  company  ■*  Stan.  Act,  18G9,  s.  21. 

under  a  limited  liability  Act  has  no  '"  S.  23.     Cf.  as  to  forfeited  shares, 

effect  on    the  liability  of  a  member  ante,  p.  521. 
who    has    previously    transferred    or  '"'  See  ante,  p.  532. 

relinquished    his    shares :    see    ante,  '  Tippet  v.  Johns,  Tapping,  189 
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Interest  in 
land 
treated  as 

personalty. 


INIortmain. 


dissolve  the  company.'  In  fact  the  doctrine  of  delectus  penoiue 
in  no  case  applies  to  a  cost-book  company. 

If  the  interest  of  a  member  of  a  cost-book  company  includes 
an  interest  in  the  land  itself,  which  seldom  happens,"  and 
against  which  there  is  a  presumption,''  the  interest  in  the  land 
itself  will  on  his  death  be  treated  as  personal  estate.^ 

In  the  great  majority  of  cases  shares  in  a  cost-book  company 
might  always  have  been  validly  bequeathed  to  a  charity  ;  the 
interest  of  the  owner  of  such  shares  seldom  including  an 
interest  in  the  land  itself.-'  And  they  may  now  be  so  bequeathed, 
even  in  the  rare  instances  in  which  a  lease  of  a  cost-book  mine 
is  held  in  trust  for  the  individual  members  in  proportion  to 
their  shares.'' 


stannary 
company 
may  sell  its 
property. 


Amalgama- 
tion. 


/.—DISSOLUTION, 
(a)  Sale — A  ma Igain  a  tion. 

Any  unregistered  company,  working  "  subject  to  the  Stan- 
nary jurisdiction,"  ^  may,  by  special  resolution,^  to  which 
three-fourths  in  value  of  the  members  consent  in  writing  or  at 
a  meeting,  sell  the  machinery  and  materials,  with  or  without 
the  interest  of  the  company  in  the  leases  or  sett,  as  a  going 
concern.  But  such  sale  must  be  by  public  auction  ;  and  due 
notice  must  be  given  by  public  advertisement  in  some  local 
paper,  and  in  some  paper  specially  relating  to  mining  com- 
panies, for  two  successive  weeks  before  the  sale ;  and  no  such 
power  is  allowed  to  prejudice  the  rights  of  lessors  or  creditors.'"^ 
And  any  member  ma}^,  in  a  proper  case,  obtain  an  injunction 
to  restrain  the  sale  of  machinery  and  other  effects  on  a  mine, 
or  to  restrain  the  sale  of  setts.^'^ 

Stannary  companies,  whether  registered  or  unregistered, 
working  adjoining  mines  may,  with  the  consent  in  writing  of 


1  lb. 

■  See  ante,  pp.  533,  534. 

•'  See  ajitc,  p.  534. 

•»  See  ante,  p.  276. 

'"  See  Hayter  v.  Tucker,  4  K.  &  J. 
243,  246,  251;  referred  to,  ajite, 
p.  276,  n.^ :  see  also  ante,  pp.  533, 
534. 

*  See  Mortmain  and  Charit.  Uses 


Act,  1891.  Previously  to  this  Act, 
the  law  was  otherwise  :  see  Hayter  v. 
Tucker,  snj). 

''  See  ante,  p.  508. 

8  Ante,  pp.  516,  517. 

■J  Stan.  Act,  1869,  s.  24.  See  Hayter 
V.  Tucker,  sup.  247. 

10  Stan.  Act,  1869,  s.  86. 
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the  respective  lessors  (where  such  consent  is  by  law  or  custom 
necessary)  ;  and  with  the  authority  of  special  resolutions,  to 
which  two-thirds  in  value  of  the  shareholders  have  assented 
in  writing ;  amalgamate.  The  resolutions  must,  as  already 
stated,^  be  registered ;  and  they  must  be  advertised  in  such 
manner  as  the  Stannary  Court  directs. - 

(/?)  Wiii(U)ig-up. 

Stannary  companies,  whether  registered  or  not,  may  be  Generally. 
wound-up  in  the  Stannary  Courts,  or  in  the  High  Court ;  •'  but 
are  usually  wound-up  in  the  former,  as  has  been  already  seen.^ 
Cost-book  companies  working  in  England  (but  not  "  subject 
to  the  Stannary  jurisdiction"''),  or  working  in  Wales,  may, 
whether  registered  or  not,  be  wound-up  in  the  High  Court.'' 
The  Court  ma}^  at  any  time  after  the  presentation  of  a 
petition  to  wind-up  a  company,  restrain  further  proceedings 
against  it." 

Where  an  unregistered  Stannary  company  is  l^eing  wound-   stannary 
up,  a  former  member  is  not  liable  to  contribute  to  the  assets,   former 
if  he  has  ceased  to  l;)e  a  member  for  two  years  before  the  mine  ™'^"'''^^^'- 
has  ceased  to  be  worked,  or  before  the  date  of  the  winding-up 
order .^    Accordingly  a  member  of  a  cost-book  mine  in  Cornwall, 
who  had  ceased  to  l)e  a  member  more  than  two  years  before  an 
order  for  winding-up,  was  held  not  liable  to  be  put  on  the  list 
of  contril)utories  as  a  past  member ;  although  he  had  not  so 
ceased  for  two  years  lief  ore  the  mine  ceased  to  be  worked.'' 

Where  a  Stannary  company,  whether  registered  or  not,  is  Wages  of 
being  wound-up,  whether  by  the  Court  or  otherwise,  any  wages 
due  at  the  commencement  of  the  winding-up,  not  exceeding 
three  months'  wages,  are  payable  forthwith  in  priority  to  all 

'  Ante,  pp.  513,  514.  absolute  for  the  sale  of  its  machinery, 

-'  Stan.  Act,  1887,  s.  27.  materials,  and  effects  had  been  made 

■^  Comp.    Act,    1862,    ss.   79,    199  ;  in  a  creditor's  suit :  Comp.  Act,  1802, 

Comp.  (Wind.-up)  Act,  1890,  s.  1.  s.  199. 

••  Ante,   pp.    493,  494.     Before   the  *  See  ante,  p.  508. 

abolition  of  creditors'  suits  (see  ante,  ''  Comp.    Act,   1862,    ss.    79,    199 ; 

p.  490,  n.2)  an  unregistered  Stannary  Comp.  (Wind.-up)  Act,  1890,  s.  1. 

cost-book  company  was,  for  the  pur-  ^  Comp.  Act,  1802,  s.  85. 

pose  of  .enabling  a  v.'inding-up  order  •*  Stan.  Act,  1869,  s.  25. 

to  be  made,  deemed  to  be  unable  to  'J  Chynowuth's  Case,  15  Ch.  D.  13. 

pay  its  debts,  if  a  decree  or  order 

M,M.  N  N 
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IMine  club 
funds. 


costs  except  the  costs  of  the  windmg-up  order,  and  to  all 
clamis  by  mortgagees,  execution  creditors,  or  others ;  and  the 
Court  may  charge  the  assets  of  the  company,  in  priority  to 
all  claims,  with  a  sum  sufficient  to  discharge  such  wages,  with 
interest  at  5  per  cent,  per  annum ;  and  such  charge  may  be 
made  in  favour  of  any  person  willing  to  advance  the  requisite 
amount.^  The  right  of  clerks  and  servants  under  the  Comp. 
Act,  1883,  to  l)e  paid  in  the  winding-up  of  a  company,  in 
priority  to  other  creditors,  jjari  passu  with  labourers  and 
workmen,  is,  however,  preserved,  except  that  such  priority  is 
only  given  to  the  extent  of  three  months,  and  does  not  extend 
to  the  principal  agent  or  manager,  purser  or  secretary.- 

Monies  deducted  from  wages  for  the  purposes  of  a  mine 
club,  or  accident,  or  sick,  or  benefit  fund  are  not  applicable 
upon  a  winding-up  as  part  of  the  assets  of  the  company.  In  a 
voluntary  winding-up,  the  liquidator  or  any  person  interested 
may  apply  to  determine  any  question  as  to  such  monies.^ 

If,  in  the  course  of  proving  the  debts  and  claims  of  creditors 
in  the  Stannary  Court,  any  debt  or  claim  is  disputed,  or  appears 
to  be  open  to  question,  the  Court  may  adjudicate  upon  it. 
The  Court  also  has  power,  incidentally,  to  decide  upon  the 
validity  and  extent  of  any  lien  or  charge  claimed  by  any 
creditor  on  any  property  of  the  company  in  respect  of  such 
debt ;  and  to  make  binding  declarations  of  right.  And  for 
determining  any  question  the  Court  may  direct  and  settle  any 
action  or  issue.  And  the  finding  of  the  jury  in  such  action  or 
issue  is  conclusive  of  the  facts  found,  unless  the  judge  who 
tries  it  makes  known  to  the  Court  that  he  was  not  satisfied 
with  the  finding ;  or  unless  it  appears  to  the  Court  that,  in 
consequence  of  miscarriage,  accident,  or  the  subsequent  dis- 
covery of  fresh  material  evidence,  such  finding  ought  not  to 
be  conclusive.^ 
Interpleader.  And  if,  after  an  order  for  winding-up  in  the  Stannary  Court, 
it  appears  that  any  person  claims  any  property  in,  or  any 
lien  upon,  any  of  the  machinery,  materials,  ores,  or  effects  on 


Disputed 
debts  or 
.claims. 


1  Stan.  Act,  1887,  s.  9.  This  is  not 
affected  by  the  Pref.  Payments  in 
Bank.  Act,  1888  :  see  s.  2  (2).  See  also 
Stan.  Act,  1869,  s.  26. 


"  Stan.  Act,  1887,  s.  10. 

•'I  S.  13  (2). 

*  Comp.  Act,  1862,  s.  108. 
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the  mine,  or  on  premises  occupied  b}-  the  company  in  con- 
nection with  the  mine,  or  to  which  the  company  was,  at  the 
the  time  of  the  order  2)rinid  facie  entitled,  the  Court  or  the 
Registrar  may  adjudicate  on  such  claim  by  interpleader.^  And 
any  action  or  issue  directed  upon  such  interpleader  may  be 
tried  in  the  Court,  or  at  the  assizes  or  sittings  in  London  or 
Middlesex  before  a  judge  of  the  High  Court. - 

"Where  several  companies  are  in  course  of  liquidation  by 
the  Stannary  Court,  if  a  contributory  of  one  of  them  is  a 
creditor  of  another,  the  Court  may  direct  that  the  debt  be 
attached,  and  payment  suspended  for  a  time  certain,  as  a 
security  for  payment  of  the  calls  which  may  in  the  course  of 
the  liquidation  become  due  from  him  to  the  company  of  which 
he  is  a  contributory  ;  and  the  amount  may  be  made  applicable 
and  applied  to  such  payment  in  due  course.  But  no  order 
of  attachment  is  allowed  to  prejudice  any  claim  which  the 
indebted  company  may  have  by  way  of  set-off  or  otherwise ; 
or  any  claim  or  lien  or  specific  charge  on  the  debt  in  favour  of 
any  third  person.-' 


Several 

Stannai'y 

compauies 


1  S.  IIG. 

2  lb. 

:*  Stan.  Act,  1869,  s.  34.  The 
previous  state  of  the  law  as  to  the 
winding-up  of  cost-book  and  Stannary 
Companies  was  in  many  respects 
anomalous,  and  deserves  mention. 
The  Act  11  &  12  Vict.  c.  45,  s.  2, 
provided  that  the  winding-up  juris- 
diction of  the  Court  of  Chancery 
should  extend  to  companies  formed 
for  the  purpose  of  working  mines  or 
minerals.  Companies  formed  before 
the  passing  of  this  Act,  not  being 
within  its  provisions  (Wyld's  Case,  1 
:\rac.  &  G.  1  ;  1  H.  &  T.  125),  were 
brought  within  them  by  12  &  1-3  Vict, 
c.  108,  s.  1.  S.  1  of  the  latter  Act 
also  provided  that  the  Chancery  juris- 
diction should  not  affect  the  Stannary 
jurisdiction  in  Cornwall;  or  extend  to 
cost-book  mines  within  the  latter 
jurisdiction,  unless  on  the  petition 
(for  instances  of  which  see  Bos- 
worthon  Co.,  20  L.  J.  Ch.  612 ;  Wheal 
Anne  Co.,  10  W.  R.  .330  ;  S.  C.  30 
Beav.  001)  of  the  owners  of  at  least 


one-tenth  of  the  shares.  This  proviso 
was  not  apparently  repealed  by  20  & 
21  Vict.  c.  78,  s.  12 ;  which  required 
the  leave  of  the  Court  of  Chancery  or 
the  certificate  of  the  Vice-Warden  as 
a  condition  to  the  presentation  of  a 
petition  (South  Lady  Bertha  Co.,  2  J. 
&  H.  376).  But  it  was  not  extended  to 
mines  in  Devon  by  18  &  19  Vict.  c.  32, 
which  brought  that  county  within 
the  Stannary  jurisdiction  (lb.).  The 
Stannaries  Court  had  no  jurisdiction 
to  stay  proceedings  by  creditors 
against  individual  shareholders ;  and 
on  that  very  ground  the  leave  re- 
quired by  20  &  21  Vict.  c.  78,  s.  12,  was 
frequently  granted  (Tretoil,  &c.,  Co., 
2  J.  &  H.  421 ;  South  Lady  Bertha 
Co.,  sup. ;  Wheal  Anne  Co.,  sup.).  Tlic 
presentation  of  a  petition  to  the 
Court  of  Chancery  under  the  former 
Acts  to  wind-up  a  company  witiiin 
the  Stannaries  operated  as  an  injunc- 
tion against  creditors  (North  Taniar 
Mine,  referred  to  in  2  J.  &  H.  422). 
But  they  were  not  entitled  to  appear 
and  ojipose  (Tretoil,  &c.,  Co.,  sup.). 
N  N    2 


548 


RECOGNITION    OF    COST-BOOK    CUSTOM. 


CHAP.    XIX. 


Cost-book 
custom  must 
be  proved 
in  ordinarj- 
courts. 


<7.— RECOGNITION   OF   COST-BOOK   CUSTOM. 

Of  the  various  peculiarities  of  a  cost-book  compai^y,  those 
which  have  not  had  their  origin  in  statute,  constitute  the  cost- 
book  custom.  The  existence  and  the  nature  of  the  custom  in 
the  case  of  companies  in  Cornwall  and  Devonshire  have 
always  been  recognised  by  the  Stannary  Courts,^  and  the 
existence  of  the  custom  has  frequently  received  recognition 
from  the  legislature.-  The  ordinary  courts  of  the  realm  do 
not,  however,  take  judicial  cognizance  of  the  custom ;  and  its 
nature  and  application  in  any  particular  case  must  be  there 
proved  by  the  party  alleging  them.''^ 


1  See  Cox's  Case,  4  De  G.  J.  &  S.  55, 
n. ;  Gaved  v.  Martyn,  19  C.  B.,  N.  S. 
732,  757. 

2  See  7  &  8  Vict.  c.  110,  s.  63 ;  12  & 
13  Vict.  c.  108,  s.  1  (repealed  by  Comp. 
Act,  1862) :  see  also  6  &  7  Will.  4, 
c.  106,  s.  43  ;  18  &  19  Vict.  c.  32,  ss.  17, 
22  (both  now  repealed)  ;  Stan.  Act, 
1869,  s.  2.  See  also  Fenn's  Case,  4 
De  G.  M.  &  G.  293,  j^er  Lord  Cran- 
worth. 

3  Fenn's  Case,  stiji.  293,  295  ;  Haw- 
kins' Case,  2  K.  &  J.  253,  263  ;  Richard- 


son's Case,  4  W.  R.  670 ;  Bodmin 
United  IMines,  23  Beav.  370,  378,  379  ; 
Johnson  v.  Goslett,  3  C.  B.,  N.  S.  591, 
592 ;  Frank  Mills  Co.,  23  Ch.  D.  55, 
58.  Cost-book  companies  are,  in  all 
other  respects  than  those  stated  in 
this  chapter,  governed  by  the  same 
equitable  principles  as  those  which 
apply  to  ordinary  mining  partnerships 
(as  to  which,  see  ante,  pp.  127  ct  seq. ; 
150  et  seq.) :  see  Proc.  in  Stan.  (1856) 
Introd.  Not.  27. 


CHAPTER   XX. 

GLOUCESTEKSHIEE   EIGHTS    AND    CUSTOMS, 
a.— GENERALLY. 
'  The  Hundred  of  St.  Briavels,  in  the  County  of  Gloucester,   Gencraiiy- 

1      P    .  1  _T         rights  of 

includes  the  Forest  of  Dean  and  several  of  the  surroundmg  property, 
parishes.^  The  greater  portion  of  the  surface  of  the  Forest 
belongs  to  the  Crown.-  The  smaller  portion  is  in  private 
hands.-^  The  surface  of  the  Hundred,  not  within  the  Forest, 
belongs  partly  to  the  Crown ;  and  is  partly  in  private  hands.* 
That  portion  of  the  surface  of  the  Hundred,  which  belongs 
to  the  Crown,  is  partly  inclosed  and  partly  uninclosed.  And 
in  like  manner  that  portion  of  the  surface  of  the  Hundred, 
which  is  in  private  hands,  is  partly  inclosed  and  partly  unin- 
closed.' With  certain  few  exceptions,''  all  the  mines  and 
(quarries  of  every  description  throughout  the  Hundred  belong 
to  the  Crown."  The  interests  of  the  Crown  are  represented 
by  the  First  Commissioner  of  Woods,  as  "  Gaveller  "  of  the 
Forest ;  or  by  his  Deputy."^ 

'  See  AUaway  v.  Wagstaff,  4  H.  &  "  Wood,  7. 

N.  683.     As  to  the  extent  of  the  Hun-  '  See  the  preamble  of  1  &  2  Vict. 

dred  and  Forest :  see  Wood,  Laws  of  c.  48  ;  Wood,  6,  7.     Prior  to  the  Act  a 

the  Dean  Forest,  4,  5,  12.  Mr.   William  Ambrose    claimed  the 

-  Wood  5,  6.  right,  as  Lord  of  the  I\Ianor  of  Blake- 

•'  76. ;  1  &  2  Vict.  c.  43,  s.  G8.  ney,  to  grant  gales  for  quarries,  and 

■*  Wood,  7  ;  1  &  2  Vict.  c.  43,  s.  08.  exact  gale  fees  and  rents,  within  the 

''  See  1  &  2  Vict.  c.  43,  ss.  67,  68 ;  bailiwick  of  Blakeney  in  the  Forest. 

Allaway  v.  Wagstaff,  snp. ;  Wood,  170,  This  claim  was  expressly  saved  by  the 

171.    Thewood  known  as  the  "Abbot's  Act   (s.   85);    but   its  invalidity  was 

Wood,"  which  formerly  formed  part  of  sub.sequently  established  :  see  A.-G.  v. 

the  Forest  (see  33  Vict.  c.  viii.),  con-  Mathias,  4  K.  &  J.  579. 

tinues    uninclosed    land    within   the  «  1  &2Vict.  c.43,s.  13.   The  Deputy 

Forest  for  the  purposes  of  1  &  2  Vict.  must  be  a  person  skilled  in  mining  : 

c.  43,  and  24  &  25  Vict.  c.  40:  see  33  ib.     As  to  his  salary,  sec  s.  88. 
Vict.  c.  viii.,  s.  9. 
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The  mines  of  coal  and  iron  and  the  quarries  of  stone^ 
throughout  the  Hundred,  so  far  as  they  belong  to  the  Crown,- 
are  subject  to  the  rights  of  the  "  free  miners  "  to  have  "  gales  " 
and  leases  thereof  granted  to  them.  But  such  rights  are  only 
exerciseable  under  certain  conditions  for  the  benefit  of  the 
Crown ;  and,  in  case  the  minerals  in  question  are  under  inclosed 
land  (whether  ])elonging  to  the  Crown  or  to  a  private  person), 
under  certain  other  conditions  for  the  benefit  of  the  owner  of 
such  inclosed  land.  The  free  miners  have  also  certain  rights 
as  between  themselves.  The  rights  of  the  free  miners  are 
ancient  rights,  which  had  their  origin  in  custom,  and  existed 
more  or  less  imperfectly  from  the  time  of  the  Eomans.'*  But 
the  rights,  and  the  conditions  upon  which  they  are  exerciseable, 
are  now  almost  "^  wholly  regulated  by  statute. •" 


•  The  Crown  mines,  other  than  those 
of  coal  and  iron,  and  the  Crown  quar- 
ries, other  than  those  of  stone,  are  not 
subject  to  the  rights  of  the  free  miners ; 
but  are  subject  to  the  general  law 
affecting  mines  and  quarries  in  Crown 
lands:  see  Wood,  48,  369.  See,  as  to 
the  general  law,  ante,  pp.  158,  187, 
188. 

-  See  Wood,  7. 

•'  See  James  v.  The  Queen,  5  Ch.  D. 
158,  per  James,  L.  J. 

■*  S.  68  of  1  &  2  Vict.  c.  43,  provided 
that,  if  the  owner  of  any  inclosed  land 
within  the  Hundred  gave  notice  with- 
in six  months  to  the  Commissioners 
appointed  thereunder  of  his  desire 
that  the  jirovisions  of  the  Act  should 
not  extend  to  such  land,  the  Act  should 
be  thereupon  taken  not  to  extend 
thereto  ;  but  that  all  customs  and  pri- 
vileges in  force  at  the  passing  of  the 
Act,  so  far  as  respected  such  land, 
should  continue  in  force.  Various 
owners  of  inclosed  land  of  the  Hun- 
dred outside  the  Forest  (including  the 
Commissioners  of  Woods  on  behalf  of 
the  Crown)  gave  notice  under  this  pro- 
vision (see  34  &  85  Vict.  c.  85,  s.  3  ; 
Wood,  171)  ;  and  the  rights  of  free 
miners  in  respect  of  the  land  affected 
by  such  notice  are  not,  accordingly, 
regulated  by  statute.     Whether   free 


miners  have  any  rights,  irrespectively 
of  statute,  is  not  certain.  That  they 
have  not,  was  laid  down  broadly  in 
A.-G.  V.  Mathias  (4  K.  &  J.  579) ;  on 
the  ground,  that  the  custom,  under 
which  they  claimed  the  right  to  work, 
could  not  have  had  a  legal  origin  (see, 
as  to  the  requisites  of  a  custom,  onfe, 
p.  102,  n.-).  But  the  correctness  of 
this  assertion  has  been  doubted  (see 
Wood,  171)  ;  and  it  is  submitted,  that 
the  doubt  is  well  founded  :  see  the 
observations  as  to  the  validity  of  the 
custom  of  tin-bounding  in  Cornwall,  to 
which  a  greater  number  of  objections 
might  be  urged,  ante,  pp.  502,  503.  At 
all  events,  the  land  affected  by  the 
notice  is  so  small  in  extent  (see  Wood, 
459,  460),  that  the  validity  of  the 
rights  in  respect  of  it  can  hardly  be 
of  much  practical  consequence.  The 
custom,  irrespectively  of  statute  (as  to 
which,  see  Doe  v.  Pearce,  2  Peake's 
N.  P.  Cas.  242 ;  A.-G.  v.  Jackson,  5 
Ha.  355;  Brain  v.  Harris,  10  Exch. 
908),  is  the  same  in  its  general  features 
as  that  prescribed  by  statute ;  and 
will  not  be  further  referred  to. 

•^  1  &  2  Vict.  c.  43,  s.  31.  See  59 
Geo.  3,  c.  86  ;  1  &  2  Vict.  c.  43  ;  24  &  26 
Vict.  c.  40 ;  33  Vict.  c.  viii.  (local  as  to 
Abbot's  Wood)  ;  34  &  35  Vict.  c.  85. 
The  Act   L  &  2  Vict.  c.  43  appointed 
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By  "free  miners"  is  meant  all  male  persons  born  or  to  be  Meaning  of 
born,  and  abiding,  within  the  Hmidred,  of  the  age  of  twenty-  mincers " 
one  years  and  upwards,  who  shall  have  worked  a  year  and 
a  day  in  a  coal  or  iron  mine  within  the  Hundred.^  Male 
persons  born  or  to  be  bom,  and  abiding,  within  the  Hundred, 
of  the  age  of  twenty-one  years  and  upwards,  who  shall  have 
worked  a  3'ear  and  a  da}-  in  a  stone  quarry-  within  the  Forest, 
are  also  free  miners  so  far  as  relates  to  gales  and  leases  of 
stone  quarries  within  the  open  lands  of  the  Forest,- 

All   persons  claiming   to   be   free  miners  must  send  their  Registration 
names  and  places  of  residence  to  the  Gaveller  or  Deputy  for 
registration.    And  a  list  of  the  names  and  places  of  residence 
of  the  free  miners  (distinguishing  such  as  have  worked  in  mines, 


of  free 
miners. 


Commissioners  to  ascertain  the  metes 
and  bounds  of  gales  existing  at  the 
passing  of  the  Act ;  and  the  naode  and 
extent  in  and  to  which  they  might  be 
continued  and  worked;  and  the  per- 
sons entitled  to  work  them,  and  to  the 
benefit  of  incidental  privileges  (see 
ss.  1  to  6,  and  8  to  12,  inclusive,  8G.  87) ; 
and  it  contained  elaborate  provisions 
for  the  execution  of  their  duties  (see 
ss.  7,  24,  26,  27,  28,  32  to  40,  inclusive, 
5G).  Those  provisions  resulted  in  the 
issue  in  1841  of  three  several  awards  by 
the  Commissioners :  the  "  Coal "  award, 
the  "Iron"  award,  and  the  "  Quarry  " 
award.  See  Wood,  199  et  scq.,  272 
ct  seq.,  and  291  et  seq.  ;  where  the 
awards  and  the  schedules  thereto 
are  set  out.  The  awards  specified  the 
persons  actually  in  i)ossession  of  gales 
at  the  passing  of  the  Act,  and  the  gales 
then  being  worked  by  them  ;  and  con- 
firmed their  titles  to  work.  The  first 
schedule  to  each  award  dealt  with 
metes  and  bounds ;  and  pi'csumaljly 
(see  Thomas  v.  Atherton,  10  Ch.  I). 
201,  202),  terminated  equitable  or 
supposed  equitable  titlesofearliercrea- 
tion  and  inconsistent  therewith.  The 
plans  and  schedules  are  said  to  Ije 
inaccurate:  see  ^latthews  v.  Harris, 
14  L.  T.  307 ;  Brain  v.  Harris,  10 
Exch.  914 ;  Thomas  v.  Atherton,  10 
Ch.   D.  187,  200,   201.     The  second 


schedule  to  each  award  laid  down  the 
rules,  according"  to  which  the  con- 
firmed gales  and  all  subsequent  gales, 
were  to  be  worked.  Certain  of  the 
rules  in  the  second  schedules  to  the 
C.  and  I.  awards  requiring  modifica- 
tion, and,  in  some  respects,  explana- 
tion, the  Act  34  &  35  Vict.  c.  85 
appointed  Commissioners  for  those 
purposes.  And  those  Commissioners 
shortly  afterwards  issued  their  award, 
making  the  necessary  modification  and 
explanation:  see  Wood,  365  et  scq., 
where  the  award  is  set  out.  Whether 
the  Commissioners  appointed  under 
1  &  2  Vict.  c.  43  had  any  authority 
thereunder  to  impose  on  galees  any 
rules  or  conditions,  which  would 
derogate  from  the  interest  possessed 
l)y  them  at  the  time  of  the  passing  of 
the  Act,  is  doubtful:  see  Goold  v.  (it. 
West.  Deep  Coal  Co.,  2  Do  G.  J.  &  S. 
600, 2}er  Lord  Westbury.  A  copy  of  the 
rules  must  be  hung  up  in  the  Speech 
House  in  the  Forest:  1  &  2  Vict, 
c.  43,  s.  54  ;  34  &  35  Vict.  c.  85,  s.  31. 
The  third  schedules  to  the  C.  and  I. 
awards  of  1841  .specified  the  persons 
who  were  in  possession  of  licences  in 
respect  of  the  soil  of  the  Forest  for 
facilitating  their  workings  ;  and  the 
particulars  of  the  licences. 

'  1  &  2  Vict.  c.  43,  s.  14. 

■-  S.  15 :  see  s.  83. 
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and  such  as  have  worked  in  quarries),  under  the  hand  of  the 
Gaveller  or  Deputy,  must  be  transmitted  once  at  least  in  every 
year  to  the  Commissioners  of  Woods  for  enrohiient  in  the  Office 
of  Land  Revenue  Eecords  and  Enrohnents.^  The  Gaveller  or 
Deputy  may  refuse  to  register,  unless  the  claimant  proves  that 
he  is  a  free  miner.-  But  the  refusal  may  be  the  subject  of 
appeal  to  the  Sessions,  or  to  the  Court  of  Verderers  for  the 
Forest,'^  And  the  Gaveller  or  Deputy  must  register  persons 
declared  to  be  free  miners  pursuant  to  any  order  of  Sessions 
or  of  the  Court  of  Verderers.^  No  person  can  be  deemed  a  free 
miner  who  is  not  registered.''  Extracts  from  the  register  are 
admissible  in  evidence.^ 

By  "  gales  "  is  meant  the  holdings  of  mines  of  coal  and  iron 
within  the  Hundred,  and  quarries  of  stone  within  the  Forest, 
the  titles  to  which  were  confirmed  by  the  awards  of  1841 ;'  and 
the  grants  of  mines  of  coal  and  iron  within  the  Hundred,  which 
have  since  been  made.'^ 

Galees,  the  titles  to  whose  holdings  of  mines  of  coal  and 
iron,  and  quarries  of  stone,  were  confirmed  by  the  awards  of 
1841,"  consisted  exclusively  of  free  miners.^"  And  free  miners, 
registered  as  such  by  having  worked  a  year  and  a  day  in  a 
mine  of  coal  or  iron,^^  have  been,  and  are,  exclusively  entitled 
to  coal  or  iron  gales  of  later  creation.^"  However,  no  coal  or 
iron  gales  of  later  creation  can  be  granted  in  inclosed  lands  of 
the  Crown,  so  long  as  they  continue  inclosed ;  although  such 
gales  as  are  already  in  such  lands,  and  were  confirmed  by  the 


1  S.  16.  All  Acts  authorised  to  be 
done  by  the  Commissioners  may  be 
done  by  one  of  them :  24  &  25  Vict, 
c.  40,  s.  27. 

-  1  &  2  Vict.  c.  43,  s.  17. 

^  S.  19.  The  appeal  must  be  brought 
within  four  calendar  months,  and 
notice  of  it  must  be  given  to  the 
Deputy  fourteen  days  before  the  hear- 
ing :  ib.  As  to  the  Court  of  Verderers, 
see  Wood,  4.  As  to  the  ancient  "  Mine 
Law  Courts,"  see  Wood :  see  also  Morse 
V.  James,  Willes,  122 ;  Doe  v.  Pearce, 
2  Peake,  N.  P.  243. 

■•  1  &  2  Vict.  c.  43,  s.  20. 

■=■  K.  21. 

«  S.  22. 


'  See  ante,  p.  550,  n.'\ 

^  See,  as  to  these  grants.  Wood,  App. 
A.,  pp.  371  ct  scq. ;  App.  B.,  pp.  458 
et  seq.  "  Gale,"  though  nowfrequently 
used  as  a  mere  synonym  for  rent,  had 
originally  the  meaning  of  tribute  or 
service  :  see  IMorgan  v.  Crawshay,  L. 
R.  5  H.  L.  804,  n. 

'•'  See  ante,  p.  550,  n.^. 

1"  See  1  &  2  Vict.  c.  48,  ss.  24  ct  sccj. ; 
and  see  the  three  awards  of  1841. 

"  See  ante,  p.  551. 

1-  1  &  2  Vict.  c.  43,  s.  23.  Proceed- 
ings in  Quo  Warranto  are  maintain- 
able against  a  person  who  improperly 
claims  to  exercise  the  rights  of  a  free 
miner  :  R.  v.  Harris,  11  A.  &  E.  518. 
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awards  of  1841,  may  be  worked  b}'  the  galees,  on  condition  of 
doing  no  damage  thereto.^  All  existing  gales  of  quarries  were 
comprised  in  the  Quarry  award  of  1841.-  And  no  quarry  gales 
have  been,  or  can  be,  of  later  creation  than  the  passing  of  the 
Act  1  it  2  Vict.  c.  43  ;  that  Act  having  prohibited  the  subse- 
quent opening  of  quarries,  except  by  virtue  of  then  existing 
quarry  gales,  or  of  subsequent  quarry  leases.'' 

6.— MUTUAL  RIGHTS  OF  THE  CROWN  AND  FREE  MINERS. 

An  applicant  for  a  coal  or  iron  gale   subsequent   to   the  Applications 

„     ,        ■        ^     1    ^  -t'-    ,  i -.  i     1  -1        •  -L-         for  and  grants 

passmg  of  the  Act  1  it  "2  A  ict.  c.  43,  must  describe  m  writmg  ^f  g^ies 
the  situation  of  the  proposed  gale,  and  the  name  of  the  vein 
proposed  to  be  worked.  And  the  Gaveller,  in  setting  out  the 
metes  and  bounds  thereof,  must  obtain  the  previous  approval 
in  writing  of  the  Commissioners  of  Woods ;  and  have  regard 
to  the  probable  cost  of  the  winning,  and  the  estimated  quantity 
of  the  minerals.^  An  applicant  for  a  gale  is  not  bound,  until 
a  gale  is  actually  granted  to  him.  At  any  time  previously  he 
may  withdraw  his  application,  and  the  Crown  cannot  compel 
him  to  accept  the  grant.''  In  order  that  a  grant  of  a  gale 
may  be  effectual,  the  grant,  and  all  the  terms  and  conditions 
thereof,  and  the  payments  to  be  made  in  respect  thereof,  must 
be  entered  in  the  Gaveller's  Ijooks,  and  subsequently  enrolled 
in  the  Office  of  Land  Eevenue.''  A  gale  may  be  had  to  two  or 
more  persons  jointly." 

Every  galee,  whether  of  a  mine  of  coal  or  iron  or  of  a  quarry  Estate  of 
of  stone,  possesses  an  interest  in  the  nature  of  an  estate  in  fee  °'^  ^^' 
simple.^     And  such  interest  probably  makes  him,  if  he  be  in 
actual  possession,  an  occupier  for  rating  purposes.'-*     As  soon, 
however,  as  the  mineral  is  gotten,  his  interest  ceases ;  and  the 
space  occupied  by  the  mineral  becomes  vested  in  the  Crown. ^" 

'  1  &  2  Vict.  c.  43,  s.  G4.  2  Peake's  N.  P.  242. 

2  s.  83.  «  24  &  25  Vict.  c.  40,  s.  1.     It  was 

'  lb.     As  to  leases,  see  i^st,  p.  557.  the  same  before  the  Act :  see  Doe  v. 

^  1  &  2  Vict.  c.  43,  s.  5G ;  C.  award,  Pearce,  2  Peake's  N.  P.  242. 

.sch.  2,  r.  11 ;  I.  award,  sch.  2,  r.  11.  '-•  See  Morgan  v.  Crawshay,  L.  R.  5 

*  James  v.  The  Queen,  5  Ch.  D.  IGO,  H.  L.  304. 

161,  per  Mellish,  L.  J.  "'  Goold  i;.  d.  W.  Deep  Coal  Co.,  2 

'  1  &  2  Vict.  c.  43,  s.  57.  De  G.  J.  &  S.  007,  per  Lord  West- 

^  See  Wood,  165  :  see  Doe  v.  Pearce.  bury. 
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The  metes  and  bounds  of  gales,  confirmed  by  the  awards  of 
1841,  are  ascertained;^  although  not,  it  is  said,  with  complete 
accuracy.'-  The  metes  and  bounds  of  subsequent  gales  must 
be  precisely  specified  in  the  instruments  of  grant.-^  When  new 
works  are  opened,  a  memorandum  of  the  situation  and  extent 
of  the  ground  to  be  occupied  by  each  pit  or  level  mound  must 
be  entered  in  the  "  Surface  Boundary  Book,"  and  be  marked 
on  the  copy  of  engraved  plans ;  both  of  which  are  kept  at  the 
Gaveller's  office.  ^  In  Brain  v.  Harris/'  the  southern  boundaries 
of  a  colliery  were  defined  by  the  coal  award  of  1841  as  follows  : — ■ 
"  Commencing  at  the  point  where  the  said  level  struck  the  coal, 
and  extending  in  an  eastern  direction  as  deep  as  the  said 
level  will  drain."  It  was,  before  the  award,  the  custom,  on 
obtaining  a  gale,  to  drive  an  adit  from  the  surface  into  the 
coal  in  a  horizontal  direction,  l)ut  at  such  an  inclination 
upwards  as  to  allow  water  to  fiow  along  it  from  the  mine  to 
the  surface.  And  every  miner,  who  had  driven  such  an  adit, 
was  entitled  to  all  the  coal,  which  could  be  drained  by  an  adit 
continued  from  the  point  where  the  adit  so  made  from  the 
surface  first  struck  the  coal.  There  was,  at  the  date  of  the 
award,  an  existing  level  driven  from  the  surface  upwards  and 
eastwards  into  the  coal  from  the  point,  where  the  adit  first 
struck  it.  It  was  contended,  that  the  boundary  which  was 
meant  was  an  imaginary  mathematical  line  drawn  horizontally 
eastward  from  the  point,  where  the  level  struck  the  coal.  It 
was,  however,  held,  that  the  existing  level  was  the  boundary.^ 

"  Galeage,"  or  dead  rents,  and  also  royalties,  are  commonly 
payable  to  the  Crown  in  respect  of  the  gales  confirmed  by  the 
awards  of  1841.^     Dead  rents  and  royalties  may  also  be  made 


'  See  the  first  schedules  to  the 
awards  of  1841. 

-  See  ante,  p.  550,  n.''. 

»  See  1  &  2  Vict.  c.  43,  s.  56.  For 
descriptions  of  the  gales  of  coal  and 
iron  granted  subsequently  to  the  C. 
and  I.  awards  of  1841,  see  Wood,  App. 
A.,  pp.  371  et  scq. ;  App.  B.,  pp.  453  ct 
seq.  The  boundaries  of  gales  of  coal 
are  sometimes  defined  by  levels  driven 
from  the  bottoms  of  pits ;  and  the 
boundaries  of  eales  of  coal  or  iron  are 


sometimes  defined  by  workings  of  other 
tracts.  Er.  20,  21,  of  C.  award,  and 
r.  19  of  I.  award,  provide  for  questions 
arising  upon  these  points. 

•*  C.  award,  sch.  2,  r.  10 ;  I.  award,, 
sch.  2,  r.  10.  See  34  &  35  Vict.  c.  85, 
s.  38. 

•^  10  Exch.  908. 

''  Mr.  Wood  doubts  the  authority  of 
this  case  ;  see  Wood,  452,  453. 

^  1  &  2  Vict.  c.  43,  ss.  27,  41,  42,  43, 
46,  51,  52,  56.     These  ijayments  are  in 
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payable  in  respect  of,  and  must  be  specified  in  the  instruments 
of  grant  of,  subsequent  gales.^  And  if,  upon  the  grant  of  a 
subsequent  gale^  the  Gaveller  or  Deputy  cannot  agree  with 
the  miner  as  to  the  amount  of  rent  or  royalty,  the  amount  is 
determinable  b}'  arbitration.-  Indeed,  a  subsequent  gale  is 
only  grantable  on  condition,  that  the  galee  either  works  and 
gets  a  sufficient  quantity  of  mineral  to  pay  the  amount  of  dead 
rent,  which  the  Gaveller  or  the  arbitrator  determines  ;  or  pays 
the  deficiency.''  However,  a  subsequent  galee  is  under  no 
liability  to  pay  rent  or  royalty  for  works  opened  by  him  during 
the  first  two  years,  in  the  case  of  a  galee  of  coal,  or  during  the 
first  four  years,  in  the  case  of  a  galee  of  iron  ;  unless  in  the 
meantime  he  has  worked  Ijy  means  thereof.^  And  so  long 
as  a  subsequent  galee  continues  in  occupation  of  his  gale, 
paying  his  rent  and  ro3'alties,  and  observing  the  conditions 
under  which  he  holds,  he  is  allowed  to  make  up  the  short 
working  of  any  year  of  his  holding  in  any  succeeding  year." 
And  with  respect  both  to  the  confirmed  gales,  and  to  sub- 
sequent gales,  of  coal,  no  tonnage  rent  is  pa.yable  on  coals 
consumed  by  engines  used  for  colliery  purposes.''  The  galeage 
rent  is  payable  on  the  31st  of  December  in  every  year,  and  the 
royalties  on  the  30th  of  June  and  31st  of  December.^  The 
rents  and  royalties  payable  in  respect  both  of  the  confirmed 
gales,  and  of  subsequent  gales,  are  liable  to  revision  every 
twenty-one  years:"*  and,  if  an  agreement  cannot  be  come  to  as 

lieu  of  the  ancient  right  of  the  Crown  frnnx  the    award,   if    they   refused    to 

to  put  in  a  fifth  man  to  work  gales  and  pay  :  see  ib.  355. 

share  the  profits  :  see  s.  44 :  see  also  '  1  &  2  Vict.  c.  43,  s.  5G. 

Doe  V.  Pearce,  2  Pcakc's  N.  P.  242  ;  -  Ib.     See,  generally,  as  to  arbitra- 

A.-G.  V.  Jackson,  5  Ha.  3G2,  363.    The  tion  proceedings,  ss.  47  ct  scq. 

Commissioners  were  not  by  the  Act  •'  C.  award,  sch.  2,  r.  13  ;  I.  award. 

obliged  to  reserve  a  rent   in    respect  sch.  2,  r.  13. 

merely  of  minerals  actually  got :  they  '  C.  award,  sch.  2,  r.  5;  I.  award, 

were   empowered    to   reserve   a    dead  sch.  2,  r.  5. 

rent  as  well  as  a  royalty:  see  Seymour  ■'  C.  award,  sch.  2,  r.  14  ;  I.  award, 

r.Morrell,17L.T.1.39.    And  in  making  sch.  2,  r.  14  ;  award  of  1871.     Cf.  the 

their  awards  they  were  empowered  to  average  clause  in  leases,  ante,]}]}.  237, 

take  into  consideration  the  fact  that  238. 

no  previous  rent  had  been  paid:  see  ''  C.  award,  sch.  2,  r.  IG. 

A.-(t.  v.  Jackson,  5  Ha.  3G4,  3GG.  But  '  34  &  35  Vict.  c.  85,    s.    35:    sec 

they  were  not  empowered  to  compel  Wood,  157,  158. 

miners  to  pay,   in  ready  money,  for  "^  1  &  2  Vict.  c.  43,  ss.  27,  4r) ;  24  & 

l)v-'/one  workings ;  or  to  exclude  them  25  Vict.  c.  40,  s.  7. 
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to  the  amount  of  the  substituted  rent  or  royalty,  it  is  deter- 
mina])le  l)y  arl)itration.^  Every  agreement  or  award  as  to  the 
amount  of  the  substituted  rent  or  royalty  must  be  enrolled  in 
the  Office  of  Land  Revenue. - 

The  Crown  cannot  enforce  a  parol  agreement  to  pay  a  larger 
rent  than  that  specified  in  a  grant.-'^  And,  unless  the  galee 
can  be  restored  to  his  previous  position,  it  cannot  have  the 
grant  set  aside,  merely  because  its  officers  by  a  mistake 
thought  that  the  agreement  was  enforceable.^  But  it  may, 
of  course,  have  the  grant  set  aside  on  the  ground  of  fraud." 
And  it  may,  it  seems,  successfully  resist  proceedings  by  the 
galee  to  enforce  the  grant,  if  he  refuses  to  pay  the  larger 
rent.^ 

Every  galee  must  keep  accounts  of  the  produce  of  his  work- 
ings ;  and  make  plans  of  his  workings,  when  required  by  the 
Gaveller.^  And  the  Gaveller  or  Deputy,  or  the  Commissioners 
of  Woods,  are  entitled  to  enter  all  works,  and  inspect  the  plans ; 
and  also  to  inspect  the  workings,  and  make  plans  thereof."" 

The  obligation  to  pay  the  rents  or  royalties  in  respect  of 
gales  is  a  personal  obligation  on  the  person  for  the  time  being 
in  actual  possession  or  receipt  of  the  proceeds  of  the  gale ; 
whether  as  owner,  lessee,  underlessee,  or  otherwise.^  The  rents 
or  royalties  are  recoverable  either  by  distress  ;^"  or  by  an  action 
in  the  nature  of  an  action  of  covenant  ;^^  or  by  an  action  for 
an  account.^'-  And,  if  the  amount  does  not  exceed  £50,  the 
action  may  be  brought  in  the  County  Court.^''  The  Gaveller,  as 
representing  the  Commissioners  of  Woods,  is  the  proper  person 
to  sue.^*^    The  Crown  may  also  proceed  by  information.^' 


1  1  &  2  Vict.  c.  43,  ss.  27,  47,  48 ; 
24  &  25  Vict.  c.  40,  s.  8  ;  34  &  35  Vict. 
c.  85,  s.  37. 

•-  1  &  2  Vict.  c.  43,  s.  50. 

•■'  A.-G.  V.  Jackson,  5  Ha.  855. 

■^  lb.:  see  pp.  36G  ct  scq. 

■'  lb.  p.  366. 

«  lb.  p.  365. 

7  1  &  2  Vict.  c.  43,  s.  45. 

'^  S.  53  ;  C.  award,  sch.  2,  rr.  16, 17  ; 
I.  award,  sch.  2,  rr.  16,  17 ;  Q.  award, 
sch.  2,  r.  6. 

9  24  &  25  Vict.  c.  40,  s.  4. 

1"  59  Geo.  3,  c.  86,  s.  7 ;  1  &  2  Vict. 


c.  43,  s.  52 ;  24  &  25  Vict.  c.  40,  s.  4 ; 
34  &  35  Vict.  c.  85,  s.  36. 

11  59  Geo.  3,  c.  86,  s.  8  ;  1  &  2  Vict. 
•  c.  43,  s.  52;  24  &  25  Vict.  c.  40,  s.  4; 
34  &  .35  Vict.  c.  85,  s.  36. 

1-  See  A.-G.  v.  Jackson,  5  Ha.  355, 
368. 

"  24  &  25  Vict.  c.  40,  s.  5. 

i-*  Seymour  «.  Morrell,  17  L.  T.  139  ; 
24  &  25  Vict.  c.  40,  s.  5. 

15  59  Geo.  3,  c.  86,  s.  10.  Non-pay- 
ment also  entails  the  liability  to  for- 
feiture ;  see  jwst,  p.  561. 
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The    Commissioners   of   AVoods  may  grant   leases   to   free  Leases  con- 

,     , ,  0        ■  •       '  r       .  1  •   ,  „    nected  with 

mniers,  whether  ot  mnies  or  quarries,  for  thn-ty-one  years,  of  gale  work- 
any  part  (not  exceeding  six  acres  for  a  coal  or  iron  mine,  and  "^°^" 
one  acre  and  a  half  for  a  quarry),  of  the  uninclosed  ^Yaste  land 
of  the  Forest,  for  any  purposes  connected  with  the  convenient 
working  of  any  mine  or  quarry.  And  every  such  lease  may 
contain  an  agreement  for  the  renewal  thereof.  Every  such 
lease  must  be  enrolled.^  And,  if  granted  in  connexion  with  a 
coal  or  iron  gale,  a  memorandum  of  the  grant  must  be  entered 
in  the  "  Surface  Boundary  Book,"  and  marked  on  the  copy 
of  engraved  plans,  kept  at  the  Gaveller's  office." 

The  Commissioners  may  also  grant  leases  to  free  miners  of  Leases  of 
any  quarries  in  the  Forest  for  twenty-one  years ;  subject  to  *^^^'^"'^''' 
such  rent  and  conditions  as  they  think  proper.-^ 

They  may  also  grant  to  free  miners,  or  to  any  other  person  Leases  of 
or  persons,  leases  for  twenty-one  years  of  the  right  to  get  clay  ^  ^^'  °^  ^^^  ' 
or  sand  from  the  open  or  waste  lands  of  the  Forest.  "^  And 
they  may  grant  to  the  person  or  persons  entitled  to  any  pit, 
level,  quarry,  or  work,  leases  for  twenty-one  years  of  the  right 
to  get  clay  or  sand  therein.  But  the  last-mentioned  leases ; 
and  the  right  to  work  the  pit,  level,  quarry,  or  work  in  ques- 
tion ;  must  always  be  vested  in  the  same  person  or  persons.'' 
They  may  also  grant  leases  for  twenty-one  years  of  any  part 
of  the  open  or  waste  land  of  the  Forest  for  the  purpose  of 
erecting  kilns  or  other  Avorks  for  the  manufacture  and  burning 
of  the  clay  into  bricks  or  tiles."  All  the  leases  so  authorised 
must  be  made  subject  to  such  rents  and  conditions  as  the 
Commissioners  think  fit.  But  the  rents  must  be  reserved  to 
the  Crown  free  of  all  taxes  and  assessments ;  and  11  le  leases 
must  contain  conditions  of  re-entry  on  non-payment  of  the 
rent  or  non-observance  of  the  conditions ;  and  the,y  must  be 
enrolled  in  the  Office  of  Land  Revenue  Records,  and  entered 
in  the  Office  of  the  Commissioners  of  "Woods." 


'   1   (t  2  Vict.  c.  43,  s.  25;  24  &  25  M  &  2  Vict.  c.  4.3,  s.  84;  21  &  25 

Vict.  c.  40,  s.  G.  Vict.  c.  40,  s.  2. 

-  C.  award,  sch.  2,  r.   10  ;  I.  award,  '"  24  &  25  Vict.  c.  40,  s.  17. 

sch.  2,  r.  10.  '■■  n,. 

•■'  1  &  2  Vict.  c.  43,  s.  83  ;  24  (t  25  '  1  &  2  Vict.  c.  43,  s.  84. 

Vict.  c.  40,  s.  2. 
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The  amount  of  any  rent  or  royalty  payable  under  any  lease, 
not  exceeding  £50,  may  be  recovered  in  the  County  Court.^ 

Every  coal  or  iron  galee  may  make  and  use  all  necessary 
levels,  drifts,  drains,  "  cuts-out,"  ~  watercourses,  pits,  shafts,  and 
pit-heaps ;  and  use  such  heap  room,  as  may  be  sufficient  for 
the  purposes  of  his  workings.''  But  before  any  new  works 
can  be  opened,  the  situation  and  extent  of  the  ground  to  be 
occupied  by  each  pit  or  level  mound  must  be  determined  l)y 
the  Gaveller  or  Deputy.^  Every  quarry  galee  or  lessee  may, 
in  like  manner,  make  and  use  all  necessary  roads,  drains,  and 
spoil  banks."'  Upon  obtaining  the  previous  sanction  in  writing 
of  the  Commissioners  of  Woods,  a  coal  or  iron  galee,  or  a 
quarry  galee  or  lessee,  may  make  and  use  all  such  railroads 
and  other  roads  as  the  Gaveller  or  Deputy  may  deem  requisite 
for  his  workings,'^  And,  upon  obtaining  the  like  sanction,  a 
coal  or  iron  galee  may  erect  any  steam  or  fire-engine  within 
any  inclosure,  or  within  sixty  yards  from  the  fence  of  any 
inclosure.'^  However,  the  erection  of  steam-engines  or  dwell- 
ing-houses in  inclosed  land  is  unlawful  without  the  previous 
consent  in  writing  of  the  owner. *^  And  where  a  coal  or  iron 
gale,  pit,  or  level,  is  opened  within  inclosed  land,  no  building 
can  be  erected,  or  work  made,  except  such  as  the  Gaveller 
may  consider  absolutely  necessary ;  and  in  the  manner  least 
injurious  to  the  inclosed  land.^ 

The  Commissioners  of  Woods  are  empowered,  upon  such  rents, 
conditions,  and  regulations  as  they  think  fit,  to  grant  licences  to 
sink,  open,  work,  and  use  pits,  shafts,  or  levels ;  and  to  make 
roads;  and  to  use  rights  of  way,  water,  air,  outstroke,  instroke,^'' 
or  other  easements  for  working  and  disposing  of  the  produce 
of  any  gale  or  quarry  ;  in  or  under  any  of  the  waste  or  inclosed 
lands  of  the  Crown  in  the  Forest ;    or  under   any  mine  or 


'  24  &  25  Vict.  c.  40,  s.  5. 

*  As   to   the   inclination 

of  "  cuts- 

out,"  see  C.  award,  sch.  2, 

,  r.  22;  I. 

award,  sch.  2,  r.  20. 

'*  C.  award,  sch.  2,  r.  1 ; 

I.  award. 

sch.  2,  r,  1. 

C.  award,  sch.  2,  r.  10 ; 

I.  award, 

sch.  2,  r.  10. 

'  Q.  award,  sch.  2,  r.  1. 

^  C.  award,  sch.  2,  r.   3; 

I.  award. 

sch.  2,  r.  3 ;  Q.  award,  sch.  2,  r.  2. 

'  C.  award,  sch.  2,  r.  7 ;  I.  award, 
sch.  2,  r.  7. 

s  1  &  2  Vict.  c.  43,  s.  69. 

5  C.  award,  sch.  2,  r.  23  ;  I.  award, 
sch.  2,  r.  21.  As  to  liberties  incident 
to  the  coal  and  iron  gales  confirmed 
by  the  awards  of  1841,  see  C.  award, 
sch.  3  ;  I.  award,  sch.  3. 

1"  See  onto,  p.  230. 


CHAP.    XX.]  EIGHTS    AND    CUSTOMS.  559 

quarry  comprised  in  any  existing  gale  or  lease.  But  the 
licensee  must  do  as  little  damage  as  may  be.  And  he  must 
compensate  all  persons  who  may  be  injured.  And,  on  ceasing 
to  use  or  require  the  easement  in  question,  he  must  restore  the 
land  to  its  former  condition,  unless  required  by  the  Gaveller 
or  Deputy  to  leave  it  in  its  then  present  condition.  Every 
such  licence  must  be  entered  in  the  books  of  the  Gaveller  or 
Deputy;  and  be  enrolled.^  The  amount  of  any  rent  or  royalty 
payable  under  any  licence,  not  exceeding  £50,  may  be  re- 
covered in  the  County  Court.'- 

Everv  galee  of  an  unopened  coal  or  iron  gale  must,  bond  Rules  as  to 

"  •  1   •       X'  i-  1.1        workings. 

fide,  commence  opennig  the  same  witnni  live  years  trom  the 
date  of  his  grant.  But  this  time  may,  in  the  case  ot  an 
unavoidable  or  unforeseen  mining  accident,  or  impediment 
occurring,  or  in  the  case  of  any  other  reasonable  cause  of  dela}^ 
being  proved  to  the  satisfaction  of  the  Gaveller,  be  extended. 
Disputes  as  to  whether  there  has  been  a  hoiid  tide  opening,  or 
as  to  an  extension  of  time,  are  determinable  by  arbitration.-' 
Every  coal  or  iron  galee,  and  every  quarry  galee  or  lessee, 
must  work  in  a  fair,  orderly,  and  workmanlike  manner  ;  and 
according  to  the  best  and  most  improved  system  for  the  time 
being ;  and  not  desist  from  working  for  five  years  at  any  one 
time  after  the  vein  in  question  has  been  gained.^  A  quarry 
galee  or  lessee  must  not  overrun  or  commit  any  waste  or  spoil 
of  stone;  and  he  must  not  interrupt  or  interfere  with  any 
public  footpath,  or  any  road  not  properly  belonging  to  his 
quarry.'^  Nor  must  he,  in  working  near  the  boundary  of  any 
inclosure,  carry  forward  his  workings  so  as  to  injure  the 
inclosure,  or  the  wall  or  other  fence  or  boundary  thereof; 
without  the  consent  in  writing  of  the  Connnissioners  of  Woods. 
And  he  must  leave  so  much  space  on  the  outside  of  any  such 
inclosure,  as  may  be  necessary  foi-  tlu;  protection  of  the 
l)Oundaries,  and  for  the  continuance  of  any  adjoining  carriage 
or  Inidle  road  or  footpath."  Every  galee  of  a  coal  gale  created 
suljsequently  to  the  awards  of  1841  must  leave  barriers  of 

•  1  &  2  Vict.  c.  43,  s.  G5;  24  &  25  ■*  C.  award,  sch.  2,  r.  9  ;  I.  award, 

Vict.  c.  40,  s.  15.  i'Ch.  2,  r.  9  ;  Q.  award,  sell.  2,  r.  5. 

-  24  &  25  Vict.  c.  40,  s.  5.  '  Q-  award,  sch.  2,  r.  5. 

•■'  Award  of  1871.  "  R-  8. 
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coal  in  each  vein,  of  such  width  and  in  such  situations,  as  the 
Gaveller  or  Deputy  may  from  time  to  time  direct.^ 

In  the  event  of  any  coal  or  iron  gale,  which  is  drained  by  a 
steam-engine,  or  other  machinery,  and  which  lies  above  any 
other  gale  also  worked  by  a  steam-engine,  being  worked  out  or 
abandoned  before  the  lower  gale,  the  holder  of  the  upper  gale 
must  leave  at  the  office  of  the  Gaveller  three  months'  previous 
notice  in  writing  of  his  intention  to  discontinue  the  working 
of  the  engine."  And  every  galee  of  a  coal  or  iron  gale 
created  subsequently  to  the  awards  of  1841  must,  on  aban- 
doning or  disusing  a  level,  pit,  or  other  work  opened  by  him, 
remove  all  unnecessary  buildings  and  works,  and  smooth  the 
surfiice  of  the  ground ;  and  set  up  upon  or  about  any  such 
abandoned  or  disused  work  such  walls  and  fences  or  other 
protection,  as  the  Gaveller  or  Deputy  may  deem  necessary  for 
the  safety  of  cattle.  And,  upon  refusing  or  neglecting  to  do 
these  acts  within  three  months  after  notice,  they  may  be  done 
at  his  expense.-'  And  the  Gaveller  or  Deputy,  or  the  Yerderers, 
have  a  general  authority  to  order  the  removal  of  buildings  and 
works,  which  are  no  longer  necessary  for  the  working  of  mines 
or  quarries.  But  the  owner  of  such  buildings  or  works  is 
entitled  to  the  materials.^ 

The  working  of  gales  created  subsequently^  to  the  awards  of 
1841  may  also  be  made  subject  to  such  further  special  rules,  as 
the  Gaveller  or  Deputy  may,  with  the  approval  in  writing  of 
the  Commissioners  of  Woods,  in  each  case  think  necessary.^ 

The  obligation  to  observe  the  rules,  subject  to  which  a  gale 
is  held,  is  a  personal  obligation  on  the  person  for  the  time 
being  in  actual  possession,  or  receipt  of  the  proceeds  of  the 
gale  ;  whether  as  owner,  lessee,  underlessee,  or  otherwise.'^ 
The  rules  may  be  enforced  )jy  an  action  in  the  nature  of  an 
action  of  covenant ;"  or  by  an  injunction  in  the  Queen's  Bench 
Division ;  ^  at  the  suit  of  the  Crown. '^ 

Galees  may  sell,  assign,  transfer  and  dispose  of  their  gales, 


'  C.  award,  sch.  2,  r.  IS. 
=  R.  8 ;  I.  award,  scli.  2,  r.  8. 
'  C.  award,  sch.  2,  r.  12 ;  I.  award 
sch.  2,  r.  12. 

••  1  &  2  Vict.  c.  4.3,  s.  83. 

'=  S.  56. 

G  24  &  25  Vict.  c.  40,  s.  4. 


'  lb. 

s  1  &  2  Vict.  c.  48,  s.  29.  See  Ross 
V.  Rugge-Price,  1  Ex.  D.  269 ;  Brain  v. 
Thomas,  50  L.  J.  Q.  B.  662 ;  James  v. 
Young,  27  Ch.  D.  656. 

y  Forfeiture  may  also  ensue ;  see 
post,  p.  561. 
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either  by  deed  or  will,  to  eacli  other,  or  to  an}'  other  person 
or  persons  ;  and  lessees  of  quarries  have  similar  rights.^  Delay 
is  fatal  to  the  right  of  enforcing  a  contract;  to  sell  or  purchase 
a  gale.^  Transfers  of  gales,  or  of  leases  of  quarries,  'niter  viros, 
must  be  entered  within  three  months  in  the  books  of  the 
Gaveller  or  Deputy;'^  and  unregistered  transfers  are  void.^ 
The  Gaveller  or  Deputy  may  refuse  to  register  the  transfer  of  a 
gale  or  lease  until  the  rent  or  royalty  payable  in  respect  thereof 
has  been  paid. '  And,  where  a  transfer  or  devolution  has  already 
taken  place  otherwise  than  by  deed  requiring  registration,  as 
by  will  or  descent,  he  may  refuse  to  register  the  subsequent 
transfer,  unless  the  deed  effecting  it  contains  a  recital  of  the 
circumstances  under  which  the  unregistered  transfer  or  devolu- 
tion took  place.*'  Persons  proposing  to  purchase  may  ascertain 
whether  payments  are  in  arrear  upon  applying  to  the  Gaveller 
or  Deputy.' 

The  Commissioners  of  Woods  mav,   at  such  rent  and  on  Renewals  of 

quaiT}'  leases. 

such  terms  as  may  be  agreed  on,  grant  renewals  of  leases  of 
quarries,  for  terms  not  exceeding  twenty-one  years,  to  the 
assignees  of  free  miners ;  although  such  assignees  be  not 
themselves  free  miners.^ 

Non-payment  of  the  rents  or  royalties  in  respect  of  gales  Forfeiture, 
entails  the  liability  to  forfeiture,  and  to  the  right  of  the  Crown 
to  re-enter.^  And,  although  the  Court  may  possibly  have  the 
right  to  relieve  against  the  forfeiture,  if  the  arrears  of  rent  are 
tendered,  or  proceedings  are  taken,  by  the  evicted  galee,  within 
six  months,  no  rehef  will  be  given  if  more  than  six  months  are 
allowed  to  elapse  before  tendering  the  arrears  or  taking  pro- 
ceedings.^'^  In  like  manner,  unless  the  rules  subject  to  which 
a  gale  is  held  are  complied  with,  it  is  liable  to  be  forfeited. ^^  A 
gale  is  not  forfeited,  unless  and  until  the  Crown  claims  the 

'  1  &  2  Vict.  c.  43,  s.  23.  ever,  authorise  mine  pro  tunc  entries: 

"  Allaway  v.  Braine,  2G  Bcav.  575.  1  &  2  Vict.  c.  43,  s.  59. 
See  ante,  p.  209.  ''  24  &  25  Vict.  c.  40,  s.  9. 

3  1  &  2  Vict.  c.  4.3,  s.  58.     For  tlic  "  S.  11. 

form  of  the  minute  to  be  brought  for  '  S.  9. 

registration,  see  sched.  to  24  &  25  Vict.  "  34  &  35  Vict.  c.  85,  s.  34. 

c.  40 :  see  also  ss.  10,  12,  13,  of  that  "  He  Brain,  18  Eq.  389. 

Act.  '"  lb. 

■»  24  &  25  Vict.  c.  40,  s.  14.     The  "  1  &  2  Vict.  c.  43,  s.  29 ;  24  &  25 

Commissioners  of  Woods,  may,  how-  Vict.  c.  40,  s.  3. 

M.M.  <>  <^ 
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forfeiture  ;  which  it  is  nnder  no  obhgation  to  do.^     But  where 
a  gale  has  become  hable  to  forfeiture,  the  forfeiture  is  com- 
plete on  service  of  a  notice  to  that   effect ;    and    an   actual 
re-entry  on  the  part  of  the  Crown  is  not  necessary,- 
Re-gales  of  Forfeited  gales  of  coal  or  iron  may  be  re-galed."     Where  a 

"ales.  gale  was  held  in  trust  for  the  children  of  A.,  of  whom  B.  was 

one ;  and  none  of  the  trustees  or  cestnis  que  trust  was  a  free 
miner,  nor  was  A.  ;  and  the  gale  was  forfeited ;  and  a  free 
miner  at  the  instance  of  A.  and  B.  obtained  the  gale,  and 
assigned  it  to  them ;  it  was  held  that  A.  and  B.  were  not  con- 
structive trustees  for  the  children  of  A.^ 
Surrendei-.  The  galee  of  a  gale  of  coal  or  iron  confirmed  by  the  awards 

of  1841  may  surrender  it  at  the  end  of  any  year,  on  giving  six 
months'  previous  notice  in  writing,  and  leaving  the  same  at 
the  Gaveller's  office.^  The  holder  of  a  subsequent  coal  or  iron 
gale  may  surrender  it  at  the  end  of  two  years  from  the  grant 
on  giving  three  months'  previous  notice  ;  or  at  the  end  of  any 
subsequent  year,  on  giving  six  months'  previous  notice ;  such 
notice  to  be  in  writing,  and  to  be  left  at  the  Gaveller's  office.*^ 
The  galee  or  lessee  of  a  quarry  may  surrender  it  at  Michaelmas 
in  any  year,  on  giving  three  months'  previous  notice  in  writing, 
and  leaving  the  same  at  the  Gaveller's  office^  At  the  ex- 
piration of  the  requisite  notice  the  gale  or  lease  in  question 
becomes  void ;  and  no  deed  or  other  act  of  surrender  is  neces- 
sary.*^ Surrenders  of  gales  other  than  by  notice,  and  surrenders 
of  parts  of  gales,  may  also  be  made,  and  accepted  by  the 
Gaveller ;  on  such  terms  and  conditions  as  he  shall  think 
expedient.^  And  surrenders  of  leases  of  quarries  or  works ;  or 
of  land  leased  in  connection  with  gales,  quarries,  or  works ; 
may  be  made,  and  accepted  by  the  Gaveller ;  on  such  terms 
and  conditions  as  he  shall  think  expedient. ^'^  Surrenders  must 
be  registered  like  transfers ;  but  non-registration  does  not 
avoid  them.^^ 

>  James  v.  Young,  27  Ch.  D.  G52.  «  lb. 

^  ^x^Jar/e  Young,  50  L.J.  Ch.  221;  '  Q.  award,  sch.  2,   r.  3  ;  24  &  25 

James  v.  Young,  si(p.  Vict.  c.  40,  s.  18. 

3  1  &  2  Vict.  c.  43,  s.  29.  s  24  &  25  Vict.  c.  40,  s.  19. 

4  Holmes  v.  Williams,  W.  N.  1895,  "  S.  20 ;  34  &  35  Vict.  c.  85,  s.  33. 
p.  116.  11'  24  &  25  Vict.  c.  40,  s.  20. 

•'  C.  award,  sch.  2,  r.  G  ;  I.  award,  '^  lb. 

sch.  2,  r.  6. 
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Everv  coal   or  iron  ^alee,  surrendering;  before  his  gale  is  Rights  and 

^  .        .        duties 

worked  out,  must  leave  all  roads  and  passages  used  by  him  in  incident  to 
a  free  and  open  state  for  the  succeeding  galee.  And  every 
quarry  galee  must,  upon  surrendering,  leave  the  quarry,  and 
the  roads  and  drains  belonging  thereto,  in  fair  working  con- 
dition.^ A  surrenderor  of  a  coal  or  iron  gale  is  allowed  six 
months  from  the  surrender  to  remove  all  minerals  then  lying 
on  banks,  and  all  machinery  erections  and  buildings  used  by 
him.  And  a  surrenderor  of  a  quarry  gale  or  lease  is  allowed 
three  months  from  the  surrender  to  remove  all  stone  then 
worked  for  sale,  and  all  machinery  and  buildings  used  by  him. 
But  the  act  of  removal  must  not  be  so  done  as  to  cause  any 
wilful  or  unnecessary  impediment  to  the  Crown,  or  to  the 
■entering  galee  or  lessee." 

Surrendered  coal  or  iron  gales  may  be  re-galed.     And  sur-  Re-gaios  and 

re-grants  of 

rendered  quarry  gales  or  leases ;  and  surrendered  leases  oi  surrendered 
land  used  in  connection  with  any  gale,  quarry,  or  work ;  may 
be  the  subject  of  future  leases.^  The  Gaveller  or  Deputy  may, 
with  the  consent  of  the  owners,  and  on  the  necessary  previous 
surrenders  being  made,  divide  two  or  more  gales  or  parts  of 
gales  ;  and  he  may  re-grant  them,  on  such  terms  and  con- 
ditions as  he  may  deem  proper,  to  the  persons  entitled.^ 

All   instruments  made  by  or  on   behalf  of  the  Crown  in  Stamps. 
relation  to  the  Forest  or  Hundred  are  exempt  from  stamp 
duty.5 

c.-MUTUAL  EIGHTS  OF  PRIVATE  OWNERS  AND   FREE   SEINERS. 

A  private   owner  of  inclosed   land   in   the   Hundred,    not  f^IJJj;;;;;^;;"'^'" 
Ijeing  in  the  Forest,'''  is  entitled  to  one-half  of  the  net  rent  moit-ty  of 
or  royalty  payal)le  ])y  free  miners  in  respect  of  the  minerals 
gotten   thereunder;    and,  if   there  are  more  than  one  such 

1  C.  award,  sch.  2,  r.  15  ;  I.  award,  517  ;  Re  Brain,  18  Eq.  410  ;  James  v. 
sch.  2,  r.  15;  Q.  award,  sch.  2,  r.  3.  The  Queen,  5  Ch.  D.  1G2 ;  Ex  imrtc 

2  C.  award,  sch.  2,  r.  8  ;  I.  award,  Young,  50  L.  J.  Ch.  221. 
sch.  2,  r.  8;  Q.  award,  sch.  2,  r.  4.  •"'  The  wood  known  as  the  Abbot's 

3  See  24  &  25  Vict.  c.  40,  s.  20.  Wood  is  deemed  uninclosed  land  with- 

4  g  21.  i"  the  Forest  for  the  purposes  of  1  &  2 
■'  S.  22.    As  to  the  costs  of  litigation       Vict.  c.  43,  and  24  k  25  Vict.  c.  40  : 

between  the  Crown  and  a  ivr-e  miner,       sec  33  Vict.  c.  viii.,  s.  9. 
see  James  v.  The  Queen,  17  Eq.  516, 

O  O   '1 


rent. 
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owner,  an  apportionment  will  be  made  by  the  Gaveller  or 
Deputy.  And  disputes  with  respect  thereto  are  referable 
to  arbitration.^ 

The  erection  of  steam-engines  or  dwelling-houses  in  inclosed 
land  is  unlawful  without  the  previous  consent  in  writing  of 
the  owner."-  And  where  a  coal  or  iron  gale,  pit,  or  level,  is 
opened  within  inclosed  land,  no  building  can  be  erected  or  work 
made  except  such  as  the  Gaveller  may  consider  absolutely 
necessary ;  and  in  the  manner  least  injurious  to  the  inclosed 
land.^  A  quarry  galee  or  lessee,  in  working  near  the  boundary 
of  any  patch  or  freehold  land,  must  not  carry  forward  his 
workings  so  as  to  injure  the  same,  or  the  wall  or  fence  or  other 
boundary  thereof,  without  the  previous  consent  of  the  owner.. 
And  he  must  leave  so  much  space  on  the  outside  of  any  such 
patch  or  freehold  land,  as  may  be  necessary  for  the  protection 
of  the  boundaries,  and  for  the  continuance  of  any  adjoining 
carriage  or  bridle-road  or  footpath.^ 

The  owners  of  inclosed  lands  in  the  Hundred,  wdiether  they 
are  also  in  the  Forest  or  not,  are  entitled  to  compensation  from 
the  miners  for  surface  damage.  The  compensation  may  consist 
of  an  annual  payment,  or  a  sum  in  gross  :  it  may  be  absolute 
or  conditional ;  and  it  is  assessable  by  the  Gaveller  or  Deputy. 
After  assessment,  it  is  recoverable  in  an  action  of  debt ;  and, 
until  payment  is  made,  the  w'orking  in  respect  of  which  the 
assessment  is  made  may  not  be  proceeded  with.''  The  expres- 
sion "  inclosed  lands  "  does  not  apparently  include  a  dwelling- 
house  standing  on  uninclosed  land,  and  open  on  three  sides.** 
And  the  expression  "  surface  damage  "  means  damage  done  to 
the  surface  by  such  acts  as  sinking  a  shaft  through  it,  or 
making  a  road  on  it ;  and  it  does  not  include  damage  caused 
by  withdrawing  support  from  it.^  Free  miners  are  not, 
however,  exempt  from  liability  in  an  ordinary  action  for 
wrongfully  withdrawing  such  support.^ 


1  1  &  2  Vict.  c.  4.3,  s.  67. 

2  S.  69. 

^  C.  award,  sch.  2,  r.  23  ;  I.  award, 
sch.  2,  r.  21. 

■*  Q.  award,  sch.  2,  r.  8. 

5  1  &  2  Vict.  c.  4.3,  s.  68 ;  24  &  25 
Vict.  c.  40,  s.  16 :  see  AUaway  v.  Wag- 


stafE,  4  H.  &  N.  681. 

"  Allaway  v.  Wagstaff,  s«p. 

'  lb.  687  ;  cf.  S.  C.  p.  307  ;  and  see 
a7itc,  p.  317. 

s  Allaway  v.  Wagstaff,  aiiji-,  681. 
See  ante,  pp.  405,  406. 
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fZ.— MUTUAL   EIGHTS   OF   FREE   MINERS. 

Gales  must  be  granted  to  free  miners  in  the  order  of  their  Priority  of 
apphcations  in  writing ;  and  the  entry  of  apphcations  in  the  ^^^  ^^^  ^°"  * 
books  of  the  Gaveller  or  Deputy  is  evidence  of  the  priority 
of  apphcations.^  And,  if  there  are  more  than  one  apphcation 
on  the  same  day  for  the  same  gale,  the  person  entitled  must  be 
determined  by  lot.~  An  application  for  a  gale  is,  however,  of 
no  validity  unless  the  gale  is,  at  the  tinie,  actually  empty.-' 
And  before  the  actual  grant  an  applicant  for  a  gale  has  no 
estate  or  interest  legal  or  equitable.  It  is  perhaps  open  to 
him,  if  there  has  been  delay  or  other  misconduct  on  the  part 
of  the  Gaveller  or  his  Deputy,  to  obtain  a  mandamus.  But 
the  duties  of  the  Gaveller,  or  his  Deputy,  are  ^Durely  ministerial; 
and  he  has  no  other  remedy.*  If,  therefore,  he  dies  before 
the  gale  has  been  actually  granted,  his  right  is  not  trans- 
missible to  his  heir  or  devisee.  It  is  altogether  lost.  And 
it  is  immaterial  that  the  Gaveller  may  have  been  for  a  long 
time  deterred  by  the  claims  of  other  free  miners  from  making 
the  grant. '^  Where  several  persons  have  applied  for  a  grant 
of  the  same  gale,  and  a  grant  has  been  made  to  one,  the  rights 
of  all  the  other  applicants  are  extinguished.  And,  if  the  gale 
is  subsequently  forfeited,  the  first  applicant  after  the  forfeiture, 
and  not  the  next  on  the  list  of  former  apphcants,  is  entitled  to 
the  gale.*^  The  first  applicant  after  notice  of  a  forfeiture 
is  entitled  to  priority  over  the  first  ai)plicant  after  a  re-entry ; 
a  forfeiture  being  complete  on  service  of  the  notice.' 

No  free  miner  is  entitled  to  have  more  than  three  gales  No  right  to 
granted  to  him  at  any  one  time.     Nor  is  he  entitled  to  have  three  gales, 
any  other  gale  granted  to  him,  unless  one  or  more  of  the  three 
shall  have  been  exhausted  ;  notwithstanding  that  he  may  have 
disposed  of  the  previously  granted  gale  or  gales."^    But  where  a 

'  1  &  2  Vict.  c.  43,  s.  GO.  withdraw  his  iipplicatioii  at  any  time 

2  lb,  before    the    grant   is   actually   iiiade, 

■'  James  v.  The  Queen,  17  Kri.  50'J ;  ante,  p.  553. 

James  v.  Young,  27  Ch.  D.  G52.  "  James  v.  The  Queen,  5  Cii.  1  >.  153, 

^  See  James  v.  The  Queen,  5  Ch.  D.  ^wr  Malins,  V.-O. 

153,    159,    161,  2)cr  James  and    Bag.  '  A'a;  par^c  Young,  50  L.  J.  Ch.  221; 

gallay,  L.JJ.  James  v.  Young,  skj).  :  see  ante,  p.  5G2. 

*  lb.;  overruling  S.  C.  17  Eq.  502.  »  1  &  2  Vict.  c.  43,  s.  Gl. 
On  the  other  hand,  the  applicant  may 
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free  miner  has  obtained  grants  of  three  several  gales ;  and  has 
(before  working  it  out)  surrendered  one  of  them,  on  the  ground 
that  it  did  not  contain  sufticient  coal  to  make  it  worth  the 
working ;  it  will  be  treated  as  exhausted,  so  as  to  entitle  him 
to  a  fourth  gale.^ 

No  gale  can  be  granted,  unless  fourteen  days'  notice  of  the 
application  shall  have  been  published  by  the  Gaveller  or  Deputy 
in  a  newspaper  or  newspapers  circulating  in  Gloucestershire, 
specifying  the  day  and  hour  and  place  of  the  intended  grant.- 
And  gales  may  not  be  granted,  which  may  interfere  with 
existing  gales.^  Subject  to  this,  however,  any  vein  of  coal 
or  iron,  which  lies  under  or  near  a  vein  already  galed,  may 
itself  be  galed.  And  a  galee  has  no  title  to  a  vein  which  is 
not  actually  included  in  his  gale.''^ 

If  one  applicant  for  a  gale  desires  to  restrain  the  Gaveller 
from  making  a  grant  to  another,  he  should  present  a  Petition 
of  Eight  to  the  Queen ;  making  the  other  applicant  a  party.'^ 
But  the  Gaveller  or  his  Deputy  is  not,  it  seems,  a  proper  party 
to  an  action  by  one  applicant  to  restrain  another  from  apply- 
ing for  or  accepting  a  grant.*" 

The  Gaveller  or  Deputy  may  settle  disputes  as  to  boundaries  ;" 
and,  with  the  consent  of  the  adjoining  owners,  he  may  alter 
the  boundaries  between  adjoining  gales  or  workings.^  Where 
the  boundary  of  a  gale  is  a  barrier  of  coal  lying  between  such 
gale  and  any  adjoining  gale,  the  Gaveller  or  Deput}^  niay,  if 
he  thinks  that  the  working  may  safely  be  proceeded  with,  grant 
to  the  owners  on  the  two  sides ;  or  to  the  owner,  for  whose 
protection  the  barrier  appears  to  have  been  left ;  licence  to 
work  and  dispose  of  the  coal  in  such  barrier.  But  such  grant 
must  be  subject  to  a  royalty,  conditions,  and  rules,  similar  to 


1  Ellway  V.  Davis,  16  Eq.  294; 
James  v.  The  Queen,  5  Ch.  D.  153. 

2  1  &  2  Vict.  c.  43,  s.  56. 

3  S.  62. 

■*  C.  award,  sch.  2,  r.  2  ;  I.  award, 
sch.  2,  r.  2. 

=  See  Be  Brain,  18  Eq.  389 ;  Ex  parte 
Young,  50  L.  J.  Ch.  221. 

*"  See  Davis  v.  Howard,  referred  to 
in  17  Eq.  503;  5  Ch.  D.  154.  In 
Matthews  v.  Carlisle,  14  L.  T.  306,  an 


injunction  was  obtained  against  the 
Gaveller ;  but  this  was  before  23  &  24 
Vict.  c.  34  (Petition  of  Right  Act). 

7  See  ante,  pp.  550,  n. '",  554.  Ques- 
tions as  to  metes  and  bounds  are 
questions  between  the  different  miners 
rather  than  between  the  Crown  and 
any  particular  miner :  A.-G.  v.  Jackson, 
5  Ha.  367. 

8  24  &  25  Vict.  c.  40,  s.  23 :  see  Q. 
award,  sch.  2,  r.  7. 
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those  applicable  to  the  remainder  of  the  coal  belonging  to  such 
owners  or  owner  ;  and  to  such  other  conditions  as  the  Gaveller 
may  think  proper.  And  before  any  such  licence  can  be 
granted,  notice  of  the  intention  to  grant  it  must  be  published 
in  a  newspaper  circulating  in  the  Forest  of  Dean  ;  and  all 
persons  who  would  be  affected  by  such  grant  are  entitled  to  be 
heard  against  it.^ 

The  railroads  and  other  roads,  which  a  coal  or  iron  galee,  Workings— 

1  1  •        n  1    ,  1  1  -I  right  to  use 

or  a  quarry  galee  or  lessee  is  allowed  to  make  and  use,-  may  roads. 
be  also  used  by  the  owners  of  other  works,  upon  payment  of 
reasonable  compensation  ;  the  amount  of  which  is,  if  necessary, 
determinable  by  arbitration. ■' 

A  coal  or  iron  galee  may  not  work  so  as  to  impede  or  injure  Duty  not  to 
the  workings  of  other  gales  ;  and  a  quarry  galee  or  lessee  may  ^vorkin<^s.  ^^ 
not  place  his  spoil  bank  so  as  to  impede  or  interrupt  the  work- 
ings of  an  adjoining  or  other  quarr}-.'^  ^Yhere,  however,  a  gale 
of  coal  was  granted  ;  and  a  condition  was  imposed  on  the  galee 
that  the  underlj-ing  veins  of  coal  might  be  subsequently  galed 
to  other  persons,  but  with  the  proviso  that  the  prior  galee  was 
not  to  be  thereby  impeded  or  injured  ;  and  the  underlying 
veins  were  subsequently  galed,  with  a  licence  to  sink  a  shaft  to 
them  from  the  surface  through  the  coal  of  the  prior  galee ;  and 
the  only  practicable  way  of  reaching  the  underlying  veins  was 
by  sinking  such  a  shaft ;  the  subsequent  galee  was  held  entitled 
to  sink  it.  The  proviso  was  construed  as  being  a  restriction  on 
the  mode  of  working  the  underlying  veins  after  they  had  been 
reached  ;  but  not  before.' 

Every  coal  galee  of  later  creation  than  the  awards  of  1841,  Duty  to  leave 

•        p         1        •  1  1  1  ■       barriers. 

must  leave  barriers  of  coal  in  each  vem  of  such  width,  and  m 
such  situation,  as  the  Gaveller  may  direct.^ 

•  24  &  25  Vict.  c.  40,  s.  24.  probably,  in  granting  the  subsequent 
2  See  ante,  p.  558.  gale,  make  it  a  condition,  that  general 
'  C.  award,  sch.  2,  r.  3  ;  I.  award,       compensation  should  be  made  by  the 

sch.  2,  r.  3 ;  Q.  award,  sch.  2,  r.  2.  galee,  for  damage  occasioned  by  his 

••  C.  award,  sch.  2,  r.  2 ;  I.  award,  workings,  to  the  prior  galee.     In  the 

sch.  2,  r.  2 ;  Q.  award,  sch.  2,  r.  5.  absence  of  such  a  condition,  however, 

*  Goold  V.  G.  W.  Deep  Coal  Co.,  2  the  prior  galee  could  obtain  no  com- 
De  G.  J.  &  S.  600  ;  affirming  S.  C.  12  pensation  for  such  damage  :  see  Goold 
L.  T.,  N.  S.  842.  The  principle  applied  v.  G.  W.  Deep  Coal  Co.,  sup.  G08,  per 
was  that  of  a  way  of  necessity :  see,  as  Lord  Westbury. 

to  this,  a?i/e,  pp.  4.39,  440.    In  the  great  "'  C.  award,  sch.  2,  r.  18. 

majority  of  cases,  the  Gaveller  would 
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Duty  to  pre- 
vent escape 
of  water. 


Bemedies 
for  non- 
compliance 
with  rules. 


The  owner  of  a  higher  gale,  not  drained  by  any  ateam-engine, 
who  wilfully  or  negligently  allows  water  from  his  gale  to  fall 
into  a  lower  gale,  is  liable  to  the  lower  galea  for  all  damage 
which  may  ensue. ^  The  liability  in  respect  of  water  of  a 
higher  galee  is  not,  however,  confined  to  this.  The  owner  of 
a  higher  coal  gale,  which  is  drained  by  steam-engines,  and 
from  which  by  the  stopping  of  the  engines  water  would  be 
thrown  into  a  lower  gale,  must,  so  long  as  he  continues  to 
hold  possession,  so  work  his  engines  as  to  prevent  water  from 
his  gale  from  falling  into  the  lower  gale.-  And  the  liability  of 
a  higher  iron  galee  is  even  greater.  He  is  under  a  similar 
obligation  to  that  of  a  higher  coal  galee  with  respect  to  the 
W'Orking  of  his  engines.  And  he  is,  in  addition,  liable  to 
compensate  the  lower  galee  for  all  damage  from  any  escape 
of  welter  from  his  gale,  although  he  may  have  worked  his 
engines  properly,  and  have  been  wholly  unable  to  prevent  the 
damage  ;  the  amount  of  such  compensation  being,  if  necessary, 
determinable  by  arbitration.'^  On  the  other  hand,  the  owner 
of  a  dip  gale  must  prevent  water  from  accumulating  therein, 
and  rising  above  the  level  of  his  workings,  to  the  injury  of  the 
land  galee."*  Where  any  gale  is  drained  by  a  steam-engine  or 
other  machinery  ;  and  it  lies  above  any  other  gale,  also  worked 
by  a  steam-engine ;  and  it  is  worked  out  or  abandoned  before 
the  dip  gale ;  the  land  galee  must  leave  at  the  usual  or  last 
known  residence  of  the  dip  galee  three  months'  previous  notice 
in  writing  of  his  intention  to  discontinue  the  working  of  the 
engine.'^ 

If  the  rules,  according  to  which  a  galee  should  work,  are 
not  complied  with,  and  the  adjoining  galee  is  in  consequence 
injured,  he  may  bring  an  ordinary  action  for  damages. **  And 
it  is  not  necessary  for  him  to  show  a  previous  notice  to  the 
defendant  of  the  injurious  consequences  of  the  non-compliance.'^ 


1  K.  19  ;  I.  award,  sch.  2,  r.  18. 

-  C.  award,  sch.  '2,  r.  19.  See  Boss 
V.  Bugge-Price,  1  Ex.  D.  2G9 ;  Brain 
V.  Thomas,  50  L.  J.  Q.  B.  662  :  see 
also  Great  West.,  &c.,  Co.  r.  Trafalgar, 
&c.,  Co.,  3  T.  L.  B.  724. 

•*  I.  award,  sch.  2,  r.  IP  As  to  the 
law,  in  the  absence  of  contract,  see 


ante,  pp.  468  ct  scq. 

*  C.  award,  sch.  2,  r.  19  ;  I.  award, 
sch.  2,  r.  18. 

'^  C.  award,  sch.  2,  r.  8 ;  I.  award 
sch.  2,  r.  8. 

«  Bossi'.  Bugge-Price,  1  Ex.  D.  269  ; 
Brain  v.  Thomas,  50  L.  J.  Q.  B.  662. 

'  Boss  V.  Bugge-Price,  siq).  272. 
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A  mortgagor,  in  possession  and  working,  may  be  made  liable  in 
such  an  action.  But  not  a  mortgagee,  ^Yho  has  never  been  in 
possession.^  Compliance  with  the  rules  may  also  be  enforced 
by  an  injunction  in  the  Queen's  Bench  Division  at  the  suit  of 
the  adjoining  galee.-  And,  if  necessary,  the  injunction  may, 
it  seems,  be  mandatory.^ 

e.— TRESPASSERS. 

The  Verderers  of  the  Forest  have  power  to  inquire  into  all  Trespassers. 
trespasses  by  cutting,  taking,  or  carrying  away  of  turf,  gravel, 
stone,  sand,  or  other  soil  within  the  Forest ;  and  to  prosecute 
the  persons  guilty  of  the  same ;  and,  upon  conviction,  to  line 
the  offenders  any  sum  not  exceeding  i,'20 ;  and  to  direct  the 
trespasses  to  be  abated.  But  if  any  person  proceeded  against 
insists  that  the  trespass  was  not  committed  within  the  Forest 
boundaries,  the  Yerderers  cannot  proceed  to  conviction ;  but 
are  obliged  to  certify  to  the  Attorney-General,  in  order  that 
proceedings  by  information  or  otherwise  may  be  taken. "^ 

1  Brain  v.  Thomas,  sup.  '  10  (tco.  4,  c.  50,  s.  100 ;    1  &   2 

2  1  &  2  Vict.  c.  43,  s.  29.  Vict.  c.  42,  s.  14  ;  24  &  25  Vict.  c.  40, 
•*  See  Brain  v.  Thomas,  sup.  6G3,       s.  25. 

per  Lord  Selborne. 
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Sect.  1.— DERBYSHIRE  COURTS,  RIGHTS,  AND  CUSTOMS. 


Rights  of 
property. 


Customs. 


a.— GENERALLY. 

The  right  of  property  in  the  mines  and  veins  of  lead  ore  in 
a  district  within  the  Hundred  of  High  Peak,  in  the  county  of 
Derby,  cahed  the  King's  Field,  and  in  certain  other  parts  of 
the  same  Hundred  ;  and  in  a  district  within  the  Soke  and 
Wapentake  of  Wirksworth  or  Low  Peak,  in  the  same  county, 
called  the  King's  Field  ;  and  in  certain  duties  payable  in 
respect  of  such  mines  and  veins ;  is  vested  in  the  Crown,  as 
part  of  the  possessions  of  the  Duchy  of  Lancaster.^  The  right 
of  property  in  the  mines  and  veins  of  lead  ore  in  the  manors 
of  Ashford,  Hartington,  Peak  Forest,  Tideswell,  Crich,  Stoney 
Middleton  and  Eyam,  Youlgreave,  and  Litton,  in  the  same 
county ;  and  in  certain  duties  payable  in  respect  thereof ;  is 
in  the  hands  of  various  private  persons."  The  right  of  pro- 
perty in  the  land  containing  the  mines,  in  respect  of  which 
the  duties  are  payable,  is  in  the  hands  of  various  other  private 
persons.-^ 

These  various  rights  are  subject"^  to  an  ancient  customary 
right  in  all  the  subjects  of  the  realm  to  search  for  and  dig  the 


1  Sec  the  preambles  of  14  &  15  Vict. 
c.  94 ;  15  &  16  Vict.  c.  clxiii.  See 
Arkwright  v.  Gell,  5  M.  &  W.  204; 
Arkwright  v.  Evans,  49  L.  J.  M.  C. 
82. 

-  See  the  preamble  of  15  &  10  Vict. 
c.  clxiii.  There  can  be  no  doubt,  that  in 
each  case  the  right  of  property,  strictly 
speaking,  extends  to  the  mines  as 
well  as  the  duties ;  and,  under  certain 


circumstances,  the  mines  may  be  for- 
feited to  the  owners  of  the  duties  :  see 
2)ost,  p.  583. 

3  See  14  &  15  Vict.  c.  94,  sch.  1 ;  15 
&  16  Vict.  0.  clxiii.,  sch.  i. 

•*  The  whole  of  the  King's  Field  in 
early  times  belonged  to  the  Crown, 
and  the  customary  rights  and  duties 
as  to  mining  therein  originated  while 
it    so   belonged.     The    Crown    subse- 
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mines  and  veins  of  lead  ore,  on  payment  of  the  above- 
mentioned  duties.^  The  miners  have  also  customary  rights 
as  between  themselves.  And  they  are  subject  to  customary 
rights  in  favour  of  tithe  owners;  creditors;  and  persons,  who 
"relieve"  the  mines.  All  these  rights  are  now  regulated  by 
statute.'-  And  questions  relating  thereto  are  decided  in  the 
Great  and  Small  Barmote  Courts.'^ 

In  the  Acts  in  question^  the  following  words  or  expressions  Statutory 
have  or  include  the  following  meanings: — In  each  Act  the  "mine," 

words  "  mine  or  mines,  vein  or  veins,"  mean  a  mine  or  mines,   ,,^'^"^'    , 
'  '  '    "  mineral 

vein  or  veins  of  lead  ore ;  and  include  parts  of  or  shares  in  propcrt.v," 

.  in    ^^^'^  "  ore." 

any  mine  or  vein,  as  well  as  entire  mines  and  veins,  and  all 
minerals  containing  lead  ore.  In  each  Act,  the  words 
"mineral  property"  include  mines  and  veins  of  lead,  and 
parts  of  or  shares  in  any  such  mines  or  veins,  and  the 
works,  rights,  and  appurtenances  connected  therewith,  and 
also  lead  ore ;  and  all  tools,  materials,  goods,  chattels,  and 
effects  used  in  searching  for,  getting,  cleansing,  or  preparing 
lead  ore,  whether  such  tools,  materials,  goods,  chattels  or 
effects   be  or  be   found  in  or  upon  any  mine   or  works,  or 

qnently  made  grants  of   the   soil   to  tional  Customs,  Articles,  Rules,  and 

private  persons;  but  these  grants  of  Orders,"  established  under  the  provi- 

necessity  only  operated  subject  to  the  sions   of   s.    56   of    that    Act   by  the 

customary  rights  and  duties.     Practi-  Steward  and  Grand  Jury  at  a  Great 

cally,  therefore,  the  lead  mines  were  Barmote  Court  held  at  IMonj-ash  on 

excepted    out    of    every  grant ;    and  the  5th  of  April,  1859  ;  and  afterwards 

liberty   was   reserved  to   the  Crown,  sanctioned  by  the  Duke  of  Devonshire, 

and    the   customary    miners    as    its  as  lessee  of  the  duties  of  "  lot  "  and 

licensees,  to  work  them :  see  Wake  v.  "cope,"    by   the    Chancellor  of    the 

Hedfearn,  43  L.  T.  12.3  ;  Wake  v.  Hall,  Duchy  of  Lancaster,  and  by  Parlia- 

7  Q.  B.  D.  297 ;  8  A.  C.  211.     As  to  ment.      In  Wake  v.  Hall,  sup.  198, 

I'.vani,  seeposf,  p.  572,  n.'-*.  Lord  Blackburn  inadvertently  stated 

'  See  the  preambles  of  14  &  15  Vict.  that  the  powers  of  s.  56  had  not  been 

f.  94 ;  15  &  16  Vict.  c.  clxiii. :  see  also  exercised.     The  rights  existing  in  the 

Wright  V.  Pitt,  3  Ch.  811.  other  districts  are  regulated  by  the 

-  Those  existing  in  High  Peak  are  Derby.shire     Mining     Customs     and 

principally  regulated  by  the  High  Peak  ]\Iineral   Courts    Act,  1852,  15  &  16 

Jlining  Customs  and  Minerals  Courts  Vict.  c.  clxiii.  (sec  ss.  25,  65)  ;  and  the 

Act,  1851, 14  &  15  Vict.  c.  94  (see  s.  16) ;  articles  and  customs  comprised  in  the 

and  the  articles  and  customs  comprised  schedule  thereto,  which  have  the  force 

in  the  schedule  thereto,  which  have  of  statute  (s.  1). 

the  force  of  statute    (s.   1 ;    Wake  v.  =•  Sec  14  &  15  Vict.  c.  94,  s.  7  ;  l'")  i'< 

Hall,  8  A.  C.  198,  206,  211) .     They  arc  16  Vict.  c.  clxiii.,  s.  16. 
also  in  part  regulated  by  certain  New  '  14  &  15  Vict.  c.  94  ;  15  cV:  16  \ict. 

Customs,  entitled   "New  and  Addi-  c.  clxiii. ;  nee  supra,  n.". 
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elsewhere.^     In  the  first  Act  the  word  "  ore  "  means  lead  ore, 

and   "  helland  "  exchisively.-     And   in  the    second  the  word 

"  ore  "  means  lead  ore  exclusively/^ 

Application  of       It  has  been  doubted  whether  the  Met.  Mines  Keg.  Acts,  1872 

ReotActsf'^      and  1875,  apply  to  Crown  mines  subject  to  the  Derbyshire 

custom.'*     But,  apparently,  this  doubt  is  not  well  founded.^ 

Tne  owner  of  the  mine,  and  not  the  miner,  is  the  "owner" 

and  person  "interested"  under  ss.  13,  41  of  the  Met.  Mines 

Act,  1872.G 

No  infoima-         It  is  iiot  competent  to  the  Attorney-General  of  the  Duchy 

tioii  bv  A.-G.  .  .  !>       1  •  1     ii        /"( 

of  Duchy.  of  Lancaster,  as  part  ot  the  possessions  oi  which  the  Crown 
mining  rights  in  Derbyshire  are  held,  to  exhibit  an  information 
in  the  High  Court  of  Justice.^ 

fo._BARMOTE   COURTS. 

Districts  and  There  are  or  may  be  a  Great  and  a  Small  Barmote  Court  for 
juris  icions.  ^^^^^  ^^  ^^^^  following  districts  :—(l)  High  Peak;  (2)  Wirks- 
worth ;  (3)  the  united  manors  of  Ashford,  Hartington,  Peak 
Forest,  and  Tideswell  ;  (4)  the  united  manors  of  Stoney  Mid- 
dleton,  and  Eyam  ;  (5)  Crich  ;  (6)  Youlgreave  ;  and  (7)  Litton.^ 
The  jurisdiction  of  the  Courts  for  High  Peak  extends  over  the 
whole  of  the  King's  Field  therein,  and  over  all  other  parts  of 
the  Hundred  of  High  Peak  in  which  the  duties  are  payable.^ 
The  jurisdiction  of  the  Courts  for  the  Soke  and  Wapentake  of 
Wirksworth  extends  over  the  whqle  of  the  King's  Field  therein. 
And  the  jurisdictions  of  the  Courts  for  the  manors  extend 
(except,  possibly,  as  to  certain  parts  of  Eyam^")  over  them 

1  See  s.  2  of  each  Act ;  New  Cust.  ^  A.-G.  of  Lancaster  v.  Devonshire, 

a.  59.  14  Q.  B.  D.  195. 

'  See  s.  2.    Belland  is  what  remains  ^^  14  &  15  Vict.  c.  94,  s.  6  ;  15  &  16 

in  the  dirt  after  the  "  smytham,"  or  Vict.  c.  clxiii.,  ss.  11,  12,  13,  14,  15. 

offal  ore,  has  been  taken  away :  see  ^  14  &  15  Vict.  c.  94,  s.  16. 

A.-G.  V.  Wall,  4  B.  P.  C.  666.  i"  The  owners  of  certain  lands  within 

•■*  See  s.  2.     As  to  the  general  mean-  Eyam,  called  "ancient  freeholds,"  have 

ing   of    "ore,"  see  ante,  pp.  19,    20;  always  claimed  to  be  exempt  in  re- 

and  as  to  its  meaning  in  the  Acts  of  spect  of  such  lands  from  all  mineral 

W.  &  ]\I.  relating  to  Mines  Royal,  see  customs,  and  from  the  jurisdiction  of 

ante,  p.  51.  the  Barmote  Courts.     And  this  claim 

•*  See  Arkwright  v.  Evans,  49  L.  J.  is  not  prejudiced  by  the  Acts  relating 

M.  C.  82,  87.  to  the  Derbyshire  Mining  Customs  and 

'"  Under  s.  1  of  the  Met.  Mines  Reg.  JNIineral  Courts  ;  it  being  provided  by 

Act,  1875,  Barmasters  are  charged  with  15  &  16  Vict.  c.  clxiii.,  s.  26,  that,  until 

certain  specified  duties  :seej)os^  p.  731.  it  shall  be  found  by  law,  that  these 

'' Devonshire r.  Stokes,  13  T.L.R.  376.  lands  are  subject  to  such  customs  and 
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respectively.^     The  Courts  are  courts  of  record ;-  and  all  the 
respective  jurisdictions  are  separate  and  distinct.'' 

The  jurisdictions  are  exercised  by  the  Stewards  ;^  or,  in  case  of  Officer^i  and 
their  illness,  or  accidental  absence,  by  their  Deputies  f  with  the 
assistance  of  the  "  Barmasters,"  and  "  Deputy  Barmasters."" 
There  are  one  Steward  and  one  Barmaster  for  each  district 
possessing  a  Great  and  a  Small  Barmote  Court ;'  but  (as 
regards  the  districts  other  than  High  Peak)  the  same  person 
may  l)e  Steward  for  more  than  one  of  them.^  Each  Barmaster 
may  have  several  Deputy  Barmasters.^ 

Great  Barmote  Courts  are  held  at  the  follovring  times  and  Times  and 
places : — For  High  Peak,  twice  in  the  year  at  Monyash  in  the  holding 
King's  Field  therein :  ^"  for  Wirksworth,  twice  in  the  year  at  ^°^^^^- 
"Wirk s worth  :^^  for  the  united  manors  of  Ashford,  Hartington, 
Peak  Forest,  and  Tideswell,  once  in  the  year  at  such  place 
within  the  jurisdiction  as  the   Steward  appoints:^-  for  the 
united  manors  of  Stoney  Middleton  and  Eyam,  once  in  the 
year  at  such   place  within  the  jurisdiction  as  the    Steward 
appoints  ;^'^  and  for  Youlgreave  and  Litton,  as  often  in  the 
year  in  Youlgreave  and  Litton,  as  the  persons  respectively 
entitled  to  the  first  estate  of  freehold  in  the  mineral  duties 
payable  in  Youlgreave  and   Litton   may  at  their  discretion 
think  proper.^^     And  a  Court  may  be  held  at  Crich  ;  but  need 

such  jurisdiction,  they  shall  not  be  Vict.  c.  94,  ss.  9,  11,  12 ;  15  &  IG  Vict, 

affected  by  anything  contained  in  the  c.  clxiii.,  ss.  6, 18, 19.  The  lessee  under 

Acts.    The  onus  is,  therefore,  on  those  theCrownofmineral  duties  cannot  hold 

who  allege  that  such  lands  are  sub-  the  office  of  Barmaster  :  see  Arkwright 

ject  to  the   customs   and   the  juris-  v.  Cantrell,  7  A.  &  E.  5G5.     See,  as  to 

diction,  to  prove  their  allegation :  see  the  protection  of  the  officers  of  the 

Wright  V.  Pitt,  12  Eq.  408,  416.  Courts,  14  &  15  Vict.  c.  94,  ss.  10,  21, 

1  15  &  16  Vict.  c.  clxiii.,  s.  25.  42,   43,  51 ;  15   &  16  Vict.  c.  clxiii., 

2  14  &  15  Vict.  c.  94,  ss.  8,  15  ;  15  &  ss.  20,  30,  50,  51,  59. 

16  Vict.  c.  clxiii.,  ss.  17,  24.  '  U   &   15   Vict.   c.   94,   ss.   3,   9; 

3  Wake  v.  Redfeam,  43  L.  T.  125.  15  &  16  Vict.  c.  clxiii.,  ss.  3,  4,  6,  12, 
''  14  &  15  Vict.  c.  94,  ss.  3,  15  ;  15       18,  19. 

&  16  Vict.  c.  clxiii.,  ss.  3,  24.     As  to  »  15  &  16  Vict.  c.  clxiii.,  s.  7. 

their  appointment  and  qualifications,  '  14  &  15  Vict.  c.  94,  s.  9 ;  15  &  16 

see  14  &  15  Vict.  c.  94,  s.  3;  15  &  16  Vict.  c.  clxiii.,  ss.  6,  18,  19. 

Vict.  c.  clxiii.,  .ss.  4,  6,  7,  8.  '"  14  &  15  Vict.  c.  94,  s.  6;  New  Cust. 

5  14  &  15  Vict.  c.  94,  s.  4 ;  15  &  16  a.  22. 

Vict.  c.  clxiii.,  s.  9.  "  15  Sc  16  Vict.  c.  clxiii.,  s.  11. 

•■'  14  &  15  Vict.  c.  94,  s.  9;  15  &  16  '=  S.  12. 

Vict.  c.  clxiii.,  ss.  18,  19.     As  to  their  "  Jh. 

appointment  and  removal,  see  14  &  15  "  Ss.  14,  15. 


574- 


DERBYSHIRE    COURTS, 


[chap.  XXI. 


Business 
transacted  at 
Courts. 


Duties  of 
Stewards, 
Barniasters, 
and  Deputy 
Barniasters. 


not  be  held,  unless  the  Steward  so  desires.^  Small  Barmote 
Courts  for  High  Peak  are  held  at  any  place  within  the  juris- 
diction which  the  Steward  appoints ;  ~  for  Wirksworth,  in 
Wirksworth  ;^  and  for  the  manors,  at  such  places  within  the 
manors  as  the  Stewards  appoint.'  And  they  are  held  as  often 
as  is  necessary." 

The  principal  business  transacted  at  a  Great  Barmote  Court 
is  the  swearino-in  of  the  Grand  Jury  :''  at  a  Small  Barmote 
Court,  the  trial  of  actions  of  title,  trespass,  and  debt.''' 

The  duties  of  the  Stewards  are  to  attend  and  preside  at 
"  views  of  mines  ;  "^  to  hold  and  preside  at  the  Courts  ;  to  hear 
and  determine  applications  to  the  Courts,  which  do  not  require 
the  intervention  of  a  jury,  and  make  orders  thereon ;  to  tax 
costs ;  and  to  perform  various  ministerial  acts  in  the  course  of 
actions.^  The  duties  of  the  Barmasters  are  to  select  the  Grand 
Jury;  to  make  out  a  list  of  jurors  to  attend  at  the  Small 
Barmote  Courts ;  to  execute  all  precepts  and  warrants  directed 
to  them  by  the  Stewards  ;  to  attend  "  views  of  mines  ;"''^  to  set 
out  "  gifts  ;"^"  and  to  assist  in  regulating  the  working  of  the 
"mines,"  and  the  rights  and  duties  of  the  miners. ^^  The 
duties  of  the  Deputy  Barmasters  are  to  serve  summonses  in 
actions  in  the  Small  Barmote  Courts ;  to  serve  summonses  on 
jurors  ;  to  attend  "  views  of  mines  ;  "^  to  collect  the  dues  pay- 
able to  the  Crown,  or  other  persons  entitled  thereto,  and  keep 


1  S.  13.  If  not  held,  the  grand 
jurors  and  other  jurors  for  Wirks- 
worth perform  the  duties  in  Crich : 
ib. 

-  14  &  15  Vict.  c.  94,  s.  6  ;  New 
Cust.  a.  24. 

:*  15  &  IC  Vict.  c.  clxiii.,  s.  11. 
■*  Ib. 

5  14  &  15  Vict.  c.  94,  ss.  6,  24 ;  15 
&  16  Vict.  c.  clxiii.,  ss.  11,  33. 

G  14  &  15  Vict.  c.  94,  s.  7 ;  15  &  16 
Vict.  c.  clxiii.,  s.  16.  New  rules 
and  customs  for  High  Peak  maj'  be 
made  at  the  Great  Barmote  Courts 
for  that  district :  see  14  &  15  Vict. 
c.  94,  s.  56.  This  right  has  since 
the  Act  been  only  once  exercised: 
.see  ante,  p.  571,  n.  -. 

7  14  &  15  Vict.  c.  94,  s.  7 ;  15  &  16 


Vict.  c.  clxiii.,  s.  16.  Parties  are  not 
]3recluded  from  proceeding  in  any 
other  Court  which  has  jurisdiction  : 
14  &  15  Vict.  c.  94,  s.  55;  15  &  16 
Vict.  c.  clxiii.,  s.  63. 

*  See  next  page. 

0  14  &  15  Vict.  c.  94,  s.  5 ;  15  &  16 
Vict.  c.  clxiii.,  s.  10. 

1"  BeejMst,  p.  580.     ■ 

"  14  &  15  Vict.  c.  94,  ss.  2,  13,  22, 
34,  35  ;  15  &  16  Vict.  c.  clxiii.,  ss.  2,  22, 
31,  43,  45.  The  Barmasters  have  also 
duties  vmder  the  Met.  Mines  Eeg. 
Act,  1875 :  see  2J0st,  p.  731.  The  Bar- 
masters  had  formerly  a  quasi-criminal 
jurisdiction  (see  Arkwright  v.  Cantrell, 
7  A.  &  E.  573,  574) ;  but  this  no  longer 
exists. 
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accounts  of  such  dues  ;  to  keep  their  Barmaster's  book,  and 
make  entries  therein  of  all  "  meers  "^  of  ground  which  may  be 
set  out,  and  of  all  transfers  of  "mines,"  which  may  be  made 
by  the  miners,  and  of  all  "  freeings  "~  connected  with  the 
"  mines  ;  "  and,  generally,  to  assist  their  Barmasters.'' 

The  Grand  Jurors  are,  as  far  as  possible,  persons  skilled  in  Grand  Jurors 
practical  mining.'*  Their  duties  are  to  attend  at  the  Great  — ^^'i^^^'^- 
Barmote  Courts  ;  to  go  down  into  and  view  "mines,"  and  give 
their  opinion  on  such  matters  as  may  be  required  of  them  in 
any  "bill"  or  "cross  bill  of  directions;"  and  to  assist  in 
regulating  the  working  of  the  "mines,"  and  the  rights  and 
duties  of  the  miners.'^  And  the  performance  of  their  duties  is 
enforceable  under  penalties.''  "  Views  of  mines  "  by  the  Grand 
Jury  within  any  district  may  be  had  at  the  instance  of  the 
Barmaster,  or  of  the  plaintiff  or  defendant  in  any  action 
of  title  or  trespass  in  a  Small  Barmote  Court,  or  of  any  miner 
or  other  person."  The  person  requiring  a  "view"  delivers  to 
the  Steward  a  "  bill  of  directions,"  describing  the  object  to  be 
viewed,  and  stating  the  question  on  which  the  opinion  of  the 
Grand  Jury  is  required  ;^  and  any  person,  who  may  be  affected 
])y  the  opinion  of  the  Grand  Jury,  may  deliver  a  "cross  bill  of 
directions."'-'  Neither  bill  is  allowed  to  contain  any  argument 
or  comment. ^^^  The  Steward  reads  and  delivers  the  bill,  and 
the  cross  bill  (if  any),  to  the  Grand  Jury;^^  who  make  the 
"view,"  and  then  write  their  opinions,  and  sign  them.^- 
The  bill,  and  tlie  cross  Inll  (if  any),  with  tlie  opinions,  are 

'  See  j^ost,  pp.  579,  580.  As  to  their  protection,  sec  14  &  15 

-  See  post,  p.  581.  Vict.  c.  94,  sch.  1,  a.  25  ;  15  &  IG  Vict. 

3  14  &  15  Vict.  c.  94,  s.  14  ;  New  c.  clxiii.,  sch.  1,  a.  26. 

Cust.  a.  23;  15  &  IG  Vict.  c.  clxiii.,  ^  U  &  15  Vict.  c.  94,  sch.  1,  a.  22; 

s.  23.  New    Cust.    a.     11 ;     15    &   IG    Vict. 

■»  14  &  15  Vict.  c.  94,  s.  22 ;  New  c.  clxiii.,  sch.  1,  a.  23. 

Cust.  aa.  13,  14,  15,  17 ;  15  cfe  IG  Vict.  »  lb. 

c.  clxiii.,  s.  31.      See  ib.,  as  to  their  '  14  &  15  Vict.  c.  94,  sch.  1,  a.  23; 

selection,  qualification,  and  period  of  15  &  IG  Vict.  c.  clxiii.,  sch.  1,  a.  24. 

ser\'ice.  '"  14  &  15  Vict.  c.  94,  sch.  1,  aa.  22, 

M4  &  15  Vict.  c.  94,  s.  23;  New  23;  15  &  IG   Vict.   c.    clxiii.,  sch.    1. 

Cust.aa.  15, 16;  15  &  IGVict.  c.  clxiii.,  aa.  23,  24. 

s.  32.  "  Ib. 

«  14  &  15  Vict.  c.  94,  s.  38;  New  12  14  &  15  Vict.  c.  94,  sch.  1,  a.  22: 

(list.  aa.  15,  IG;  15  &  16  Vict.  c.  clxiii.,  sec  a.  24;    15   &   16  Vict.  c.  clxiii., 

-.   47.      As   to   exemptions   in   High  sch.  1,  a.  23:  see  a.  25.  Theopinions  do 

I'eak,  see  ]4  &  15  Vict.  c.  94,  s.  39.  not,  apparently,  require  to  he  stamped 
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afterwards  delivered  to  the  Steward ;  who  openl}^  reads 
them/  and  thenceforth  preserves  them  with  the  documents 
of  the  Courts.  But,  if  the  "view"  is  had  in  an  action, 
he  is  obhged,  if  required  by  the  plaintiff  or  defendant, 
to  permit  them  to  be  used  for  the  purpose  of  evidence  on 
the  trial. ^ 
Proceedings  All  action  ill  a  Small  Barmote  Court  of  any  district  is  com- 

"  '  '  meiiced  by  entering  a  plaint  with  the  Steward.^  The  Steward 
then  issues  a  summons,  specifying  the  day  when  a  Court  will 
be  held  for  the  trial  ;''^  and  this  summons  is  served  on  the 
defendant."  Service  of  subpoenas  to  give  evidence  on  trials  is 
good  in  any  part  of  England  or  Wales  ;  and  may  be  enforced 
by  process  from  the  Queen's  Bench  Division,  if  the  expenses  be 
tendered.^  Witnesses  may  (in  High  Peak)  be  examined  on  oath 
or  affirmation.'''  They  are  (in  all  the  districts)  bound  under 
penalties  to  give  evidence  f  and,  if  they  give  false  evidence, 
they  may  be  punished  for  perjury.^  Matters  of  fact  in  issue 
are  triable  by  a  jury  of  owners  or  maintainers  of  "mines" 
within  the  jurisdiction,  being  resident  in  the  county  of  Derby, 
and  not  being  members  of  the  Grand  Jury.^*^  And  the  per- 
formance of  their  duties  is  enforceable  under  penalties. ^^  The 
Steward    may   adjourn    the    Court,    or    the    hearing   of   the 

like  an  award  :  see  Sybray  v.  White,  1  <■  14  &  15  Vict.  c.  94,  s.  18.     As  tO' 

]\I.  &  W.  4.S5,  a  case  before  the  passing  affidavits  in  High  Peak,  see  New  Cust. 

of  the  Acts.  a.  5G. 

1  14  &  15  Vict.  c.  94,  sch.  1,  a.  22 ;  »  14  &  15  Vict.  c.  94,  s.  20;  15  &  16 

15  &  16  Vict.  c.  clxiii.,  sch.  1,  a.  2.3.  Vict.  c.  clxiii.,  s.  29. 

"-  lb.      As  to  the  expenses   of   the  '■>  14  &  15  Vict.  c.  94,  s.  19 ;  15  &  IG 

view,  see  ib.     A  view,  or  something  Vict.  c.  clxiii.,  s.  28. 
very  like  it,  took  place  in  Sybray  v.  i"  14  &  15  Vict.  c.  94,  ss.  24,  34,  35, 

White,  1  M.  &  W.  435.  36 ;  New  Cust.  aa.  18,  19,  21 ;  15  & 

:'  14  &  15  Vict.  c.  94,  s.  5,  sch.  1,  16  Vict.  c.  clxiii.,  ss.  33,  43,  45,  46. 

a.  16;  15  &  16  Vict.  c.  clxiii.,  s.  10,  With  respect  to  some  of  the  districts, 

sch.  1,  a.  16.  if  there  are  an  insufficient  number  of 

■*  14  &  15  Vict.  c.  94,  s.  24  ;  15  &  16  jurors  resident  therein,  the  Barmaster 

Vict.  c.  clxiii.,  s.  33.  may  summon  persons  from  the  lists 

^  See,  as  to  the  niode  of  service  in  provided  for  the  other  districts :  see 

High  Peak,  14  &  15  Vict.  c.  94,  s.  25 ;  15  &  16  Vict.  c.  clxiii.,  s.  44. 
New   Cust.   aa.    28,    29,   30  :    in   the  "  14  &  15  Vict.  c.  94,  s.  37;  New 

other  districts,  15  &  16  Vict.  c.  clxiii.,  Cust.  a.  19  ;   15  &  16  Vict.  c.  clxiii., 

s.  34.  s.  47.     See,  as  to  exemptions  in  High 

«  14  &  15  Vict.   c.    94,    s.    31:  see  Peak,    14   &    15   Vict.   c.   94,    s.    39; 

s.  40;  15  &  16  Vict.  c.  clxiii,  s.  40 :  see  countermanding.  New   Cust.  aa.  20, 

s.  48.  39,  45,  46;  fees,  a.  44. 
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proceedings  therein.^  He  may  (in  High  Peak)  amend  pro- 
ceedings ;~  and  he  may  (in  all  the  districts)  grant  new  trials, 
and  set  aside  judgments,  and  stay  proceedhigs.'^  He  may  also 
(in  High  Peak)  by  consent  refer  proceedings  to  arbitration  ; 
and  set  aside  awards.^  The  party  who  has  judgment  in  his 
favour  is  entitled  to  costs.''  Where  the  owners  of  a  "mine" 
in  High  Peak  are  more  than  three  in  number,  they  may 
appoint  and  register  with  the  Barmaster  an  agent  to  sue  and 
be  sued  on  their  behalf.^ 

A  person  claiming  title  cannot,  generally,  luring  more  than  Title— tres- 
one  action  to  recover  the  same  "  mine.""  And  if  the  "  mine  " 
is  in  process  of  working,  he  must  bring  his  action  within  three 
months  after  he  has  had  notice  of  the  working  ;  or  within  six 
months  after  it  has  been  worked,  whether  he  has  had  notice 
or  not.^  A  nonsuit  is  not  a  bar  to  a  fresh  action,  either  of 
trespass,  or  of  debt.'-' 

Actions  in  the  Small  Barmote  Courts  may  be  removed  to,  Appeals. 
and  appeals  lie  to,  the  Queen's  Bench  Division.^" 

Where  the  plaintiff  in  an  action  of  title  in  a  Small  Barmote  Execution. 
Court  obtains  judgment  ;  and  the  defendant  refuses  to  deliver 
possession  ;  execution  ma}-  issue,  and  delivery  may  be  enforced 
b}'  the  Barmaster.  And,  where  a  judgment  is  given,  or  an 
order  made,  to  pay  any  debt  or  damages,  or  an}'  money  or 
costs,  or  where  any  penalt}'  is  imposed ;  and  default  is  made 
in  paj'ment ;  execution  may  issue  against  the  "mineral  i)ro- 

'  14  &  15  Vict.  c.  94,  s.  17 ;  New  aa.  27,  49. 

Cust.  aa.  4-3,  46 ;  15  &  1-6  Vict.  c.  clxiii.,  '  A.  17  of  sch.  1  of  each  Act.     For 

s.  27.  the  form  of  the  summons  in  an  action 

-  New  Cust.  a.  50.  of  title  in  High  Peak,  see  New  Cust. 

^  A.  17  of  sch.  1  of  each  Act.  a.  25.     Any  person  not  named  as   a 

••  New  Cust.  a.  51.  defendant  may,  hy  leave,  appear  and 

*  14  &  15  Vict.  c.  94,  ss.  28,  53;  defend. 

15  &  16  Vict.  c.  clxiii.,  .ss.  37,  61.     As  »  14  &  15  Vict.  c.  94,  sch.  1,  a.  21 ; 

to  service  of  judgments  and  orders  in  15  &  16  Vict.  c.  clxiii.,  sch.  1,  a.  22. 

High  Peak,  see  New  Cust.  a.  48.     For  '•*  A.  17  of  sch.  1  of  each  Act.    As  to 

the  consequence  of  not  proceeding  in  the  defences  of  infancy  and  coverture, 

an   action,    see  14  &  15  Vict.    c.  94,  and  other  special  defences  in  actions 

s.  26 ;  New  Cust.  aa.  37,  41,  46 ;  15  &  16  of  trespass  and  debt  in  High  Peak,  see 

Vict.  c.  clxiii.,  s.  85.    As  to  confessing  -New  Cust,  aa.  83,  34,  36,  39,  40,  41, 

claims  in  High  Peak,  see  New  Cust.  42 ;  as  to  payment  into  Court,  aa.  35, 

aa.  32,  36.     And  as  to  compromises  in  36,  38,  39,  40,  41,  42. 

High  Peak,  see  ib.  aa.  31,  46.  '"  14  &  15  Vict.  c.  94,  ss.  29,  30,  52  ; 

«  New  Cust.   aa.    9,   10 :    see    also  15  &  16  Vict.  c.  clxiii.,  ss.  88,  89,  60. 
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perty"^  of  the  defaulter  within  the  jurisdiction,  and  the 
property  may  be  sold  by  the  Barmaster.  And,  if  the  defaulter 
has  no  "mineral  property"  within  the  jurisdiction,  or  not 
sufficient  to  answer  the  amount  in  question,  the  amount  or 
the  deficiency  may  be  recovered  by  an  action  in  the  High 
Court ;  or,  if  it  does  not  exceed  :ii50,  in  the  County  Court.' 
Necessary  or  proper  buildings  or  machinery,  which  a  miner 
erects  on  the  surface  under  his  customary  powers,-^  are 
"  mineral  property"  within  the  meaning  of  these  provisions.^ 
Claims  by  a  third  party  to  "  mineral  property "  taken  in 
execution  may  be  determined  by  an  interpleader  action  in  a 
Small  Barmote  Court. '^ 


c— MUTUAL   RIGHTS   OF   THE   CROWN   AND   OTHER   OWNERS 
OF  ]MINERAL   DUTIES   AND   THE   MINERS. 

General  right  Every  subject  of  the  realm  is  entitled,  primd  facie,  to 
search  for,  sink,  and  dig,  mines  of  lead  "ore"*^  upon,  in,  or 
under  all  lands  within  the  jurisdiction  of  the  Court,  except 
churches,  churchyards,  places  for  public  worship,  burial 
grounds,  dwelling-houses,  orchards,  gardens,  pleasure  grounds, 
and  highways.'^     And  he  may  follow  and  work  his  "vein,"^ 

1  See  ante,  pp.  571,  572.  to  inspect  it  may  do  so :  see  14  &  15 

2  14  &  15  Vict.  c.  94,  ss.  32,  .3.3,  47  ;       Vict.  c.  94,  ss.  44,  45 ;  15  &  16  Vict. 
15  &  16  Vict.  c.  clxiii.,  ss.  41,  42,  55.         c.  clxiii.,  ss.  52,  58.     For  forms  of  pro- 

•'  See  2wst,  p.  584.  ceedings,  see  sch.  2  of  each  Act :  New 

■•  See  Wake  v.  Hall,  8  A.  C.  207,  Gust.  a.  25.      And  for  fees  and  pay- 

213,    214,    i^er    Lords    Watson    and  ments,  see  schedules  8  and  4  of  each 

Fitzgerald.  Act :  New  Gust.  aa.  57,  58. 

"  14  &  15  Vict.  c.  94,  s.  4G  ;  New  '■'  For  the  meanings  of  vein  and  ore, 

Gust.  aa.  54,  55  ;  15  &  16  Vict.  c.  clxiii.,  see  ante,  p.  571. 

s.  54.     Execution  may  in  some  cases  <■  A.  1  of  sch.  1  of  each  Act.     As  to 

be  superseded  :  see  14  &  15  Vict.  c.  94,  the  jurisdiction   of   the    Gourts,   see 

s.  41;  15  &  16  Vict.  c.  clxiii.,  s.  49.  ante,  p.  572.     For  a  statement  of  the 

As  to  levying  costs  in  actions  by  or  custom  in  High  Peak  before  the  pass- 

against   executors   or  administrators  ing  of  the  Acts,  see  A.-G.  v.  Wall,  4 

in  High  Peak,  see  New  Gust.  aa.  52,  B.  P.  G.  665.      Before  the  passing  of 

58.    Orders  made  out  of  Gourt  in  High  the  Acts  the  custom  in  Wirksworth 

Peak  for  payment  of  costs  are  enforce-  was  said  to  be,  "to  dig  for  lead  in 

able  like  judgments :  New  Gust.  a.  47.  another's  soil  as  far  as  one  can  throw 

As  to  the  application  of  penalties,  see  his   mattock  :  "    see    Lynn    Regis    v. 

14  &  15  Vict.  c.  94,  s.  50 ;  15  &  16  Taylor,  3  Lev.  160.    See  also  Rowls  v. 

Vict.  c.  clxiii.,  s.  56.     A  register  of  Gells,  2  Gowp.  451.     It  was  necessary, 

proceedings  is  required  to  he  kept  by  in  pleading  the  custom,  to   plead  it 

the  steward,  and  all  persons  wishing  with    certainty  ;    and    to    allege    its 
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and  search  for  and  get  lead  "  ore,"  under  the  excepted  lands 
in  High  Peak,  and  at  a  lower  depth  than  fifteen  j-ards  from 
the  surface  under  the  excepted  lands  in  the  other  districts. 
But,  as  regards  his  rights  in  the  latter  respects,  all  damage 
done  by  him  may  be  recovered  in  an  action^  at  the  suit  of  the 
owner  or  occupier.  And,  as  regards  the  same  rights,  the 
working  may  be  suspended  or  regulated  by  the  Steward  and 
Grand  Jury ;  in  case,  in  High  Peak,  the  owner  or  occupier 
apprehends  that  the  security  of  the  excepted  lands  will  be 
endangered ;  and,  in  case,  in  the  other  districts,  the  owner  or 
occupier  apprehends  that  the  working  is  carried  on  at  a  less 
depth  than  fifteen  yards  from  the  surface,  or  that  the  security 
will  be  endangered.-  A  subject  does  not  possess  his  rights 
the  less  because  he  happens  to  be  the  owner  of  the  soil  which 
incloses  the  minerals.'^  Nor,  on  the  other  hand,  does  he  lose 
liis  rights  by  Ijecoming  the  lessee  under  the  Crown  of  the 
mineral  duties."^  He  may,  however,  contract  himself  out  of 
his  rights ;  and  he  effectually  does  so  by  accepting  a  lease  or 
licence  with  respect  to  the  minerals  in  question.'' 

If  any  new  "  vein  "  is  found  by  any  person  in  High  Peak,  ^fccrs  and 
and  "  ore  "  is  raised  therefrom,  the  following  consequences 
■ensue.  The  first  finder  is  entitled  to  two  "  meers  "  in  length 
of  the  "  vein,"  one  on  each  side  of  the  "  founder,"  or  jwint  at 
which  the  "  vein  "  is  first  found  ■/'  or  to  any  less  quantity  ;  to 
l)e  set  out  ))y  the  Barmaster  in  the  presence  of  two  of  the 
Grand  Jury.'  The  Crown  or  its  lessees  are  entitled  to  the 
third  "  meer  ;  "  to  be  set  out,  at  the  option  of  the  Barmaster, 

existence  in  some  manor,  vill,  parish,  '  In  the  County  Court,  if  the 
or  hundred.  It  would  not,  for  in-  damage  does  not  exceed  £50:  other- 
stance,  have  been  sufficient  to  allege  wise  in  the  High  Court  :  a.  1  of  sch.  1 
its  existence  in  the  King's  Field.  See  of  each  Act. 
Beresford  v.  Bacon,  2  Lutw.  1317.  ^  a.  1  of  sch.  1  of  each  Act. 
It  was,  in  a  case  before  the  passing  of  ='  See  Wake  v.  Hall,  7  Q.  B.  1>. 
the  Acts,  held  that  "gardens  "included  298. 

a  place  planted  with  shrubs  six  years,  ■•  See  Arkwright  v.  Evans,  4'J  L.  J. 

and  with  potatoes  immediately,  before  ^L  C.  80,  j,cr  Lord  Coleridge, 

the  transaction  in  question  took  place:  ■■  Sec  Wright  v.  Pitt,  12  Eq.  408, 

(Gilbert  v.  Tomison,  4  D.  &  R.  222.  410. 

See,  generally,  for  the  customs  before  ''  14  &  15  Vict.  c.  94,  s.  2. 

the    Acts,    and    for    a     glossary     of  '  14  &  15  Vict.  c.  94,  sch.  1,  aa.  10, 

terms,  Mander's  Derbyshire   ^liner's  11,  18. 
(ilossary. 

I>  1'  2 
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at  either  extremity  of  the  two  first  or  "  founder  meers."^  And 
the  finder  is  entitled  to  each  subsequent  "meer,"  eacli  way, 
to  tlie  extent  which  he  may  claim  or  require  at  the  ♦time  of 
"freeing"  the  "founder  meers."~  If  any  new  "vein"  is 
found  in  any  of  the  other  districts,  and  "  ore  "  is  raised  there- 
from, the  following  consequences  ensue.  The  first  finder  is 
entitled  to  two  similar  "  meers,"  or  to  any  less  quantity  ;  to 
be  similarly  set  out."'  The  Crown  or  its  lessees,  or  the  other 
owner  of  the  mineral  duties,  is  entitled  to  the  third  "  meer  ;  " 
to  be  set  out  in  halves  at  either  extremity  of  the  "founder 
meers. "^  The  finder  is  entitled  to  each  subsequent  "meer" 
not  exceeding  fifty  "meers"  in  the  "vein,"  to  the  extent 
which  he  may  claim  or  require  at  the  setting  out  of  the 
"founder  meers."  And  such  subsequent  "meers"  may  be 
set  out  either  wholly  in  one  direction  in  the  "vein,"  or  partly 
in  one  direction  and  partly  in  the  other,  as  the  miner  may 
choose  at  the  time  of  setting  out  the  "  founder  meers."'^  A 
"  meer  "  in  High  Peak,  Hartington,  Peak  Forest,  Tideswell, 
Stoney  Middleton  and  Eyam,  and  Litton,  measures  thirty-two 
3'ards  -.^  in  Wirksworth,  Ashford,  and  Crich,  twenty-nine  yards  f 
and  in  Youlgreave,  twenty-eight  yards.-  The  setting  out  of 
the  "'  meers  "  by  the  Barmaster  is  called  the  "  gift ;  "'^  and  the 
particulars  of  each  "  gift  "  are  required  to  be  entered  in  the 
Barmaster's  book.^" 
Non-working  If  the  Crown,  or  its  lessees,  or  the  other  owner  of  the  mineral 
duties,  refuses  or  neglects  to  work  the  third  "  meer,"  the  finder 
may  purchase  the  same  at  such  price  as  the  Steward  or  Bar- 
master  and  Grand  Jury  may  determine.      Or  he  may  work 

'  A.  10 ;  s.  2.     As  to  forfeiture  for  on  each  side  of  the  vein,  so  far  as  it 

trespassing    in    the    third    "  meer,"  extended  in  length ;  which  was  called 

seepos^,  p.  583.  the  "quarter  cord:"  and  the  Crown 

-  A.  10.     As  to  "freeing,"  see  j^osf,  was  entitled   to   a   meer   of   ground, 

p.  581.  with   the   like  privilege  of   "  quarter 

•'  15  &   16  Vict.  c.  cixiii.,   sch.   1,  cord,"   on    etich   side   of  the  founder 

aa.  10,  11,  18.  meer. 

•*  A.  10.  B  A.  18  of  sch.  1  of  each  Act. 

'"  lb.     In   a   case   before   the   Acts  ^  15   &    16  Vict.    c.  cixiii.,  sch.  1, 

(Rowls  V.  Gells,  2  Cowp.  451),  it  was  a.  18. 

stated,  that  in  Wirksworth  the  finder  ^  lb. 

was,  for  the  purpose  of  working  the  »  See  s.  2  of  each  Act. 

vein,  entitled  to  use  seven  yards  and  i"  A.  10  of  sch.  1  of  each  Act. 
aqviarter  of  land  in  breadth  adjoining 
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through  it ;  upon  laying  aside  for  the  use  of  the  o^Yner  of  the 

mineral  duties  all  "ore"  which  ma}'  be  gotten  therein,  after 

deducting  the  expenses  of  getting.^ 

Any  person  having  two  or  more  veins  of  lead  lying  con-  Consolidation 

tiguous  to  each  other  ;  or  connected  by  an}^  shafts,  gaits,  or  °  '^^^"s, 

wa^'s ;    ma}',  with  the  consent  of  the  Barmaster   or   Grand 

Jury,  consolidate  the  titles  to  such  veins.     An  entry  to  that 

effect  must  be  made  in  the  Barmaster's  book  ;  and  the  veins 

are  thenceforth  treated  as  held  under  one  title.- 

The  interests  of  the  miners  appear  to  be  freehold  in  their  interest  of 
i  ■;  miner. 

nature.'' 

Although  before  the  Eat.   Act,   1874,^  a  lessee  under  the  Rateabiiity. 
Crown,  or  any  other  person  entitled  to  the  mineral  duties,  was 
rateable,  as  being  in  receipt  of  a  portion  of  the  mine ;  and  the 
miner  was  exempt ; '  it  may  be  doubted,  whether  the  Act  has 
not  altered  the  position  of  the  miner  in  that  respect.^ 

A  miner  is  bound,  before  obtaining  a  "  gift,"  to  pay  to  the  Freeing  dish, 
owner  of  the  mineral  duties  the  "freeing  dish,"  or  so  much 
■"  ore  "  as  is  sutiicient  to  till  a  dish  of  a  specified  measurement." 
And  he  is  bound  to  pay  a  similar  dish  for  every  third  and  sub- 
sequent "meer"  which  he  reaches. *"  If,  however,  he  obtains 
a  gift  of  less  than  a  whole  "  meer,"  he  is  only  bound  to  pay  a 
"freeing  dish"  of  a  proportionate  amount.'' 

Duties  of  "  lot  "  and  "  cope  "  are  also  payable  by  the  miners  Lot  and  cope, 
to  the  owners  of  the  mineral  duties.^"     "Lot"  in  High  Peak, 
in  Wirksworth,  and  in  the  manors  other  than  Crich,  is  one- 
thirteenth  part  of  all   "  ore  "  raised  :    in  Crich,   one-ninth. ^^ 

'  lb. ;  New  Gust.  a.  6.  each  Act. 

-  14  &  15  Vict.  c.  94,  sch.  1,  a.  27 ;  **  A.  11  of  sch.  1  of  each  Act. 

New  Gust.  a.  12;  15  &  16  Vict.c.clxiii.,  '■>  A.  18  of  sch.  1  of  each  Act.     As  to 

sch.  1,  a.  28.  forfeiture,  see  2^ost,  p.  583. 

■'  See    Doe   v.   Pearce,    2     Peakc's  '"  A.  9  of  sch.  1  of  each  Act. 

N.  P.  244.  "  lb.     See  Rowls  v.  Gells,  2  Cowp. 

••  37  &  38  Vict.  c.  54.  451.     "  Smytham  "  (a7itc,  p.  572,  n.-) 

•^  See  Rowls  v.  Gells,  2  Cowp.  451.  was   not,  before   the   passing   of  the 

'•  S.  13  (as  to  which,  see  Van  Min-  Acts,  exempted  from  the  payment  of 

ing  Go.  V.  Llanidloes,  1  Exch.  D.  310)  the  duties  :  see  A.-G.  t;.  Wall,  4  B.  P. 

can  hardly  be  applicable.     For  duties,  C.  079.      The   exemption   was   there 

which  include  "  cope  "  (as  to  which  see  alleged  to  be  part  of  the  custom,  and 

next   page),   would   not   be   "wholly  issues  were  directed  to  try  the  custom 

reserved  in  kind."     See  jMst,  p.  0-30.  at  law.     As  to  the  statutory  meanings 

'  A.  11  of  sch.  1  of  each  Act.     As  to  of  ore,  see  ante,  p.  572. 
the  measurement,  see  a.  3  of  sch.  1  of 
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"  Cope  "  in  High  Peak,  and  in  the  manors  other  than  Ashford 
and  Crich,  is  the  sum  of  fonrpence  for  every  load  of  nine  dishes 
of  "ore,"  each  dish  being  of  a  specified  capacity;  in  Wirks- 
worth,  Ashford,  and  Crich,  sixpence  for  every  load  of  nine 
dishes.^  In  order  to  insure  due  payment  of  "  cope,"  all  "  ore  " 
raised  must  be  measured  by  the  Barmaster.^  "Lot"  is  set 
apart  and  taken  by  the  Barmaster  'when  he  measures  any 
"  ore  ;  "^  and,  if  necessary,  an  action  for  an  account  will  lie  for 
its  payment.'^  Payment  of  "  cope  "  is  enforceable  by  an  action 
of  debt  in  the  Small  Barmote  Court,  or  the  County  Court.'' 
Transfer  and         Any  person  may  transfer  his  interest  in  any  "mine"  or 

devolution —  •       ,       •         tt-     i       t-.        i       ,  r        rm         j 

High  Peak.  "  vem  m  High  Peak  to  any  other  person."  ihe  transferor 
and  transferee  must  both  execute  a  transfer  in  a  specified 
form ;''  and  the  consideration  for  the  transfer  must  be  truly 
stated.  On  the  transfer  being  presented  to  the  Barmaster  or 
his  Deputy,  duly  stamped  and  executed,  and  proof  being  given 
of  the  due  execution,  it  must  be  entered  in  the  Barmaster's 
book ;  and  the  entry  of  the  transfer  is  prima  facie  evidence  of 
its  execution.'^  Where  any  person  entitled  to  any  "  mine  "  or 
"  vein  "  in  High  Peak  becomes  bankrupt,  a  certificate  of  the 
appointment  of  his  trustee,  when  presented  to  the  Barmaster, 
must  be  entered  in  his  book.'^  And  where  any  person  entitled 
to  any  "  mine  "  or  "  vein  "  in  High  Peak  dies,  having  devised 
or  bequeathed  it,  the  material  parts  of  the  probate  of  his  will 
and  codicils  (if  any),  when  presented  to  the  Barmaster,  must 
be  entered  in  his  book.^" 

^  A.  9  of  sell.  1  of  each  Act.     As  to  was  immemorially  measured, 

the  capacity  of  the  dish,  see  a.  3  of  -  Aa.  3,  7,  of  sch.  1  of  each  Act.    In 

sch.   1    of   each   Act.      See  Rowls  v.  case  the  Barmaster  does  not  attend, 

Galls,  2  Cowp.  451.     In  A.-G.  v.  Wall  the   measurement   is    made    by   two 

(4  B.  P.  C.  665),  a  case  involving  the  persons  employed  by  the  miner :  a.  7 

custom    of    High    Peak    before    the  of  sch.  1  of  each  Act ;  New  Gust.  a.  5, 

passing  of  the  Acts,  "  lot  "  was  said  to  As  to  forfeiture,  see  post,  p.  583. 

be  every  thirteenth  dish  dressed  and  '■'■  A.  9  of  sch.  1  of  each  Act. 

made  merchantable,  and  "  cope  "  to  be  ■•  A.-G.  v.  Wall,  4  B.  P.  C.  669. 

4d.  for  every  "  load  "  of  "  ore ; "  and  the  '=  A.  9  of  sch.  1  of  each  Act. 

"  load  "  was  said  to  contain  about  500  ''  14  &  15  Vict.  c.  94,  sch.  1,  a.  6. 

pounds   or  nine  "dishes;"    and  the  '  See,   for    the    form,   New    Gust. 

"dish"  was  said  to  be  a  wooden  measure  a.  2. 

about  21  inches  long,  6§  inches  broad,  **  14  &  15  Vict.  c.  94,  sch.  1,  a.  6; 

and  4  inches  deep,  in  which  the  ore,  New  Gust.  a.  2. 

when  dressed  and  separated  from  the  "  New  Gust.  a.  3. 

dirt  and  base  minerals  adhering  to  it,  i"  A.  4. 
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In  the  other  districts  any  person  may  transfer  his  interest  Other 
by  causing  an  entry  to  be  made  in  the  Barmaster's  book. 
And  any  person  ma}'  require  any  grant,  conve^'ance,  probate 
of  a  will,  or  other  assurance  relating  to  any  "mine,"  to  be 
entered  in  such  book,  with  all  necessary  particulars.  And 
every  document  so  entered  has  priority  over  all  documents  not 
entered  ;  and  all  documents  entered  have  precedence  over  each 
other  according  to  the  dates  of  their  entry .^ 

If  any  "mine"  or  "vein"  is  worked  without  being  duly  Forfeiture— 

"freed,"-  it  is  liable  to  forfeiture  to  the  owner  of  the  mineral  "on-freemg 

'                                                                                   _  — non- 
duties  payable  in  respect  of  it ;  and  possession  of  it  may  be  measurement 

,,      -p.  ,  -,  for  duties, 

recovered  m  the  femall  Barmote  Court.-'     Mmers  are  bound, 

under  pain  of  forfeiting  to  the  owners  of  the  mineral  duties 

the  value  of  the  "  ore,"  or  of  the  "  mine  "  at  which  it  is  gotten, 

not  to  sell  any  "ore,"  or  remove  it  from  the  "mine,"  until 

the   measurement   required   for   the  purposes  of    "  lot "  and 

"  cope  "^  has  been  made.'' 

If  a  miner  commits  a  trespass  in  the  third  "  meer  "  allotted  Trespass. 
to  the  owner  of  the  mineral  duties,^  the  "mine,"  of   which 
the  "  meer  "  in  which  the  trespass  is  committed  forms  a  part, 
is  liable  to  forfeiture  to  such  owner  ;  and  possession  may  be 
recovered  in  the  Small  Barmote  Court.' 

If  any  "mine"  or  "vein"  is  neglected  and  not  wrought  Non-working, 
without  sufficient  excuse  ;  and  remains  so  for  three  weeks  after 
notice  of  the  intention  to  forfeit  it  has  been  given  to  the  miner, 
or  put  up  at  or  near  the  "mine;"  it  may  be  forfeited,  and 
given  by  the  Barmaster  to  any  person  or  persons  willing  to 
work  it.* 

d.— MUTUAL   RIGHTS  OF   LANDOWNERS   AND   THE   MINERS. 

Some  of  the  relations  l:)etween  tlie  landowners  and  the  miners  Generally, 
have  been  already  considered.'^ 

'  15   &    IG  Vict.   c.   clxiii.,  sch.  1,  -*  14  &  15  Vict.  c.  94,  .sch.  1,  a.  I'J ; 

a.  0.  New  Cust.  a.  7  ;  15  &  16  Vict.  c.  clxiii., 

-  See  ante,  p.  581.  sch.    1,   aa.    19,    20.       See,    on    this 

•■'  A.  12  of  sch.  1  of  each  Act.  subject,  as  to  "  consolidated  "  veins,  14 

^  See  ante,  p.  582.  Ac  15  Vict.  c.  94,  sch.  1,  a.  27  ;  15  &  IG 

*  A.  8  of  sch.  1  of  each  Act.  Vict.  c.  clxiii.,  sch.  1,  a.  28.  Sec  Wake 

•■'  See  ante,  pp.  579,  580.  V-  Hall,  8  A.  C.  202. 

'  A.  12  of  sch.  1  of  each  Act.  »  Aiite,  p.  578. 
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Userofsur-  Every  miner  is  entitled,  so  long  as  his  "mine"  shall  be 

erect     "  woi'ked,  and  without  making  any  payment  therefor,^  to  the 

— do^hts^of'  °"  exclusive  use  of  so  much  of  the  surface  as  may  be  necessary 

way  and  for  mining  pur]}oses.-     And  (as  an  incident  of  this  right)  he 

water.  .  o  x       x 

is  entitled  to  erect  upon  the  surface  any  necessary  or  proper 

buildings  or  machinery,  with  foundations  sunk  into  the  soil ; 
and  from  time  to  time  to  alter  their  description  and  character, 
according  as  improvements  are  discovered  and  introduced."' 
And  he  is  also  entitled  to  rights  of  way,  either  on  foot  or  with 
carts,  from  the  nearest  highway  to  the  "  mine,"  and  from  the 
"  mine  "  to  the  nearest  running  stream,  spring,  or  natural 
pond ;  and  to  use  the  water  from  such  stream,  spring,  or  pond 
for  mining  purposes.'  But  he  is  subject,  as  to  the  exercise  of 
these  rights,  to  the  supervision  of  the  Barmaster  and  two  of 
the  Grand  Jury,  or  of  the  Steward.''  It  is  not,  however,  com- 
petent for  a  miner,  who  sinks  a  shaft  in  the  Hundred  of  High 
Peak,  to  use  the  surface  land  in  that  Hundred  to  dress  ore  and 
place  spoil  or  refuse  got  from  the  Wapentake  of  Wirksworth, 
into  which  he  may  have  extended  his  operations.**  For  the 
Hundred  and  the  Wapentake  are  distinct,  and  are  governed  by 
different  Acts  of  Parliament.'^  Indeed  there  is  a  dictum,  that 
a  miner  has  no  customary  right  to  use  the  surface  of  a  parti- 
cular owner  for  treating  the  produce  got,  not  from  beneath 
such  surface,  but  from  beneath  the  surface  of  another  owner, 
although  within  the  same  district.*  But  this  dictum  has  been 
doubted.^  And  it  is  at  least  certain,  that,  if  a  miner  has  the 
right  in  question,  its  exercise,  subject  as  it  would  be  to  official 

1  Except  in  certain  specified  cases  ;  Peak)  ornamental  waters  and  private 

as  to  which,  see  a.  5  of  sch.  1  of  15  &  fisheries    are    excepted  ;     and    it    is 

16  Vict.  c.  clxiii.  provided  that,  if  the  way  passes  over 

-  A.  5  of  sch.  1  of  each  Act.     He  inclosed  lands,  the  miner  must  make 

has,   therefore,   more    than    a    mere  and  repair  proper  gates  and  stiles,  and 

easement  on  the  surface  :    see  Wake  that  the  miner  must  not  so  use  water, 

V.  Hall,  8  A.  C.  214.  as  to  defile  it,  or  lessen  it  whereby 

•*  See  Wake  v.  Hall,  7  Q.  B.  D.  299 ;  cattle  may  be  deprived  of  a  sufficiency : 

8  A.  C.  202,  205,  208,  209,  212,  214,  sch.  1,  a.  4. 

215.     Cf.  the  somewhat  similar  rights  ^  Aa.  4,  5,  of  sch.  1  of  each  Act. 

which  are  exerciseable  independently  •"'  Wake  v.  Redfearn,  43  L.  T.  123. 

of  custom,  ante,  pp.  408,  409.  ^  See  ante,  pp.  571,  n.-,  573. 

•»  A.  4   of  sch.  1  of  each  Act.     By  '^  Wake  v.  Redfearn,  43  L.  T.  123, 

15  &  16  Vict.  c.  clxiii.  (which  applies  _2;<??-  Cockburn,  C.  J. 

to    the    districts    other    than    High  '■'  76., /)t'r  ^lanisty  and  Bowen,  JJ. 
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supervision,  could  hardly  prejudice  the  surface  owner.  And 
it  is  equally  certain  that,  if  he  has  not,  he  may  he  at  the 
enormous  expense  of  having  to  sink  a  fresh  shaft  every  time 
he  passes  from  the  land  of  one  owner  into  that  of  another.^ 

A  miner  who,  in  exercise  of  his  right  of  user  of  the  surface,  Right  to 
has  erected  thereon  buildings  and  machinery  reasonably  neces-  ij-,„g  ^^ 
sary  for  the  working  of  his  "  mine,"  is  entitled,  as  against  the 
surface  owner,  to  pull  down  and  remove  the  materials  of  such 
Ijuildings  and  to  remove  such  machiner}^  at  any  time  whilst 
he  continues  to  work,  and  before  he  has  done  any  act  showing 
an  intention  to  abandon  the  "mine"  other  than  the  act  of 
pulling  down  and  removing.  And,  in  the  case  of  such  buildings, 
it  is  immaterial  that  they  may  be  made  of  brick  or  stone, 
with  foundations  sunk  into  the  soil ;  and  that  their  removal 
may,  therefore,  although  without  destroying  it,  disturb  the 
soil.  For  the  miner  does  not  stand  in  the  relation  of  a  tenant 
to,  nor  has  he  any  privity  of  title  with,  the  surface  owner. 
His  rights,  on  the  contrary,  with  respect  to  the  erection  of 
buildings  and  machinery,  are  paramount  to  those  of  the  sur- 
face ow'ner  with  respect  to  the  surface.  The  maxim,  qnicquid 
phintdtnr  solo  solo  ccdit,  does  not,  therefore,  apply  to  him; 
nor  is  he  subject  to  any  doctrine  founded  upon  waste.  And 
the  fact,  that  he  has  incurred  a  forfeiture,  does  not  in  these 
respects  alter  his  position.-  And  he  is  equally  entitled  to 
exercise  these  rights  within  a  reasonable  time  after  he  has 
ceased  to  w^ork.''  He  is  not,  however,  entitled  to  remove  such 
buildings  after  he  has  allowed  a  reasonable  time  to  expire,  or 
has  otherwise  indicated  an  intention  to  abandon  the  "  mine." 
And,  for  this  purpose,  it  is  immaterial  that  he  may  have 
received  no  notice  of  forfeiture  from  the  Barmaster.  For  his 
surface  rights  are  at  an  end  as  soon  as  he  becomes  a  tres- 
passer by  remaining  upon  the  land.'     And  if  the  buildings  in 

'  See  Wake  v.  Rcdfeam,  .s;;;).  Watson  refused  to  express  an  opinion 

-  Wake  V.  Hall,  7  Q.  B.  D.  295,  297,  upon  tiiis  point :  sec  8  A.  C.  202,  200. 

-301,  302,  303;  8  A.  C.  195,201,202,  It   follows    that    the    buildings   and 

206,    207,    209,   210,    215,    21G.      Sec  machinery  arc  personalty  as  between 

ante,  p.  583.  l'i«  real  and  personal  representatives : 

•■'  Wake  V.  Hall,  7  Q.  B.  D.  295,  297,  see  8  A.  C.  208,  210. 
301,  302,  303;  8  A.  C.  210,  j^cr  Lord  *  Wake  v.  Hall,  7  Q.  B.  I).  295.     As 

Bramwell.       Lords    Blackburn    and  to  forfeiture,  see  cmtc,  p.  583. 


586  DERliYSHIRE    COURTS,  [CHAP.  XXI, 

question  are   not   reasonably   necessary   for   the   working   of 
his  "  mine,"  he  has  no  right  at  any  time  to  remove  them.    For 
he  is  in  such  a  case  a  wrongdoer  from  the  commencement.^ 
Duty  as  to  If  a  miner  fails  to  lind  a  "vein,"  or  discontinues  a  search, 

and  removing  or  (in  the  districts  other  than  High  Peak)  fails  to  "free  "  the 
buildings.  li  founder  meers,"  he  must  level  or  make  good  the  land.  Or 
the  landowner  may  do  so ;  and  recover  the  expenses  from  him 
in  an  action  of  debt  in  the  Small  Barmote  Court,  or  the  County 
Court.-  And  the  landowner  is  entitled  to  require  a  miner,  on 
abandoning  his  "mine,"  to  remove  all  buildings  which  he  has 
properly  erected  on  the  surface ;  and  to  restore  the  surface  to 
its  natural  state. ^ 
Duty  as  to  Every  miner  must  make  and  maintain  fences  for  the  pro- 

tection of  cattle  from  any  injury  which  may  .arise  from  his 
operations.^ 
Landowners'        In  High  Peak  the  landowner  may  sell  and  dispose  of  the 
mmera^s  &c.    other  minerals  and  rubbish  in  the  lands,  and  remove  the  same 

other  than       from  the  lands,  as  soon  as  the  lead  ore  has  been  extracted 
lead. 

therefrom.     And,  in  the  other  districts,  he  may  do  so  at  the 

end  of  eighteen  months  after  the  other  minerals  have  been 
raised  ;  although  all  the  lead  may  not  then  have  been  extracted 
therefrom.-^  But,  in  exercising  these  rights,  he  must  not  injure 
any  "mineral  property"^  without  the  consent  of  the  Bar- 
master  and  two  of  the  Grand  Jury.^ 
Position  of  The  Crown,  in  working  the  third  "  meer,"*^  appears  to  stand 

third  me^er.       ill  ^  position  similar  to  that  of  the  ordinary  miner  in  working 
the  other  "meers."'-* 

c— MUTUAL   RIGHTS   OF   CO-ADVENTURERS. 

Forfeiture  for       If  any  person  has  shares  in  a  "mine,"  and  refuses  to  join 
or  non-       °'    his  partners  in  working  it,  or  in  contributing  to  the  expenses, 
trexpenteT     ^^^  ^^  ^^^^^^  *o  forfeit  his   share  to  his  partners;  who   may 
recover  it  in  an  action  of  title  in  the  Small  Barmote  Court.^^' 

1  Wake  V.  Hall,  8  A.  C.  202,  208,  ■'  A.  2  of  sch.  1  of  each  Act. 

209.  '•  See  ante,  pp.  571,  572. 

-  A.  1  of  sch.  1  of  each  Act.  ^  A.  2  of  sch.  1  of  each  Act. 

«  See   Wake  r.  Hall,  8  A.  C.  209,  «  Ante,  pp.  579,  580. 

210,  per  Lord  Bramwell.  '■'  Wake  r.  Hall,  7  Q.  B.  D.  302. 

■»  A.  5  of  sch.  1  of  each  Act.     See  '«  14  &  15  Vict.  c.  94,  sch.  1,  a.  20 ; 

Sybray  v.  White,  1  M.  &  W.  435,  a      New  Cust.  aa.  8,  10;  15  &  16  Vict- 
case  before  the  passing  of  the  Acts.  c.  clxiii.,  sch.  1,  a.  21. 
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/.-MUTUAL   RIGHTS    OF    THE    MINERS    AND  OTHER   :^IINERS. 

It  has  been  already  seen,  that  the  right  to  mine  is  acquired  Titles. 
b}-  priority  of  finding ;  and  the  extent,  to  which  the  right  may 
be  exercised,  has  also  been  already  considered.^  In  disputes  as 
to  the  priority  of  title  the  longest  continued  ownership  prevails. 
But  all  "  gifts  "  are  treated  as  the  origin  of  title  ;  and  workings 
prior  to  such  "  gifts  "  do  not  avail.  And,  in  all  cases,  the  jur}- 
on  a  trial  decide  the  fact  of  priority.-  "Where  two  "veins" 
approach  each  other,  but  are  parted  with  a  rither  exceeding 
three  feet  in  thickness ;  and  they  continue  asunder  for  one 
"meer"  or  further  in  length;  they  are,  so  long  as  they  con- 
tinue asunder,  treated  as  two  distinct  "veins."  But,  when 
they  meet,  the  prior  title  takes  the  "  vein."''  "Where  a  "  vein  " 
crosses  another  "  vein,"  the  miner  who  first  comes  to  the  "  pee," 
or  intersection,  is  entitled  to  the  "  pee."  And  he  may  work 
therein  as  far  as  he  can  reach  with  a  pick  or  hack,  having  a 
helve  or  shaft  three-quarters  of  a  yard  long.  But  he  must 
stand  wholl}'  within  the  cheeks  of  his  own  "vein"  when  he 
works.^  A  person  claiming  title  to  a  "  mine  "  may  commence 
an  action  of  title  in  the  Small  Barmote  Court,  and  recover 
possession.'' 

If  a  miner  commits  a  trespass  in  the  "  mine  "  or  "  vein  "'  of  Trespass. 
another  person,  the  latter  may  recover  damages  in  an  action 
of  trespass  in  the  Small  Barmote  Court.''  If  a  "  view  "  is  being 
had  at  the  instance  of  any  person,  not  being  a  litigant  in  an 
action  in  a  Small  Barmote  Court,  for  the  purpose  of  ascertaining 
whether  a  trespass  is  being  committed ;  and  the  majority  of 
the  Grand  Jury  are  of  opinion  that  a  trespass  is  being  com- 
mitted, but  that  the  fact  does  not  3'et  clearly  appear  ;  the 
Steward  may  require  the  alleged  trespasser  to  give  security 
for  the  value  of  all  "ore,"  which  may  l^e  gotten  in  liis  work- 
ings, until  the  facts  can  he  ascertained.  And,  in  detail R  of 
such  security,  he  may  authorise  the  Barmaster  to  retain  all 
such  "ore."     And  if,  at  any  adjourned   "  view,"  the  Grand 

'  Ante,  pp.  .579,  580.  »  A.  IG  of  sch.  1  of  each  Act.     Sec 

-  A.  1.5  of  sch.  1  of  each  Act.  ante,  p.  577. 

■'  A.  14  of  sch.  1  of  each  Act.  "  A.  16  of  sch.  1  of  each  Act.     See 

■•  A.  1.3  of  sell.  1  of  each  Act.  nntr,  p.  577. 
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Jury  are  of  opinion  that  a  trespass  has  been  committed,  the 
injured  party  may  obtain  the  benefit  of  and  enforce  the 
security ;  or  he  may  obtain  delivery  of  the  "  ore."  And,  if 
either  party  feels  himself  aggrieved,  he  may  prosecute  his  claim 
in  the  Small  Barmote  Court. ^ 

The  liability  to  forfeiture  for  neglecting  to  work  has  been 
already  mentioned.-  Although  a  forfeiture  is  incurred,  the 
right  of  property  in  the  buildings  and  machinery  used  in  con- 
nection with  the  "mine"  continues  in  the  miner;  who  may 
accordingly  remove  them,  or  receive  compensation  from  the 
incoming  miner  for  allowing  them  to  remain.  And  the  in- 
coming miner  may,  on  the  other  hand,  require  their  removal, 
if  he  is  unwilling  that  they  should  remain.'^ 


(/.—TITHE-OWNEES— CREDITORS— "RELIEVERS." 

Tithe-owners.  There  is  payable  by  way  of  tithe  the  tenth  dish  of  all  lead 
ore  gotten  in  Worselworth,  Hartington,  and  Eyam  ;^  and  nine 
pence  a  load  of  nine  dishes  of  all  lead  ore  gotten  in  Stoney 
Middleton.'^ '  And  payment  may  be  enforced  by  an  action  for  an 
account.*^  Tithe-ore  is  not  due  in  respect  of  mines  in  Matlock 
or  Bradbourne.'  It  is  not  due  of  common  right ;  or  otherwise 
than  by  custom.^ 

Creditors.  Any  person  claiming  a   debt  against  a  miner  for  articles 

furnished  to  a  "  mine,"  or  for  mining  purposes,  or  for  work  or 
labour  in,  upon,  or  in  respect  of  any  "mineral  property," '•* 
may  recover  the  amount  due  in  an  action  of  debt  in  the  Small 
Barmote  Court. ^"^ 

"Relievers."  If  a  person  "  unwaters  "  or  gives  "relief"  to  any  "mine" 
or  "vein,"  the  OAvner  of  the  "relieved  mine"  is  obliged,  so 


1  14  &  15  Vict.  c.  94,  sell.  1,  a.  28 ; 
15  &  IG  Vict.  c.  clxiii.,  sch.  1,  a.  29. 

-  Ante,  p.  583. 

■'  See  Wake  v.  Hall,  7  Q.  B.  D.  303 
(affirmed,  8  A.  C.  195). 

■•  This  was  so  by  custom  before  the 
passing  of  15  &  16  Vict.  c.  clxiii. :  see 
Brown  v.  Vermuden,  1  Ch.  Cas.  272, 
282  ;  Pindar  v.  Jackson,  1  Wood,  315  ; 
Tapping  on  the  Act,  pp.  35,  36.  And 
the  custom  has  been  preserved  by  the 
Act :  see  s.  67. 


■'  Burton  v.  Spencer,  2  Wood,  336. 

''  Brown  v.  Vermuden,  sitp. ;  Pindar 
V.  Jackson,  siq). ',  Burton  v.  Spencer, 
sup. 

'  Chappel  V.  Ward,  1  Wood,  113; 
Pindar  v.  Jackson,  ib.  315. 

**  Buxton  V.  Hutchinson,  2  Vern. 
46.     See  also  p)Ost,  p.  638. 

3  See  ante,  pp.  571,  572. 

1^'  A.  16  of  sch.  1  of  each  Act.  See 
aiitc,  p.  576. 
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long  as  the  "relief"  is  continued,  to  deliver  to  the  person 
giving  the  "relief"  such  portion  of  the  "ore"  got  in  the 
"relieved  mine"  under  the  level  at  which  the  "relief"  has 
been  given,  as  the  Barmaster  and  Grand  Jury  may  determine. 
And  such  portion  must  he  delivered,  dressed  and  made  mer- 
chantable, by  the  owner  without  concealment  or  diminution ; 
and  it  must  be  free  from  all  charges  in  getting  and  dressing. 
And  the  value  of  it  may  be  recovered  in  the  High  Court ;  or, 
if  under  £50,  in  the  County  Court.^ 


7i.— EVIDENCE   OF   MANORIAL   CUSTOMS— "  USUAL "   CLAUSES 
IN   LEASES. 

Evidence  of  what  has  taken  place  in  one  manor  in  Derby-  Admissibility 

.,,,„,,  c  1    •    •         of  evidence  of 

shire  may,  it  seems,  be  admitted  for  the  purpose  ot  explaining  custom  as  to 

or  showing  the  custom  in  another ;  even  when  the  question  is  5^,'^^°"""° 

with  respect  to  the  right  to  minerals  as  between  a  lord  and  a 

tenant.- 

In  a  lease  of  a  collierv  in  Derbyshire,  a  provision  that,  "Usual" 

„    ,     .  1      1     i.      clause  in 

when  the  mines  demised  are  incapable  of   being  worked   to  lease. 
a   profit,  the  lessee   shall   be   entitled   to  determine,  is   not 
"  usual." -^ 

Sect.  2.— REMAINING   LOCAL   RIGHTS   AND   CUSTOIMS. 

Under  the  Act  of  Settlement  of  the  Isle  of  Man  the  right  of  isie  of  Man. 
property  in  the  mines  and  quarries,  and  in  the  minerals  (not 
being  clay  and  sand),  in  the  customary  estates  of  inheritance 
in  the  Island  is  vested  in  the  Crown.^     But  the  owners  of 

1  14  &  15  Vict.  c.  94,  sch.  1,  a.  2G  ;  are  constructed  through  the  lands  of 

1.5  &  16  Vict.  c.  clxiii.,  sch.  1,  a.  27.  third   parties,  either   under  licences 

The  custom,  to  which  this  statutory  obtained  from  them,  or  as  part  of  the 

sanction  is  given,  is  one  long  known  custom  :  see  Arkwright  v.  Gell,  sup. 
in  Derbyshire.     It  has,  in  fact,  been  2  See  Ely  v.  Warren,  2  Atk.  189 ; 

the  practice  for  companies  of  adven-  Anglesey  v.  Hatherton,  10  M.  &  W. 

turers    to    construct    and    maintain  2.37:  cf.  Rowe  t'.  Brenton,  8  B.  &  C- 

large  soughs  or  canals  in  that  county  758.     This  forms  an  exception  to  the 

for  the  purpose  of  draining  the  lead  general  rule:  see  ante,  pp.  ill.  112. 
mines,  upon  an  agreement  with  the  •''  Strolleyu.  Pearson,  15  Ch.  D.  113 : 

mine  owners  to  allow  them  a  portion  see,  generally,  ante,  p.  211. 
of  the  ore  raised:  see  Arkwright  v.  *  SeeBallacovkish,  &c.,  Jlining  Co. 

Gell,  5  M.  &  W.  203,  228,  229  ;  Tapping  r.  Harrison,  L.  R.  5  P.  C.  49  ;  A.-G. 

on  the  former  Act,  p.  25.     The  .soughs  v.  IMylchrecst,  4  A.  C.  294. 
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customary  estates  of  inheritance  in  the  customary  tenements  in 
the  Island  are  entitled  by  immemorial  custom  to  the  clay  and 
sand  therein ;  the  custom  having  grown  up  with  the  tenures 
as  one  of  their  customary  incidents,  and  not  being  incapable 
of  having  had  a  legal  origin.^  The  Crown,  and  persons  acting 
under  its  authority,  have  a  customary  right  to  go  upon  the 
customary  tenements,  and  pierce  the  surface  for  mining  pur- 
poses ;  subject  to  a  customary  liability  to  make  compensation 
to  the  tenants  for  any  damage  thereby  done.-  Whether  a 
liability  can  exist  by  custom  to  make  compensation  for  an  act, 
which  does  not  constitute  legal  damage,  seems  doubtful.'' 
Staffordshire,  The  following  custom  prevails  with  respect  to  "  butty  col- 
liers "^  in  Staffordshire  : — If  they  leave  off  working  a  coal  mine 
without  giving  notice,  they  are  not  entitled  to  be  paid  for 
"  gate-roading,"  "  air-heading,"  or  coals  "  undergone."  But 
if  they  give  notice,  they  are  entitled  to  be  paid  for  those  things 
by  the  owner  of  the  mine.  And,  if  the  mine  is  not  worked, 
they  are  not  bound  to  wait  until  the  working  is  recom- 
menced, and  then  to  look  for  payment  to  the  succeeding 
butty  colliers.^' 

Tithe  is  due  by  custom  of  lead  ore  dug  in  the  mines  called 
"  Grass  Groves,"  in  Teasdale  Forest  in  the  County  of  Durham; 
and  no  deduction  can  be  made  for  digging,  winning,  and 
getting.^  Prior  to  the  Act  21  &  22  Vict.  c.  58,  tithe  was  due 
by  custom  of  lead  ore  when  cleaned  and  washed  in  Stanhope 
and  Wolsingham,  in  the  same  county  ;  and  no  deduction  could 


Durham  and 
Yorkshire. 


'  A.-G.  V.  Mylchreest,  4  A.  C.  294. 

-  Ballacorkish,  &c.,  Mining  Co.  v. 
Harrison,  L.  R.  5  P.  C.  54  ;  A.-G.  v. 
Mylchreest,  styj.  309. 

3  Ballacorkish,  &c..  Mining  Co.  v. 
Harrison,  siq).  64,  65.  See  ante,  p. 
455.  As  to  the  local  right  to  dig  for 
stone  not  being  forfeited  by  a  non-user 
for  21  years,  see  Christian  v.  Gibson,  3 
.Moo.  P.  C.  351.  The  Eccl.  Leas.  Acts 
do  not  apply  to  the  Isle  of  Llan : 
ante,  p.  190,  n.^:  see  the  Bishop's 
I\Iines  and  Quarries  (Tynwald)  Act, 
186S. 

■*  Butty  colliers  are  two  or  more 
working  colliers  who  join  together  ; 
and  enter  into  an  agreement  with  a 


mine  owner  to  get  coal  or  ironstone 
from  the  mine,  at  so  much  a  yard  or 
so  much  a  ton,  and  sometimes  at  so 
much  a  day.  They  are  not  allowed 
to  under-let  the  work  or  leave  it ;  but 
they  employ  other  workmen  under 
them  ;  and  they  are  responsible  for 
their  wages.  They  usually  work 
manually  themselves  ;  and  they  may 
bind  themselves  to  the  mine  owner 
to  do  so.  See  Bowers  v.  Lovekin, 
6  E.  &  B.  584;  Sleeman  v.  Barrett, 
2  H.  &  C.  934. 

'"  See  Bannister  v.  Bannister,  9 
C.  &  P.  743. 

«  Tully  v.  Halsall,  1  Wood,  74. 
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be  made  for  digging,  winning,  and  getting.^  Under  section  2 
of  that  Act,  these  tithes  became  vested  in  the  Eccles.  Comm.- 
Tithe  is  due  by  custom  of  such  lead  ore  dug  in  Arkilgarthdale 
in  Yorkshire  as  will  not  go  through  an  inch  "riddle"  as  it 
falls  from  the  "  picks."-  Payment  of  tithe  may  be  enforced  by 
an  action  for  an  account.-'  And  the  impropriator  may  obtain 
liberty  in  such  an  action  to  go  do^Yn  into  the  mine  and  inspect 
it,  and  for  that  purpose  to  make  use  of  the  defendant's  tackle  ; 
to  secure  himself  against  fraud.^ 

The  principle,^  that  a  grant  of  lands  by  the  Crown  will  not  The  Colonies, 
pass  gold  or  silver  mines  therein,  unless  they  are  expressly 
granted,  applies  to  a  grant  of  lands  in  the  Colonies.  It  has, 
for  instance,  been  lield,  that  a  grant  of  lands  in  Victoria  made 
before  the  passing  of  the  Imperial  statute,  18  &  19  Yict.  c.  55,^^ 
did  not  operate  to  pass  gold  or  silver  mines ;  they  not  having 
been   expressly  mentioned  in  the  grant."     Mining  rights  in 


1  Basire  v.  Wharton,  ib.  83  ;  the 
preamble  of  21  &  22  Vict.  c.  58. 

-  Lonsdale  v.  Bathurst,  2  Wood, 
302. 

■*  See  the  preceding  cases. 

•*  See  Lonsdale  v.  Bathurst,  sup. : 
see  Silso  2}0st,  p.  610.  Peculiar  customs 
also  formerly  prevailed  amongst  the 
silver  and  copper  miners  of  Northum- 
berland, Cumberland  and  Yorkshire ; 
amongst  the  miners  of  Alston  ^loor  in 
Cumberland  (see  Lead  Co.  v.  Richard- 
son, 3  Burr.  1344, 134.5) ;  amongst  the 
lead  miners  of  the  Forest  of  IMendip, 
in  Somersetshire ;  and  in  other  parts 
of  England.  See  Smirke's  Rep.  of 
Vice  V.  Thomas,  pp.  115  et  scq.,  121, 
125,  127.  In  the  Mendip  waste  are 
divers  "grooves"  and  mines  of  lead, 
for  which  any  man  may  dig  on  pay- 
ment of  one-tenth,  by  the  name  of 
lot-lead,  to  the  lord  of  the  manor  of 
Wells:  see  Hippisleyr.  Bath  &  Wells, 
cited  in  Elton  on  Commons,  112.  In 
Strode  v.  Little  (1  Vern.  58)  where  a 
bill  was  brought  in  Chancery  for  an 
account  of  the  profits  of  the  Mendip 
mines,  the  defendant  pleaded  an  Act 

:  Parliament,  which  had  given  ex- 


clusive jurisdiction  of  all  matters 
arising  within  the  mines  to  particular 
Courts.  The  plea  was  overruled,  on 
the  ground  that  there  was  no  aver- 
ment that  those  Courts  included  a 
Court  of  Equity.  All  the  customs 
referred  to  in  the  preceding  part  of 
this  note  are  now  obsolete.  In  R.  v. 
Baptist  Mill  Co.  (1  M.  &  S.  (512) 
there  was  a  demise  by  the  lord  of  the 
manor  of  Rowberrow,  in  Somerset,  of 
the  lot  or  toll  of  one-fourth  of  the 
lajns  calaminaris  raised  within  the 
manor  ;  but  whether  this  had  its 
origin  in  custom  or  agreement  does 
not  appear:  see  p.  617. 

■'  See  ante,  p.  53. 

•■'  By  this  Act  the  Crown  formally 
transferred  its  rights  in  the  gold  and 
silver  in  Victoria  to  be  dealt  with  by 
the  Colonial  Legislature. 

^  See  Woolley  v.  A.-G.  of  Victoria, 
2  A.  C.  163 :  see  also  A.-G.  of  British 
Columbia  v.  A.-G.  of  Canada,  14  A.  C. 
295.  In  Taylor  v.  A.-G.  (8  Sim.  413) 
a  lease  by  the  Crown  of  all  mines  in 
the  province  of  Nova  Scotia  was  lield 
to  include  mines  in  the  island  of 
Cape  Breton. 
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the    Colonies    are    chiefly   regulated    by   Acts   of    the    local 
legislatures.^ 


'  A  detailed  reference  to  these 
Acts,  which  are  numerous ;  or  to 
the  decisions  thereon,  which  are  also 
numerous  ;  would  be  outside  the  scope 
of  this  work.  It  may,  however,  be 
mentioned,  that  of  the  decisions 
thereon  the  following  came  before 
the  Privy  Council : — As  to  mining 
rights  generally  in  Victoria,  Walhalla 
Gold  Co.  V.  IMulcahy,  40  L.  J.  P.  C. 
41 :  see  also  Col.  Bk.  of  Australasia  v. 
Willan,  L.  R.  5  P.  C.  41 ;  Woolley  v. 
A.-G.  of  Victoria,  siiji.  As  to  the 
jurisdiction  of  the  Courts  of  Mines 
there,  and  their  relation  to  the 
Supreme  Court,  Walhalla  Gold  Co. 
V.  Mulcahy,  szq). ;  Col.  Bk.  of 
Australasia  v.  Willan,  stq).  As  to 
the  operation  in  New  Zealand  of  the 


Gold  Fields  Act,  1866,  Maclean  v. 
Macandrew,  43  L.  J.  P.  C.  69.  As  to 
rights  to  mines  and  Ordinary  Quartz 
Claims  in  Queensland,  Hollyman  v. 
Noonan,  1  A.  C.  595 ;  Osborne  v. 
Morgan,  13  A.  C.  227  ;  Williams  v. 
Morgan,  ib.  2.38.  As  to  rights  to 
mines  under  State  grants  in  Griqua- 
land  West,  Webb  v.  Giddy,  Giddy  v. 
Webb,  3  ib.  908 ;  Webb  v.  Wright,  8 
ib,  318.  As  to  rights  to  gold  mines 
in  Nova  Scotia,  Mott  v.  Lockhart,  ib. 
568.  As  to  rights  to  mines  under 
the  British  North  America  Act,  1867, 
A.-G.  of  British  Columbia  v.  A.-G.  of 
Canada,  S7qj.  And  as  to  rights  to 
mines  under  the  British  Colmnbia 
Act,  ib.,  and  Esquimalt,  &c.,  Rail. 
Co.  V.  Bainbridge,  1896,  A.  C.  561. 


CHAPTEE  XXII. 

STEANGEES— WRONGFUL  POSSESSION— WRONGFUL 
ABSTEACTION— MALICIOUS  INJURIES. 

a.— STRANGERS— WRONGFUL  POSSESSION, 
(a)  Existence  of  Remedies. 

Possession  may  be  recovered  in  respect  of  mines,  whether  Rocovcry  of 
open  or  unopened,^  if  such  mines  and  the  overlying  surface  P°''^°^''^°"- 
are  possessed  by  the  same  person,  and  the  remedy  in  respect 
of  the  mines  is  merely  a  part  of  the  remedy  in  respect  of  the 
whole  solum  from  the  surface  down  to  the  centre.-  And  it 
may  be  recovered  in  respect  of  open  ^  mines,  as  the  distinct 
subject-matter  of  an  action.'^  Whether  it  may  be  recovered 
in  respect  of  unopened  ^  mines  as  the  distinct  subject-matter 
of  an  action,  was,  prior  to  the  case  of  Low  Moor  Co.  v.  Stanley 
Coal  Co.,^  a  question  upon  which  there  was  no  very  distinct 
authority.^     It  was,  however,  stated  in  that  case,  that  there 


1  As  to  open  and  new  mines,  see 
(mte,  pp.  32  et  seq. 

-  See  Harebottle  v.  Placock,  Cro. 
Jac.  21 ;  Goodtitle  v.  Alker,  1  Burr. 
143  ;  Crocker  v.  Fothergill,  2  B.  & 
Al.  660. 

"  See  Comyn  i\  Kyncto,  Cro.  Jac. 
150 ;  Comyn  v.  Wheatley,  Noy,  121 ; 
Sanders  v.  Partridge,  ib.  132 ;  Whit- 
tingham  v.  Andrews,  1  Salk.  255  ; 
nom.  Andrews  iJ.Whittingham,  Carth. 
277  (a  case  of  coal  mines  in  Durham, 
where  the  number  of  them  was  not 
mentioned)  ;  Rich  v.  Johnson,  2  Str. 
1142  ;  Port  v.  Turton,  2  Wils.  172 ; 
Sayer  v.  Pierce,  1  Ves.  Sen.  232; 
Rose  V.  Nixon,  2  J.  &  W.  555.     See 

M.M. 


also  Doe  v.  Alderson ;  Smirke's  Rep. 
of  Vice  V.  Thomas ;  Bowser  v.  Colby, 
1  Ha.  114 ;  Dartmouth  v.  Spittle, 
19  W.  R.  445.  See,  however,  the 
dictum  in  Brown  v.  Chadwick,  7 
Ir.  G.  L.  Rep.  108,  a  case  of  open 
quarries.  See  also  Vice  v.  Thomas, 
Slip.  ;  and  Burt.  Comp.  364.  Sec,  as 
to  licences,  ante,  p.  264 ;  as  to  tin 
bounds,  ante,  p.  496. 

■>  34  L.  T.,  N.  S.  186. 

■''  Upon  the  point  in  question,  see 
Sayer  v.  Pierce,  1  Ves.  Sen.  232,  233; 
Wilkinson  v.  Proud,  11  M.  &  W.  33. 
The  sheriff  could  not  have  given  pos- 
session of  unopened  mines :  see  Colo 
on  Eject.  91. 

Q  Q 
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may  be  a  corporeal  riftht  to  unopened  mines  ;  of  which  of 
com-se  possession  may  be  recovered.^ 

And  proceedings  are  maintainable  to  establish  a  title  to 
mines.  Even  before  the  Judicature  Acts,  although  the  legal 
estate  might  not  have  been  outstanding,  such  proceedings 
were  almost  always  maintainable  in  equity ;  -  either  on  the 
ground,  that  mines  were  a  species  of  trade,  and  that  the 
taking  of  an  account  was  usually  required  ;  ^  or  on  the  ground, 
that  the  mine  in  question  might  be  ruined,  if  it  were  necessary 
to  wait  for  the  legal  remedy ;  '*  or  on  the  ground,  that  a 
question  as  to  confusion  of  boundaries  was  usually  involved.^ 

A  title  to  mines  and  minerals  may  also  in  substance  be 
established  under  the  Land  Registry  Act.*^ 


08)     Loss  of  Remedies. 
Limit.  Acts—       A  title  to  mines  or  quarries,   as  part  of  the  entire  solum 

mines  or  ... 

quarries  as       from  the  surface  down  to  the  centre,  is  capable  of  acquisition 
^^L,°  "^'^  "'^  under   the  Limitation  Acts.^     And  a  title  may  be   acquired 
against  a  public  body,  such  as  the  surveyors  of  highways,  no 
less    than    against  an  individual.^      And,   if  the  acts  of  the 


soluin. 


1  Per  Lord  Cairns.  This  was  in 
the  same  case  doubted  by  Mellish, 
L.  J. ;  in  consequence  of  the  passage 
in  Shep.  Touch.,  cited  ante,  p.  21G, 
n.2.  Mellish,  L.  J.,  construed  the 
passage  as  meaning,  that  in  every 
case  a  right  to  dig  mines  was  a  mere 
incorporeal  hereditament.  But  Lord 
Cairns  construed  it  as  merely  mean- 
ing, that  in  every  case  the  particular 
language  of  a  deed  should  be  examined 
in  order  to  ascertain  the  intention. 

-  See  Story  v.  Windsor,  2  Atk.  630 ; 
Falmouth  v.  Innys,  Mosely,  89. 

^  Story  V.  Windsor,  snp.  See  also 
mite,  p.  69,  n.7,  and  other  cases  there 
cited. 

••  Falmouth  v.  Innys,  shjj. 

'"  Sayer  v.  Pierce,  1  Ves.  Sen.  2.33 : 
see  also  Vice  v.  Thomas,  Smirke.  As 
to  production  of  documents  in  cases 
as  to  boundaries,  see  Earp  v.  Lloyd, 
3  K.  &  J.  549;  Adams  v.  Lloyd, 
3  H.  &  N   351 ;  Jenkins  v.  Bushby, 


35  L.  J.  Ch.  400 ;  Ponsonby  i;.  Hartley, 
W.  N.  1883,  13,  44.  See  also  2^ost, 
p.  612. 

'■  25  &  26  Vict.  c.  53.  The  Act 
obliges  an  applicant  thereunder  to 
state  in  the  description  of  the  land 
to  be  furnished  by  him,  whether  or 
not  he  claims  to  be  entitled  to  all  or 
any  of  the  subjacent  mines  and 
minerals.  And,  unless  he  expressly 
mentions  mines  or  minerals,  they  are 
deemed  not  to  be  included.  And,  if 
he  expressly  mentions  them,  it  be- 
comes the  duty  of  the  registrar  to 
have  especial  regard  thereto  in  all 
subsequent  inquiries  to  be  made  by 
hinr  with  respect  to  such  land,  and  in 
the  investigation  of  the  title  thereto, 
and  also  in  the  service  of  the  statu- 
tory notices  :  see  s.  9. 

'  3  &  4  Will.  4,  c.  27;  37  &  38 
Vict.  c.  57. 

s  Thew  V.  Wingate,  10  B.  &  S. 
714,  n.  ;  Smith  v.  Stocks,  ib.  701. 
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person  who  claims  the  title  show  such  a  possession  as  would 
have  enabled  him  to  maintain  trespass  against  a  stranger  for 
entering  and  working,  that  fact,  of  itself,  stamps  his  possession 
as  an  adverse  possession ;  in  respect  of  which  the  Limit.  Acts 
may  commence  to  operate.^ 

Then-  v.    Wincjate-  is   an  example   of    the  acts  which  will  Thew  r. 
suffice  for  this  purpose.     There,  under  an  Inclosure  Act,  an 
allotment  (called  No.  158)  of  land  containing  a  gravel  pit  was 
made  to  surveyors  of  highways  for  repairing  purposes  ;  and 
adjoining  lands   were  allotted  to  another  person.     The  sur- 
veyors obtained  gravel  from  No.  158  down  to  the  year  1813; 
but  thenceforth   until  1858  they  never  entered  or  exercised 
any  right  thereon.     In    1813   the  adjoining  allottee  built  a 
cottage  and  barn,  and  other  buildings,  on  part  of  No.  158,  and 
inclosed  part  of  it  with  a  fence.     About  the  same  time  he  cut 
off  a  corner  of  it ;   and  he  thereafter  used  such  corner  with 
part  of  his  own  allotments  as  one  entire  arable  field.     In  1814 
or  1815  he  cleared  out  the  pit,  and  converted  it  into  a  pond. 
It  was  held,  that  the  acts  of  the  adjoining  allottee,  being  acts 
of  ownership  in  parts  of  the  subsoil  of  a  single  and  undivided 
piece  of  land,  were  evidence  that  he  had  taken  possession  of 
the  whole ;  that  such  possession  would  have  enabled  him  to 
maintain  trespass  against  a  stranger  for  meddling  with  the 
subsoil ;  and,  accordingly,  that  he  had  acquired  a  title  against 
the  surveyors. 

So  in  Smith  v.  StorLs:'  There,  under  an  Inclosure  Act,  a  Smith  i'. 
a  gravel  pit  was  allotted  to  surveyors  of  highways  for  repairing 
purposes.  The  pit  was  entirely  surrounded  by  the  plaintiffs 
land.  From  1837  to  1863  the  surveyors  ceased  to  take  gravel 
from  the  pit,  and  took  no  steps  to  assert  their  right  thereto. 
In  1837  a  tenant  of  the  plaintiff's  predecessor  filled  up  part 
of  the  pit ;  and  he  cultivated  the  surface  as  arable  land  until 
18G3.  In  1839  another  tenant  ploughed  up  the  remaining 
l)ortion  ;  and  he  cultivated  it  as_  arable  land  until  181)3.  It 
was  held,  that  the  title  of  the  surveyors  was  barred  by  the 
Statute  of  Limitations.     And  in  the  same  case  the  fact,  that 

J  Thew   V.   Wingate,    10    B.    &    S.       p.  G02. 
714,   n.:    see   p.  721,  n.,  ^jcr   Black-  -  10  B.  &  S.  71 1,  n. 

burn,    J.      As   to   trespass,    see  2^ost,  ^  lb.  701. 

(iQ2 
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the  first-mentioned  tenant  was  in  1844  elected  a  surveyor, 
and  held  office  for  a  year,  was  held  insufficient  to  interrupt 
the  running  of  the  Statute ;  the  character  of  his  possession 
as  tenant  not  having  been  altered  during  his  year  of  office. 

However,  it  would  appear,  that,  to  acquire  a  title  to  mines- 
or  quarries,  as  part  of  the  entire  solum  from  the  surface  down 
to  the  centre,  it  is  not  necessary  that  the  surface  should  be 
inclosed  or  fenced.  It  has  been  laid  down,  that  in  such  a 
case  adverse  possession  may  be  acquired  by  an  user,  such  as 
a  farmer  might  exercise  over  his  farm.^ 

A  title  to  mines  or  quarries,  whether  open  or  unopened,-  as 
a  separate  subject-matter,  is  also  capable  of  acquisition  under 
the  Limit.  Acts,  if  the  person  claiming  them  has  already  the 
exclusive  right  to  the  surface.^  And  if  his  acts  shoAV  such  a  pos- 
session of  them  as,  if  he  were  not  already  entitled  to  the  surface, 
would  have  enabled  him  to  acquire  a  title  to  them  as  part  of 
the  entire  solum  from  the  surface  down  to  the  centre,  they 
will  enable  him  to  acquire  a  title  to  them  as  a  separate  subject- 
matter.*^  And  a  title  to  mines  or  quarries,  whether  open  or 
unopened,-  as  a  separate  subject-matter,  is  equally  capable  of 
acquisition,  where  the  person  claiming  them  has  not  already 
the  exclusive  right  to  the  surface.^  For  the  same  principle 
must  apply  where  mines  or  quarries  are  approached  laterally 
as  that,  which  applies  where  they  are  approached  vertically. 
And  in  the  case  of  unopened-  mines  forming  a  separate  subject- 
matter,  it  has  been  held,  that  where  a  tenancy  at  will  had 
been  established  by  an  entry  into  possession  under  an  unen- 
rolled  bargain  and  sale,  the  Statute  of  Limitations  began  to 
run  from  the  first  year  of  such  tenancy  ;  so  as,  after  the  proper 
lapse  of  time,  to  perfect  the  title  of  the  bargainee.**  And  an 
unmistakeable  adverse  possession  would  probably  be  shown,. 


1  See  Seddon  v.  Smith,  36  L.  T. 
168,  169.  Cf.  the  law  in  the  case  of 
licences,  aiite,  p.  264. 

-  As  to  open  and  new  mines  or 
quarries,  see  ante,  pp.  32  et  seq. 

■^  See  Thew  v.  Wingate,  10  B.  &  S. 
714,  n.,  721,  n.,2}cr  Blackburn,  J. 

■*  lb.  :  see  ante,  p.  595.  As  to 
Scotch  law,  see  Fleeming  v.  Howden, 
6  Sess.  Ca.s.  (3rd  ser.)  783. 


s  See  Dartmouth  v.  Spittle,  19 
W.  R.  445. 

•"  Low  Moor  Co.  v.  Stanley  Coal 
Co.,  34  L.  T.  186,  ijer  Lords  Cairns 
and  Coleridge.  Mellish,  L.  J.,  doubted 
whether  the  Statute  could  apply  ;  on 
the  ground,  that  ejectment  would  not 
have  lain  :  see  ante,  p.  594,  n.'.  Cf. 
Story  V.  Windsor,  2  Atk.  630,  632. 
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if  the  mine  or  quany  in  (|uestion  were  surrounded  on  all  sides 
with  galleries,  and  a  certain  defined  area  so  opened  out.^ 

However,  as  has  been  already  seen,-  where  there  is  an  entry  Possession  of 
into  possession  of  part  of  a  mine,  the  possession  of  the  whole  ^^"*^  of  a  mme 
will,  or  will  not,  in  general,  be  presumed,  according  as  the  pos-  ^f  overlying 

••11  1  seam. 

session  of  the  part  is  rightful,  or  under  a  colour  of  right,  or  is 
wrongful.  And  from  this  it  follows,  that  where  the  entry  into 
possession  is  wrongful,  a  title  can,  in  general,  be  only  acquired 
in  respect  of  the  part  of  which  actual  physical  possession  has 
been  taken.''  Where  a  man  enters  on  and  takes  possession  of 
one  seam  of  coal,  and  by  lapse  of  time  acquires  a  title  to  it, 
the  law  will  not  presume  that  his  possession  extends  to  all  the 
other  seams  of  coal  lying  under  that  particular  one.'' 

Mere  non-user  by  a  mine  owner,  no  matter  f(»r  how  long  a  Non-user. 
time,  will  not  give  the  surface  owner  a  title  to  mines  or  quarries 
by  prescription.  In  the  case  of  other  kinds  of  property  the 
inference  of  an  abandonment  of  a  right  by  a  non-user  may 
fairly  be  made.  But  not  in  the  case  of  mines.  For  mines  are 
frequently  purchased  or  excepted  for  the  express  purpose  of 
keeping  them  unwrought  until  other  mines  shall  be  exhausted. 
These  propositions  were  laid  down  long  befoi'e  the  first  Eeal 
Prop.  Limit.  Act '  came  into  operation."  Indeed  in  one  case 
it  was  laid  down,  that  there  could  be  no  presumption  of  a 
grant  of  mines,  in  the  face  of  an  express  exception  on  a  sale 
many  years  previously  ;  although  the  mine  owner  had  per- 
mitted an  expenditure  by  the  surface  owner  in  respect  of  the 
mines  without  making  any  claim  thereto.^  And  the  Limit, 
Acts  have  not  made  any  change  in  the  law.  In  McDonnell  v. 
McKhitjj,'^  a  case  decided  since  the  first  of  them  came  into 
operation,  it  was  said: — "Discontinuance  means  an  abandon- 
ment of  possession  by  one  person  followed  by  the  actual  posses- 
sion of  another  person."    ....    "  Only  by  user  of  them,  or  by 

'  See   Asliton   v.   Stock,  G   Ch.  D.  Coal  Co.,  31  L.  T.,  N.  S.  18G,  18'J. 

72G.     See  also   Seaman  v.  Vawdrey,  •'^  3  &  4  Will.  4,  c.  27. 

IG  Ves.  392 ;  JIawson  v.  Fletcher,  10  "  See  Seaman  v.  Vawdrey,  IG  Ves. 

Eq.  214,  219 ;  G  Ch.  94.  392 :  see  also  Crang  v.  Adams,  5  B.  P.  C. 

-  Ante,  pp.  53,  54.  688  ;  Hodgkinson  v.  Fletcher,  3  Doug. 

='  McDonnell  v.  JIcKinty,  10  Ir.  L.  31  ;   Adair  v.  Shaftoe,  cited,  19  Ves. 

R.  527;  Dartmouth  v.  Spittle,  19  \V.  15G. 

R.  445.   See  also  Ashton  v.  Stock,  sup.  ^  Adair  r.  Shaftoe,  sup. 

■»  See    Low   ]Moor    Co.   v.   Stanley  «  10  Ir.  L.  H.  514. 
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some  unequivocal  act  of  possession,"  can  a  person  who  has 
excepted  mines  from  a  sale  be  dispossessed  by  lapse  of  time.^ 
..."  Mines  from  their  nature  are  exempted  from  the  pre- 
sumption, Avhich  non-user  justifies  in  other  kinds  of  property ; 
for  mines  are  frequently  purchased  or  excepted  with  a  view 
to  their  being  opened  and  worked  at  a  future  time."  ~  The 
Limit.  Acts  do  not  apply  to  the  mere  want  of  actual  possession 
by  the  owner ;  but  to  cases  where  the  owner  has  been  out  of 
possession,  and  some  other  person  has  been  in  possession.'' 
Tlifw  V.  Wiiifjate  ^  is  an  example  of  the  acts  of  possession 
which  will  be  regarded  as  "unequivocal."^ 

The  observations  in  McDonnell  v.  McKiiiti/  are  not,  it  will 
be  observed,  confined  to  the  case  of  a  mine  being  excepted 
from  a  sale.  They  are  also  applied  to  the  case  of  a  mine 
being  purchased.''  In  other  words,  they  are  applied  not 
merely  to  non-user  by  a  person  who  has  once  been  in 
possession  ;  but  to  non-possession  by  a  person,  who,  w'ith  the 
right  to  take,  has  never  actually  taken,  possession.  And  it 
is  submitted  that  this  is  the  law.  And,  if  so,  it  is  not  neces- 
sary, that  a  mineral  lessee,  whom  the  Statute  of  Uses  may 
not  have  clothed  wdth  possession,  should  make  an  actual  entry 
within  the  period  prescribed  by  the  Limit.  Acts,  in  order  to 
preserve  his  rights  against  his  lessor  ;  the  latter  not  having 
been  himself  in  adverse  possession.  Indeed,  if  the  law  were 
otherwise,  the  lessor  of  a  mine,  whose  lessee  could  not  avail 
himself  of  the  Statute  of  Uses,  and  was  disentitled  to  work,'^ 
might,  it  would  seem,  without  any  default  by  the  lessee,  insist 
that  upon  the  expiration  of  twelve  years  from  the  date  of  the 
lease,  the  right  of  possession  had  become,  ipso  facto,  revested.* 
In  Keyse  v.  Poicell,'^  however,  it  seems  to  have  been  assumed, 
that  a  mineral  lessee,  who  had  never  actually  entered,  and 


1  p.  526. 

-  P.  527.  Cf.  Jamieson  r.  Harvey, 
W.  N.  1876,  p.  277. 

:*  Smith  v.  Lloyd,  9  Exch.  562, 
572 ;  Thew  v.  Wingate,  10  B.  &  S. 
719,  n.,  720,  n.  ;  Smith  v.  Stocks,  ib. 
701 ;  Dartmouth  v.  Spittle,  19  W.  R. 
445.  See  also  Low  IMoor  Co.  v. 
Stanley  Coal  Co.  .3-3  L.  T.,  N.  S.  4.36 
(affd.  34  ib.  186)  ;  and  cf.  Tottenham 


V.  Byrne,  12  Ir.  C.  L.  Rep.  888,  385. 

•i  10  B.  &  S.  714,  n. 

^  See  the  facts  stated,  ante,  p.  595. 

•^  See  supra.  See  also  Seaman  x\ 
Vawdrey,  16  Ves.  392. 

^  See  ante,  pp.  229,  2.30. 

**  See  and  consider  Low  Moor  Co. 
V.  Stanley  Coal  Co.,  83  L.  T.  436; 
34  ib.  186. 

'•'  2  E.  &  B.  132. 
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who  could  not  avail  himself  of  the  Statute  of  Uses,  had  for 
all  purposes,  although  \Yithout  any  adverse  possession  in 
another,  a  mere  intei-essc  termini ;  and  was,  accordingly,  liable 
to  be  barred  of  his  right  after  the  lapse  of  the  statutory  period. 

The  principles,  which  apply  where  a  mine  is  purchased  or  Statutory 
excepted,  equally  apply  where  it  is  severed  from  the  surface  non-user, 
under  an  Act  of  Parliament.^ 

A  wrongdoer  cannot,  by  merely  having  worked  for  more  Trespass, 
than  twelve  years  from  his  own  mine  into  a  mine  belonging  to 
his  neighbour,  and  without  more,  claim  a  title  to  his  neighbour's 
mine  under  the  Limit.  Acts." 

A  claim  to  a  given  substratum  of  coal  l3'ing  under  a  close.   Prescript, 
not  being  a  claim  to  a  right  of  profit  a  prendre,  but  a  claim  ^  °  ' 
to  a  part  of  the  soil  itself,    cannot  be  sustained  under  the 
Prescription  Act.'' 

All  claims  of  the  Duke  of  Cornwall  to  mines  or  minerals  in  Duchy  of 

Cornwall 

Cornwall  are  barred,  where  the  land  has  been  held  and  enjoyed  minerals, 
adversely  without  interruption  or  disturbance  for  sixty  years ; 
and  the  mines  and  minerals  have  been  substantially  worked 
at  any  time  during  that  period  by  the  person  in  enjoyment ; 
and  have  not  at  any  time  during  that  period  been  worked,  or 
the  tolls,  dues,  roj^alties,  and  other  profits  enjoyed,  by  the 
Duke  or  persons  claiming  under  him.^  And  all  such  claims 
are  equally  barred,  where  the  land  has  been  held  and  enjoyed 
adversely  without  interruption  or  disturbance  for  100  years ; 
and  the  mines  and  minerals  have  not  at  any  time  during  that 
period  been  worked,  or  the  profits  enjoyed,  by  the  Duke  or 
persons  claiming  under  him.^  But  time  does  not  begin  to 
run  as  to  reversions  until  they  fall  into  possession  ;  '^  nor  as  to 
liereditaments  granted  for  limited  estates  until  such  estates 
fail."  And  the  bar  does  not  extend  to  any  mines  or  minerals 
determined  to  belong  to  the  Duke  by  the  award  under  the 
Act  7  &  8  Vict.  c.  105. « 

'  See  Thevv  v.  Wingate,  10  B.  &  S.  33.     See  s.  1  of  the  Act  cited,  ante, 

714,  n.,  the  facts  of  which  arc  partly  p.  109,  n.  •'. 
stated,  ante,  p.  595.  ■•  7  &  8  Vict.  c.  105,  s.  73. 

-  Dartmouth  v.  Spittle,  19  W.  K.  '"  S.  74. 

444;  Ashton  v.  Stock,  G  Ch.  D.  719,  *■•  S.  70. 

726.  '  S.  77. 

•■•  Wilkinson  r.  Proud,  11  M.  &  W.  »  See  s.  80.     Sec  ante,  p.  49. 
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6.— STRANGERS— WRONGFUL  ABSTRACTION- 
REMEDIES. 


-CIVIL 


(a)  Existence  of  llemed'ws — Person  Liable. 

Generally.  If  a  stranger  enters  on  another  man's  land,  and  works  or 

abstracts  his  minerals,  whether  by  breaking  bounds,  or  other- 
wise, the  injured  party  is,  jwima  facie,  entitled  to  a  remedy.^ 
And  to  entitle  a  person  to  a  remedy,  it  is  not  necessary  that 
he  should  be  in  esse  at  the  date  of  the  wrongdoing.  A  con- 
tingent remainderman,  upon  coming  into  esse,  may,  for 
example,  have  a  remedy  in  respect  of  previous  wrongful  work- 
ings.- And  a  person,  who  would  otherwise  be  entitled  to  a 
remedy,  is  not  the  less  entitled,  because  the  wrongdoers  are 
a  railway  company,  who  have  entered  upon  minerals  which 
have  been  reserved  to  him.''  The  company  cannot  in  such 
a  case  say,  that  he  has  only  been  "injuriously  affected  "  under 
sect.  6  of  the  Eail.  CI.  Cons.  Act,  1845  ;  ^  and  is  only  therefore 
entitled  to  the  compensation  recoverable  thereunder.^ 

Person  liable.  The  actual  wrongdoer  is  not,  of  necessity,  alone  liable.  A 
person  who  shares  the  profits  of  the  wrongdoing;  as,  for 
instance,  an  employer,''  or  a  partner  ;  '^  may  be  also  liable. 
And  where  third  parties  work  mortgaged  minerals  under  an 
authority  given  by  the  mortgagee,  and  the  mortgagee  has  no 
power  to  give  the  authority,  the  third  parties  are  liable  to  the 
mortgagor.^  And  persons  may  also  be  liable,  who  take  part 
in  the  wrongdoing ;  although  they  do  not  share  the  profits.'' 


'  An  issue  will,  if  necessary,  be  di- 
rected to  ascertain  the  facts  as  to 
the  working :  see  A.-G.  v.  Chambers, 
A.-G.  V.  Rees,  4  De  G.  &  J.  55,  73, 
where  an  issue  was  directed  to  ascer- 
tain, whether  there  had  been  a  work- 
ing below  the  present  or  former  line 
of  high  water  at  ordinary  tides. 

2  Garth  v.  Cotton,  1  L.  C.  835. 

^  It  was  suggested  by  Malins,  V.-C, 
in  Eccl.  Comms.  v.  N.  E.  R.  Co.,  4 
Ch.  D.,  855,  856,  that  possibly,  where 
it  was  iiltra  vires  of  a  company,  such 
as  a  railway  company  or  a  harbour 
company  (see  ante,  p.  99),  to  work 
mines,  no  remedy  could  be  had  against 
them. 


•*  See  ante,  p.  375,  n. '. 

^  Loosemore  v.  Tiverton,  &c.,  R. 
Co.,  22  Ch.  D.  25,  43.  The  House  of 
Lords  reversed  the  Court  of  Appeal, 
and  restored  the  decision  of  Fry,  J. : 
see  9  A.  C.  480. 

«  See  Thomas  v.  Atherton,  10  Ch. 
D.  198  ;  Joicey  v.  Dickinson,  45  L.  T., 
N.  S.  643. 

'  See  Thomas  v.  Atherton,  s;/j5.  197. 

8  Hood  V.  Easton,  2  Giff.  692,  697, 
698  ;  2  Jur.  N.  S.  917. 

0  Powell  V.  Aiken  (4  K.  &  J.  343, 
858)  only  decided,  that  the  remedy 
was  not  available  in  Equity  before 
the  Jud.  Acts. 
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And,  of  course,  persons,  under  whose  directions  minerals  are 
wrongfully  removed,  may  be  liable  ;  although  the  act  of  getting 
and  winning  is  done  by  another.^  Where  two  or  more  persons 
are  together  guilty  of  the  wrongdoing,  each  is  answerable  for 
the  whole  of  the  damage." 

A  mortgagee  cannot  be  made  accountable  for  the  acts  of  his  Liability  of 
mortgagor  in  possession,  who  is  guilty  of  wrongfully  abstracting  acts  of  mort- 
the  minerals  of  third  parties.'^  And  it  makes  no  difference  S^o°^'' 
that  the  proceeds  of  the  abstracted  minerals  are  applied  by  the 
mortgagee  in  reduction  of  his  debt ;  if  he  has  no  notice  of  the 
wrongful  acts  of  the  mortgagor.'*  It  has,  however,  been  in- 
timated that,  if,  after  a  mortgagor  has  wrongfully  abstracted 
minerals  belonging  to  third  parties,  the  mortgagee  goes  into 
possession  ;  and,  although  \Yithout  knowing  that  he  is  acting 
wrongfully,  himself  continues  the  abstraction  ;  the  onus  may 
possibly  lie  upon  him  to  show  how  much  he  himself  abstracted, 
and  how  much  his  mortgagor  abstracted.'  And  where  a  mort- 
gagor abstracts  minerals  from  the  land  of  another  ;  and  sells 
them,  and  pays  over  the  proceeds  to  the  mortgagee  ;  the 
mortgagee,  if  he  has  known  of  the  abstraction,  may  be  made 
liable.*^ 

(f3)    Trorer — Trespass — AccoiDit,   ci'r. 
If  the  injured  party  has  a  right  of  property  in  the  aljslracted  where 

•>  ij  >->  ..  .  -    injured  party 

minerals,  he  may,  in  general,  maintain  an  action  of  trover.'    has  right  of 
Or  he  may  maintain  trespass."^     Or,  if  the  minerals  have  been  ^''^^^^^  ^" 
sold,  he  may  have  an  action   for  money  had  and  received.'' 

1  See  Powell  v.    Aiken,  4  K.  &  J.  527,  528,  534. 

343:    see  the  form   of   the   ordei-   at  '  AttersoU    v.    Stevens,    1    Taunt, 

p.  359.  183,   199,   201 ;    Wood  v.  Morewood, 

•  See  Addison  on  Torts,  94, 95  ;  and  3  Q.  B.  440,  n.  ;  Eardley  v.  Ciranville, 

cases  there  cited.     See  the  forms  of  3  Ch.  D.  826,  833. 

the  decrees  in  Hood  v.  Easton,  2  Giff.  »  See  Martin  v.  Porter,  5  M.  &  W. 

701;  Phillips  v.  Homfray,  G  Ch,  774,  351 ;  Morgan  v.  Powell,  3  Q.  B.  278; 

775,  776.  Wild  v.  Holt,  9  M.  &  W.  G72 ;  Clegg 

n'owcU  V.  Aiken,  siq).     Cf.  Brain  v.  Dearden,  12  Q.  B.  570;  Brain  v. 

V.  Thomas,  50  L.  J.  Q.  B.  6G2.  Harris,  10  Exch.  908 ;  Dartmouth  v. 

'  Powell  r.  Aiken,  szyx  Spittle.   19   W.   11.   444;     Scddon  v. 

■'  Powell  V.   Aiken,   sup.   343,   353,  Smith,  30   L.  T.,  N.  S.  1G8 ;  Loose- 

354.     See  the  form  of  the  order,  359,  more  v.  Tiverton,  &c.,  R.  Co.,  22  Ch. 

360.  D-  42,  43,  44. 

•"■Powell   V.   Aiken,  sup.     349,    350  »  Powell  v.  Bees,  7   A.  &  E.  42G ; 

Cf.  Elias  V.  Griffith,  8  Ch.  D.   521,  PhiUips  v.  Homfray,  24  Ch.  D.  454, 
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Or  liG  may  have  an  account.^  Even  l)efore  tlie  Jud.  Acts  an 
account  was  usually  -  maintainable  in  equity ;  mining  opera- 
tions having  always  been  regarded  as  a  species  of  trade.^ 

Or  is  pre-  And  even  if  his  right  of  property  rests  on  mere  legal  pre- 

sumed to  ,  .        .,  ,.  A        1    •(.  1  T 

have  it.  sumption,  he  is  entitled  to  similar  remedies.     And  if  he  shows 

a  right  or  colour  of  right  applying  to  a  whole  mine  or  vein, 
and  acts  of  ownership  exercised  over  the  minerals  in  parts, 
the  law  will,  as  against  a  stranger,  presume  his  right  of 
property  over  the  minerals  in  the  other  parts.^  And  he  will 
sufficiently  show  a  right  applying  to  a  whole  mine  or  vein,  if 
he  shows  that  he  has  an  agreement  for  a  lease  thereof,  and 
that  he  could  compel  the  lessor  to  perform  it.  For  in  such 
a  case  he  will  be  treated  as  constructively  in  possession.^ 
And  if  he  shows  acts  of  ownership  in  parts  of  the  subsoil  of 
a  single  and  undivided  piece  of  land,  they  may  be  evidence 
that  he  has  taken  possession  of  the  whole  ;  and  the  law  may, 
as  against  a  stranger  who  meddles  with  the  subsoil,  presume 
his  right  of  property  over  the  whole.*^  Indeed,  if  such  a  pre- 
sumption can  be  made,  that  fact  will,  of  itself,  as  has  been 
already  seen,"  stamp  his  possession  as  an  adverse  possession  ; 

461 ;  1892,  1  Cb.  470.     An  action  for  party  seeking  it  did  not  show  some 

use    and    occupation    will   not     lie :  privity    with    the    other     party,    or 

Phillips    V.    Homfray,    1892,    1    Ch.  some  impediment  to  obtaining  a  legal 

472.  remedy    (Vice   v.  Thomas,    Smirke's 

1  See  Strode  r.  Little,  1  Vern.  58 ;  Rep.)  ;    or   did   not   show  possession 

Thomas    v.    Oakley,    18    Ves.     184 ;  (Sayer  v.   Pierce,  1   Ves.    Sen.   232 ; 

Thomas  v.  Jones,  1  Y.  &  C.  C.  C.  510,  Parrottt^.  Palmer,  3  M.  &  K.  645). 

526  ;  Eads  v.  Williams,  4  De  G.  M.  &  »  See  Story  v.  Windsor,  2  Atk.  630  ; 

G.    674,    693;    Dean  v.  Thwaite,    21  Jefferys  v.    Smith,    1   J.  &  W.    302; 

Beav.   622  ;   Hood  v.  Easton,  2  Giff.  Rose  v.  Nixon,  2  ib.  555  ;  Williams  v. 

692, 697,  698 ;  2  Jur.  N.  S.  917  ;  Powell  Attenborough,  T.  &  R.  73.     See  also 

V.  Aiken,  4  K.   &   J.   343  ;    Hunt   v.  ante,  p.  69,  n. ',  and  other  cases  there 

Peake,   Joh.    705 ;    Ernest  v.  Vivian,  cited. 

33  L.  J.  Ch.  517;  Ackroyd  v.  Briggs,  ^gee  Taylor  v.  Parry,  1  Scott,  N.  R. 

13  L.  T.,  N.  S.  521 ;  Hilton  v.  Woods,  576;    Wild  v.  Holt,  9  M.  &  W.  672. 

4  Eq.  482  ;  Plant  v.  Stott,  21  L.  T.,  Of.    Davis   v.   Shepherd,    1    Ch.    410, 

N.  S.  106;  Llynvi  Co.  v.  Brogden,  11  414,   415,   416,  417,  420;   Low  Moor 

Eq.  188  ;  Jegon  v.  Vivian,  6  Ch.  742  ;  Co.  v.  Stanley  Co.,  33  L.  T.  436,  Siib. 

Phillips  V.  Homfray,  ib.  770;    Eccl.  186. 

Commis. 'z;.  N.  E.  R.  C0..4  Ch.D.  845  ;  ^  Davis  v.    Shepherd,    sux^.;    ante, 

Ashton  V.  Stock,  6  ib.  719  ;  Trotter  v.  p.  54. 

Maclean,    13    ib.    574  ;     Phillips   r.  «  Thew    v.    Wingate,    10    B.    &    S. 

Homfray,  24  ih.  4-39  ;  44  Ch.  D.  694;  721,  n.,  jw  Blackburn,  J. 

1892,  1  Ch.  465.  '>  Ante,  p.  595. 

-  It  would  have  been  refused,  if  the 
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and  enable  it,  as  against  the  actual  ONvner,  to  ripen  into 
property  by  lapse  of  time  accordingly. 

If  the  iniured  party  has  the  right  of  possession  ;  as,  if  he  is  Where 

injured  party 

a  tenant  for  life  or  years  impeachable  of  waste, ^  or  a  tenant  has  right  of 
from  year  to  year,-  or  a  tenant  at  will,'''  or  a  copyholder  ;  ^  he  P°^^^^''^°"- 
may,   in  general,   maintain   trespass.     Or   he  may   have  an 
account.^ 

And  the  benefit  of  a  remedv  may  not  be  confined  to  the  iiij^ny  to 

"  .  reversioner. 

immediate  owner  or  possessor.  The  reversioner  on  a  lease 
has  been  held  entitled  to  maintain  case  against  a  trespasser 
for  digging  coal  in  the  lessee's  land." 

Interest  is  recoverable  in  actions  of  trover  and  trespass.  Interest, 
under  the  express  provisions  of  section  29  of  the  Act  3  &  4 
Y\'ill.  4,  c.  42.  It  is  not  recoverable  in  actions  for  money  had 
and  received,  to  which  that  section  does  not  apply.'  It  is 
probably  recoverable  in  actions  for  an  account,  under  general 
equitable  principles.^ 

(7)   Pleasure  of  Dcoitafies. 
Damages  for  the  wrongful  abstraction  of  minerals  may  be  Different 

^  ^  _  .  ,      measures  ol 

assessed  according  to  the  value  of  the  minerals  at  the  pit  s  damages, 
mouth ;  without  making  any  allowance  for  the  expense  of  getting 
and  severing,  or  of  bringing  to  bank.     Or  they  may  be  assessed 
according  to  the  value  when  got  and  severed;   allowing  for 

1  Keyse  v.  Powell,  2  E.  &  B.  132;  may  be  taken  by  a  referee  :  see  Dean 

HoUyman   v.   Noonan,    1  A.  C.  595.  r.  Thwaite,  21  Beav.  623, 624  ;  Craven 

See  also  Cox  v.  Glue,  5  C.  B.  549.  v.  Kaye,  Set.  498  ;  Eccl.  Comms.  v. 

See  «n<e,  pp.  42,  43.  N.  E.   K.  Co.,  4  Ch.  845,  8G7,  868; 

-  Keyse  v.  Powell,  sup.     See  ante,  Joicey   v.  Dickinson,  45  L.  T.,  N.  S. 

p.  43.  C43. 

:<  Low  Moor  Co.  i;.  Stanley  Coal  Co.,  '■  Kaine  v.  Alderson,  6  Scott,  091. 

34  L.  T.,  N.  S.  180.     See  ante,  p.  43.  Cf.  Harker  v.  Birkbeck,  3  Burr.  1500  n. 

■•  Lewis  V.  Branthwaite,  2  B.  &  Ad.  As  to  trespasses  in  the  Forest  of  Dean, 

437 ;  Bowser  v.  IMaclean,  2  De  G.  F.  see  ante,  p.  509. 

&  J.  415  ;  Eardley  v.  Granville,  3  Ch.  ^  See  Phillips  v.  Homfray,  44  Cli. 

D.  820,  833.     See  ante,  p.  45.  D.  694,  per  Stirling,  J.     The  Court  of 

■^  For  the  form  of  an  order  directing  Appeal   thought    that   the   action  in 

an  account,  see  Bell  v.  Joell,  Set.  496 ;  question  was  not  an  action  for  money 

Baynton  v.  Leonard,  ib.     And  for  the  had   and    received,  but  an  eqni table 

form  of  an  inquiry  for  ascertaining  the  action  for  an  account :  see,  1892, 1  Cli. 

value  of  minerals  abstracted,  see  ib. ;  465. 

Hunt  I'.  Peake,  Joh.  713;  Jegon  v.  >"  Phillips  v.  Homfray,  1892,  1   Ch. 

Vivian,  6  Ch.  742,  762.     The  account  465. 
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the  expense  of  bringing  to  bank,  but  not  for  the  expense  of 
getting  and  severing.  Or  they  may  be  assessed  with  an  allow- 
ance for  the  expense  both  of  getting  and  severing,  and  also  of 
bringing  to  bank. 

Where  the  remedy  is  sought  in  trover ;  and  the  plaintiff, 
before  action  brought,  has  demanded  delivery  of  the  severed 
chattel,  and  the  demand  has  not  been  complied  with ;  he  is 
apparently  entitled  to  recover  the  value  of  the  chattel ;  without 
allowing  for  the  expense  either  of  getting  and  severing,  or  of 
bringing  to  bank.^  Where,  however,  the  remedy  is  sought  in 
trespass,  and  no  previous  demand  has  been  made,  the  plaintiff 
is  entitled  to  recover  the  value ;  without  allowing  for  the 
expense  of  getting  and  severing ;  but  allowing  for  the  expense 
of  bringing  to  bank.^  And  it  has  l)een  laid  down  '^  that,  where 
the  defendant  in  trover  has  not  been  guilty  of  fraud  or  negli- 
gence, but  honestly  believed  that  he  was  acting  within  his 
rights,  he  ought  to  be  allowed  the  expense  of  getting  and 
severing,  as  well  as  of  bringing  to  bank.^ 

Where  the  I'emedy  is  in  the  shape  of  an  action  for  money 
had  and  received,  the  money  had  and  received  appears  to  be 
recoverable,  without  making  any  allowances.' 

In  an  equitable  action  for  an  account  the  right  of  the 
defendant  to  an  allowance  has  usually  been  held  to  depend 
upon  whether  he  has  acted  hand  or  viald  fide.  If  he  has 
acted,  as  it  has  been  described,  "fairly  and  honestly;"  or 
"inadvertently;"  or  under  a  "mere  mistake;"  or  under  a 
"  bond  fide  belief  of  title;  " ''  or  even  in  the  bond  fide  expecta- 


1  Martin  v.  Porter,  5  M.  &  Vv'.  352, 
2Jer  Parke,  B. ;  Wood  v.  Mdrewood, 
3  Q.  B.  440,  n.,  441,  n.,2)er  Parke,  B. ; 
Morgan  r.  Powell,  3  Q.  B.  281,  per 
Coleridge,  J. ;  Livingstone  v.  Raw- 
3-ards  Coal  Co.,  5  A.  C.  39.  40,  ji)cr 
Lord  Blackburn. 

-  IMartin  v.  Porter,  5  M.  &  W.  352, 
354 ;  Morgan  v.  Powell,  3  Q.  B.  278 ; 
Wild  V.  Holt,  9  M.  &  W.  G72  ;  Hunter 
V.  Gibbons,  1  H.  &  N.  4GG  ;  Jegon  v. 
Vivian,  6  Ch.  760. 

:*  Wood  V.  Morewood,  3  Q.  B.441,  n. 
Wood  V.  Morewood  was  only  a  Nisi 
Prius  decision  ;    but  it   received  the 


express?  sanction  of  Lord  Blackburn 
in  Livingstone  v.  Rawyards  Coal  Co., 
5  A.  C.  40. 

J  See  also  Wild  v.  Holt,  9  ]\I.  &  W. 
673 ;  Hood  v.  Easton,  2  Giff.  699,  700  ; 
Jegon  V.  Vivian,  6  Ch.  761.  Cf.  Jones 
V.  Gooday,  8  M.  &  W.  146. 

5  See  Phillips  v.  Homfray,  1892, 
1  Ch.  470,  pc?-  Lindley,  L.  J. 

"  Hilton  v.  Woods,  4  Eq.  432,  440 ; 
Jegon  V.  Vivian,  6  Ch.  742,  760,  761, 
762  ;  United  Merthyr  Co.,  15  Eq.  46  ; 
Job  V.  Potton,  20  Eq.  84,  97  ;  Ashton 
V.  Stock,  6  Ch.  D.  719,  727  ;  Brown  v. 
Dibbs,  25  W.  II.  776  ;  Elias  v.  Griffith, 
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tion,  that  lie  was  about  to  obtain  a  title,  and  the  injured  party 
has  (or  must  l)e  treated  as  having)  known  of  the  abstraction ;  ^ 
he  has  usually  been  allowed  the  expense  both  of  getting  and 
severing,  and  also  of  bringing  to  bank.-  Indeed,  in  a  case, 
where  minerals  A.,  consisting  of  an  acre  and  a  half  only  in 
extent,  were  surrounded  on  all  sides  by  minerals  B. ;  and  it 
was  believed  b}^  both  the  owner  of  A.  and  the  lessees  of  B.,  that 
minerals  A.  were  included  in  the  lease  of  B.  ;  and  it  was 
impossible  for  the  owner  of  minerals  A.  to  have  worked  them 
to  a  profit  himself,  or  to  have  disposed  of  them  except  to  the 
lessees  of  B.  ;  and  the  lessees  of  B.  worked  out  and  disposed 
of  A. ;  it  was  held,  that  the  remedj'  of  the  owner  of  A. 
was  confined  to  the  value  to  him  of  minerals  A.  at  the  time 
they  were  taken ;  and  that,  in  the  circumstances,  the  best 
estimate  of  that  value  was  a  sum  calculated  at  the  rate  of  the 
royalty  paid  by  the  lessees  of  B.  under  their  lease.''  And,  in 
another  case,  an  honest  wrongdoer  was,  on  similar  principles, 
in  addition  to  the  above-mentioned  allowances,  held  entitled 
to  an  allowance  for  carrying  to  market.^ 

If,  on  the  other  hand,  the  defendant  in  an  action  for  an  Account— no 
account  has  acted,  as  it  has  been  descril)ed,  "  without  any  rfaht— nc^ii- 
colour  of  title  ;  "  or  "  in  a  manner  wholly  unauthorised  and  §^"^0,  &c. 
unlawful;"  or   if   his    conduct    has    been    "negligent"     or 
"wilful;  "  he  has  usually  been  held  not  entitled  to  an  allow- 
ance for  getting  and  severing."     Thus,  where  the  mortgagor 

8  Ch.  D.  529;  Trotter  v.  Maclean,  13  Set.  500. 

Ch.  D.  574,  586  ;  Livingstone  v.  Raw-  ^  Livingstone   v.   Ravvyards  Co.,  5 

yards  Co.,  5  A.  C.  25,  34,  40;  Joicey  A.  C.  25. 

V.  Dickinson,  45   L.  T.,  N.  S.  643  ;  ••  Brown  v.  Dibbs,  25  W.  R.  776. 

Tucker    v.    Linger,    21    Ch.    D.    29  '"•  Powell  v.  Aiken,  4  K.  &  J.  343; 

(affirmed    8    A.    C.    508).     See   also  Llynvi  Co.  v.  Brogden,  11  Eq.  188 ; 

Hunter  v.  Gibbons,  1   H.  &  N.  4G6 ;  Phillips  v.  Homfray,  6  Ch.  770,  776, 

Powell  V.  Aiken,  4  K.  &  J.  359.  780  ;  44  Ch.  D.  701,  702 ;  1892,  1  Ch. 

1  Trotter  r.  Maclean,  13  Ch.  D.  574,  470;  Job  r.  Potton,  20  Eq.  97  ;  Eccl. 
586.  In  this  case  one  of  four  trustees  Comms.  v.  N.  E.  R.  Co.,  4  Ch.  D. 
had  actual  knowledge  ;  and,  it  being  845,  868  ;  Thomas  v.  Atherton,  10  ib. 
his  duty  to  impart  it,  knowledge  was  200,  202 ;  Trotter  v.  Maclean,  13  ih. 
imputed  to  the  others:  .see  pp.  585,  574,  587;  Joicey  v.  Dickinson,  45 
588.  L.  T.,  N.  S.  648  ;  Tucker  v.  Linger, 

2  For   the   form  of  the  order,   see  21  Ch.  D.  29  (affirmed  8  A.  C.  508). 
Powell  V.  Aiken,  4  K.  &  J.  3.59,  360 ;  For  the  form  of  the  order,  see  Llynvi 
Job  V.  Potton,  20  Eq.  99 ;  Hilton  v.  Co.  v.  Brogden,  11  Eq.  191  ;  Set.  500; 
Woods,  Set.  .500  ;  Jegon  v.  Vivian,  6  Phillips  v.  Homfray,  G  Ch.  775,  776. 
Ch.  762;  Set.  499;  Ashton  v.  Stock, 


<306 


STRANGERS WRONGFUL 


CHAP.  XXII. 


Account — 
intentional 
fraud. 


Stranger 
working  by 
authority  of 
mortgagee. 


of  ;i  mine  worked  into  his  neiglil)Our's  mine  ;  and  the  mort- 
gagees entered  into  possession,  and  continued  the  workings, 
but  without  knowing  that  they  were  wrongful ;  an  inquiry 
was  directed  to  ascertain  the  value  at  the  pit's  mouth  of  all 
the  coal  abstracted  by  the  mortgagees ;  allowing  them  the 
expense  of  bringing  to  bank,  but  not  of  getting  and  severing.^ 
So,  where  a  mine  was  vested  in  trustees  without  power  to 
lease  it ;  and  the  owner  of  an  adjoining  mine  commenced  to 
work  into  the  trustees'  mine,  in  the  hoid  fide  belief  that  he 
was  about  to  obtain  a  lease  from  them  ;  and  notice  was  sub- 
sequently given  to  the  adjoining  owner,  that  no  lease  could 
be  granted  ;  it  was  held,  that,  in  respect  of  workings  subsequent 
to  the  date  of  the  notice,  the  adjoining  owner  could  only  be 
allowed  the  expense  of  bringing  to  bank.- 

If  the  wrongdoer  is  guilty  of  intentional  fraud,  and  his  con- 
duct amounts  to  larceny,  his  position,  in  an  action  for  an 
account,  is  not  more  disadvantageous.  No  doubt  there  are 
cases  apparently  deciding,  that  where  the  wrongdoer  is  guilty 
of  larceny,  he  is  disentitled  not  merely  to  an  allowance  for 
getting  and  severing,  but  to  an  allowance  for  bringing  to 
bank.'^  And  there  are  dicta  in  other  cases,  which  are  actually 
or  apparently  to  the  same  effect.^  But  any  decisions  or  dicta 
to  that  effect  must  now  be  treated  as  overruled.^ 

Where  the  minerals  in  question  formed  part  of  a  property 
in  mortgage ;  and  the  mortgagee  had  no  right  to  work  them, 
and  was  bound  to  account  for  their  value  without  obtaining 
any  allowances ;  ^'   a  stranger   professing  to  work  under  his 


1  See  Powell  v.  Aiken,  4  K.  &  J. 
343.  See  the  observations  on  this  case 
in  Llynvi  Co.  v.  Brogden,  11  Eq.  191. 

2  Trotter  v.  Maclean,  18  Ch.  D.  574. 

3  See  Plant  v.  Stott,  21  L.  T.,  N.  S. 
106 ;  where  an  account  was  directed 
of  the  "  full  market  value  "  of  the 
severed  minerals.  From  the  short 
form  of  the  decree  in  Bell  v.  Joell, 
given  in  Set.  (p.  496),  all  allowances 
would  seem  to  have  been  there, also 
excluded. 

■*  See  Hilton  r.  Woods,  4  Eq.  440, 
jier  !\Ialins,  V.-C. ;    Jegon  v.  Vivian, 


6  Ch.  761,  762,  per  Lord  Hatherley ; 
United  Merthyr  Co.,  15  Eq.  47,  n. ; 
Job  V.  Potton,  20  Eq.  91,  97,  i^er 
Bacon,  V.-C. ;  Livingstone  v.  Raw- 
yards  Coal  Co.,  5  A.  C.  34,  89,  ^je?- 
Lords  Hatherley  and  Blackburn. 

5  See  Trotter  v.  Maclean,  13  Ch.  D. 
586,  2)cr  Fry,  J. ;  Joicey  v.  Dickinson, 
45  L.  T.,  N.  S.  643,  i^er  Baggallay, 
Lush,  and  Lindley,  L.  JJ. 

''  See,  as  to  this  highly  punitive 
remedy  in  the  case  of  a  mortgagee, 
ante,  pp.  96,  97. 
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authority  was  held  to  stand  m  the  same  position.^     But  the 

decision  is  of  at  least  donhtful  correctness.- 

"Where  the  wrongdoer  might   otherwise,  in   accounting,  be   Consequen- 
n  1  -ITT         j-ji      1  •  IP    •!>    tial  damage. 

entitled  to  allowances,  he  may  possibly  disentitle  himselt,  it 
he  has  worked  in  such  a  manner  as  to  seriously  injure  the 
rest  of  the  plamtiff's  mine.'^  And  it  is  quite  clear,  that  the 
wrongdoer  ma}'  now  be  made  directly  liable  for  all  conse- 
quential injury  which  may  be  caused;  whether  by  reason  of 
subsidence ;  ^  or  by  reason  of  the  rest  of  the  plaintiff's  mmerals 
bemg  rendered  unworkable,  or  useless  :  '°  or  otherwise.'"'  So,  if 
the  result  of  the  wrongdoer's  conduct  is  to  remove  a  barrier,  and 
thereby  render  the  plaintiff's  mine  lialde  to  be  invaded  by  water, 
the  plamtiff  may  be  entitled  to  additional  damages  for  this 
indirect  injury."  However,  if,  as  the  result  of  the  wrongdoer's 
conduct,  a  barrier  is  removed,  and  compensation  is  recovered 
for  the  act  of  trespass,  the  wrongdoer's  liability  in  respect  of  it 
is  at  an  end.  He  cannot  be  made  liable  in  respect  of  a  subse- 
quent influx  of  water  through  the  aperture.  For  he  incurs  no 
obligations  in  consequence  of  his  mere  omission  to  close  it  up.^ 

The  mere  circumstance,  that  the  injured  party  could  not  Unsaieabiiity 

of  mmerals. 
have  sold  the  severed  minerals,  but  could  only  have  consumed 

them  upon  the  premises  beneath  which  they  lay,  does  not 

affect  the  measure  of  damages.''     But  it  may  be  otherwise,  if 

he  could  not  have  got  them,  or  could  only  have  got  them  at 

a  ruinous  expense. ^'^ 

1  Hood  V.  Easton,  2  Giff.  G92,  699,  For  the  form,  see  Set.  499.     Sec  also 

700,  701.  Bell  v.  JoeU,  Set.  496;  Llynvi  Co.  v. 

-  See  S.  C.  on  appeal,  2  Jur.  N.  S.  Brogden,    11    Eq.    192;      Set.    500; 

917,  918.  Phillips  v.  Homfray,  6  Ch.  776,  781 ; 

3  Powell  V.  Aiken,  4  K.  kJ.3iS,i)cr  Williams  v.  Raggett,  25  W.  R.  874; 

Wood,  V.-C.  Set.  500.    The  law  was  laid  down  the 

■•  See    Hunt   v.    Peake,   Joh.   705;  other  way  in  Powell  v.  Aiken,  su2h 

Phillips  V.  Homfray,  6  Ch.  776,  781 ;  (see  p.  .351) :  but  this  was  before  Lord 

Livingstone  v.  Rawyards  Coal  Co.,  5  Cairns'  Act  and  the  Judicature  Acts. 

A.  C.  25,  31.  ^  Plant     v.     Stott,     sup.  ;      Eccl. 

'  See  Jegon  v.  Vivian,  6  Ch.   742,  Comms.  v.  N.  E.  R.  Co.,  4  Ch.D.  845, 

759,  762.  867,  868.     Cf.  Jegon  v.  Vivian,  6  Ch. 

«  See  Nelson  v.    Bridges,  2   Beav,  759  ;  and  sec  the  first  inquiry  in  the 

244  ;  Plant  v.  Stott,  21 L.  T. ,  N.  S.  106.  minutes,  p.  762. 

In   Jegon   v.  Vivian,  sup.,  a  general  "  Clcgg  v.  Dcardcn,  12  Q.  B.  576. 

inquirj-was  directed  as  to  the  damages,  '  Ashton  r.  Stock,  OCh.  D.  719,  726. 

which  the  plaintiff  had  sustained  by  '"  See  Livingstone  i'.  Rawyards  Coal 

reason  of  the   defendant's  workings.  Co.,  5  A.  C.  25;  ante,  p.  605. 
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Trade  Under  an  order  allowing-  "actual  costs  and  expenses;"  or 

"  disbursements  ;  "  ^  or,  it  seems,  "  just  allowances  ;  "  -  profit 
or  trade  allowances  will  not  be  included, 

(8)  Mode  of  Dcaliitf/  iritlt.  Proceeds. 

Tenant  for  Where  during  the  possession  of  a  tenant  for  life  or  years, 

who  is  entitled  to  work  minerals,^  they  are  severed  by  a 
stranger,  the  damages  recoverable  against  him  ^  will  belong 
absolutely  to  such  tenant  for  life  or  years. -^  His  right  thereto 
cannot  be  affected  by  the  circumstances,  that  he  might  not 
himself  have  worked  the  minerals  during  the  period  of  his 
interest ;  and  that,  if  he  had  not  done  so,  they  would  have 
devolved  as  part  of  the  inheritance  upon  the  remainderman  or 
reversioner.''  Where  during  the  possession  of  a  tenant  for  life 
or  years,  who  is  not  entitled  to  work  minerals,"  they  are 
severed  by  a  stranger,  the  damages  recoverable  against  him^ 
will  be  dealt  with  as  follows  : — If,  at  the  time  of  the  severance, 
there  is  not  any  person  in  esse  entitled  to  an  estate  of  in- 
heritance in  reversion  or  remainder  in  the  mines  or  quarries, 
the  proceeds,  or  the  amount  to  l)e  accounted  for,  will  be 
invested  and  dealt  with  as  part  of  the  corjms  of  the  estate.^ 
And  it  seems,  that  during  the  possession  of  the  tenant  for  life 
or  years,  the  income  will  not  be  accumulated,  but  will  be  paid 
to  him ;  he  not  having  done  anything  to  disentitle  himself  to 
receive  it.'^  With  this  exception,  the  principles  applicable  to 
determine  the  mode  of  dealing  with  the  amount  recovered  in 
respect  of  wrongful  workings  by  a  tenant  for  life  or  years  ^^  seem 
equally  to  apply  where  the  severance  is  the  act  of  a  stranger. ^^ 

•  United  Mertliyr  Co.,  15  Eq.  46.  ^  See  and  consider  Lushington  v. 
^  See  p.  49.  Boldero,  siq}.,  7  ;  Bagot  v.  Bagot,  32 
3  See  ante,  pp.  57,  58,  67,  68.  Beav.  509,  519.  The  only  reason  in 
■*  A7ite,  pp.  603  et  seq.  this  and  similar  cases  for  refusing  to 
'"  See  Ec  Barrington,  33  Ch.  D.  527.  allow  the  tenant  for  life  or  years  to 

See  and  consider  the  eighth'resolution  receive  the  income   is  that   he   is  a 

in  Bowles'  Case,  L.  C.  Conv.  37.  wrongdoer.     See   also  Lee  v.  Alston, 

"  See  AttersoU  r.  Stevens,  1  Taunt.  1  B.  C.  C.    193;    3   ib.   37;    Bell  v. 

183.  Wilson,  1  Ch.  309. 

-■  See  a7ite,  pp.  60,  61,  63,  64.  n'  Ante,  pp.  71,  72. 

*  See  and  consider  Bewick  t'.  Whit-  i'  Be  Barrington,  33  Ch.  D.  527. 
field,  8  P.  Wms.  267;  Lushington  v.  Consider  Gresley  v.  Mousley,  3  De 
Boldero,  15  Beav.  1;  Honywood  v.  G.  F.  &  J.  433,  445,  446;  and  see 
Honywood,  18  Eq.  .306.  Garth  r.  Cotton,  1  L.  C.  836,  837. 
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It  has  been  said,  that,  where  copyhold  minerals  are  severed  Copyholder. 
bj'  a  stranger,  the  damages  recoverable  again^  him  should  be 
divided  in  equal  shares  between  the  lord  and  the  copyholder.^ 


(e)  InjiDictioii — Receiver  and  Maiiaijer. 

The  injured  party  may  also,  in  general,  have  an  injunction  injunction, 
to  restrain  the  future  working  or  abstraction.  Prior  to  the 
Judicature  Act,  1873,  fine  distinctions  were,  in  cases  of  trespass, 
drawn  between  the  right  to  restrain  a  person  who  was  in 
possession,  and  a  person  who  was  not  in  possession  ;  and 
l^etween  the  right  to  restrain  a  person  not  in  possession  who 
was  a  mere  trespasser,  and  a  person  not  in  possession  who 
acted  under  a  colour  of  right.-  But  there  was  usually-'  no 
difficulty  in  obtaining  an  injunction,  where  mines  were  being 
wrongfully  worked,  or  minerals  wrongfully  abstracted ;  ^  the 
consequences  of  refusing  it  being  usually  irreparable,''  and 
mining  operations  being  considered  a  species  of  trade.^  And 
that  Act  expressly  provides,  that  an  injunction  may  be  obtained, 
whether  the  person  against  whom  such  injunction  is  sought  is 


1  A.-G.  V.  Tomline,  15  Cli.  D.  152, 
per  Fry,  J. 

2  See  Haigh  v.  Jaggar,  2  Coll.  231, 
235  ;  Lowndes  v.  Battle,  33  L.  .1.  Ch. 
451 ;  Stanford  v.  Hurlstone,  9  Ch.  IIG. 

•'  It  was  refused  in  Haigh  r.  Jaggar, 
siqy.  But  there  the  defendants  had 
been  working  for  a  considerable  time 
before  the  application  was  made : 
there  was  a  question  of  title  involved 
which  the  plaintiffs  were  proceeding 
simultaneously  to  determine  at  law 
(see  Haigh  v.  Jaggar,  IG  M.  &  W.  525 ; 
3  Exch.  54  ;  ante,  p.  261)  ;  and  it  was 
not  suggested  that  the  defendants  were 
working  unskilfully,  or  that  they  were 
insolvent.  It  was  also  refused  by  Lord 
Thurlow :  see  the  case  mentioned  in 
Crockford  v.  Alexander,  15  Ves. 
138.  But  afterwards  he  changed  his 
opinion,  and  granted  it :  see  the  state- 
ments in  Mitchell  v.  Dors,  6  Ves.  147  ; 
Smith  V.  Collyer,  8  ib.  90 ;  Thomas  v. 
Oakley,  18  ib.  18G  ;  Lowndes  v.  Bettle, 
sup.  454  ;  and  see  Flamang's  Case, 
7  Ves.  308. 


■*  ]Mitchell  r.  Dors,  G  Ves.  147 ; 
Flamang's  Case,  7  ib.  308 ;  Smith  v. 
Collyer,  8  ib.  90  ;  Grey  v.  Northum- 
berland, 17  ib.  282  ;  Norway  r.  Rowe. 
19  ib.  147 ;  Field  v.  Beavimont,  1 
Swanst.  208 ;  Jefferys  v.  Smith,  1  J. 
&  W.  302 ;  Parrott  v.  Palmer,  3  M.  & 
K.  632  ;  Thomas  v.  Jones,  1  Y.  &  C. 
C.  C.  510,  526 ;  Powell  v.  Aiken,  4  K. 
&  J.  343  ;  Hunt  v.  Peake,  Joh.  705 ; 
Wilson  V.  Grey,  3  Eq.  121 ;  Hilton  v. 
Woods,  4  Eq.  432  ;  Wright  v.  Pitt, 
12  Eq.  417 ;  Phillips  v.  Homfray, 
G  Ch.  776  ;  Ashton  v.  Stock,  6  Ch.  D. 
719,  725  ;  cases  of  mines  :  Cowper  r. 
Blake,  17  Ves.  128  ;  Thomt^s  v.  Oakley, 
18  ib.  184  ;  Ackroyd  v.  Briggs,  13  L. 
T.,  N.  S.  521 ;  cases  of  quarries,  or 
stones. 

'"  See  Flamang's  Case,  sup. ;  Cowper 
V.  Blake,   .'iup.  ;    Thomas  v.   Oakley, 

SUJ-). 

'•  See  Jefferys  v.  Smith,  sup. :  see 
also  ante,  p.  G9,  n.'',  and  other  cases 
there  cited. 
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Receiver  and 
manager. 


or  is  not  in  possession  under  any  claim  of  title  or  otherwise ; 
or  (if  out  of  possession)  does  or  does  not  claim  a  right  to  do 
the  act  sought  to  be  restrained  under  any  colour  of  title  ;  and 
whether  the  estates  claimed  by  both  or  b}^  either  of  the  parties 
are  legal  or  equitable.^  And  it  is  not  necessary  for  a  plaintiff 
to  wait  until  a  trespass  is  actually  committed.  He  may  obtain 
an  injunction  upon  a  threat  to  commit  it." 

It  may  be  proper,  in  a  case  of  disputed  title,  instead   of 
granting  an  injunction,  to  appoint  a  receiver  and  manager.'^ 


Inspection  of 
property  may 
usually  be 
had. 


{()  Discovery. 

A  litigant,  who  has  a  i)rimn  facie  case,  may  usually  obtain, 
on  interlocutory  application,  an  order,  giving  himself  and  his 
agents  liberty  at  all  reasonable  times  to  inspect  his  neigh- 
bour's property,  for  the  purpose  of  ascertaining  whether  his 
own  mine  has  been  encroached  upon.  And,  as  ancillary 
thereto,  he  may,  in  proper  cases,  obtain  liberty  to  measure  and 
dial ;  to  make  sections,  plans,  and  surveys ;  to  use  the  neigh- 
bour's shafts  and  machinery  ;  to  remove  obstructions  to  the 
inspection ;  and,  for  the  latter  purpose,  to  break  up  the 
neighbour's  soil.  And  the  neighbour  will  be  ordered  to  give 
all  reasonable  facilities  in  the  way  of  ventilation  and  otherwise 
for  effectuating  those  objects.  Prior  to  the  Judicature  Acts, 
Courts  of  equity,  by  virtue  of  their  original  jurisdiction  ;  ^  and 
Courts  of  law,  under  sect.  58  of  the  Com.  Law  Proc.  Act, 
1854  ;  ^  were  in  the  habit  of  making  orders  for  those,  or  most^ 
of  those,  purposes.     And  similar  orders  have  been  made  under 


1  S.  25,  sub.-s.  8. 

2  See  Gibson  v.  Smith,  2  Atk,  182 ; 
Wilson  V.  Grey,  3  Eq.  121.  See  Judi- 
cature Act,  1873,  s.  25,  sub.-s.  8.  For 
the  form  of  the  injunction,  see  Lons- 
daleu.  Curwen,  3  Bligh,  168, n.,  170,  n. ; 
W^alkeru.  Fletcher,  ii. 172,  n.;Baynton 
V.  Leonard,  Set.  497;  Powell  u.  Aiken, 
4  K.  &  J.  360:  Mansel  v.  Evans, 
Pemb.  (1st  edit.)  263 ;  Bell  v.  Joell, 
Set.  496  ;  Graven  v.  Kaye,  Set.  498. 

•■'  See  Haigh  v.  Jaggar,  2  Coll.  231, 
238,  239. 

•*  See  Kynaston  v.  East  Ind.  Co., 
3  Swanst.  248,  262  ;  East  Ind.  Co.  v. 
Kynaston,    3    Bl.    153;    Lonsdale    v. 


Curwen,  ib.  168,  n.,  171,  n. ;  Set.  498  ; 
Walker  v.  Fletcher,  3  Bl.  172,  n.;  Lewis 
V.  Marsh,  8  Ha.  97  ;  A. -G.tJ.  Chambers, 
12  Beav.  159  ;  Set.  497,  498  ;  Bennitt 
V.  Whitehouse,  28  Beav.  119,  122, 123  ; 
Set.  497  (and  Adshead  v.  Needham, 
there  cited)  ;  Ennor  v.  Barwell,  1  De 
G.  F.  &  J.  529  ;  Whaley  v.  Braucker, 
10  Jur.  N.  S.  535  ;  Phillips  v.  Homfray, 
6  Ch.  776. 

»  17  &  18  Vict.  c.  125.  See  Bennett 
V.  Grififiths,  3  E.  &  E.  467  ;  Set.  497. 

•J  Liberty  to  break  up  the  neigh- 
bour's soil  was  not  given  before  the 
Jud.  rules :  see  Lumb  v.  Beaumont, 
27  Ch.  D.  356. 
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the  Judicature  rules. ^  Time  will  usually,  if  asked  for,  be  given 
to  answer  the  evidence  of  the  applicant.-  But  a  mere  denial 
of  the  encroachment,  without  actual  disproof,  is  usually  imma- 
terial ;  the  right  in  question  not  depending  on  the  balance  of 
testimony,  but  on  the  circumstance  that  by  its  exercise  the 
fact  of  the  encroachment  will  be  best  ascertained.'' 

The  applicant  will,  however,  usually  have  to  submit  to  the  But  terms 
following,  or  most  of  the  following,  terms : — He  will  usually  be  imposed, 
be  obliged  to  give  a  reasonable  notice  in  writing,  stating  the 
time  at  which  he  proposes  that  the  inspection  shall  take  place, 
and  the  names  and  descriptions  of  the  persons  whom  he 
proposes  as  his  agents  for  that  purpose.  He  will  not  be 
allowed  to  appoint  agents  to  whom  his  neighbour  may  reason- 
ably object.  He  will  not  be  allowed  to  inspect  except  for  the 
purpose  of  ascertaining  the  fact  of  the  encroachment.  His 
neighbour  will  usually  be  allowed  to  attend  the  inspection.  He 
will  only  be  allowed  to  remove  obstructions  when  the  removal 
can  take  place  without  danger  to  life  or  health.  He  will  not 
be  allowed  to  do  unnecessary  damage  to  his  neighbour's 
property  or  operations.  He  will  usually  have  to  make  good 
all  damage  which  his  neighbour  may  sustain  ;  and  he  may  be 
obliged  to  give  security  that  he  will  do  so.  And  he  will  some- 
times have  to  l)ear  the  costs  of  the  inspection  in  any  event. ^ 

1  See  Cooper  v.  Ince  Hall  Co.,  W.  3  E.  &  E.  4G7,  470 ;  Lumb  v.  Beau- 

N.,  1876,  p.  24;  Lumb  i\  Beaumont,  mont,  27  Ch.   D.  35G :    as  to  giviug 

sii]).  security,  see  Bennett  v.  Griffiths, i»jj. ; 

-'  See  Whaley  v.  Braucker,  siq-).  and,  as  to  costs,  see  Mitchell  r.  Darley 

■'  See   Bennitt   v.   Whitehouse,   28  Main  Colliery  Co.,  10  Q.  B.  D.  457; 

Beav.  119,  122,  123  ;  Cooper  v.  Ince  (which,  for  the   purposes  of  appeal, 

Hall  Co.,  W.  N.,   1876,  p.   24.     See,  are  in  the  discretion  of  the  Court,  (6.). 

however,   Whaley   v.   Braucker,  siq).  And.  generally,  as  to  the  propositions 

535,    536;     where    V.-C.    Kindersley  in  the  text,  and  for  forms  of  orders 

said   he   would  not    liave   made   the  to  inspect  land,  see  the  same  cases; 

order,  if  a  plan  had   been  produced,  and  also  Lonsdale  v.  Curwen,  3  Bli. 

showing  the  state  of  the  mine  ;  and  168,  n.,  171,  n. ;    Set.  498  ;    Lewis  v. 

the  neighbour  had  acknowledged  its  Marsh,  8  Ha.  100;  Set.  498;  A.-G.  v. 

correctness,    and     submitted    to    an  Chambers,   12  Beav.    160;    Set.  497, 

interlocutory       injunction       against  498 ;  Baynton  v.  Leonard,  Set.  497 ; 

encroaching.  Bennitt  v.  Whitehouse,  28  Beav.  122, 

■•  As  to  the  removal  of  obstiuctions,  123  ;  Set.  497  ;  Hilton  v.  Woods,  Set. 

see  Walker  r.  Fletcher,  3  Bli.  178,  n. ;  499,    500;    Mansel   v.  Evans,  Pcmb. 

Ennor  f.  Barwell.lDeG.F.  &J.  530,  (1st  edit.)  263;  Cooper  t'.  Ince  Hall 

531,  532  (varying  on  appeal  an  order  Co.,  W.  N.,  1876,  p.  24  ;  Wall  v.  Dunn, 

of  V.-C.  Stuart)  ;  Bennett  i:.  Griffiths,  Set.  496.     And  for   tlxc   form    of   nn 
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title  deeds. 


Discovery  of 
title. 


A  litigant  may  also,  in  a  proper  case,  obtain  inspection  of 
his  neighbour's  lease  for  the  purpose  of  seeing  from  the  parcels 
and  plan  where  his  boundaries  are.^ 

And  where  a  defendant,  while  denying  the  plaintiff's  title, 
sets  up  no  title  in  himself,  he  may  be  required  to  state  under 
what  document  or  authority  he  claims  the  right  to  work.- 


Release. 


Stat,  of 
Limitations 
— generally. 


(77)  Loss  of  Mfmedij. 

It  need  hardly  be  said,  that  a  release  in  respect  of  the 
wrongful  abstraction  of  minerals  is  no  defence  to  proceedings 
for  an  act  of  wrongful  abstraction,  of  which  the  plaintiff  was 
ignorant  Avhen  he  executed  the  release.^ 

If  six  years  have  elapsed  since  the  wrongful  abstraction  was 
committed,  and  no  steps  have  l^een  taken  in  the  meantime 
to  obtain  compensation,  the  injured  party  will,  in  general,  be 
barred  of  his  remedy  by  the  Statute  of  Limitations.''  And, 
although  the  Statute  was  enacted  with  reference  to  actions  of 
trespass,  strictly  so  called,  it  equally  applies  to  proceedings  in 
a  Court  of  conscience  in  respect  of  a  trespass.''  In  like  manner, 
in  the  case  of  a  continuing  trespass,  an  account  cannot,  in 
general,  be  carried  back  further  than  six  years. **  And  the 
right  to  plead  the  Statute  is  probably  not  affected  by  the 
circumstance,  that  the  wrongdoer  acted  under  the  authority  of 
a  person  who  could  not  himself  have  pleaded  it ;  as,  for 
instance,  a  mortgagee.'''    With  respect,  however,  to  a  continuing 


interlocutory  order  obliging  the  defen- 
dant to  keep  an  account  of  the  work- 
ings ;  and,  in  the  event  of  the  plaintiff 
succeeding,  to  furnish  particulars  of 
the  royalty  rendered  to  the  lessor; 
and  for  liberty  for  the  plaintiff,  in 
the  like  event,  to  verify  the  accounts 
by  inspection  of  the  defendant's 
books ;  see  Oakley  v.  Glan-y-Pwll 
Co.,  Set.  (3rd  edit.)  903. 

'  Wayne's,  &c.,  Co.  v.  Powell's,  &c., 
Co.,  W.  N.,  1880,  pp.  141,  159.  See 
also  ante,  p.  594. 

2  Cayley  v.  Sandycroft,  &c.,  Co., 
33  W.  R.  577. 

3  Eccl.  Comms.  v.  N.  E.  R.  Co., 
4  Ch.  D.  845. 

■•  Denys  v.  Shuckburgh,  4  Y.  &  C. 


Eq.  Ex.  42;  Hunter  v.  Gibbons,  1 
H.  &  N.  459  ;  Hood  v.  Easton,  2  Jur. 
N.  S.  917  ;  Dawes  v.  Bagnall,  28  W. 
R.  690  ;  Eccl.  Comms.  v.  N.  E.  R.  Co., 
4  Ch.  D.  845,  857,  858.  The  statute 
in  question  is  21  Jac.  1,  c.  16,  s.  3. 

'"  See  Trotter  v.  Maclean,  18  Ch. 
D.  574,  584  ;  Gibbs  v.  Guild,  9  Q.  B. 
D.  67. 

6  Dean  v.  Thwaite,  21  Beav.  621 ; 
Ashton  V.  Stock,  6  Ch.  D.  719,  726 ; 
Trotter  r.  Maclean,  siq^.  See  also 
Thomas  v.  Atherton,  10  Ch.  D.  202. 

"  See  Hood  v.  Easton,  stip. ;  where, 
on  appeal,  the  L.  JJ.  apparently  dis- 
approved the  decision  on  this  point  of 
V.-C.  Stuart,  as  reported,  2  Giff.  692. 
See,  as  to  a  mortgagee,  ante,  p.  97. 
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trespass,  it  has  been  decided,  that,  where  the  amount  wrongfully 
abstracted  has  been  proved,  the  onus  lies  on  the  Avrongdoer  to 
show  what  part  of  it  was  not  taken  within  the  six  years.^ 

However,  an  account  will  be  carried  back  further  than  six  Concealed 
years,  if  the  injured  party  can  show,  that  the  abstraction  was  in-  ^'^^  ' 
tentional ;  and  that  steps  were  taken  to  conceal  either  the  fact  of 
the  abstraction,-  or  its  extent.-'^  Indeed,  in  EccL  Com  ins.  v.  .V.  E. 
li.  Co.,*  it  w^as  decided  by  Malins,  V.-C,  that,  if  the  injured 
party  can  show,  that  he  could  not  have  discovered  the  wrongful 
act  earlier  than  a  particular  period,  and  that  he  did  not  neglect 
to  use  reasonable  diligence,''  the  Statute  of  Limitations  will 
only  begin  to  run  from  the  date  of  such  period.*  But  it  is 
difficult  to  see  how  the  latter  circumstances  can  constitute  con- 
cealed fraud  ;  and  it  is  submitted,  that  this  decision  cannot  be 
supported.  It  is,  however,  a  decision  in  accordance  with 
what  the  law  ought  to  be,  and  it  is  hoped  that  the  law  in  this 
respect  maybe  amended.  For  an  abstraction  of  minerals  differs 
widely  from  a  mere  ordinary  trespass  of  goods.  The  injured 
party  may  frequently  be  ignorant,  and  nothing  may  happen 
to  excite  his  suspicion,  that  his  minerals  are  l)eing  aljstracted.'' 

"  It  is  a  rule  that  when  a  thing  directly  wrongful  in  itself  Consequen- 
is  done  to  a  man,  in  itself  a  cause  of  action,  he  must,  if  he  s'ubsiden^ce" 
sues  in  respect  of  it,  do  so  once  and  for  all.  As,  if  he  is 
beaten  or  wounded,  if  he  sues,  he  must  sue  for  all  his  damage, 
past,  present,  and  future,  certain,  and  contingent."'^  And  it 
has  been  already  seen,  that  a  trespasser  is  liable  for  the 
consequential  injury  caused  by  subsidence.*^  It  follows,  that, 
as  regards  suljsidence,  the  position  of  a  trespasser  is  more 

'  Dean  r.  Thwaitc,  21  Beav.  G21 ;  considered  insufficient  to  constitute  ft 

Trotter  v.   Maclean,    i:-3  Ch.  D.  574,  case  of  concealed  fraud. 
585.  ••  i  Ch.  D.  845,  858  ct  scq. 

"  See  Denys  v.  Shuckburgh,  4  Y.  &  ^'  See,  as  to  this,  Denys  r.  Shuck- 

C   Eq.   Ex.   53;    Dean   v.   Thwaite,  burgh,   stip.    42;    Dean   v.   Tliwaite, 

Slip.  023;  Hunter  v.  Gibbons,  1  H.  &  sup.  G23;  Eccl.  Comms.  v.  N.  E.  H. 

N.  4.59  ;  Dawes  v.  Bagnall,  23  W.  R.  Co.,  mip.  8G1,  8G2. 
€90;    Trotter   v.   Maclean,   aup.  .584.  ''  Sec  Dean  r.  Thwaite,  sup.  022; 

See  also  Gibbs  v.  Guild,  8  Q.  B.  I).  Trotter  v.  Maclean,  sup.  581. 
290 ;  9  ih.  59.  ^  Dariey    JIain     Colliery     Co.     v. 

■'  See  Trotter  v.  Maclean,  sup.  585.  iMitcliell,    11    A,    C,    144,  per   Lord 

In  Dawes  r.  Bagnall,  .s»p., an  omission  Bramwoll  :     see   also   132,  per   Lord 

by  the  defendants  to  mark  the  illegal  Halsbury  ;  149,  per  Lord  Fitzgerald, 
workings  in  their  working  plans  was  "  Ante,  p.  G07. 
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Running  of 
statute, 
where  wrong- 
doer demises 
mine,  re- 
serving rents 
in  kind. 

Delaj'. 


Death  of 
wrongdoer. 


fiivourable  than  that  of  a  sul<jaeent  or  hiteral  owner,  whose 
mere  workings  are  not  unhiwfuL^  In  the  case  of  the  latter, 
as  has  been  ah-eadv  seen,-  there  is  no  cause  of  action  until  the 
subsidence  ensues.  The  former  is  liable  at  once  for  the 
abstraction  ;  and,  in  accordance  with  the  rule  above  stated, 
he  must  also  be  liable  at  once  for  the  possible  injur}^  from 
the  future  subsidence.  The  remedy,  therefore,  against  him, 
in  respect  both  of  the  subsidence,  and  the  abstraction, 
must  be  sought  within  six  years  from  the  abstraction.  This 
is  an  additional  reason  for  amending  the  law  of  limitations  in 
the  case  of  mineral  trespass.'^ 

Where  the  wrongdoer  has  demised  the  mines  in  question, 
and  has  reserved  rents  by  means  of  payment  of  produce  in 
specie,  the  profits  will  be  considered  as  accruing  at  the  time  of 
receiving  the  jjroduce,  and  not  at  the  time  of  its  sale;  and 
the  Statute  will,  therefore,  run  from  the  time  of  the  receipt.^ 

In  an  action  for  an  account  the  probable  right  to  interest '^ 
may  be  lost  by  delay.  And  where  interest  was  not  claimed  at 
the  trial,  and  the  judgment  was  silent  on  the  subject,  it  was 
held  to  be  too  late  to  claim  it  more  than  20  years  after  the 
date  of  the  judgment.^  Mere  delay  may  induce  the  Court  to 
withhold  an  interlocutory  injunction  to  restrain  the  alleged 
wrongful  working  of  a  mine ;  especially  after  expenditure  has 
been  incurred  ;  regard  being  had  to  the  serious  injury  which 
might  otherwise  be  caused.'' 

The  death  of  the  wrongdoer  may  be  a  bar  to  the  remedy ; 
having  regard  to  the  maxim,  actio  personalis  moritiir  otm  %)ersond. 
On  this  ground,  independently  of  the  Act  3  &  4  Will.  4,  c.  42,  an 
action  of  trover,  laying  a  conversion  by  the  deceased ;  or  an  action 
of  trespass ;  will  not  lie  against  an  executor  or  administrator.'' 
Where,  however,  the  abstraction  has  taken  place  within  six 
months  before  the  death,  an  action  of  trespass  or  trespass  on  the 


1  See  ante,  p.  282. 

-  Ante,  pp.  285,  286. 

^  See  ante,  p.  G1.3. 

■»  Denys  r.  Shuckburgh,  4  Y.  &  C. 
Eq.  Ex.  42. 

^  See  ante,  p.  603. 

•■'  Phillips  V.  Homfray,  44  Ch.  D. 
694  ;  1892,  1  Ch.  465.. 


'  Field  V.  Beaumont,  1  Swanst.  208. 
See  also  ante,  p.  74,  n.-*,  and  other 
cases  there  cited. 

«  Phillips  V.  Homfray,  24  Ch.  D. 
439 ;  44  Ch.  D.  694 ;  1892,  1  Ch.  465  ; 
Williams  on  Exors.  (9th  edit.)  1600' 
et  scq. 
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case  may  be  brought  under  s.  2  of  the  Act.^  But,  under  the  same 
section  the  action  must  be  brought  within  six  months  after 
the  executor  or  administrator  undertakes  the  administration. 
However,  where  the  deceased  has  wrongfully  abstracted 
minerals,  and  sold  them  and  received  the  proceeds,  an  action 
for  money  had  and  received  has  always  lain  against  his  execu- 
tor or  administrator.-  And  an  action  for  an  account  has  also 
always  so  lain.  For  a  wrongful  abstraction  of  minerals  is  not 
a  mere  personal  tort.  It  is  an  act  by  which  the  estate  of  the 
wrongdoer  is  actually  increased.'^ 

c— WRONGFUL    ABSTRACTION— CRIMINAL    REMEDIES. 

"  Whosoever  shall  steal,  or  sever  with  intent  to  steal,  the  ore  statutory 
of  any  metal,  or  any  lapis  calaminaris,  manganese,  or  mundick, 
or  any  wad,  black  cawke,  or  black  lead,  or  any  coal  or  cannel 
coal  from  any  mine,  bed,  or  vein  thereof  respectively,  shall  be 
guilty  of  felony ;  and,  being  convicted  thereof,  shall  be  liable, 
at  the  discretion  of  the  Court,  to  be  imprisoned  for  an}^  term 
not  exceeding  two  years,  with  or  without  liard  labour."^  And 
"  whosoever,  being  employed  in  or  about  any  mine,  shall  take, 
remove,  or  conceal  any  ore  of  any  metal,  or  any  lapis  calamin- 
aris, manganese,  mundick,  or  other  mineral  found  or  being  in 
such  mine,  with  intent  to  defraud  any  proprietor  of  or  any 
adventurer  in  such  mine,  or  any  workman  or  miner  employed 
therein,  shall  be  guilty  of  felony  ;  and,  being  convicted  thereof, 
shall  be  lialjle,  at  the  discretion  of  the  Court,  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  with  or  without  bard 
labour.".^ 

1  See  Powell  v.  Rees,  7  A.  &  E.  426.  ••  24  &  25  Vict.  c.  9G,  s.  38. 

-  Powell  V.  Rees,  stq).  ;  Phillips  v.  '"  S.  39.    Before  the  passing  of  this 

Homfray,   siq).      Cf.    the   law,    when  Act  it  was  held,  that  miners,  employed 

the  act  of  the  wrongdoer  is  a  mere  to  hring  ore  to  the  surface,  and  paid 

personal  tort,  ante,  p.  44.5.  liy  the  owners  according  to  the  quan- 

='  Winchester  v.  Knight,  1  P.  Wms.  tity  produced,  who  removed  from  the 

407  ;  Thomas  v.  Oakley,  18  Yes.  18G ;  heap.s  of  other  miners  ore  produced 

Powell  V.  Aiken,  4  K.  &  J.  352  ;  Phil-  l)y  them,  and  added  it  to  their  own, 

lips  V.  Homfray,  G  Ch.  770;  24  Ch.  1).  in  order  to  increase  their  wages  ;  the 

444,  44G,  454,  455,  463,  464,  476  (the  ore  still  remaining  in  the  possession 

first  inquiry).     As   to   the   other  in-  of   the   owners;    were   not   guilty  of 

quiries  in   the    latter  case,  see  ante,  larceny:  II.  v.  Wchh,  1  M.  C.  C.  431. 

pp.  407,  446.  Under  the  Act  39  &  40  Geo.  3,  c.  77, 
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Decisions  An  indictment,  that  the  defendants  being  persons  employed 

in  a  mine,  in  the  parish  of,  &c.,  in  the  county  of  Cornwall,  did 
steal  ore,  the  property  of  the  adventurers  in  the  said  mine, 
then  and  there  being  found,  does  not  sufficiently  show  that  the 
ore  was  stolen  from  the  mine.^  Where  a  prisoner  was  indicted 
in  one  count  for  stealing  from  the  mine  of  a  particular  owner, 
and  in  the  same  count  for  stealing  from  the  mines  of  thirty 
other  owners  coal  the  property  of  each  of  such  other  owners ; 
and  it  appeared,  that  all  the  coal  in  question  had  been  raised 
at  one  shaft ;  it  was  held  : — (1)  that  the  prosecutor  could  not 
be  called  on  to  elect  on  which  charge  he  would  go  to  the  jury ; 

(2)  that,  although  the  judge  might  direct  the  jury  to  confine 
their  attention  to  one  particular  charge,  yet  the  prosecutor  was 
entitled  to  give  evidence  in  support  of  all  the  charges ;    and 

(3)  that  proof  of  such  charges  might  be  relied  on  to  show  a 
felonious  intent.- 

(Z.— MALICIOUS    INJURIES, 
(a)    Droinihig  JMines. 
Statutory  "  Whosoever  shall  unlawfully  and  maliciously   cause  any 

water  to  be  conveyed  or  run  into  any  mine,  or  into  any  subter- 
raneous passage  communicating  therewith,  with  intent  thereby 
to  destroy  or  damage  such  mine,  or  to  hinder  or  delay  the 
working  thereof,  ....  shall  be  guilty  of  felony ;  and,  being 
convicted  thereof,  shall  be  liable,  at  the  discretion  of  the 
Court,  to  be  kept  in  penal  servitude  for  any  period  not 
exceeding  seven  years,  and  not  less  than  three '^  years ;  or  to 
be  imprisoned  for  any  term  not  exceeding  two  years,  with  or 
without  hard  labour,  and,  if  a  male  under  the  age  of  sixteen 
years,  with  or  without  whipping :  Provided  that  this  provision 
shall  not  extend  to  any  damage  committed  underground  by 
any  owner  of  any  adjoining  mine  in  working  the  same,  or  by 
any  person  duly  employed  in  such  working."  *^ 

persons,  who  wall  or  stack  coal,  iron-  But    prosecutions    must    be    begun 

stone   or   iron   ore,   in   a    fraudulent  within  nine  months  (s.  9). 

manner,   and    to   deceive    their   em-  i  R.  v.  Trevenner,  2  M.  &  Rob.  476. 

ployers ;  or  who  remove  ironstone  or  ^  R.  v.  Bleasdale,  2  C.  &  K.  7G5. 

iron  ore,  to  defraud  the  persons  who  •*  Altered  to  five  by  27  &  28  Vict. 

rai.se  it ;  may  be  convicted  before  the  c.  47,  s.  2. 

justices,  and  committed  for  any  time  ••  24  &  25  Vict.  c.  97,  s.  28. 

not   exceeding   three   months    (s.   4). 


provision. 
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The  mine  may  in  an  indictment  be  laid  as  the  property  of  Decision 
a  person  in  possession  of  and  working  it,  although  only  as  an  ^^'''''°^- 
agent  for  others.^ 

(yS)  St'ttiii;/  Fire  to  Mi)ies. 

"Whosoever  shall  unlawfully  and  maliciously  set  fire  to  any  Statutory 
mine  of  coal,  cannel  coal,  anthracite,  or  other  mineral  fuel,  l'''^'"'*'°"^- 
shall  be  guilty  of  felony ;  and,  being  convicted  thereof,  shall 
be  liable,  at  the  discretion  of  the  Court,  to  be  kept  in  penal 
servitude  for  life,  or  for  any  term  not  less  than  three-  years; 
or  to  be  imprisoned  for  any  term  not  exceeding  two  years, 
with  or  without  hard  labour,  and,  if  a  male  under  the  age  of 
sixteen  years,  with  or  without  whipping."'^  And  "whosoever 
shall  unlawfully  and  maliciously,  by  any  overt  act,  attempt  to 
set  fire  to  any  mine,  under  such  circumstances  that  if  the 
mine  were  thereby  set  fire  to  the  offender  would  be  guilty  of 
felony,  shall  be  guilty  of  felony ;  and,  being  convicted  thereof, 
shall  be  liable,  at  the  discretion  of  the  Court,  to  be  kept  in 
penal  servitude  for  any  term  not  exceeding  fourteen,  and  not 
less  than  three,-  years ;  or  to  be  imprisoned  for  any  term  not 
exceeding  two  years,  with  or  Mithout  hard  labour,  and,  if  a 
male  under  the  age  of  sixteen  years,  with  or  without  whii^ping."  * 

(y)  lujuriii;/  Aincaijs,  Watcnraj/s,  SJiafts,  (Cc. 

Whosoever  shall,  with  intent  thereby  to  destroy  or  damage  statutory 
such  mine,  or  to  hinder  or  delay  the  working  thereof,  "  unlaw- 
fully and  maliciously  pull  down,  fill  up  or  obstruct,  or  damage 
with  intent  to  destroy,  obstruct,  or  render  useless,  any  airway, 
waterway,  drain,  pit,  level  or  shaft  of  or  belonging  to  any 
mine,  shall  be  guilty  of  felony;"  and  shall  be  lialde,  on  con- 
viction, to  the  same  jiunishment  as  that  provided  for  the 
drowning  of  a  mine.'  But  "this  provision  shall  not  extend 
to  any  damage  committed  underground  by  any  owner  of  any 
adjoining  mine  in  working  the  same,  or  by  any  person  duly 
employed  in  such  working.'"' 

1  R.  V.  Jones,  1  C.  &  K.  181 :  S.  C,  ■•  24  &  25  Vict.  c.  97.  s.  27. 

2  jNI.  C.  C.  295.  •'•  24  &  25  Vict.  c.  97,  s.  28 ;  (nitr, 

■  Altered  to  five  by  27  &  28  Vict.  p.  GIG. 
c.  47,  R.  2.  *"  lb. 

=•  24  &  25  Vict.  c.  97.  s.  26. 
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Decisions 
thereon. 


Where  one  of  two  owners  of  adjoining  mines,  asserting  that 
a  certain  airway  belonged  to  him,  directed  his  workmen  to 
stop  it  up;  and  the  workmen,  acting  bond  fide,  did  so;  they 
were  acquitted,  although  their  master  knew  that  he  had  no 
right  to  the  airway.  But  they  would  have  been  guilty,  if  they 
had  known  that  the  stopping  up  was  a  malicious  act  of  their 
master.^  The  provision  in  question  is  intended  to  render  a 
person  criminally  lial)le  who  acts  with  a  wicked  mind.  It  is 
not  intended  to  apph'  to  the  ])0)kI  fide  exercise  of  a  supposed 
right.- 


Generally- 
statutory 
provision. 


(8)  Injury  to  Machineri/  and  Effects. 

"  Whosoever  shall  unlawfully  and  malicioush'  pull  down 
or  destroy,  or  damage  with  intent  to  destro}'  or  render  use- 
less, any  steam  engine  or  other  engine  for  sinking,  draining, 
ventilating  or  working,  or  for  in  anywise  assisting  in  sinking, 
draining,  ventilating  or  working,  any  mine,  or  any  appliance  or 
apparatus  in  connexion  with  any  such  steam  or  other  engine, 
or  any  staith,  building,  or  erection  used  in  conducting  the 
business  of  any  mine,  or  any  bridge,  waggon-way  or  trunk,  for 
conveying  minerals  from  any  mine,  whether  such  engine,, 
staith,  building,  erection,  bridge,  waggon-wa}^  or  trunk  be 
completed  or  in  an  unfinished  state ;  or  shall  unlawfully  and 
maliciously  stop,  obstruct,  or  hinder  the  working  of  any  such 
steam  or  other  engine,  or  of  any  such  appliance  or  apparatus 
as  aforesaid,  with  intent  thereb}'  to  destroy  or  damage  any 
mine,  or  to  hinder,  obstruct,  or  delay  the  working  thereof ; 
or  shall  unlawfully  and  maliciously  wholly  or  partiall}'  cut 
through,  sever,  break,  or  unfasten,  or  damage  with  intent  to 
destroy  or  render  useless,  any  rope,  chain  or  tackle,  of  whatso- 
ever material  the  same  shall  be  made,  used  in  any  mine,  or  in 
or  upon  any  inclined  plane,  railway  or  other  way,  or  other 
work  whatsoever  in  anywise  belonging  or  appertaining  to,  or 
connected  with,  or  employed  in  any  mine,  or  the  working  or 
business  thereof;  shall  be  guilty  of  felony;  and,  being  con- 
victed thereof,  shall  be  liable,  at  the  discretion  of  the  Court,  to 
be  kept  in  penal  servitude  for  any  term  not  exceeding  seven. 


1  R.  V.  James,  8  C.  &  P.  131.     See 
James  v.  Phelps,  3  Per.  &  D.  231. 


-  R.  V.  ]\Iatthias  and  Twigg,  14  Cox 
C.  C.  5. 
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and  not  less  than  three ^  years;  or  to  be  imprisoned  for  any 
term  not  exceeding  two  3-ears,  with  or  Avithout  hard  labour, 
and,  if  a  male  under  the  age  of  sixteen  3'ears,  with  or  without 
whipping."  - 

"Where  a  steam-engine  used  in  working  a  mine  had  been  Decisions 
stopped,  and  locked  up  for  the  night;  and  the  prisoner  got 
into  the  engine-house  and  set  it  going;  and  the  engine  received 
an  injury;  it  was  held,  that  this  was  a  damaging  of  the  engine."^ 
A  scaffold  erected  at  some  distance  above  the  bottom  of  a 
mine,  for  the  purpose  of  working  a  vein  of  coal  on  a  level  with 
the  scaffold,  is  an  "erection  used  in  conducting  the  business"" 
of  a  mine.^  And  where  mine  owners  constructed  a  wooden 
trough,  by  means  of  which  water  was  conveyed  from  a  spring 
to  a  pool  half  a  mile  distant  from  their  mine,  being  as  near  as 
the  nature  of  the  ground  admitted ;  and  the  water  so  brought 
was  used  for  the  purpose  of  washing  the  ore  obtained  from 
the  mine ;  it  was  held,  that  the  trough  was  an  "  erection.""' 

"If   any   persons,   riotously   and    tumultuously   assembled  Rioters— 

I     together  to  the  disturbance  of  the  public  peace,  shall  unlaw-  provisions. 

1,  fully  and  with  force  demolish,  or  pull  down  or  destroy,  or 
begin  to  demolish,  pull  down  or  destroy  ....  any  steam- 
engine  or  other  engine  for  sinking,  working,  ventilating,  or 
draining  any  mine,  or  any  staith,  building,  or  erection  used  in 
conducting  the  business  of  any  mine,  or  any  bridge,  waggon- 
way,  or  trunk,  for  conveying  minerals  from  any  mine,  every 
such  offender  shall  l)e  guilty  of  felony ;  and,  being  convicted 
thereof,  shall  be  liable  to  be  kept  in  penal  servitude  for  life,  or 
for  any  term  not  less  than  three ^  years." '^  And  "if  any 
persons,  riotously  and  tumultuously  assembled  together  to  the 
disturbance  of  the  puldic  peace,  shall  unlawfully  ;iii<l  witli 
force  injure  or  damage  any  such  ....  engine,  staitli,  l)i-idge, 

'  Altered  to  five  by  27  &  28  Vict.  of  sucli  clamaKo  would  not  suijport  mi 

c.  47,  s.  2.  indictment  charging  the  damaging  of 

-  24  &  25  Vict.  c.  07,  s.  29.     Pre-  the   steam-engine :    see  R.    v.    Whit- 

viously   to   24   &   25   Vict.   c.   97,  it  tingham,  9  C.  &  P.  234. 

was   held,   that,  where   a  mine  was  ='  R.  r.  Norris,  9  C.  &  P.  241. 

worked    by   a     steam-engine,    which  '  li.  v.  Whittingham,  ib.  234. 

caused  a  cylinder  to  revolve,  and  take  '•  Barwell  r.  Wintcrstokc,  14  CJ.  \'>- 

up  the  rope  as  the  coal  was  drawn  up  ;  704. 

and  the  cylinder  was  damaged  ;  proof  "  24  A:  25  Vict.  c.  97,  s.  11. 
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waggon-way,  or  trunlv  ....  every  such  offender  shall  be 
guilty  of  a  misdemeanour;  and,  being  convicted  thereof,  shall 
be  liable  to  be  kept  in  penal  servitude  for  any  term  not  exceed- 
ing seven  years,  and  not  less  than  three ^  years:  or  to  be 
imprisoned  for  any  term  not  exceeding  two  years,  with  or 
without  hard  labour :  Provided  that  if,  upon  the  trial  of  any 
person  for  any  felony  in  the  last  preceding  section  men- 
tioned," the  jury  shall  not  be  satisfied  that  such  person  is 
guilty  thereof,  but  shall  be  satisfied  that  he  is  guilty  of  any 
offence  in  this  section  mentioned,  then  the  jury  may  find  him 
guilty  thereof ;  and  he  may  be  punished  accordingly."'^  The 
Kiot  (Damages)  Act,  1886,^  also  applies  "  in  the  case  of  the 
injury  or  destruction  by  persons,  riotously  and  tumultuously 
assembled  together  .  .  .  .,  of  any  steam-engine  or  other 
engine  for  sinking,  draining  or  working  any  mine  or  quarry, 
or  of  any  staith  or  erection  used  in  conducting  the  business  of 
any  mine  or  quarry,  or  of  any  bridge,  waggon-way  or  trunk 
for  conveying  minerals  or  other  product  from  any  mine  or 
quarry."'^ 

1  Altered  to  five  by  27  &  28  Vict.  to  Scotland,  56  Geo.  3,  c.  125 ;  Ire- 

c.  47,  s.  2.  land,  5  &  6  Vict.  c.  28,  s.  5. 

"  S.  11  ante,  p.  619.  •>  49  &  50  Vict.  c.  38. 

■■*  24  &  25  Vict.  c.  97,  s.  12.     See,  as  ■>  S.  6  (b). 
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TAXES,    DUTIES,    BATES    AND    TITHES— PAUPER 
SETTLEMENTS. 

«.— LAND    TAX. 

All  quarries,  mines  of  coal,  tin,  lead,  copper,  miindic,  iron  Land  Tax. 
and  other  mines,  iron  mills,  furnaces,  and  other  iron  works, 
salt  works,  and  alum  mines  and  works,  are,  under  the  Act 
38  Geo.  3,  c.  5,  subject  to  Land  Tax.^  And,  although  in 
strictness  mines  or  quarries  cannot,  it  would  seem,  be  properly 
so  called  until  they  are  opened,-  the  Act  probably  applies  to 
them,  although  they  may  not  have  been  opened  when  it  was 
passed.  They  are  nothing  more  than  land  and  the  potential 
profit  of  land  in  existence  at  the  time  the  Act  v;as  passed,'' 


fc.— INCOME    TAX. 
(a)   Propcrtji  Liable — Chaiyjcahlc  Value 

Independently  of  sect.  8  of  the  Act,  2<)  .V-  30  Vict.  c.  3G,  5  &  G  Vict, 
mines  and  quarries  are  assessable  to  the  Income  Tax  under 
Schedule  A.  of  the  Act,  5  &  6  Vict.  c.  35.  Under  No.  III.  of 
that  Schedule  "quarries  of  stone,  slate,  limestone,  and  chalk." 
are  assessable  on  the  amount  of  profits  in  tlie  preceding'  ycai-. 
Under  the  same  number  "mines  of  coal,  thi,  lead,  copin^r. 
mundic,  iron,  and  other  mines,"  are  assessable  on  the  full 
amount  for  one  year,  or  on  an  average  of  the  five  pi-cccdiiig 
years.  But,  if  any  "  mine  "  has,  from  some  unavoidable  cause, 
been  decreased  and  is  decreasing  in  animal  value,  so  that  the 
average  of  five  years  will  not  give  a  fair  estimate  of  the  annual 

1  See  s.  4.  2  Excb.  2.57,  258.     Cf.  li.  v.  Uandall. 

2  See  ante,  p.  2.  4  E.  &  B.  5G4,  509. 
•'  See  Colchester  r.  Kewnev,  L.  R. 
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Slate  mines 
— brickfields. 


■20  &  30  Vict. 
c.  36,  s.  8. 


Effect  of  this 
provision. 


value,  the  annual  value  may,  under  No.  IV.  of  that  Schedule, 
be  computed  on  the  actual  amount  of  profits  in  the  precedmg 
year,  subject  to  the  usual  abatement  on  account  of  dmimution 
of  duty  in  the  current  year.  And  if  any  "mine"  shall  have 
wholly  failed,  the  assessment  may,  under  the  same  number,  be 
wholly  discharged.^  Under  No.  III.  of  that  Schedule,  "iron 
works,  salt  works,  and  alum  mines  or  works,  water  works,  &c., 
railways,  &c.,  and  other  concerns  of  the  like  nature  from  or 
arising  out  of  any  lands,  tenements,  &c.,"  are  assessable  on  the 
profits  of  the  year  preceding.  And,  generally,  all  lands,  tene- 
ments, or  hereditaments  capable  of  actual  occupation,  and  not 
coming  within  the  foregoing  specific  principles,  are,  under 
No.  I.  of  that  Schedule,  assessable  according  to  their  annual 
value. 

As  the  Act  distinguishes  between  "quarries  of  slate"  and 
"mines,"  and  applies  to  each  a  different  principle  of  assess- 
ment, works  for  the  getting  of  slate  are  assessable  as  "quarries," 
and  not  as  "  mines  ;"  although  the  slate  be  obtained  by  under- 
ground working.-  Brick  fields  are  either  within  the  principle 
applicable  to  iron  works,  salt  works,  and  alum  works  ;  or  within 
the  general  principle.'' 

Sect.  8  of  the  Act,  29  &  30  Vict.  c.  36,  enacts  that  "the 
several  and  respective  concerns  described  in  No.  III.  of 
Schedule  A."  of  the  Act,  5  &  6  Vict.  c.  35,  shall  be  assessed 
"  in  the  manner  in  the  said  No.  III.  mentioned,  according  to 
the  rules  prescribed  by  Schedule  D.  of  the  said  Act,  so  far  as 
such  rules  are  consistent  with  the  said  No.  III. ; "  with  a  special 
proviso  as  to  railways.  And  Schedule  D.,  which  provides  for 
the  assessment  in  respect  of  any  "trade,  manufacture,  adven- 
ture, or  concern  in  the  nature  of  trade  not  contained  in  any 
other  Schedule,"  requires  the  assessment  to  be  made  on  a  sum 
not  less  than  the  full  amount  of  the  balance  of  the  profits  or 
gains  "  upon  a  fair  and  just  average  of  three  years." 

Sect.  8  of  the  Act,  29  &  30  Vict.  c.  36,  appears  to  have 


'  'Fifth  rule,  No.  III.,' mentioned 
in  No.  IV.  r.  5.,  is  an  obvious  mistake 
for  '  second  rule,  No.  III.' 

-  Jones  V.  Cwmorthen  Slate  Co.,  4 
Exch.  D.  97;  5  ib.  93.     For  the  dif- 


ference between  a  mine  and  a  quarry, 
see  ante,  pp.  3  et  seq. 

■'  Edmonds  v.  Eastwood,  2  H.  &  N. 
811. 
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abolished  No.  IV.  of  Schedule  A.  of  the  Act,  5  Jc  6  Viet.  c.  35, 
and  to  have  substituted  the  rules  in  Schedule  D.^  As  to  its 
effect  in  other  respects  there  is  considerable  doubt.  It  was  laid 
down  in  Knowlcs  v.  McAdam,-  that  it  makes  the  three-year 
period  applicable  to  such  cases  as  that  of  a  colliery  company, 
formed  for  the  purpose  of  carrying  on  the  business  of  working 
coal  mines.  And  it  was  laid  down  in  Pujhope,  t(:c.,  Co.  v.  Foyer,^ 
that  it  makes  that  period  applicable  to  all  cases  of  mines. 
Knowlcs  V.  McAdam  was,  however,  expressly  dissented  from 
in  Coltness,  cCr.,  Co.  v.  Black ;^  a  case  before  the  House  of 
Lords.  And,  if  the  principle  which  Kitoiclcs  v.  McAdam  and 
Piijliope,  tCc,  Co.  V.  Foyer  laid  down  be  correct,  not  merely 
would  "mines"  be  reduced  from  a  five-j'ear  to  a  three-year 
period,  but  "quarries,"  which,  probably  owing  to  their  compara- 
tive freedom  from  fluctuation  in  value,  were  originally  placed 
in  a  single-year  period,  would  be  raised  from  that  period  to  a 
three-year  period.'^  It  is  hard  to  find  any  solid  reason  why 
these  changes  should  be  made.  It  is  suggested,  especially 
having  regard  to  its  proviso  as  to  railways,  that  by  sect.  8  of 
the  Act,  29  &  30  Vict.  c.  36,  it  was  intended  to  change  to  the 
three-year  period  those  only  of  the  concerns  mentioned  in 
No.  III.  of  Schedule  A.  of  the  Act,  5  &  6  Vict.  c.  35,  which 
consist  of  "iron  works,  salt  springs  or  works,  alum  mines  or 
works,  water  works,  kc,  railways,  &c.,  and  other  concerns  of 
the  like  nature." 

If  the  three-year  period  is  now  applical)le  to  a  colliery  com-  Hyhope,  &c., 
pany,  and  the  company  has  acquired  the  rights  and  lial)iHties 
of  a  previous  coinpan}-,  it  has  not,  under  the  rules  of  Schedule 
D.,  "been  set  up  and  commenced"  within  that  period;  so  as 
to  entitle  it  to  have  the  computation  iiiadc  on  Ihe  average  of 
the  ])alance  from  the  date  of  the  first  "setting  up.""  Nor 
(independently  of  whether  No.  IV.  of  Schedule  A.  is  not  now 

'  See  Ryhope,  &c.,  Co.  v.  Foyer,  7  Blackburn. 
Q.  B.  D.  bOO,  per  Lindley,  J.;  Colt-  '"  Sec  Coltness,  &c.,  Co.   v.   Black, 

ness,  &c.,  Co.  v.  Black,  G  A.  C,  337,  G   A.   C.    338,  per    Lord    Blackburn, 

per  Lord  Blackburn.  Cleasby,  B.,  in  Knowles  v.  ^SIcAdani 

2  3  Exch.  D.  23,  per  Kelly,  C.  B.,  (3  Exch.  D.  30)  refused  to  admit  tiiis 

and  Cleasby  and  Pollock,  BB.  consequence. 

•'  7  Q.  B.  D.  485,  jjcr  Grove  and  "  See  Ryhope,  &c.,  Co.  r.  Foyer,  7 

Lindley,  J.I.  Q.  B.  D.  485. 

••  G  A.  C.  337,  338,  339,  per  Lord 


Co.  V.  Foyer. 
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abolished)/  is  such  a  company  entitled,  under  that  number, 
to  have  its  profits  estimated  in  proportion  to  the  profits 
received  since  the  commencement  of  its  "possession  or 
interest;"  on  the  (ground  that,  by  reason  of  its  possession  or 
interest  having  commenced  within  the  three-year  period,  it 
cannot  make  out  the  statutory  account.-  It  has,  on  the 
contrary,  under  the  rules  of  Schedule  D.,  "  succeeded  to  "  the 
previous  company ;  so  as  to  retain  the  position  which  it  would 
have  held,  if  it  had  been  identical  therewith.'''  It  may,  how- 
ever, under  those  rules,  prove  that  its  profits  and  gains  have 
fallen  short  from  some  "  specific  cause ; "  so  as  to  entitle  it  to 
have  the  computation  made  "on  the  amount  of  the  full  value 
of  the  profits  and  gains  received  annually;"  or,  in  other 
words,  on  the  gains  for  the  current  j-ear.  And  an  extra- 
ordinary depression  in  the  coal  trade  may  not  improperly  be 
called  a  "  specific  cause."  ^ 

The  tax,  as  might  be  expected  from  its  title,  is  essentially 
a  tax  upon  profits  and  gains.  Where,  for  example,  a  principal 
debt  is  made  repayable  by  periodical  instalments,  none  of  the 
instalments  are  chargeable.'  And  where  the  purchase-money 
of  an  estate  is  made  payable  by  periodical  instalments,  although 
each  instalment  may  in  substance  be  partially  compounded  of 
interest,  it  is  not  within  the  purview  of  the  Acts.''  Consistently, 
however,  with  this,  the  tax  is  a  tax  upon  property.  It  assumes 
the  ownership  of  a  mine  or  quarry ;  disregards  the  amount  it 
may  have  cost,  either  in  the  way  of  purchase  or  of  rent ;  pro- 
ceeds to  describe  the  method  of  calculating  its  "  annual  value ; " 
and  declares,  that  this  shall  be  the  average  "  profit  received 
therefrom."  ^  A  mine  owner,  as  distinguished  from  a  merchant 
or  trader,  is  in  fact,  in  every  case  taxed  in  respect  of  his  mine 
as  a  fixed  and  realised  "property,"  which  belongs  to  him,  and 
from  which  he  reaps  an  annual  benefit.  And  the  statutory 
words,  "annual  value,"  or  "profit  received,"  are  used  not  as 
the  subject  of  taxation ;  but  only  as  the  measure  of  the  taxation 
to  which  the  "property"  is  subject.** 


1  See  preceding  page. 

-  See  Ryhope,  &c.,  Co.  v.  Foyer,  sup. 

3  lb. 

•»  II. 

5  Foley    r.    Fletcher,    3    H.    &    N. 


779,  784. 

"  lb.  p.  769. 

7  Coltness  Co.  v.  Black,  6  A.  C.  326, 
per  Lord  Penzance. 

**  lb.  p.  327,  per  Lord  Penzance. 
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It  follows  that  deductions  are  not  allowable  in  respect  of  Allowance! 
capital,  merely  because  it  is  exhausted  or  consumed  in  making 
the  profit.^  They  are  not,  for  example,  necessarily  allowable 
for  amounts  expended  in  sinking  a  pit ;  which  may  constitute 
a  permanent  addition  to  capital.-  Xor,  for  similar  reasons, 
are  they  allowable  for  the  year's  depreciation  of  all  the  pits 
in  a  mine,  whenever  sunk."  Xor  are  deductions  allowable  in 
respect  of  capital,  which  is  withdrawn,-^  or  which  suffers 
diminution.'^  Xor  are  deductions  allowable  in  respect  of  sub- 
scriptions to  an  association  which  indemnified  its  subscribers 
against  losses  occasioned  by  strikes.*^  However  it  may  be, 
that  in  some  cases  a  mine  owner  is  entitled  to  an  allowance  in 
respect  of  the  cost  of  sinking  a  pit,  if  that  pit  be  exhausted  by 
the  workings  of  the  year  in  which  it  is  sunk.'  And  deductions 
are  always  allowal^le  for  depreciation  of  machinery  or  plant."* 

(/3)  Person  Liahlr. 

In  the  cases  subject  to  the  specific  principles  prescribed  b}'  Generally, 
the  Act,  5  &  6  Yict.  c.  35,^  the  duty  is,  under  Xo.  III.  of 
Schedule  A.,  chargeable  on  the  person,  corporation,  compan}-, 
or  society,  carrying  on  the  concern;  or  on  their  agents, 
treasurers,  or  other  officers  ;  on  the  amount  of  the  produce  or 
value ;  and  before  paying,  rendering,  or  distributing  the  same 
either  between  the  different  persons  or  members,  or  to  the 
owner  of  the  soil  or  property,  or  to  any  creditor  or  other 
claimant.  And  all  such  persons,  companies,  or  societies  are 
bound  to  allow  out  of  such  produce  or  value  a  proportionate 
deduction  of  the  duty.  And,  in  respect  of  any  mine  carried 
on  by  a  company  of  adventurers,  the  duty  is,  under  the 
same  number,  chargeable  on  the  company  jointly.     ]')ut  any 

•  Addie  i'.  Inland  Revenue,  cited  in  '  See  Coltness  Co.  r.  Black,  G  A.  C. 

Forder  v.  Handyside,  1  Exch.  D.  233  ;  324,  ^JC'"  Lord  Cairns ;   339,  per  Lord 

Coltness  Co.  v.   Black,  6  A.  C.  315.  Blackburn  :    sec,    however,    32G,  ]irr 

The  latter  case  overruled  Knowles  v.  Lord  Penzance. 

McAdam,  3  Exch.  D.  23.  "  See  41  &  42  Vict.  c.  15,  s.  12.    Seo, 

-  Addie  v.  Inland  Revenue,  .s»p.  before     the    Act,    Addie    r.    Inland 

■^  Coltness  Co.  r.  Black,  sup.  Revenue,  siq).  ;  Forder  r.  Hundyrtido, 

•♦  See  Sch.  D.  of  5  &  G  Vict.  c.  35.  sup.     Cf.,  as  to  allowances  in  the  cano 

■^  5  &  G  Vict.  c.  35,  s.  159.  of  rating,  j^osf,  p.  033. 

•"■  Rhymney,    &c.,    Co.    i'.   Fowler,  «  See  «»/<•,  pp.  021.  G22. 

189G,  2  Q.  B.  79. 
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adventurer  may  claim  to  be  charged  separately ;   in  order  to 
set  off  his  loss  in  one  concern  against  his  profits  in  another. 

Every  person,  who  is  liable  to  the  payment  of  any  rent, 
or  any  yearly  interest  of  money,  or  any  annuity  or  other 
annual  payment ;  whether  payable  half  yearly,  or  at  shorter 
or  more  distant  periods  ;  may,  on  making  the  payment,  deduct 
and  retain  the  amount  of  the  duty  according  to  the  rate.^ 
Accordingly,  where,  on  the  lease  of  a  brick  field,  there  was  a 
reservation  for  "royalty  or  brick  rent  the  yearly  sum  of  ^100," 
and  for  every  thousand  bricks  to  be  made  in  any  year  over 
and  above  the  first  million  "an  additional  royalty  or  brick  rent 
of  2.S.,"  it  was  held  that  the  lessee  was  entitled  to  deduct  and 
retain  thereout  the  amount  of  the  dut3\~  Of  course,  however, 
the  person  claiming  the  right  to  deduct  must  show  in  the  first 
instance  a  liability  to  the  charge.  Where,  for  instance,  on  the 
lease  or  sale  of  a  mine,  the  consideration  is  a  fixed  sum  pay- 
able by  periodical  instalments,  as  none  of  the  instalments  are 
in  fact  chargeable,'"  they  are  not  sums  out  of  which  the  duty 
may  be  deducted.''^ 

(y)  Place  of  LiahiUtif . 

Under  No.  IV.  of  Schedule  A.  of  the  Act,  5  &  6  Vict.  c.  35, 
"mines  of  coal,  tin,  lead,  copper,  mundic,  iron,  and  other 
mines,"  are  chargeable  in  the  place  where  they  are  situate,  or 
where  their  produce  is  manufactured. 


(8)  Apiieals. 
Aijpcais.  Persons  assessed  for  mines  or  quarries  may,  if  they  think 

proper,  appeal  against  such  assessment  to  the  Commissioners 
for  special  purposes  instead  of  to  the  Commissioners  for 
general  purposes." 


c— DEATH    DUTIES. 

Estate  Duty.        Mines,    like  all  other  property  passing  on  the  death  of  a 
person    dying  after  the  1st  of  August,  1894,  are  subject  to 


1  5  &  G  Vict.  c.  35,  s.  102 ;  IG  &  17 
Vict.  c.  34,  s.  40 ;  Sch.  D. 
'   -  Edmonds  v.  Eastwood,  2  H.  &  N. 
811. 


'■'■  Ante,  p.  624. 

"  Taylor  v.  Evans,  1  H.  &  N.  101 ; 
Foley  V.  Fletcher,  3  ih.  769. 
■^  23  &  24  Vict.  c.  14,  s.  7. 
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estate  cluty.^  And,  for  the  purposes  of  such  duty,  the  prmcipal 
vahie  of  all  property  is  the  price,  which,  in  the  opinion  of  the 
Commissioners  of  Inland  Eevenue,  such  property  would  fetch, 
if  sold  in  the  open  market  at  the  time  of  the  death  of  the 
deceased.- 

The   principal  value   of  real  property  for  the  purpose  of  Succession 
succession  duty  is,  in  the  case  of  a  person  dying  after  the  1st 
of  August^   1894,  ascertainable   in   like   manner   as   for  the 
purposes  of  estate  dut3\-' 


Duty. 


fZ.— RATES. 


(a)  Propcrtji  Lialilc. 

Mines    and   quarries  of  every  description  are  rateable   to  Mines  and 
the  relief   of  the   poor;^    and   are  also   liable  to  all  county  ^^'^^^^'^''" 


'  Finance  Act,  189i,  ss.  1,  22  (/'). 

-  lb.  s.  7  (5). 

:*  16.  s.  18  (2).  Under  the  Succ. 
Duty  Act  the  yearly  value  of  an  open 
(as  to  open  and  new  mines,  see  ante, 
pp.  -32  it  scq.)  mine  was  ascertainable 
upon  the  average  profits  or  income, 
after  deducting  all  necessary  out- 
goings, during  sucli  a  number  of 
preceding  years  as  might  be  agreed 
upon  between  the  Commissioners  ajid 
the  successor.  And  if  no  agreement 
was  come  to,  the  principal  value  was 
required  to  be  ascertained ;  and  the 
annual  value  was  then  considered  to 
be  equal  to  interest  at  .4-3  per  cent. 
per  annum  on  the  amount  of  such 
principal  (s.  26).  It  is  probable  that 
new  mines  had  an  annual  value  within 
the  meaning  of  the  Succ.  Duty  Act. 
-Although  they  neither  yield,  nor  are 
capable  in  their  existing  state '  of 
yielding,  any  annual  income,  yet  thCy 
are  saleable,  and  would  fetch  con- 
siderable sums  in  the  market.  Sec 
A.-G.  V.  Sefton,  11  H.  L.  C.  257, 
2G8,  2)ci-  Lord  Westbury.  "  Unopened 
mines"  at  p.  2G8  is  no  doubt  a  mis- 
print for  "  opened  mines."  Lord 
Chelmsford  seems  to  have  inclined  to 
the  same  view  (see  p.  279).  But  Lord 
Wensleydale   refused   to  express    an 


opinion  upon  the  point  (see  p.  273). 
See  the  question  asked  by  Lord  Wens- 
leydale at  p.  263.  The  House  of  Lords 
affirmed  A.-G.  v.  Sefton,  2  H.  &  C. 
362 ;  in  which  the  majority  of  the 
Court  were  of  opinion,  that  unopened 
mines  were  not  within  the  Act. 
Property,  which  is  increased  in  value 
by  the  discovery  of  minerals  therein, 
the  previous  existence  of  which  was 
unknown,  was  not  within  the  con- 
templation of  the  Succ.  Duty  Act. 
See  A.-G.  v.  Sefton,  11  H.  L.  C.  271, 
2)er  Lord  Wensleydale.  See  the  ques- 
tion asked  by  Lord  Westbury  at 
p.  202. 

J  43  Eliz.  e.  2;  Hat.  Act,  LS7-i 
(.37  &  38  Vict.  c.  54),  s.  3.  Prior  to 
the  latter  Act  the  law  as  to  the  rate- 
ability  of  mines  and  quarries  to  the 
poor  was  in  a  very  anomalous  state. 
By  43  Eliz.  c.  2,  it  was  enacted  (s.  1) 
that  the  churchwardens  and  overseers 
of  every  parish  should  raise  by  taxa- 
tion of  every  "occupier  of  lands, 
houses,  tithes,  coal  mines,  or  saleable 
underwoods,"a  sufficient  sum  of  money 
for  the  relief  of  the  poor  according  to 
the  ability  of  the  parish.  Limeworks 
(Atkins  r.  Davis,  Cald.  3.38;  R.  v. 
Albcrbury,  1  P]ast,  534)  ;  brickworks 
(R.  I'.  Westbrook,  R.  v.  Evcrist,  10  Q. 
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B.  178) ;  slateworks  (R.  v.  Woodland, 
2  East,  164) ;  clay  pits  (R.  v.  Brown, 
8  East,  528) ;  and  gravel,  sand,  or 
marl  pits  (R.  v.  Woodland,  2  East, 
167) ;  which  were  really  such,  and 
were  not  mines  in  the  proper  sense  of 
that  word  {ante,  p.  5)  ;  were  treated 
as  "lands"  within  the  meaning  of  the 
Act ;  and  were  therefore  rateable. 
Coal  mines  having  been  expressly 
mentioned  in  the  Act  were,  of  course, 
also  rateable.  But,  having  been  alone 
mentioned,  a  long  course  of  decision 
had  established,  that  lead  mines  (Lead 
Co.  V.  Richardson,  3  Burr.  1341  ; 
Rowls  V.  Gells,  2  Cowp.  453)  ;  iron- 
stone mines  (R.  v.  Cunningham,  5 
East,  478;  R.  r.  Bilston,  5  B.  &  C. 
851  ;  Crawshay  r.  Morgan,  L.  R.  4  Q. 

B.  581 ;  aflfirmed  Morgan  r.  Crawshay, 
L.  R.  5  H.  L.  304 ;  Guest  v.  East  Dean, 
L.  R.  7  Q.  B.  334  ;  Kittow  v.  Liskeard, 
10  ih.  15) ;  limestone  mines  (R.  v. 
Sedgley,  2  B.  &  Ad.  65)  ;  freestone 
mines  (R.  v.  Dunsford,  2  A.  &  E.  568  ; 
R.  V.  Randall,  4  E.  &  B.  564) ;  clay 
mines  (R.  v.  Brettel,  3  B.  &  Ad.  424) ; 
salt  mines  (R.  v.  Sedgley,  2  B.  &  Ad. 
74)  ;  and  all  other  mines  than  coal 
mines  (R.  v.  Baptist  Mill  Co.,  1  M.  & 
S.  618  ;  Crease  v.  Sawle,  2  Q.  B.  886  ; 
Kittow  V.  Liskeard,  sup.  12 ;  Thursby  v.. 
Briercliffe-with   Extwistle,    1895,    A. 

C.  37,  38)  ;  could  not  be  treated  as 
"  lands,"  and  were  exempt  from  the 
liability.  It  had  also,  by  a  very 
peculiar  doctrine  {per  Blackburn,  J., 
in  Roads  v.  Trumpington,  L.  R.  6 
Q.  B.  64),  been  established,  that, 
where  mines  other  than  coal  mines 
were  in  lease  or  occupation  ;  and  the 
lessor,  or  person  receiving,  received 
a  money  rent  (R.  v.  Rochester,  12 
East,  353  ;  R.  v.  Baptist  Mill  Co.,  sup. 
619 ;  R.  V.  Welbank,  4  M.  &  S.  222 ; 
R.  V.  Tremayne,  4  B.  &  Ad.  162 ;  R.  r. 
Crease,  11  A.  &  E.  577) ;  or  a  propor- 
tionate part  of  the  produce  of  the 
mines  in  an  altered  state  (R.  r.  Pom- 
fret,  5  M.  &  S.  139) ;  he  was  not  liable 
to    be    rated :    but    that,    where    he 


received  a  proportionate  part  of  the 
produce  in  its  natural  and  primitive 
state ;  as  under  the  custom  of  tin- 
bounding  in  Cornwall  (R.  v.  St.  Agnes, 
3  T.  R.  480;  R.  v.  Crease,  11  A.  &  E. 
677;  Crease  v.  Sawle,  2  Q.  B.  862, 
886  ;  ante,  pp.  496, 497)  ;  or  under  the 
custom  of  Derbyshire  (Rowls  v.  Gells, 
2  Cowp.  451 ;  ante,  p.  581) ;  or  under 
express  stipulation  (R.  v.  Baptist  Mill 
Co.,  1  M.  &  S.  612.;  R.  v.  St.  Austell, 
5  B.  &  Al.  693;  R.  v.  Todd,  12  A.  & 
E.  816) ;  he  was  so  liable.  And  it 
had  been  further  established,  that  the 
occupiers  of  surface  land,  with  build- 
ings and  machinery  thereon  ;  or  of  a 
watercourse  ;  used  in  connection  with 
a  mine  not  itself  rateable  under  the 
Act  of  Eliz. ;  were  rateable  in  respect  of 
such  surface  buildings  and  machinery 
(Guest  V.  East  Dean,  L.  R.  7  Q.  B.  334 ; 
Kittow  r.  Liskeard,  10  ib.  7) ;  or  of 
such  watercourse  (Talargoch  Co.  v.  St. 
Asaph,  L.  R.  3  Q.  B.  478) :  overruling 
R.  V.  Bilston,  5  B.  &  C.  851 ;  according 
to  which  the  subsidiary  property  was. 
to  be  regarded  as  part  of  the  mine' 
itself,  and  as  not  therefore  rateable. 
The  Rat.  Act,  1874  (s.  3)  extended 
the  liability  to  mines  of  every  kind 
not  mentioned  in  the  Act  of  Eliz. 

^  Under  the  consolidating  Act,  15  & 
16  Vict.  c.  81,  all  hereditaments  then- 
rateable  to  the  relief  of  the  poor  were 
made  rateable  to  the  county  rates  ; 
and  by  the  Rat.  Act,  1874  (ss.  10,  15),. 
all  hereditaments  thereby  made  rate- 
able to  the  relief  of  the  poor  (see 
snpra)  were  made  rateable  to  the 
county  rates. 

2  See  5  &  6  Will.  4,  c.  76,  s.  92; 
Rat.  Act,  1874,  ss.  10,  15. 

:'  The  Act  5  &  6  Will.  4,  c.  50,  s.  27, 
made  rateable  for  highway  purposes 
"  all  property  now  liable  to  be  rated 
and  assessed  to  the  relief  of  the  poor, 
provided  that  the  same  rate  shall  also 
extend  to  such  woods,  mines,  and 
quarries  of  stone  or  other  heredita- 
ments, as  have  heretofore  been  usually 
rated  to  the  highwavs."     The  liabilitv 
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'Svatching"*  rates, ^  and  other  local  rates  leviable  upon  property 
rateable  to  the  relief  of  the  poor.- 

And   the    rateability   extends  to  surface  lands,  roads  and    Subsidiary 
^Yatercourses ;  and  to  shafts,  buildings,  and  machinery ;  used  ^^^"^P^"-'*^'" 
in  connection  with  a  mine  or  quarry.-^    And  it  also  extends  to 
land,  buildings,  and  machinery;    and   to  roads;    of  which  a 
person  working  a  mine  or  quarry  is  in  exclusive  occupation  ; 
although  he  be  only  working  under  a  licence.^ 

Mines  or  quarries,  if  they  are  actually  being  worked,  are 
rateable,  although  thsy  may  be  unprolitable.-^  They  are  not, 
however,  rateable  before  they  are  worked,  and  become  pro- 
ductive ;  '^  or  after  they  have  ceased  to  be  productive."  And, 
although  the  occupiers  of  mines  or  quarries,  which  have  ceased 
to  be  productive,  are  rateal)le  in  respect  of  surface  lands 
occupied  therewith ;  they  are  not  rateable  in  respect  of  build- 
ings, boilers,  engines,  plant,  or  railways  so  occupied ;  if  these 
things  are  in  substance  only  part  thereof,  and  are  not  shown 
to  liave  any  independent  value."* 


Rateability 
depends  on 
working, 
not  profitable- 
ness. 


(/?)   ChariiiUihle  VaJne. 
With  respect  to  "  lighting  "  and  "  watching,''  the  Act  8  &  4   "Lighting" 

and  "  watch - 

\\  ill.  4,  c.  90,  s.  33,  provides  that  the  overseers  of  the  poor  of  ing." 


under  this  Act  to  highway  rates  was, 
accordingly,  capable  of  a  greater 
extension  than  the  liability  to  poor 
rates ;  which,  so  far  as  related  to 
mines,  was  confined  to  coal  mines 
[ante,  p.  628,  n.).  And  it  was  decided, 
that  this  liability  was  not  limited  to 
the  identical  mines  actually  rated 
before  the  passing  of  the  Act ;  but 
that  it  applied  to  mines  of  the  same 
description  as  those  previously  usually 
rated  in  the  parish  in  question, 
although  opened  and  worked  for  the 
first  time  subsequently  to  the  passing 
of  the  Act.  See  R.  v.  RandaU,  4  E.  & 
B.  564,  a  case  of  a  stone  mine.  By 
the  Rat.  Act,  1874,  all  hereditaments 
thereby  made  rateable  to  the  relief  of 
the  poor  were  made  rateable  to  the 
highway  rates:  ss.  10,  15.  See  also 
Pub.  Hea.  Act,  1875,  ss.  144,  216. 
'  See  3  &  4  Will.  4,  c.  90,  s.  9;  Pub. 


Hea.  Act,  1875,  s.  163;  Rat.  Act,  1874, 
ss.  10,  15. 

-  See  as  to  "general  district  rate," 
Pub.  Hea.  Act,  1875,  s.  211.  See  also 
Rat.  Act,  1874,  ss.  10,  15. 

■'  See  ante,  p.  628,  n.  See  also 
R.  V.  Granville,  9  B.  &  C.  188  ;  Tync 
Co.  V.  Wallsend,  46  L.  J.  :Nr.  C.  185; 
Holywell  Union,  kc,  v.  Halkyn 
Drainage  Co.,  1895,  A.  C.  117. 

•*  Roads  r.  Trumpington,  L.  R.  6  t^. 
B.  56 ;  Kittow  i-.  Liskeard,  10  ib.  7. 
A  mere  licensee,  as  such,  is  not  rate- 
able :  nee  2wst,  p.  631. 

''  R.  V.  Parrot,  5  T.  R.  593,  596 ;  R. 
V.  Bedworth,  8  East,  387;  R.  r.  St. 
Austell,  5  B.  &  Al.  699. 

'■•  R.  V.  Rocliestcr,  12  East,  358 ;  R. 
V.  Fayle,  27  L.  T.  65. 

7  R.  V.  Bedworth,  xiip.;  R.  r.  Wcwt- 
brook,  10  Q.  B.  202. 

"  Tyne  Co.  v.  Wallsend,  •mp. 
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Thursbj-  v. 
Briercliffe- 
with 
Extwistle. 


Hypothetical 
rent — mines 
(not  being  tin, 
lead,  or 
copper)  and 
quarries. 


any  parish,  to  which  the  provisions  of  the  Act  shall  be  extended, 
"shall,  for  the  purpose  of  collecting,  raising,  and  levying  the 
rate  necessary  for  the  purposes  of  this  Act,  proceed  in  the 
same  manner,  and  have  the  same  powers,  remedies,  and 
privileges  as  for  levying  money  for  the  relief  of  the  poor  in 
the  said  parish ;  provided  always  that  owners  and  occupiers 
of  houses,  buildings,  and  property  (other  than  land)  rateable 
to  the  relief  of  the  poor  in  any  such  parish  shall  be  rated  at 
and  pay  a  rate  in  the  pound  three  times  greater  than  that 
at  which  the  owners  and  occupiers  of  land  shall  be  rated  at 
and  pay  for  the  purposes  of  this  Act." 

In  Thnvshji  v.  B)-iercliJf'c-icitJt  Extwistle^  the  appellants' 
premises  consisted  of  coal  mines,  500  feet  at  least  below  the 
surface,  and  having  no  shaft  or  opening  to  the  surface  within 
the  respondents'  township ;  and  therefore  deriving  no  benefit 
from  the  rate.  It  was  contended  that  such  mines  were  "  land," 
and  not  "property  (other  than  land);"  and  that  the  appel- 
lants were  therefore  liable  to  be  rated  on  the  lower  scale  only. 
It  was,  however,  held,  that  "land"  was  used  in  the  same 
sense  in  which  it  was  used  in  the  statute  43  Eliz.  c.  2 ;-  that 
it  did  not  therefore  include  coal  mines ;  and  that  accordingly 
coal  mines  were  "property  (other  than  land)."'' 

Mines  or  quarries,  other  than  tin  mines,  lead  mines,  or 
copper  mines,  are  rateable  upon  an  estimate  "of  the  rent 
at  which  the  same  might  reasonal)ly  be  expected  to  let  from 
year  to  year ;  free  of  all  usual  tenants'  rates,  and  taxes,  and 
tithe  commutation  rent-charge  (if  an}-) ;  and  deducting  there- 
from the  probable  average  annual  cost  of  the  repairs,  in- 
surance, and  other  expenses,  if  any,  necessary  to  maintain 
them  in  a  state  to  command  such  rent."^  Where  such  mines 
or  quarries  are  in  the  occupation  of  a  lessee ;  although  the 
sums,  which  he  pays,  whether  by  way  of  rent  strictly  so 
called,  or  by  way  of  royalt}',  or  by  way  of  rent  and  royalty. 


1  1895,  A.  C.  32. 

-  See  ante,  p.  628,  n. 

•'  Affirming  S.  C.  {per  Lopes  and 
Davey,  L.J  J.,  the  latter  hesitating), 
1894,  2  Q.  B.  11,  which  affirmed  S.  C. 
1894,  1  Q.  B.  5G7.  Cf.  Crayford  r. 
Rutter,  W.  N.,  1897,  p.  32,  a  case  of  a 
brick-field. 


■*  See  the  Par.  Ass.  Act,  6  &  7  Will. 
4,  c.  96,  s.  1.  See  also  15  &  16  Vict. 
c.  81,  s.  6;  Pub.  Hea.  Act,  1875, 
s.  211.  Cf.  the  decision,  before  the 
Par.  Ass.  Act,  of  R.  v.  Attwood,  6  B. 
&  C.  277.  As  to  mines  in  Ireland,  see 
Comm.  of  Valuation  v.  Clonbroclc 
Coal  Co.,  1896,  2  I,  R.  560. 
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do  not  necessarily  form  the  basis  of  the  rate  in  the  sense  of 
determining  its  amount;  they  are  all  within  the  statutory 
meaning  of  ''  rent,"^ 

In  the  Eat.  Act,  1874,  the  follo^ying  words,  when  applied  Tin,  lead,  or 
to  a  tin,  lead,  or  copper  mine,  have  or  include  the  following  ^Suton-^^ 
meanings  : — The  word  "  mine,"  when  a  mine  is  occupied  under  ^^'"""g'^  o^ 
a  lease,  includes  the  underground  workings,  and  the  engines,   "dues," 

1  •  11,  T        1  1  ,       ^  '■  lease,'"  and 

machinery,  workshops,  tramways,  and  other  plant,  buildings  "fine." 
(not  being  dwelling-houses),  and  works  and  surface  of  land 
occupied  in  connection  with,  and  for  the  purposes  of,  the  mine, 
and  situate  within  the  boundaries  of  the  land  comprised  in 
the  lease  or  leases,  under  which  the  dues,  or  dues  and  rent, 
are  payable  or  reserved.  The  word  "dues"  means  dues, 
royalty,  or  toll,  either  in  money,  or  partly  in  money  and  partly 
in  kind ;  and  the  amount  of  dues,  which  are  reserved  in  kind, 
means  the  value  of  such  dues.  The  word  "lease"  means 
lease  or  sett,  or  licence  to  work,  or  agreement  for  a  lease  or 
sett,  or  licence  to  work.  And  the  word  "fine"  means  fine, 
premium,  or  foregift,  or  other  payment  or  consideration  in  the 
nature  thereof.- 

Where  a  tin,   lead,  or   copper   mine   is  occupied  under  a   statutory 
"  lease  "  or  "  leases  "  granted  without  "  fine,"  on  a  reservation  " gross  value" 
wholly  or  partly  of  "  dues  "  or  rent,  the  "  gross  value  "  is  the  "j^'|\  .i,™\a'i 
annual  amount  of  the  whole  of  the  "dues"  during  the  year  value." 
ending  on  the  31st  December  preceding  the  date  at  which  the 
valuation  list  or  poor-rate'^  is  made;  in  addition  to  the  annual 
amount  of  any  reserved  fixed  rent,  which  may  not  be  i)aid  or 
satisfied  by  such  "  dues."     And  the  "  rateable  annual  value  " 
is  the  same  as  the  gross  value  ;  except  that,  where  the  person 
receiving  the  "dues"  or  rent  is  lial)l(!  for  I'cpairs,  insurance, 
or  other  expenses  necessary  to  maintain  the  mine  in  a  state  to 
command  the  annual  amount  of  "  dues"  or  rent,  the  average 
annual  cost  of  the  repairs,  insurance,  and  other  expenses  for 
which  he  is  so  lial)le,  is  deducted  from  the  gross  vuhu.;  for  the 
purpose  of  calculating  tin;  rateable  value.'     AVlierc  ai<y  such 

'  R.  V.  Attwood,  srq). ;  R.  r.  We.st-  -  See  s.  7. 

brook,  R.   v.   Everist,   10  Q.  B.  178,  ■'  Sue  s.  15. 

203,    207 ;    Comm.   of    Valuation    v.  ^  S.  7. 
Clonbrock  Coal  Co.,  sup. 
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mine  is  occupied  under  a  "  lease,"  granted  wholly  or  partl}^  on 
a  "fine;"  or  where  any  such  mine  is  occupied  and  worked 
by  the  owner ;  or,  in  the  case  of  any  other  such  mine,  to 
which  the  other  provisions  as  to  tin,  lead,  and  copper  mines 
do  not  apply,  and  of  which  the  royalty  or  "dues"  are  not 
wholly  reserved  in  kind ;  ^  the  gross  and  rateable  annual  value 
are  the  annual  amount  of  the  "dues,"  or  "  dues"  and  rent, 
at  which  the  mine  might  reasonably  be  expected  to  let  without 
"fine"  on  a  lease  of  the  ordinary  duration,  according  to  the 
usage  of  the  country ;  if  the  tenant  undertook  to  pay  all 
tenants'  rates  and  taxes,  and  tithe  rent-charge ;  and  also  the 
repairs,  insurance,  and  other  expenses  necessary  to  maintain 
the  mine  in  a  state  to  command  such  annual  amount  of 
"dues,"  or  "dues"  and  rent.- 
Snaiibeach  A  lease  comprised  a  lead  mine,  land,  and  works ;  the  mine 

—double  and  most  of  the  works  being  in  the  union  in  question,  and 

rating.  ^^^^  ^,^^^j  ,^^^^  ^^iq  remaining  works  being  in  the  neighbouring 

union.  After  the  ore  was  crushed  and  washed,  it  was  taken 
by  a  tramway  about  half-a-mile  to  a  smelting  house,  forming 
part  of  the  works  in  the  neighbouring  union,  and  was  there 
converted  into  lead  for  sale.  It  was  held,  (1)  that  the  crushing, 
washing,  and  smelting  works  were  all  included  under  "  mine," 
as  above  defined,  as  being  "in  connection  with,  and  for  the 
purposes  of  the  mine;"  (2)  that  the  rating  authorities  were 
not  entitled  to  assess  any  part  of  the  mine  twice  over ;  and, 
accordingly,  (3)  that,  in  order  to  obtain  the  rateable  value  of 
the  mine  in  the  union  in  question,  a  deduction  should  be  made 
from  the  gross  dues  in  respect  of  the  rateable  premises  in  the 
neighbouring  union.'' 
Royalty.  In  making  a  prospective  rate  on  a  lessee,  who  pays  royalty, 

the  rate  should,  in  order  to  calculate  the  royalty,  be,  in 
general,  assessed  on  the  following  principle  : — Eegard  should, 
in  general,  be  had  to  the  quantum  which  the  plant  and 
machinery  used  in  the  particular  working  are  capable  of  pro- 
ducing within  the  year  of  rating,  in  the  absence  of  proof, 
that  such  quantum  cannot  or  will  not  be  produced ;  and  on 
the   quantum  which    they  are  supposed   to   produce  in   the 

'  Sec  s.  13.  •'  Snailbeacli  Co.  v.  Forden,  35  L.  T., 

-  See  s.  7.  N.  S.  514. 
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l^articular  year.^  If,  however,  the  lessee  shows  that  he 
could  not  prudently  contract  by  anticipation  to  pay  more 
than  an  amount  smaller  than  the  calculated  royalty,  the 
smaller  amount  will  he  the  true  criterion  according  to  which 
to  rate  him.- 

A  licensee  of  the  right  of  working  coprolites  in  a  parish,  in  Enhanced 
which  the  rates  were  made  quarterly,  dug  ten  acres  every  ^''^"'^' 
year ;  and  was  in  possession  of  ten  acres  one  whole  year ;  but 
only  exhausted  about  two  and  a  quarter  acres  in  each  quarter. 
Three  acres  and  a  half  were  the  greatest  quantity  used  by  him 
at  any  one  time  for  coprolite  purposes  ;  and  six  acres  and  a 
half,  from  which  the  coprolites  had  been  raised,  always  lay 
unproductive.  His  occupation  was  perpetually  shifting.  It 
was  held,  that  he  was  rateable  in  each  quarterly  rate  in  respect 
of  ten  acres  at  their  enhanced  or  coprolite  value.-'  The  amount, 
at  which  property  used  in  connection  with  a  mine  is  rateable, 
is  not  the  mere  amount  of  the  agricultural  value  of  the  land 
on  which  such  property  stands  ;  but  the  amount  of  the  en- 
hanced value  which  the  land  has  through  the  existence  of 
such  property.^ 

The  convenience  and  situation  of  a  mine  or  quarry  should  Convenience 

1  .,         ,    .  ,.        ,.  .  1  •!•,  T.  i'  1    and  situation 

be  considered  m  estimating  its  rateability.     iiut   the  actual  —profits, 
profits  which  its  occupier  makes  are  not  material,  and  cannot 
be  allowed  to  inlluence  the  assessment."' 

An  allowance  may  be  made  in  respect  of  rates  on  account  of  Aiiownnees. 
the  necessity  of  repairing  and  replacing  works  and  engines." 
But  in  no  case  can  an  allowance  be  made  for  ex})enditure  in 
rendering  mines  or  quarries  productive. "^  Nor  can  tlie  amount 
of  the  rate  be  affected  by  the  circumstance  that  the  suliject- 
matter  is  being  gradually  exhausted."' 

'  11.  r.  Westbrook,  K.  v.  Everist,  10  '■  H.  v.  To)niinson,  i)  H.  &.  C.  103, 

Q.  B,  178.  IGG;  K.  r.  (iranville,  ib.  I'Jl. 

-  Ib.     See  p.  20G.  '  R.   r.  .Attwood,  (>  ib.  077;    K.   r. 

3  K.  V.  Whaddon,  L.  R.  10  Q.  B.  Westbrook,  R.  r.  Eveiist,  10 Q.  B.  17H; 

230,  ^)cr  Mellor,  Lush,  and  Archibald,  Coltness  Co.  v.  Black,  G  A.  C.  331; 

JJ.  ;  Cockburn,  C.J. ,  dissenting.  Comni.    of    Valuation    v.    Clonbrock 

■•  Sec  Talargoch  Co.  v.  St.   Asaph,  Coal  Co.,  18'JG,  2  I.  R.  5G0. 

L.  R.  3  Q.  B.  478 ;  9  B.  &  S.  210 :  a  >*  R.  v.  Attwood,  siij). ;  R.  r.  West- 

case  of  a  watercourse.  brook,  R.  r.  Everist, ««;». ;  Coltness  Co. 

'"  R.  V.  Aylesford,  2G  L.   T,  N.  S.  r.  Black,  swyj.    Cf.,  as  to  Income  Tax, 

•G18.  ante,  p.  G25. 
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Generally. 


Licensee. 


Grantee  of 
easement. 


(y)  Person  LlaJdc. 

The  person  liable  is  the  occupier.^  And  by  this  is  meant 
the  person  who  has  the  sole  and  exclusive  possession  ;  -  either 
b}'  himself,  or  by  his  servants  or  agents.'^ 

A  person,  who  has  a  mere  licence  to  remove  the  produce  of 
a  mine  or  quarry,  without  more,  is  not  an  occupier  of  it ;  and 
is  not,  therefore,  rateable.^  And,  although  a  person  Avho  has 
a  licence  to  work  a  whole  mine  or  quarry,  and  who  enters  on 
a  part,  may  be  in  constructive  possession  of  the  whole,''  he  is 
only,  for  rating  purposes,  in  occupation  of  the  part."  But 
where  a  licensee  has  an  exclusive  right  to  occupy  the  soil 
containing  the  mine  in  question,  he  may  be  rateable  in  respect 
of  such  soil.'^  And  where  a  licensee  agreed  to  "forthwith 
enter  upon "  land,  and  there  dig,  and  efiectually  fence  the 
excavations,  and  complete  them  by  a  given  time,  and  reinstate 
the  land,  and  then  "yield  and  deliver  up"  the  land  to  the 
grantor  ;  and  the  excavations  and  works  contemplated  by  the 
agreement  required  a  constant  occupation  of  the  land  ;  and  it 
was  impossible  to  use  the  land  for  any  other  purpose  from 
the  commencement  of  the  excavations  until  the  reinstatement ; 
it  was  held,  that  the  licensee  had  the  exclusive  right  to  occup}' 
the  soil ;  and  was  rateable  accordingl}'."^ 

A  person,  who  has  a  mere  easement  to  use  a  wayleave,'^  or 
waterleave,^*^  for  mining  purposes,  is  not  an  occupier ;  so  as  to 
make  him  rateable  in  respect  of  it.  But  if,  under  a  grant  of  a 
wayleave  with  liberty  to  erect  a  bridge,  the  grantee  makes 
a  way,  and  incloses  it,  and  thereby  excludes  all  other  persons, 
he  becomes  an  occupier  of  the  wayleave  for  rating  purposes. ^"^ 


1  See  s.  1  of  43  Eliz.  c.  2,  cited  ante, 
p.  627,  n.\ 

-  Talargoch  Co.  v.  St.  Asaph,  L.  R. 
3  Q.  B.  484;  Kittow  v.  Lislieard,  10  ib. 
13,  14  ;  R.  V.  Whaddon,  ih.  242. 

■^  Kittow  i\  Liskeard, L.  R.  10 Q.  B.  7. 

■*  See  R.  V.  Trent  Co.,  4  B,  &  C.  57 ; 
R.  V.  Alnwick,  9  A.  &  E.  444  ;  Roads 
V.  Trumpington,  L.  R.  6  Q.  B.  G2  ; 
Morgan  v.  Crawshay,  L.  R.  5  H.  L. 
316;  Kittow  v.  Liskeard,  L.  R.  10 
Q.  B.  13  ;  R.  r.  Whaddon,  ib.  244.     Cf. 


L.  &  N.  W.  R.  r.  Buckmaster,  ib.  70, 
444. 

'"  See  ante,  p.  54. 

'■  R.  V.  Fayle,  27  L.  T.  64,  65. 

7  Ib. ;  Roads  v.  Trumpington,  L.  R. 
6  Q.  B.  56. 

**  Roads  r.  Trumpington,  L.  R.  6 
Q.  B.  56. 

'•'  R.  V.  Jolliffe,  2  T.  R.  90. 

1"  Talargoch  Co.  r.  St.  Asaph,  L.  R. 
3  Q.  B.  484. 

11  R.  V.  Bell,  7  T.  R.  598. 
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And,  if  the  grantee  of  a  waterleave  constructs  a  watercourse 
with  pipes  and  culverts,  he  becomes  an  occupier  of  the  hind 
containing  them.^ 

The  members  of  a  cost-book  company  may  have  an  occu-  Cost-book 
pation  for  rating  purposes.-     But  the  purser,  secretary,  and  ^°"^P^">- 
chief  managing  agent  for  the  lime  being,  of  any  tin,  lead, 
or  copper  mine,  or  any  of   them,  may,  if   the  overseers  or 
other  rating  authorit}-  think  fit,  be  rated  as  the  occupier.-^ 

The  interest  of  a  galee  of  mines  or  quarries  in  the  Forest  Gaiec. ' 
of  Dean,  or  Hundred  of  St.  Briavels,*  is  probably  capable  of 
occupation  for  rating  purposes.'' 

A  person  in  actual  occupation,  although  a  licensee,  or  even  Hateabiiity 
a  mere  trespasser,  is  rateable.  For  the  nature  of  his  title  is,  occupaiu^v.' 
for  rating  purposes,  immaterial.''  "°*'  *'*'^'^- 

However,  where  a  mine  other  than  a  coal  mine"  is  in  lease  Lessor,  &c.. 
or  occupation,  and  the  rent  or  roj'alty  or  due  is  wholly  reserved  rateable— 
or  received  in  kind,  whether  under  the  custom  cf  tin-bounding  *'"^^o""<i^V 
in  Cornwall,^  or  under  express  stipulation,''  the  lessor  or  2)erson  custom, 
receiving  is  rateable,  as  being  in  receipt  of  a  portion  of  the 
mine,  and  the  lessee  or  occupier  is  exempt.'"    And,  even  where 
a  lessor  has  the  option  of  receivmg  the  royalty  in  khid  or 
in  money ;  and  he  elects  to  receive  it  in  money ;  he  is  rate- 
able,  and  the  lessee  is  exempt. '^     And  the   liability  of   the 
lessor  is  not  affected  by  the  circumstance  that  the  property  in 
ipiestion  is  not,  in  strictness,  of  itself,  and  apart  from  adjoining 
property  demised  to  the  same  lessee,  a  mine ;  if  no  })art  of 
such  adjoining  property  is  at  the  time  in  process  of  working. '- 

•  Talargoch  Co.  r.  St.  Asaph,  sup.  «  See  R.  r.  St.  Agnes,  3  T.  R.  480; 

478.  R.  V.  Crease,  11  A.  &  E.  G7U;  Crease 

-  Kittow  V.  Liskeard,  L.  R.  10  Q.  v.  Sawle,  2  Q.  B.  8G2,  88G.     See  ante, 

B.  7.  pp.  4%,  497,  028,  n. 

■■  Rat.  Act,  1874,  s.  7.  '■'  R.  r.  Baptist  Mill  Co.,  1  :^I.  &  S. 

■•  See  ante,  p.  553.  G12  ;  R.  v.  St.  Austell,  5  B.  &  Al.  6<J3  ; 

•'  Morgan  r.  Crawshay,  L.  R.  5  H.  R.  v.  Todd,  12  A.  &  E.  BIG. 

L.  304.  "'  This  was  so  before  the  Rat.  Act, 

«  R.  V.  Bell,  7  T.  R.  598;  Kittow  r.  1874  (see  ante,  p.  G28,  n.).     And  the 

Liskeard,  siqj.   13,   14,   15 ;    Holywell  law  has  not  been  clmnKcd :  sec  Rat. 

Union,  &c.  v.  Halkyn  Drainage  Co.,  Act,  1874,  s.  13  ;  Van  Mining  Co.  f. 

1895,  A.  C.  117.  Llanidloes,  1  Ex.  D.  310. 

^  In   the   case   of   coal  mines   the  "  R.  i'.  St.  Austell,  5  B.  &  Al.  093; 

lessee  was  always  rateable  :  see  ante,  Van  ^lining  Co.  v.  Llanidloes,  sup. 

p.  G28,  n.  '-  Van  Mining  Co.  r.  Llanidloes,  sh;?. 


from  rent. 
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Indeed,  even  if  (such  adjoining  property  is  at  the  time  in  process 
of  working,  the  lessor  is  nevertheless  apparently  rateable.^ 
For  although  one  mine  may  extend  through  the  properties  of 
a  variet}'  of  owners,  each  property  may  contain  a  mine  for 
rating  purposes.-  Although,  however,  in  such  cases,  the  lessee 
may  be  exempt,  his  exemption  is  confined  to  the  mine  itself. 
He  is  rateable  in  respect  of  shafts,  buildings,  and  machinery ; 
and  of  surface  land,  and  watercourses ;  used  in  connection 
therewith.-^  Before  the  Eat.  Act,  1874,  a  lessee  of  Crown 
mines  subject  to  the  Derbyshire  custom,  or  a  lessee  under  any 
other  person  entitled  to  the  mineral  duties,*  was  rateable,  as 
being  in  receipt  of  a  portion  of  the  mine  ;  and  the  miner  was 
exempt."'  But  it  may  be  doubted  whether  the  Act  has  not 
altered  the  position  of  the  miner  in  that  respect.'^  Whether 
the  grantor  of  a  wayleave,  who  receives  a  rent  or  royalty  in 
respect  of  it,  and  whose  grantee  is  exempt,  is  himself  liable 
in  respect  of  the  rent  or  royalty,  appears  doubtful." 
Deduction  The  liability  to  rates  of  mines  other  than  coal  mines  was 

first  established  by  the  Eat.  Act,  1874.*^  It  w^as  accordingly 
thereby  enacted  that,  where  any  poor  or  other  "local"  rate; 
which,  at  the  commencement  of  tiie  Act,''  any  lessee,  licensee, 
or  grantee  of  a  mine,  \vi\,8  exempt  from  being  rated  to  in 
respect  of  such  mine ;  became  payable  by  him  in  respect  of 
such  mine  during  the  continuance  of  his  lease,  grant,  or 
licence,  or  before  the  arrival  of  the  period  at  which  the  amount 
of  the  rent,  royalty,  or  dues,  w^as  liable  to  revision  or  readjust- 
ment ;  he  might  (unless  he  had  specifically  contracted  to  pay 
such  rate  in  the  event  of  the  abolition  of  the  said  exemption) 
deduct  from  any  rent,  royalty,  or  dues,  one-half  of  any  such 
rate  paid  l)y  him  ;  provided  that  he  should  not  deduct  any 
sum  exceeding  what  one-half  of  the  rate  in  the  pound  of  such 

'  Van    ^Mining    Co.    v.   Llanidloes,  applicable.    For  duties,  which  include 

aiq).  "  cope  "  (as  to  which,  see  ante,  pp.  581, 

-  lb.:  sec  ante,  pp.  2,  3.  582)  would  not  he  "wholly  reserved 

•■'  Van  Mining  Co.  r.  Llanidloes,  .s»j).  in  kind." 

The  law  was  the  same  before  the  Hat.  '  K.  v.  JoUiffe,  2  T.  R.  90. 

Act,  1874  :  see  ante,  p.  628,  n.  "  See  a^ite,  p.  G27,  n."*. 

■*  See  ante,  p.  570.  '■'  The  Act,  as  to  most  of  its  provi- 

•^  See  Rowls.  v.  Gells,  2  Cowp.  451.  sions,  canre  iiito  operation  on  the  6th 

*■'  S.  13  (as  to  which,  see  Van  Mining  April,  1875  :  see  s.  11. 

Co.  V.  Llanidloes,  Niqi.)  can  hardly  be 
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poor  or  other  local  rate  would  amount  to,  if  calculated  upon 
the  rent,  royalty,  or  dues.^  Any  payment  so  authorised  to 
be  deducted  is  a  good  discharge  for  such  amount  of  rent, 
royalty,  or  dues,  as  is  equal  to  the  amount  of  such  payment ; 
and  it  may  be  recovered  as  an  ordinary  debt  from  the  person 
to  whom  the  rent,  royalty,  or  dues  may  be  payable.  And  the 
person  receiving  the  rent,  royalty,  or  dues,  has  the  same  right 
of  appeal  and  objection  as  he  would  have  if  he  were  the 
occupier.- 

Where  a  lease  of  iron  mines,  executed  before  the  com-  Meaning  of 
mencement  of  the  Act,^^  contained  a  covenant  by  the  lessee  to  contract, 
pay  a  certain  rent,  free  of  "  all  rates,  taxes,  tithe  rent-charges, 
expenses,  and  deductions  whatsoever,  parliamentary,  parochial, 
or  of  any  other  nature,"  it  was  held,  that  a  specific  contract 
was  not  thereby  constituted ;  so  as  to  disentitle  the  lessee  to 
deduct  one-half  of  the  rate  from  the  rent.^  And  even  where 
such  a  lease  contained  covenants  by  the  lessee  to  pay  certain 
rents  and  royalties,  "free  and  clear  of  and  from  all  cesses, 
taxes,  rates,  charges,  and  impositions  whatsoever,  laid  or 
imposed,  or  hereafter  to  be  charged,  laid,  or  imposed ""  l)y 
parliament  or  otherwise;  and  to  pay  tlieui  "free  from  all 
deductions  whatsoever;"  and  to  pay  "all  manner  of  taxes, 
rates,  assessments,  charges,  and  impositions  whatsoever,  par- 
liamentary or  parochial,  which  now  are,  or  which  shall  at  any 
time  or  times  hereafter  during  the  continuance  of  this  demise 
be  taxed,  rated,  charged,  assessed  or  imposed."  landlord's 
property-tax  excepted  ;  a  similar  decision  was  arrived  at.' 

(5)  rUur  of  Liiihililij. 

Where  a  mine  lies  in  several  parishes,  it  is  rateable  propor-   I'laccof 
tionately  in  each  of  them:  altlioiigli  the  adil  mid  UKu-liiiicrv 
may  be  situate  in  one  only.''     A\'liere  an  Juclosure  Act  eiiaclfd 
that  the  allotments  to  be  set  out  thereunder  should  be  deemed  to 


'  S.  8.  See  this  case  for  a  statement  of  tlio 

-  S.  9.  principle  of  the  provision  in  question. 
■'  See  n.^  on  preceding  page.  ''  R.  r.   Folesliiil,  2  A.  &  E.  5!)3  ; 

■*  Devonshire  v.  Barrow  Co.,  2  Q.  B.  Snailheach  Co.  r.  Forden,  35  L.  T.,  N. 

D.  28G.  S.  514,  517  ;  aiitc,  p.  G32. 
•^  Chaloner  r.  Bolckow,  3  A.  C.  938. 


<338  TITHES PAUPER    SETTLEMENTS.  [CHAP.  XXIII. 

be  situate  in  a  different  parish  from  that  in  which  they  would 
naturally  be  situate ;  but  that  nothing  in  the  Act  should  affect 
the  owner's  right  to  certain  mines ;  it  was  held,  that  the 
enactment  only  affected  the  portion  of  the  soil  actually  allotted 
to  the  commoners,  and  did  not  affect  the  mines  ;  and  that  the 
mines  remained  rateable  in  the  parish  in  which  they  were 
actually  situate,  as  before  the  Act.^ 

c— TITHES. 

Tithes.  Tithes  are  not  payable,  of  common  right,  of  quarries  of 

stone,  gravel,  turf,  tin,  lead,  brick,  lime,  marl,  coal,  chalk, 
and  such  like  ;  these  substances  being  a  produce  of  the  earth, 
and  not  an  annual  produce.'-  But  ore  paj-able  by  way  of  tithe 
may  be  due  by  custom  ;  as  is  or  was  the  case  in  Worsel worth. 
Hartington,  and  Eyam,  in  Derbyshire,^'  and  Stoney  Middleton, 
in  the  same  county  ;  ^  Teasdale  Forest,  in  the  county  of 
Durham,-^  and  Stanhope  and  Wolsingham,  in  the  same  county ;  *"' 
and  Arkilgarthdale,  in  Yorkshire."  Mineral  tithes  are  not 
within  the  Tithe  Comm.  Act,  6  &  7  Will.  4,  c.  71.^  But  they 
may  be  made  the  subject  of  a  parochial  agreement  under  the 
Tithe  Comm.  Act,  2  &  3  Vict.  c.  62.^ 

/.—PAUPER   SETTLE^^IENTS. 

Paiiper  It  is  doubtful  whether  a  coal  mine  is  "land"  within  the 

settlements,      j^^^  ^  ^^^^^  ^^  ^    k^  .  ^^  ^^  ^^  enable  an  occupation  of  it  to 

confer  a  settlement.^"  But  if  it  is,  it  must  be  rented  at  MIO  a 
year  at  the  least,  for  the  whole  of  the  year  during  which  it  is 
occupied. ^^  A  pauper  freeholder,  entitled  to  dig  turf  for  his 
own  use,  and  get  stone  from  a  common,  is  not,  therefore, 
irremoveable  from  the  parish  under  the  iVcts  14  Car.  2,  c.  12, 
and  35  Geo.  3,  c.  101,  s.  1.^- 

1  R.  r.  Pitt,  5  B.  &  Ad.  5G5.  '  Ante,  p.  591. 

-  2  Inst.  G57  ;  Auiiles  v.  Chambers,  ^  See  s.  90. 

1  Mod.  35  ;  Stoutfil's  Case,  2  Mod.  77 ;  '■'  See  s.  9. 

Buxton  V.  Hutchinson,  2  Vern.  46.  '"  See  R.  v.  West  Ardsley,  4  B.  &  S. 

■■  Ante,  p.  588.  95. 

•»  lb.  ''  lb. 

s  Ante,  p.  590.  1-  R.  r.  Warlnvorth,  1  M.  &  S.  473. 

•«  lb. 


CHAPTER   XXIV. 

EEGULATIOX     ACTS. 

Sect.  1.— COAL  MINES,  &c. 

THE   COAL   MINES  EEGULATION   ACT,    1887. 

(50  it-  51  Vict.  c.  58.) 

An  Act  to  consolidate  with  amendments  the  Coal  Mines  Acts, 
1872  and  1886,  and  the  Stratified  Ironstone  Mines  (Gun- 
powder) Act,  1881.  ;i6th  September  1887.] 

^YHEEEAS  it  is  expedient  to  repeal  and  re-enact  with  amendments  35  &  30  vict. 
the  Coal  Mines  Act,  1872  and  1886,  and  the  Stratified  Iron-  c.  7G. 
stone  Mines  (Gunpowder)  Act,  1881 :  ,f  40  ^°  ^''*'*" 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent  Majesty,   ^^og^^ '^''^'^" 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parhament  assembled, 
and  by  the  authority  of  the  same,  as  follows  : — 

Preliminary. 

1.  This  Act  may  l)e  cited  as  the  Coal  Mines  Eegulation  Act,   Short  title. 
1887. 

'  For  the  j^hort  title  of  the  Coal  ]\Iines  Acts,  see  Coal  ]\Iines  Act,  189G,  s.  7, 
jwat,  p.  700. 

2.  This  Act  shall  not  come  into  operation  until  the  first  day  of  Conimenco- 
•Tanuary,  one  thousand  eight  hundred  and  eighty-eight,  whicli  date  ""'"'-  "^  ■■^"''• 
is  in  this  Act  referred  to  as  the  commencement  of  this  Act. 

3.  This  Act  shall  apply  to  mines  of  coal,  mines  of  stratified  iron-   Ai>pliiniti(m 
stone,  mines  of  shale,  and  mines  of  fire-clay  ; '  and  in  this  Act,   "  ' ''  " 
unless  the  context  otheiwise  requires,  the  word  "  mine  "  means  a 

mine  to  which  this  Act  applies. 

'  The  Met.  Mines  Acts  apply  to  all  mines  not  within  the  Coal  Mines  Acts: 
!Mct.  Mines  Act,  1872,  s.  3,  X'^st,  p.  700.  As  to  determining  wliich  Acts  apply 
to  a  particular  mine,  see  s.  71  of  this  .Act, ;)os^  p.  087,  and  ]\Iet.  IMines  Act, 
1872,  s.  39,  post,  p.  728. 
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Employment 
below  ground 
of  boys  under 
twelve  and  of 
girls  and 
women  pro- 
hibited. 

Hours  of  em- 
ployment of 
boys  over 
twelve  below 
ground. 


Eegulations 
as  to  employ- 
ment of  boj's 
below  ground. 


Employment 
of  boys,  girls, 
and  woinen 
above  ground. 


Part    1. 

EDiploymcnt  of  Boi/s,  Girls,  and  Womoi.'^ 

4.  No  boy  under  the  age  of  twelve  years,  and  no  girl  or  woman 
of  any  age,  shall  be  employed  in  or  allowed  to  be  for  the  purpose 
of  employment  in  any  mine  l)elow  ground. 

^  As  to  the  meaning  of  "boy,"  "girl,"  and  "woman"  see  s.  75,  j)Ost, 
pp. 688, G89. 

5.  A  boy  of  or  above  the  age  of  twelve  years  shall  not  be  em- 
ployed in  or  allowed  to  be  for  the  purpose  of  employment  in  a 
mine  below  ground  for  more  than  fifty-four  hours  in  any  one  week, 
nor  more  tlian  ten  hours  in  any  one  day,  nor  otherwise  than  in 
accordance  with  the  regulations  hereinafter  contained  with  respect 
to  the  employment  of  boys  in  a  mine  below  ground. 

6.  With  respect  to  the  employment  of  boys  in  a  mine  l)elow 
ground,  the  following  regulations  shall  have  effect ;  that  is  to  say, 

(1.)  There  shall  be  allowed  an  interval  of  not  less  than  eight 
hours  between  the  period  of  employment  on  Friday  and  the 
period  of  employment  on  the  following  Saturday,  and  in 
other  cases  of  not  less  than  twelve  hours  between  each 
period  of  employment : 

(2.)  The  period  of  each  employment  shall  be  deemed  to  begin  at 
the  time  of  leaving  the  surface,  and  to  end, at  the  time  of 
returning  to  the  surface  : 

(3.)  A  week  shall  be  deemed  to  begin  at  midnight  on  Saturday 
night,  and  to  end  at  midnight  on  the  succeeding  Saturday  night. 

7.  With  respect  to  boys,  girls,  and  women  employed  above 
ground,  in  connexion  with  any  mine,  the  following  provisions  shall 
have  effect : 

(1.)  No  ])oy  or  girl  luider  the  age  of  twelve  years  shall  be  so 

employed  : 
(2.)  No  boy  or  girl  under  the  age  of  thirteen  years  shall  be  so 
employed — 
(a.)  for  more  than  six  days  in  any  one  week ;  or 
(b.)  if  employed  for  more  than  three  days  in  any  one  week, 

for  more  than  six  hours  in  any  one  day ;  or 
(c.)  in  any  other  case  for  more  than  ten  hours  in  any  one 
day. 
(3.)  No  boy  or  girl  of  or  above  the  age  of  thirteen  years  and  no- 
woman  shall  be  so  employed  for  more  than  fifty-four  hours 
in  any  one  week  or  more  than  ten  hours  in  any  one  day : 
(4.)  No  boy,  girl,  or  woman,  shall  be  so  employed  between  the 
hours  of  nine  at  night  and  five  on  the  following  morning, 
nor  on  Sunday,  nor  after  two  o'clock  on  Saturday  afternoon  : 
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(5.)  There  shall  be  allowed  an  interval  of  not  less  than  eight 
hours  between  the  termination  of  employment  on  Friday 
and  the  commencement  of  employment  on  the  following 
Saturday,  and  in  other  cases  of  not  less  than  twelve  hours 
between  the  termination  of  employment  on  one  day,  and  the 
commencement  of  the  next  employment : 

(6.)  A  week  shall  l^e  deemed  to  begin  at  midnight  on  Saturday 
night  and  to  end  at  midnight  on  the  succeeding  Saturday 
night : 

(7.)  No  boy,  girl,  or  woman  shall  be  employed  continuously  for 
more  than  five  hours,  without  an  interval  of  a  least  half  an 
hour  for  a  meal,  nor  for  more  than  eight  hours  on  any  one 
day,  without  an  interval  or  intervals  for  meals  amounting 
altogether  to  not  less  than  one  hour  and  a  half : 

(8.)  No  boy,  girl,  or  woman  shall  be  employed  in  moving  rail- 
way waggons. 

The  provisions  of  this  section  as  to  the  employment  of  boys, 
girls,  and  women  after  two  o'clock  on  Saturday  afternoon,  shall 
not  apply  in  the  case  of  any  mine  in  Ireland  so  long  as  it  is 
exempted  by  order  of  a  Secretary  of  State. 

'  The  employment  of  women,  young  persons,  and  children  in  cany  pit  hanks 
connected  with  coal  mines  to  which  this  section  does  not  apply,  is  regulated 
by  the  Fact,  and  Work.  Acts,  1878  and  1883  {jmst,  p.  737) :  see  the  definition  of 
"  pit  bank  "  in  Fact,  and  Work.  Act,  1878,  s.  93,  and  sched.  4,  part  2. 

8.  (1.)  The  owner,  agent,  or  manager  of  every  mine  shall  keep   Register  to 
in  the  office  at  the  mine  a  register,  and  shall  cause  to  be  entei-ed  J^*^  J'*''!'''.  ['i[ 
in  that  register,  in  such  form  as  the  Secretary  of  State  may  from   and  women 
time  to  time  presci'ibe  or  sanction,  the  name,  age,  residence,  and  employed, 
date  of  first  employment  of  all  boys  employed  in  the  mine  below 
ground,  and  of  all  boys,  girls,  and  women  employed  above  ground 

in  connexion  with  the  mine  ;  and  shall,  on  request,  produce  the 
register  to  any  inspector ^  under  this  Act,  and  to  any  officer  of  a 
school  board  or  school  attendance  committee  in  the  district  in 
which  the  mine  is  situate,  at  the  mine  at  all  reasoiial)le  times, 
and  shall  allow  any  such  inspector  or  officer  to  inspect  and  copy 
the  same. 

(2.)  The  immediate  employer  of  every  boy,  other  than  the 
owner,  agent,  or  manager  of  the  mine,  before  he  causes  the  boy 
to  be  below  ground  in  any  mine,  shall  report  to  the  manager  of 
the  mine,  or  to  some  person  appointed  by  that  manager,  tbat  be  is 
about  to  employ  the  boy  in  the  mine. 

1  See  s.  39,  post,  p.  660. 

9.  If  any  person  contravenes  or  fails  to  con)p]y  with,  or  permits  Penalty  for 
any  person  to  contravene  or  fail  to  comply  with,  any  provision  of  o"ppr^J"|^'i,, 
this  Act  with  respect  to  the  employment  of  boys,  girls,  or  women 
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or  to  the  register  of  boys,  girls,  and  women,  or  to  reporting  the 
intended  employment  of  boys,  he  shall  be  guilty  of  an  offence 
against  this  Act ;  and  in  the  event  of  any  such  contravention  or 
non-compliance  by  any  person  whomsoever,  the  owner,  agent,  and 
manager  of  the  mine  shall  each  be  guilty  of  an  offence  against  this 
Act,  unless  he  proves  that  he  had  taken  all  reasonable  means,  by 
publishing  and  to  the  best  of  his  power  enforcing  the  provisions 
of  this  Act,  to  prevent  the  contravention  or  non-compliance. ^ 
1  As  to  liability  for  misrepresentation  as  to  age,  see  s.  64,  post,  p.  685. 

10.  (1.)  After  a  request  in  writing  by  the  principal  teacher  of 
a  public  elementary  school  which  is  attended  by  any  boy  or  girl 
employed  in  or  in  connexion  with  a  mine,  the  person  who  pays 
the  wages  of  the  boy  or  girl,  shall,  as  long  as  he  employs  the  boy  or 
girl,  pay  to  the  principal  teacher  of  that  school,  for  every  week 
that  the  boy  or  girl  attends  the  school,  the  weekly  sum  specified 
in  the  application,  not  exceeding  twopence  per  week,  and  not 
exceeding  one-twelfth  part  of  the  wages  of  the  boy  or  girl,  and 
may  deduct  the  sum  so  paid  by  him  from  the  wages  payable  for 
the  services  of  the  boy  or  girl. 

(2.)  If  any  person  after  such  application  refuses  to  pay  on 
demand  any  sum  that  becomes  due  as  aforesaid,  he  shall  be  liable 
to  a  penalty  not  exceeding  ten  shillings.^ 

1  The  Act  of  1872  contained  provisions  as  to  education  which  are  omitted 
from  the  present  Act  in  reliance  on  the  Elem.  Educ.  Acts.  S.  7  of  the 
Elem.  Educ.  Act,  1876,  provides  that  "  it  shall  be  the  duty  of  the  inspectors 
and  sub-inspectors  acting  under  the  Acts  regulating  factories,  workshops,  and 
mines  respectively,  and  not  of  the  local  authority,  to  enforce  the  observance 
by  the  employers  of  children  in  such  factories,  workshops,  and  mines  of  the 
provisions  of  this  Act  respecting  the  employment  of  children  ;  but  it  shall  be 
the  duty  of  the  local  authority  to  assist  the  said  inspectors  and  sub-inspectors 
in  the  performance  of  their  duty,  by  information  or  otherwise." 


Wages. 

Prohibition  H.  (1.)  No  wages  shall  be  paid^  to  any  person  employed  in  or 

of  payment  of  about  any  mine  at  or  within  any  public  house,  beer  shop,  or  place 
public  houses,  ^OY  the  sale  of  any  spirits,  beer,  wine,  cyder,  or  other  spirituous 
&c.  or   fermented   liquor,   or  other  house   of    entertainment,  or  any 

office,  garden,  or  place  belonging  or  contiguous  thereto,  or  occupied 
therewith. 

(2.)  Every  person  who  contravenes  or  fails  to  comply  with  or 
permits  any  person  to  contravene  or  fail  to  comply  with  this 
section  shall  be  guilty  of  an  offence  against  this  Act ;  and  in  the 
event  of  any  such  contravention  or  non-compliance  by  any  person 
whomsoever,  the  owner,  agent,  and  manager  of  the  mine  shall  each 
he  guilty  of  an  offence  against  this  Act,  unless  he  proves  that  he 
had  taken,  all  reasonable  means-  by  pubhshing  and  to  the  best  of 
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his  power  enforcing  tlie  provisions  of  this  section  to  prevent  the 
■contravention  or  non-compHance. 

1  For  other  provisions  with  regard  to  the  payment  of  wages,  see  the  Truck- 
Acts,  post,  p.  738. 

-  Cf.  post,  p.  679,  n.:';  p.  681,  n.  ^ 

12.  (1-)  Where  the  amount  of  wages  paid  to  any  of  the  per- 
sons employed  in  a  mine  depends  on  the  amount  of  mineral 
gotten  by  them,  those  persons  shall  be  paid  according  to  the 
actual  weight  gotten  by  them  of  the  mineral  contracted  to  be 
gotten,!  and  the  mineral  gotten  by  them  shall  be  truly  weighed- 
at  a  place  as  near  to  the  pit  mouth  as  is  reasonably  practicable. 

Provided-^  that  nothing  in  this  section  shall  preclude  the  owner, 
agent,  or  manager  of  the  mine  from  agreeing  with  the  persons 
employed  in  the  mine  that  deductions  shall  be  made  in  respect 
of  stones  or  substances  other  than  the  mineral  contracted  to  ])e 
gotten,  which  shall  be  sent  out  of  the  mine  with  the  mineral 
contracted  to  be  gotten,^  or  in  respect  of  any  tubs,  baskets,  or 
hutches  being  improperly  filled  in  those  cases  where  they  are  filled 
by  the  getter  of  the  mineral  or  his  drawer,  or  by  the  person  imme- 
diately employed  by  him  ;  ^  such  deductions  being  determined  in 
such  special  mode  as  may  be  agreed  upon  between  the  owner, 
agent,  or  manager  of  the  mine  on  the  one  hand,  and  the  persons 
employed  in  the  mine  on  the  other, '^  or  Ijy  some  person  appointed 
in  that  behalf  by  the  owner,  agent,  or  manager,  or  (if  any  check 
weigher  is  stationed  for  this  purpose  as  herem-after  mentioned), 
by  such  person  and  such  check  weigher,  or  in  case  of  difference  by 
a  third  person  to  be  mutually  agreed  on  hy  the  owner,  agent,  or 
manager  of  the  mine  on  the  one  htind,  and  the  persons  employed 
in  the  mine  on  the  other,  or  in  default  of  agreement  appointed  by 
a  chairman  of  a  court  of  quarter  sessions  within  the  jurisdiction 
of  wliich  any  shaft  of  the  mine  is  situate. 

(2.)  If  any  person  contravenes  or  fails  to  comply  witli,  or  permits 
any  person  to  contravene  or  fail  to  comply  with,  this  section,  he 
shall  be  guilty  of  an  offence  against  this  Act ;  and  in  the  event  of 
any  such  contravention  or  non-compliance  by  any  person  whom- 
soever, the  owner,  agent,  and  manager  of  the  mine  shall  each  be 
guilty  of  an  offence  against  this  Act,  unless  he  proves  that  lie  had 
taken  all  reasonable  means"  by  publishing  and  to  the  best  of  liis 
power  enforcing  the  provisions  of  this  section  to  prevent  the  con- 
travention or  non-compliance. 

fS.)  Where  it  is  pi-oved  to  the  satisfaction  of  a  Scci-ctury  of 
State,  in  the  case  of  any  mine  or  class  of  mines  einplnyiiig  not 
more  than  thirty  persons  undei-ground,  to  be  ex})edient  that  the 
persons  employed  therein  should,  \\\)(m  tlie  joint  representation 
of  the  owner  or  owners  of  any  such  mine  or  class  of  mines  and 
the  said  persons,  be  paid  by  any  method  other  than  that  provided 
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by  this  Act,  such  Secretary  of  State  may,  if  he  think  fit,  by  order- 
allow  the  same  either  without  conditions  or  during  the  time  and 
on  the  conditions  specified  in  the  ox'der."* 

'  As  to  "mineral  contracted  to  be  gotten,"  see  infra,  n.-*. 
-  The  direction  to  weigh  applies  to  everything  sent  up  in  the  tub,  whether 
consisting  of  "  mineral  contracted  to  be  gotten  "  or  not :  Kearney  v.  White- 
haven Colliery  Co.,  1893,  1  Q.  B.  at  p.  708,  x>cr  Lord  Esher.  Subject  to  the 
proviso  with  regard  to  deductions  (see  n.^,  infra)  this  section  renders  it  obli- 
gatory in  all  cases  to  pay  wages  according  to  weight :  Netherseal  Colliery  Co. 
V.  Bourne,  14  A.  C.  228  ;  Kearney  r.  Whitehaven  Colliery  Co.,  1893, 1  Q.  B.  700. 
•'  Under  this  proviso  deductions  may  be  agreed  upon  in  respect  of  (1)  sub- 
stances other  than  the  mineral  contracted  to  be  gotten  sent  out  of  the  mine 
with  the  mineral  contracted  to  be  gotten,  and  (2)  tubs,  &c.,  improperly  filled. 
No  other  deductions  are  lawful,  and  no  agreement  purporting  to  authorise 
them  is  valid.  And  the  permitted  deductions  cannot  be  made  unless  the 
provisions  as  to  the  mode  of  determining  them  and  otherwise  are  complied 
with  :  Netherseal  Colliery  Co.  v.  Bourne,  14  A.  C.  228  ;  Kearney  v.  Whitehaven 
Colliery  Co.,  1893,  1  Q.B.  700.  Deductions  improperly  made  may  be  recovered 
by  the  miner  by  action:  Netherseal  Colliery  Co.  v.  Bourne,  siip.\  Brace  t'. 
Abercarn  Colliery  Co. ;  Huggins  v.  London,  &c.  Co.,  1891,  2  Q.  B.  699.  But  a 
contract  of  hiring  and  service  providing  for  illegal  deductions  is  not  other- 
wise void.  Although,  therefore,  the  miner  may  recover  the  sums  improperly 
deducted,  he  is  not  at  liberty,  on  that  ground,  to  terminate  his  engagement 
without  giving  such  notice  as  may  have  been  stipulated  for,  or  otherwise  to 
break  his  contract  of  service  :  Kearney  v.  Whitehaven  Colliery  Co.,  sitp. 

^  "Mineral  contracted  to  be  gotten  "  means  the  kind  of  mineral  {i.e.,  coal, 
ironstone,  shale,  or  fire-clay :  see  s.  3,  ante,  ^.  639)  which  the  miner  is  employed 
to  get :  Brace  v.  Abercarn  Colliery  Co. ;  Huggins  v.  London,  &c.  Co.,  1891, 
1  Q.  B.  496 ;  2  Q.  B.  699.  It  follows  that  the  section  does  not  authorise  a 
deduction  in  respect  of  small  coal  where  the  mineral  contracted  to  be  gotten 
is  coal :  ih.  See,  further,  Netherseal  Colliery  Co.  v.  Bourne,  14  A.  C.  228,  per 
Lords  Halsbury,  Herschell,  and  Macnaghten,  Lords  Bramwell  and  Fitzgerald 
dissenting  ;  affirming  S.  C.  20  Q.  B.  D.  606,  jw?-  Lord  Esher  and  Lopes,  L.  J., 
Fry,  L.  J.,  dissenting  ;  which  overruled  on  this  point  S.  C.  19  ih.  357.  This 
case  was  decided  on  s.  17  of  the  Act  of  1872,  and  overruled  Hynd  v.  Spowart  & 
Co.,  22  Scot.  Law  Rep.  702,  and  Jones  v.  Llynvi  Colliery  Co.,  cited  19  Q.  B.  D.  360. 

^  This  deduction  meets  the  case  of  an  undue  proportion  of  slack  or  dust 
being  sent  up  in  the  tub.  It  is  a  deduction  for  improper  filling,  and  it  is 
accordingly  immaterial  whether  the  slack  or  dust  is  coal  or  not.  The  deduction 
is  arrived  at  by  taking  the  total  weight  of  the  substances  sent  up  in  the  tub 
and  deducting  the  materials,  whether  slack,  dust,  or  otherwise,  improperly 
put  in  :  see  Netherseal  Colliery  Co.  v.  Bourne,  14  A.  C,  at  p.  246,  per  Lord 
Macnaghten  ;  Kearney  v.  Whitehaven  Colliery  Co.,  1893,  1  Q.  B.,  at  pp.  708, 
709,  xier  Lord  Esher. 

•5  The  special  mode  agreed  upon  must  not  contravene  the  requirement  of 
this  section  that  deductions  can  only  be  made  from  weight.  In  Kearney  v. 
Whitehaven  Colliery  Co.  (1893,  1  Q.  B.  700)  an  agreement  was  entered  into 
between  the  company  and  the  men  by  which  about  one  tub  out  of  every 
twenty  was  tested.  If  that  tub  was  found  to  contain  more  than  a  specified 
quantity  of  dirt,  no  payment  was  made  in  respect  of  the  coal  in  it.  Wages 
were  paid  in  respect  of  the  other  tubs  in  full.  It  was  held  that  the  agreement 
was  void.  An  agreement  for  a  uniform  average  deduction  from  the  weight  of 
the  gross  contents  of  each  tub  sent  up,  is,  however,  valid :  Kearney  v.  White- 
haven Colliery  Co.,  sup.,  p.  714.  per  Smith,  L.  J.  ;  Ronaldson  v.  IMowat, 
21  Sess.  Cas.  (Ser.  4),  Just.  Cas.  55.     An  agreement  that  no  payment  shall  be 
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made  for  the  excess  weight  in  any  tub  beyond  a  certain  limit  is  also  valid ;  on 
the  ground  that  over-filling  is  a  form  of  improper  filling :  Atkinson  r.  Hastie, 
21  Sess.  Cas.  (Ser.  4),  Just.  Cas.  62.  The  corresponding  section  of  the  Act  of 
1872  (s.  17)  made  no  provision  for  a  special  agreement,  but  required  the 
deductions  to  be  determined  by  the  banksman  or  weigher,  and  check  weio-her 
(if  there  was  one),  and  it  was  held  under  that  section  in  Bourne  v.  Nether- 
seal  Colliery  Co.,  19  Q.  B.  D.  357  (see  also  S.  C.  20  Q.  B.  D.  G06 ;  Netherseal 
Colliery  Co.  v.  Bourne,  14  A.  C.  228),  that  the  practice  of  ascertaining  the 
deductions  by  means  of  a  boy  who  noted  down  the  figures  shown  on  the  dial 
of  the  weighing  machine  was  illegal,  because  they  were  not  determined  by 
the  banksman  or  weigher,  and  check  weigher. 

'  Ci.post,  p.  679,  n.3;  p.  681,  n.^. 

-'*  ^ee  post,  s.  13  (7).  Under  the  corresponding  provision  (s.  17)  of  the  Act 
of  1872,  the  power  of  exemption  was  not  limited  to  a  mine  employing  not 
more  than  thirty  persons  underground.  Orders  of  exemption  under  that  section 
in  respect  of  mines  employing  more  than  thirty  persons  underground  remain 
in  force  by  virtue  of  s.  79  of  the  present  Act  [post,  p.  690) :  see  Dickinson 
V.  Handsley,  5  T.  L.  R.  339. 

13.  (1.)  The  persons  who  are  employed  in  a  mine,  and  are  paid  Appointment 
according  to  the  weight  of  the  mineral  gotten  by  them,  may,  at  °"  P^'"*  °^ 
their  own  cost,  station  a  person  (in  this  Act  referred  to  as  "  a  check  removal  of 
weigher")  i  at  each  place  appointed  for  the  weighing  of  the  mineral,   check 
and  at  each  place  appointed  for  determining  the  deductions  in    ^^'^  ^^ 
order  that  he  may  on  behalf  of  the  persons  by  whom  he  is  so 
stationed  take  a  correct  account  of  the  w^eight  of  the  mineral  or 
determine  correctly  the  deductions  as  the  case  may  be. 

(2.)  A  check  weigher  sliall  have  every  facility  afforded  to  him  for 
enabling  him  to  fulfil  the  duties  for  which  lie  is  stationed,  including 
facilities  for  examining  and  testing  the  weighing  machine,  and 
checking  the  tareing  of  tubs  and  trams  where  necessary ;  and  if  at 
any  mine  proper  facilities  are  not  afforded  to  a  check  weigher  as 
required  by  this  section,  the  owner,  agent,  and  manager  of  the  mine 
shall  each  be  guilty  of  an  offence  against  this  Act,  unless  he  proves 
that  he  had  taken  all  reasonable  means-  to  enforce  to  the  best  of 
his  power  the  requirements  of  this  section. •' 

(3.)  A  check  weigher  shall  not  be  authorised  in  any  way  to 
impede  or  interrupt  the  working  of  the  mine,  or  to  interfere  with 
the  weighing,  or  with  any  of  tlie  workmen  or  with  the  management 
of  the  mine  ;  but  shall  be  authorised  only  to  take  such  account  or 
determine  such  deductions  as  aforesaid,  and  the  absence  of  a  check 
weigher  from  the  place  at  which  he  is  stationed  shall  not  be  a 
reason  for  interrupting  or  delaying  the  weighing  or  the  determina- 
tion of  deductions  at  such  place  respectively,  but  the  same  sliall 
be  done  or  made  by  the  person  appointed  in  that  behalf  by  the 
owner,  agent,  or  manager,  unless  the  absent  check  weigher  had 
reasonable  ground  to  suppose  that  the  weighing  or  the  determina- 
tion of  the  deductions,  as  the  case  may  be,  would  not  be  proceeded 
with  :  Provided  always,  that  nothing  in  this  section  shall  prevent 
a  check  weigher  giving  to  any  workman  an  account  of  the  mineral 
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gotten  by  him,  or  information  with  respect  to  the  weighing,  or  the 
weighing  machine,  or  the  tareing  of  the  tubs  or  trams,  or  with 
respect  to  the  deductions  or  any  other  matter  within  the  scope  of 
his  duties  as  check  weigher,  so  always,  nevertheless,  that  the 
working  of  the  mine  be  not  interrupted  or  impeded. 

(4.)  If  the  owner,  agent,  or  manager  of  the  mine  desires  the 
removal  of  a  clieck  weigher  on  the  ground  that  the  check  weigher 
has  impeded  or  interrupted  the  working  of  the  mine,  or  interfered 
with  the  weighing,  or  with  any  of  the  workmen,  or  with  the 
management  of  the  mine,  or  has  at  the  mine  to  the  detriment  of 
the  owner,  agent,  or  manager,  done  anything  beyond  taking  such 
account  determining  such  deductions  or  giving  such  information 
as  aforesaid,  he  may  complain  to  a  court  of  summary  jurisdiction, 
who,  if  of  opinion  that  the  owner,  agent,  or  manager  shows 
sufficient  prbnd  facie  ground  for  the  removal  of  the  check  weigher, 
shall  call  on  the  check  weigher  to  show  cause  against  his  removal. 

(5.)  On  the  hearing  of  the  case  the  court  shall  hear  the  parties, 
and,  if  they  think  that  at  the  hearing  sufficient  ground  is  shown 
by  the  owaier,  agent,  or  manager  to  justify  the  removal  of  the 
check  weigher,  shall  make  a  summary  order  for  his  removal,  and 
the  check  w^eigher  shall  thereupon  be  removed,  but  without 
prejudice  to  the  stationing  of  another  check  weigher  in  his  place. ^ 

(6.)  The  court  may  in  every  case  make  such  order  as  to  the 
costs  of  the  proceedings  as  the  court  may  think  just. 

(7.)  If  in  pursuance  of  any  order  of  exemption-^  made  by  a 
Secretary  of  State,  the  persons  employed  in  a  mine  are  paid  by 
the  measure  or  gauge  of  the  material  gotten  by  them,  the  provisions 
of  this  Act  shall  apply  in  like  manner  as  if  the  term  "weighing" 
included  measuring  and  gauging,  and  the  terms  relating  to  weighing 
shall  be  construed  accordingly. 

(8.)  If  the  person  appointed  by  the  owner,  agent,  or  manager 
to  weigh  the  mineral  impedes  or  interrupts  the  check  weigher  in 
the  proper  discharge  of  his  duties,  or  improperly  interferes  with 
or  alters  the  weighing  machine  or  the  tare  in  order  to  prevent  a 
correct  account  being  taken  of  the  weighing  and  tareing,  he  shall 
be  guilty  of  an  offence  against  this  Act. 

1  Under  the  Act  of  1872  (s.  18)  the  check  weigher  was  required  to  be  one 
of  the  persons  employed  in  the  mine,  or  in  another  mine  belonging  to  the 
same  owner.  It  was  accordingly  held,  that  the  re-appointment  of  a  check 
weigher,  who  had  received  from  the  men  a  fortniglit's  notice  to  quit,  within 
the  fortnight  was  invalid;  on  the  ground,  that,  when  appointed  check  weigher, 
he  ceased  to  be  employed  by  the  mine  owner,  and  was  not  therefore  in  such 
employment  at  the  date  of  the  re-election:  Hopkinson  v.  Caunt,  14  Q.  B.  D. 
592.  The  present  section  contains  no  restriction  as  to  the  persons  who  may 
be  appointed  check  weighers. 

-  Ci.  i)ost,  p.  G79,  n.^;  p.  681,  n.'''. 
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3  See  also  Coal  :\Iines  (Check  Weigher)  Act,  1894,  s.  1,  jiost,  p.  697. 

*  As  to  summary  orders  for  the  removal  of  check  weighers,  see  s.  61,  subs.  2 
2^ost,  p.  684.  An  order  under  this  sub-section  may  be  obtained  where  the 
check  weigher  is  intimidating  workmen  to  induce  them  to  cease  working: 
Prentice  r.  Hall,  26  W.  R.  237,  decided  under  the  Act  of  1872.  Actual  inter- 
ruption of  the  working  is  not  necessary:  ib.  The  check  weigher  ceases  to 
hold  office  when  the  miners  are  dismissed  and  the  mine  closed,  and  he  is  not 
reinstated, even  if  the  same  miners  are  immediately  re-engaged:  Whitehead  v. 
Holdsworth,  4  Ex.  D.  13,  decided  under  the  Act  of  1872 ;  ]\rerryton  Coal  Co.  v. 
Anderson,  18  Sess.  Cas.  (Ser.  4),  203. 

=  See  s.  12  (3),  ante,  p.  643. 

14.  (1-)  Where  a  check  weigher  has  been  appointed  by  the  Remunera- 
majority,  ascertained  by  ballot,  of  the  persons  employed  in  a  mine  *^°}^  °^  check 
who  are  paid  according  to  the  weight  of  the  mineral  gotten  by  ''^'^^°^^^"- 
them,  and  has  acted  as  such,  he  may  recover  from  any  person  for 

the  time  being  employed  at  such  mine  and  so  paid,  his  proportion 
of  the  check  weigher's  wages  or  recompense,  notwithstanding 
that  any  of  the  persons  by  whom  the  check  weigher  was  appointed 
may  have  left  the  mine,  or  others  have  entered  the  same  since  the 
check  weigher's  appointment,  any  rule  of  law  or  equity  to  the 
contrary  notwithstanding. 

(2.)  It  shall  be  lawful  for  the  owner  or  manager  of  any  mine, 
where  the  majority  of  the  before-mentioned  persons,  ascertained 
as  aforesaid,  so  agree,  to  retain  the  agreed  contribution  of  the 
persons  so  employed  and  paid  as  aforesaid  for  the  check  weigher, 
notwithstanding  the  provisions  of  the  Acts  relating  to  truck, i  and 
to  pay  and  account  for  the  same  to  the  check  weigher. 
1  1  &  2  Will.  4,  c.  37,  and  50  &  51  Vict.  c.  46,  post,  p.  738. 

15.  (1.)  The  Weights  and  Measures  Act,  1878,  shall  apply  to   Application  of 
all  weights,  balances,  scales,  steelyards,  and  weighing  machines   -^l '^  ;J'2  >ict. 

^  rl  O  C        4    J     to 

used  at  any  mine  for  determining  the  wages  payable  to  any  person   weights,  &c., 
employed   in  the  mine  according  to  the  weight  of  the  mineral  used  in  mines, 
gotten  by  him,  in  like  manner  as  it  applies  to  weights,  ])alances, 
scales,  steelyards,  and  weighing  machines  used  for  trade. 

(2.)  An  inspector  of  weights  and  measures  appointed  under  the 
said  Act  shall  once  at  least  in  every  six  months  inspect  and 
examine  in  manner  directed  by  the  said  Act  t)ie  weights,  balances, 
scales,  steelyards,  and  weighing  machines  used  or  in  the  possession 
of  any  person  for  use  as  aforesaid  at  any  mine  within  his  district ; 
and  shall  also  make  such  inspection  and  examination  at  any  other 
time  in  any  case  where  he  has  reasonable  cause  to  l)elieve  that 
there  is  in  use  at  the  mine  any  false  or  unjust  weight,  balance, 
scale,  steelyard,  or  weighing  machine. 

(3.)  The  inspector  shall  also  inspect  and  examine  the  measures 
and  gauges  in  use  at  the  mines  within  his  district ;  but  nothing  in 
this  section  shall  prevent  or  interfere  with  the  use  of  tlie  measures 
or  gauges  ordinarily  used  at  the  mine. 
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(4.)  An  inspector  may,  for  the  purposes  of  this  section,  without 
any  authorisation  from  a  justice  of  the  peace,  exercise  at  or  in  any 
mine,  as  respects  all  weights,  measures,  scales,  balances,  steelyards, 
and  weighing  machines  used  or  in  the  possession  of  any  person 
for  use  at  or  in  that  mine,  all  such  powers  as  he  could  exercise, 
if  authorised  in  writing  by  a  justice  of  the  peace,  under  section 
forty-eight  of  the  Weights  and  Measures  Act,  1878,  with  respect 
to  any  such  weights,  measures,  scales,  balances,  steelyards,  and 
weighing  machines,  as  therein  mentioned ;  and  all  the  provisions 
of  that  section,  including  the  liability  to  penalties,  shall  apply  to 
such  inspection. 

(5.)  The  inspector  of  weights  and  measures  shall  not,  in  fultilling 
the  duties  required  of  him  under  this  section,  impede  O}'  obstruct 
the  working  of  the  mine. 


Prohibition 
of  single 
shafts. 


Single  Shafts. 

16.  (1.)  After  the  commencement  of  this  Act  the  owner,  agent, 
or  manager  of  a  mine  shall  not  employ  any  person  in  the  mine,  or 
permit  any  person  to  be  in  the  mine  for  the  purpose  of  employment 
therein,  unless  the  following  conditions  respecting  shafts  or  outlets 
are  complied  with,  that  is  to  say, — 

(a.)  There  must  be  at  least  two  shafts  or  outlets,  with  which 
every  seam  for  the  time  being  at  work  in  the  mine   shall 
have  a  communication,  so  that  such  shafts  or  outlets  shall 
afford  separate  means  of  ingress  and  egress  available  to  the 
persons  employed  in  every  such  seam,  whether  the  shafts 
or  outlets  belong  to  the  same  mine  or  to  more  than  one 
mine  : 
(&.)  Such  shafts  or  outlets  must  nof  at  any  point  be  nearer  to 
one     another     than    fifteen    yards ;     and    there    shall    be 
between  such  two  shafts  or  outlets  a    communication  not 
less  than  four  feet  wide  and  three  feet  high,  and  in  the 
case    of    communications    made    after    the    commencement 
of  this  Act  between  shafts  or  outlets,   not   less  than  four 
feet  high, 
(c.)  Proper  apparatus  for  raising  and  lowering  persons  at  each 
such  shaft   or  outlet  shall  bo  kept  on   the  works  belong- 
ing to   the   mine ;    and    such   apparatus    if    not    in    actual 
use  at  the  shafts  or  outlets,  shall  be  constantly  available 
for  use. 
(2.)  Every  owner,  agent,  and  manager  of  a  mine  w^ho  acts  in 
contravention  of  or  fails  to  comply  with  this  section  shall  be  guilty 
of  an  offence  against  this  Act. 

(3.)  Any  of  Her  Majesty's  superior  courts,  whether  any  other 
proceedings  have  or  have  not  been  taken,  may,  on  the  application 
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of  the  Attorney-General,  prohibit  by  injunction  the  working  of  any 
mine  in  which  any  person  is  employed,  or  is  permitted  to  be  for 
the  pm-pose  of  employment,  in  contravention  of  this  section,  and 
may  award  such  costs  in  the  matter  of  the  injunction  as  the  court 
thinks  just ;  but  this  provision  shall  be  without  prejudice  to  any 
other  remedy  permitted  by  law  for  enforcing  the  provisions  of  this 
Act. 

(4.)  Written  notice  of  the  intention  to  apply  for  such  injunction 
in  respect  of  any  mine  shall  be  given  to  the  owner,  agent,  or 
manager  of  the  mine  not  less  than  ten  days  before  the  application 
is  made. 

17.  No  person  shall  be  precluded  by  any  agreement  from  doing  Agreements 
such  acts  as  may  be  necessary  for  providing  a  second  shaft  or  "^t  to  pre- 
outlet  to  a  mine,  where  the  same  is  required  by  this  Act,  or  be  piiance  with 
liable  under  any  contract  to  any  penalty  or  forfeiture  for  doing  -^'^■*^- 

such  acts  as  may  be  necessary  in  order  to  comply  with  the 
provisions  of  this  Act  with  respect  to  shafts  or  outlets. 

18.  The  foregoing  provisions  of  this  Act  with  respect  to  shafts   Exceptions 

or  outlets  shall  not  applv—  ^"i^P  P'"°- , 

^  ^  "  visions  as  to 

(i.)  In  the  case  of  a  new  mine  being  opened —  shafts. 

(«.)  to  any  working  for  the  purpose  of  making  a  communi- 
cation between  two  or  more  shafts  ;  or 

(b.)  to  any  working  for  the  purpose  of  searching  for  or 
proving  minerals  ; 

so  long  as  not  more  than  twenty  persons  are  employed  below 
ground  at  any  one  time  in  the  whole  of  the  different  seams  in 
connexion  with  a  single  shaft  or  outlet :  nor 

(ii.)  To  any  proved  mine  so  long  as  it  is  exempted  by  order  of  a 
Secretary  of  State  on  the  ground  either — 

(a.)  that  the  quantity  of  mineral  proved  is  not  sufficient 
to  repay  the  outlay  which  would  be  occasioned  by 
sinking  or  making  a  second  shaft  or  outlet,  or  by 
establishing  communication  with  a  second  shaft  or 
outlet,  in  any  case  where  such  communication  existed 
and  has  become  unavailable  ;  or 

(b.)  that  the  workings  in  any  seam  of  the  mine  have  reached 
the  boundary  of  the  property  or  the  extremity  of  the 
mineral  field  of  which  that  seam  is  a  part,  and  that  it 
is  expedient  to  work  away  the  pillars  already  formed 
in  course  of  the  ordinai-y  working,  notwithstanding 
that  one  of  the  shafts  or  outlets  may  be  cut  off  by  so 
working  away  the  pillars  of  that  seam  ; 

and  so  long  as  not  more  than  twenty  persons  are  employed  below 
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ground  at  any  one  time  in  the  whole  of  the  different  seams  in 
connexion  with  a  single  shaft  or  outlet ;  nor 

(iii.)  To  any  mine — 

(a.)  while  a  shaft  is  being  sunk,  or  an  outlet  being  made;  or 

(/).)  one  of  the  shafts  or  outlets  of  which  has  become,  by 

reason  of  some  accident,  unavailable  for  the  use  of  the 

persons  employed  in  the  mine  ; 

so  long  as  the  mine  is  exempted  by  order  of  a  Secretary  of  State, 

and  as  the  conditions  (if  any)  annexed  to  the  order  of  exemption 

are  duly  observed.     The  provision  in  this  Act  requiring  the  two 

shafts  or  outlets  of  a  mine  to  be  separated  by  a  distance  of  not 

less   than  fifteen  yards  shall  not  apply   to    any  mine   which   is 

provided  with  two  shafts  sunk  before  the  first  day  of  January  one 

thousand  eight  hundred  and  sixty-five  ^  but  at  that  time  separated 

by  a  distance  of  less  than   ten  feet,  or  commenced  to  be  sunk 

before  the  commencement  of  this  i\.ct  but  separated  by  a  distance 

of  more  than  ten  feet  and  less  than  fifteen  yards. 

The  foregoing  provisions  of  this  Act  as  to  the  dimensions  of  the 
communication  between  two  shafts  or  outlets  shall  not  apply  to 
any  mine  or  class  of  mines  so  long  as  the  same  is  exempted 
therefrom  by  order  of  a  Secretary  of  State  by  reason  of  the 
thinness  of  the  seams  or  other  exigencies  affecting  that  mine  or 
class  of  mines,  and  so  long  as  the  conditions  (if  any)  annexed  to 
the  order  of  exemption  are  duly  observed. 

'  See  s.  3  of  25  &  26  Vict.  c.  79  (repealed). 

Division  of  Mine  into  Parts. 

Division  of  19.  (!•)    Where    two   or  more   parts   of   a   mine   are   worked 

mine  into         separately,  the  owner,  agent,  or  manager  of  the  mine  may  give 

notice  in  writing  to  that  effect  to  the  inspector  of  the  district,  and 

thereupon  each  such  part  shall,  for  all  the  purposes  of  this  Act,  be 

deemed  to  be  a  separate  mine. 

(2.)  If  a  Secretary  of  State  is  of  opinion  that  the  division  of  a 
mine  in  pursuance  of  this  section  tends  to  lead  to  evasion  of  the 
provisions  of  this  Act,  or  otherwise  to  prevent  the  carrying  of 
this  Act  into  effect,  he  may  object  to  the  division  by  notice  served 
on  the  owner,  agent,  or  manager  of  the  mine  ;  and  the  owner, 
agent,  or  manager,  if  he  declines  to  acquiesce  in  such  objection, 
may,  within  twenty  days  after  receipt  of  the  notice,  send  a 
notice  to  the  inspector  of  the  district  stating  that  he  declines  so 
to  acquiesce,  and  thereupon  the  matter  shall  be  determined  by 
arbitration  in  manner  provided  by  this  Act  ;  ^  and  the  date  of  the 
receipt  of  the  last-mentioned  notice  shall  be  deemed  to  be  the  date 
of  the  reference. 

^  See  s.  47,  2>ost,  p.  664. 
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Ccrtifica  ted  2Ia  nagers. 

20-  (1-)  Every  mine  shall  be  under  a  manager,  who  shall  be 
responsible  for  the  control,  management,  and  direction  of  the 
■mine,  and  the  owner  or  agent  of  every  such  mine  shall  nominate 
himself  or  some  other  person  to  be  the  manager  of  such  mine, 
and  shall  send  written  notice  to  the  inspector  of  the  district  of  the 
manager's  name  and  address. 

(2.)  A  person  shall  not  be  quahtied  to  be  a  manager  of  a  mine 
unless  he  is  for  the  time  being  registered  as  the  holder  of  a  first 
class  certificate  under  this  Act. 

(3.)  If  any  mine  is  worked  for  more  than  fourteen  days  without 
there  being  such  a  manager  for  the  mine  as  is  required  by  this 
section,  the  owner  and  agent  of  the  mine  shall  eacli  be  liable 
to  a  fine  not  exceeding  fifty  pounds,  and  to  a  further  fine  not 
exceeding  ten  pounds  for  every  day  during  which  the  mine  is  so 
worked. 

Provided  that — 

{a.)  The  owner  of  the  mine  shall  not  he  liable  to  any  such 
fine    if    he    proves    that   he    had  taken   all   reasonable 
means   by   the    enforcement  of  this  section  to  prevent 
the  mine  being  worked  in  contravention  of  this  section  ; 
(&.)  If  for  any  reasonal^le  cause  there  is  for  the  time  being  no 
manager  of  a  mine  qualified  as  required  by  this  section, 
the   owner    or    agent    of    the    mine    may    appoint    any 
competent  person    not  holding  a   certificate   under   this 
Act    to    be    manager,    for   a   period    not   exceeding   two 
months    or   such    longer   period   as  may    elapse    before 
such   person  has  an  opportunity  in  the  district  wherein 
the  mine  is  situate  of  obtaining  by  examination   a  cer- 
tificate under  this  Act,  and  shall  send  to  the  inspector  of 
the  district  a  written  notice  of  the  manager's  name  and 
address,  and  of  the  reason  for  his  appointment ;   and 
(c.)  A    mine    in    which   not    more   than    thirty  persons    are 
employed    below    ground   shall    be    exempt    from    the 
provisions  of    this    section,  unless  the   inspector  of    the 
district,   by  notice   in   writing   served  on    the   owner  oi- 
agent  of  the  mine,  requires  that  it  be  under  the  control 
of  a  manager. 
21.  (1-)  In  every  mine  required   by  this  .\ct   to   l)e   under   the 
control  of  a  certificated  manager,  daily  personal  supervision  shall 
be  exercised  either   by  the   manager,    or   Ijy  an    uiider-manager 
nominated  in  writing  by  the  owner  or  agent  of  the  mine.* 

(2.)  Every  person  so  nominated  must  hold  eithei-  a  first  class  or 
second  class  certificate  under  this  Act,  and  shall,  in  the  absence 
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Proceedings 
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of  the  manager,  have  the  same  responsibihty,  and  be  subject 
to  the  same  habilities  as  the  manager  under  this  Act ;  but  the 
nomination  of  an  under-manager  shall  not  affect  the  personal 
responsibility  of  the  manager  under  this  Act. 

1  As  to  the  liability  of  an  owner  where  a  certificated  manager  has  been 
appointed  but  fails  to  exercise  daily  personal  supervision,  see  Evans  v.  Small, 
2  T.  L.  R.  139. 

22.  A  contractor  for  mineral,  or  person  employed  by  such  a 
contractor,  is  not  eligible  for  the  post  of  manager  or  under-manager 
under  this  Act. 

23.  (1.)  There  shall  be  two  descriptions  of  certificates  of  com- 
petency under  this  iVct,  (i.)  first  class  certificates,  that  is  to  say, 
certificates  of  fitness  to  be  manager  ;  i  and  (ii.)  second  class  certi- 
ficates, that  is  to  say,  certificates  of  fitness  to  be  under-manager ; 
but  no  person  shall  be  entitled  to  a  certificate  under  this  Act 
unless  he  shall  have  had  practical  experience  in  a  mine  for  at  least 
five  years.- 

(2.)  For  the  purpose  of  granting  in  any  part  of  the  United 
Kingdom,  to  be  from  time  to  time  defined  by  an  order  of  a 
Secretary  of  State,  certificates  of  competency  for  the  purposes  of 
this  Act,  examiners  shall  be  appointed  by  a  board  consisting  of — 

{a.)  Three  persons  being  owners  of  mines  in  the  said  part  of 

the  United  Kingdom  ;  and 
(h.)  Three  persons  employed  or  who  have   been    employed  in 
or  about  any  mine  in  the  said  part  of  the  United  Kingdom, 
not  being  owners,  agents,  or  managers  of  a  mine  ;  and 
(r.)  Three  persons   practising  as  mining  engineers,  agents,   or 
managers  of  mines,  or  coal  viewers  in  the  said  part  of  the 
United  Kingdom  ;  and 
{d.)  One  inspector  under  this  Act. 

(3.)  The  members  of  the  l)oard  shall  be  appointed  and  may  be 
removed  by  a  Secretary  of  State,  and  shall  hold  office  during  his 
pleasure. 

1  Certificates  both  of  competency  and  service  granted  under  the  Act  of  1872 
are  deemed  to  be  first  class  certificates  under  this  Act :  see  s.  19,  post,  p.  690. 

•-  Certificates  of  service  equivalent  to  second  class  certificates  of  competency 
may  be  obtained  under  s.  80,  post,  p.  G91. 

24.  (1-)  The  proceedings  of  each  board  shall  be  in  accordance 
with  the  rules  contained  in  schedule  one  to  this  Act. 

(2.)  Each  board  shall  from  time  to  time  appoint  examiners,  not 
being  members  of  the  board,  except  with  the  consent  of  the 
Secretary  of  State,  to  conduct  the  examinations  in  the  part  of  the 
United  Kingdom  for  which  the  board  acts,  of  applicants  for  certifi- 
cates of  competency  under  this  Act,   and  may  from  time  to  time 
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make,  alter,  and  revoke  rules  as  to  the  conduct  of  such  exami- 
nations and  the  qualifications  of  the  applicants,  so,  however,  that 
in  every  such  examination  regard  shall  be  had  to  such  knowledge 
as  is  necessary  for  the  practical  working  of  mines  in  that  part  of 
the  United  Kingdom,  and  that  the  examination  and  qualifications 
of  apphcants  for  second  class  certificates  shall  be  suitable  for  prac- 
tical working  miners. 

(3.)  Each  board  shall  make  from  time  to  time  to  a  Secretary  of 
State  a  report  of  their  proceedings,  and  of  such  other  matters  as 
a  Secretary  of  State  may  from  time  to  time  require. 

25.  A  Secretary  of  State  may  from  time  to  time  make,  alter,  Rules  by 
and  revoke  rules  as  to  the  places  and  times  of  examinations  of  Secretary  of 
applicants   for   certificates   of    competency   imder    this   Act,   tlie  examina-" 
number  and  remuneration  of  the  examiners,  and  the  fees  to.  be  paid  *^'^"'^- 

by  the  applicants,  so  that  the  fees  do  not  exceed  those  specified 
in  schedule  two  to  this  x^ct.  Every  such  rule  shall  be  observed 
by  every  board  appointed  under  this  Act  to  which  it  applies. 

26.  (1-)  A  Secretary  of   State  shall  deliver  to  every  applicant  Grant  of 

who  is  duly  reported  l)v  the  examiners  to  have  passed  the  exami-  '^'"^t'lficatos  to 
.  J,  .,  "  -,         1  .  ^  applicants  on 

nation  satistactorily,  and  to  have  given  satisfactory  evidence  of  his  passing 

sobriety,   experience,   abiUty,  and   general  good   conduct,  such   a  examination. 

certificate  of  competency  as  the   case   requires.     The  certificate 

shall  be  in  such  form  as  a  Secretary  of  State  from  time  to  time 

directs. 

(2.)  A  i-egister  of  the  holders  of  such  certificates  shall  be  kept  by 
such  person  and  in  such  manner  as  a  Secretary  of  State  from  time 
to  time  directs. 

27.  If   at  any  time   representation  is  made  to  a  Secretary  of   Inquiry  into 

State  by  an  inspector  or  otherwise,  that  any  manager  or  under-  of^^miier 

manager   holding   a   certificate   under   this   Act   is   by  reason  of  and  cuncoilu- 

incompetency  or  gross  negligence  unfit  to  discharge  his  duties,   *'"V.^^  ,    ■ 

11  •T/.5  •  1-A10  certificate  in 

or  has  been  convicted  of  an  offence  against  this  Act,  the  Secretary  case  of  unfit- 

of  State  may,  if  he  think  fit,  cause  inquiry  to  be  made  into  the  "^-'ss. 

conduct  of  the  manager  or  under-manager,  and  with  respect  to 

every  such  inquiry  the  following  provisions  shall  have  effect  : 

(1.)  The  inquiry  shall  be  public,  and  shall  be  held  at  such 
place  as  the  Secretary  of  State  may  appoint  by  such  county 
court  judge,  metropolitan  police  magistrate,  stipendiary 
magistrate,  or  other  person  or  persons,  as  may  be  directe<l 
by  the  Secretary  of  State,  and  either  alone  or  witli  tlie 
assistance  of  any  assessor  or  assessors  named  by  the  Secre- 
taiy  of  State  : 

(2.)  The  Secretary  of  State  sliall,  before  the  commencement  of 
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the  inquiry,  furnish  to  the  manager  or  under-manager 
a  statement  of  the  case  on  wliich  the  inquiry  is  instituted : 

(3.)  Some  person  appointed  by  the  Secretary  of  State  shall 
undertake  the  management  of  the  case  : 

(4.)  The  manager  or  under-manager  may  attend  the  inquiry 
by  himself,  his  counsel,  solicitor,  or  agent,  and  may,  if  he 
thinks  fit,  be  sworn  and  examined  as  an  ordinary  witness 
in  the  case  : 

(5.)  The  person  or  persons  appointed  to  hold  the  inquiry  in 
this  Act  referred  to  as  the  court,  shall,  on  the  conclusion 
of  the  inquiry,  send  to  the  Secretary  of  State  a  report  con- 
taining a  full  statement  of  the  case,  and  the  opinion  of  the 
court  thereon,  and  such  report  of,  or  extracts  from  the 
evidence,  as  the  court  may  think  fit : 

(6.)  The  court  shall  have  power  to  cancel  or  suspend  the 
certificate  of  the  manager  or  under-manager,  if  it  finds  that 
he  is  by  reason  of  incompetency  or  gross  negligence,  or  of 
his  having  been  convicted  of  an  offence  against  this  Act, 
unfit  to  discharge  his  duty  : 

(7.)  The  court  may,  if  it  thinks  fit,  require  a  manager  or  under- 
manager  to  deliver  up  his  certificate,  and  if  any  manager  or 
under-manager  fails,  without  sufficient  cause  to  the  satisfac- 
tion of  the  court,  to  comply  with  such  requisition,  he  shall 
be  liable  to  a  fine  not  exceeding  one  hundred  pounds.  The 
court  shall  hold  a  certificate  so  delivered  until  the  conclusion 
of  the  investigation,  and  shall  then  either  restore,  cancel,  or 
suspend  the  certificate  according  to  its  judgment  on  the  case  : 

(8.)  The  court  shall  have  for  the  purpose  of  the  inquiry,  all  the 
powers  of  a  court  of  summary  jurisdiction,  and  all  the  powers 
of  an  inspector  under  this  Act : 

(9.)  The  court  may  also,  by  summons  signed  by  the  court, 
require  the  attendance  of  all  such  persons  as  it  thinks  fit 
to  summon  and  examine  for  the  purpose  of  the  inquiry ;  and 
every  person  so  summoned  shall  be  allowed  such  expenses 
as  would  be  allowed  to  a  witness  attending  on  subpoena  before 
a  court  of  record ;  and  in  case  of  dispute  as  to  the  amount  to 
be  allowed,  the  same  shall  be  referred  by  the  court  to  a 
master  of  one  of  Her  Majesty's  superior  courts,  who,  on 
request  signed  by  the  court,  shall  ascertain  and  certify  the 
proper  amount  of  such  expenses. 

Costs  and  28.  (1-)  The  court  may  make  such  order  as  it  thinks  fit  respecting 

expenses  of       ^j^g  costs  and  expenses  of  the  inquiry,  and  such  order  shall,  on 

the  application  of   any  party  entitled  to  the  benefit  thereof,  be 

enforced  by  any  court  of  summary  jurisdiction  as  if  such  costs 

and  expenses  were  a  fine  imposed  by  that  court. 
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(2.)  The  Secretary  of  State  may,  if  he  thinks  tit,  pay  to  the 
person  or  persons  constituting  the  court,  inchiding  any  assessors, 
such  remuneration  as  he  may  with  the  consent  of  the  Treasury 
appoint. 

(3.)  Any  costs  and  expenses  ordered  hy  the  court  to  be  paid  by 
a  Secretary  of  State,  and  any  remuneration  paid  under  this  section, 
shall  be  paid  out  of  moneys  provided  by  Parliament. 

29.  {!•)  Where  a  certificate  of  a  manager  or  under-manager  is 
cancelled  or  suspended  in  pursuance  of  this  Act,  a  Secretary  of 
State  shall  cause  the  cancellation  or  suspension  to  be  recorded 
in  the  register  of  holders  of  certificates. 

(2.)  A  Secretary  of  State  may  at  any  time,  if  it  is  shown  to  him 
to  be  just  so  to  do,  renew  or  restore,  on  such  terms  as  he  tliinks 
fit,  any  certificate  which  has  been  cancelled  or  suspended  in  pur- 
suance of  this  Act,  and  cause  the  renewal  or  restoration  to  be 
recorded  in  the  register  aforesaid. 

30.  Whenever  any  person  proves  to  the  satisfaction  of  a  Secre- 
tary of  State  that  he  has,  without  fault  on  his  part,  lost  or  been 
deprived  of  any  certificate  granted  to  him  under  this  Act,  the 
Secretary  of  State  shall,  on  payment  of  sucli  fee  (if  any)  as  he  may 
direct,  but  not  exceeding  the  fee  specified  in  schedule  two  to  this 
Act,  cause  a  copy  of  the  certificate  to  which  the  applicant  appears 
by  the  register  to  be  entitled,  to  be  made  out  and  certified  by 
the  person  who  keeps  the  register,  and  delivered  to  the  applicant ; 
and  any  copy  which  purports  to  be  so  made  and  certified  as  afore- 
said shall  have  all  the  effect  of  the  oinginal  certificate. 

31.  (1-)  All  expenses  incui-red  by  a  Secretary  of  State  with  the 
concurrence  of  the  Treasury  in  cai-rying  into  effect  the  provisions 
of  this  Act  with  respect  to  certificates  of  competency  shall  be 
defrayed  out  of  moneys  provided  by  Parliament. 

(2.)  All  fees  payable  by  the  applicants  for  examination  for  or  for 
a  copy  of  a  certificate  under  this  Act  shall  be  paid  into  tlie  receipt 
of  Her  Majesty's  Exchequer  in  such  manner  as  the  Treasury,  may 
from  time  to  time  dii'ect,  and  be  carried  to  the  Consolidated  Fund. 

32.  Every  person  who  commits  any  of  the  following  offences ; 
that  is  to  say, — 

(1.)  Forges,  or  counterfeits,  or  knowingly  makes  any  false 
statement  in  any  certificate  of  competency  under  this  Act, 
or  in  any  certificate  of  service  gi'anted  under  this  Act,  or  any 
Act  repealed  by  this  Act,  or  any  official  copy  of  any  such 
certificate ;  or 

(2.)  Knowingly  utters  or  uses  any  such  certificate  or  cn])y 
which  has  been  forged  or  counterfeited  or  contains  any  false 
statement ;  or 


Record  of 
cancellation 
of  certificate, 
restoration  in 
certain  cases. 


Copy  of 
certificate  in 
case  of  loss. 


Expenses  in 
relation  to 
certificates, 
and  applica- 
tion of  fees. 
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(3.)  For   the   purpose   of  obtaining,  for   himself  or  any  other 
person,  employment  as   a  certificated  manager,  or  under- 
nianager,  or  the  grant  renewal  or  restoration  of  any  certificate 
under  this  x\ct,  or  a  copy  thereof,  either 
(a.)  makes  or  gives  any  declaration,  representation,  state- 
ment, or  evidence  which  is  false  in  any  particular,  or 

(h.)  knowingly  utters,  produces,  or  makes  use  of  any  such 
declaration,  representation,  statement,  or  evidence,  or 
any  document  containing  the  same, 

shall  be  guilty  of  a  misdemeanour,  and  be  liable  on  conviction  to 
imprisonment  for  a  term  not  exceeding  two  years,  with  or  without 
hard  labour. 

Returns,  Plan,  Notices  and  Abandonment. 


33.  (1-)  O'^  01'  before  the  twenty-first  day  of  January  in  every 


Returns  by 

or  mana>?er  of  year  the  owner,  agent,  or  manager  of  every  mine  shall  send  to  the 
mine.  inspector  of  the  district  on  behalf  of  a  Secretary  of  State  a  correct 

return,  specifying,  with  respect  to  the  year  ending  on  the  preceding 
thirty-first  day  of  December,  the  particulars  contained  in  the  form 
in  schedule  three  to  this  Act,  or  in  such  other  form  as  may  from 
time  to  time  be  prescribed  in  lieu  of  that  form  by  a  Secretary  of 
State  :  Provided  that  in  the  case  of  any  mine  which  is  not  required 
by  this  Act  to  be  under  the  control  of  a  certificated  manager, ^  a 
return  shall  not  be  required  of  the  particulars  contained  in  Part  B. 
of  the  said  form,  unless  or  until  a  Secretary  of  State  otherwise 
prescribes. 

(2.)  Forms  for  the  purpose  of  the  returns  required  by  this  section 
shall  from  time  to  time,  on  application,  be  furnished  by  the 
inspector  of  the  district  on  behalf  of  the  Secretary  of  State. 

(3.)  The  Secretary  of  State  may  publish  the  aggregate  results  of 
the  returns  made  under  this  section  with  respect  to  any  particular 
county  or  inspector's  district,  or  any  large  portion  of  a  county  or 
inspector's  district,  and  so  much  of  any  individual  return  as  does 
not  relate  to  the  quantity  of  mineral  gotten  or  wrought,  but  the 
portion  of  any  individual  return  relating  to  the  quantity  of  mineral 
gotten  or  wrought  shall  not  be  published  without  the  consent  of 
the  person  making  the  return,  or  of  the  owner  of  the  mine  to  which 
it  relates ;  and  no  person  except  an  inspector  or  Secretary  of  State 
or  any  body  of  commissioners  incorporated  by  Act  of  Parliament  for 
the  drainage  of  mines,  and  authorised  to  assess  and  levy  rates  in 
respect  of  minerals  gotten  from  such  mines,  shall  be  entitled, 
without  such  consent,  to  see  such  portion  as  aforesaid  of  any 
individual  return. 

(4.)  Every  owner,  agent,  or  manager  of  a  mine  who  fails  to 
comply  with  this  section  or  makes  any  return  which  is  to  his 


SECT.    l.J  EEGULATIOX    ACT,    1887.  q- n 

knowledge  false  in  any  particular  shall  be  guilty  of  an  ofience 
against  this  Act. 

'  See  s.  20  (3)  (c),  ante,  p.  651. 

34.  (1.)  The  owner,  agent,  or  manager  of  every  mine  shaU  keep  Plan  of  mine 
in  the  office  at  the  mine  an  accurate  plan  of  the  workings  of  the  *°,^^  ^^P*  ^^ 
mine,  showing  the  workings  up  to  a  date  not  more  than  three^'months  °*^'''"'" 
previously,  and  the  general  direction  and  rate  of  dip  of  the  strata, 

together  with  a  section  of  the  strata  sunk  through,  or  if  that  be 
not  reasonably  practicable,  a  statement  of  the  depth  of  the  shaft, 
with  a  section  of  the  seam.i 

(2.)  The  owner,  agent,  or  manager  of  the  mine  shall,  on  request 
at  any  time  of  an  inspector  under  this  Act,  produce  to  him  at  the 
office  at  the  mine  such  plan  and  section,  and  shall  also  on  the  like 
request  mark  on  such  plan  and  section  the  then  state  of  the 
workings  of  the  mine;  and  the  inspector  shall  be  entitled  to 
examine  the  plan  and  section,  and  for  official  purposes  only  to 
make  a  copy  of  any  part  thereof  respectively. 

(3.)  If  the  owner,  agent,  or  manager  of  any  mine  fails  to  keep, 
or  wilfully  refuses  to  produce  or  allow  to  be  examined,  the  plan 
and  section  aforesaid,  or  wilfully  withholds  any  portion  thereof,  or 
wilfully  refuses,  on  request,  to  mark  thereon  the  state  of  the 
workings  of  the  mine,  or  conceals  any  part  of  those  workings,  or 
produces  an  imperfect  or  inaccurate  plan  or  section,  he  shall  (unless 
he  shows  that  he  was  ignorant  of  the  concealment,  imperfection, 
or  inaccuracy)  be  guilty  of  an  offence  against  this  Act ;  and  further, 
the  inspector  may  by  notice  in  writing  (whether  a  penalty  for  the 
offence  has  or  has  not  been  inflicted)  require  the  owner,  agent,  or 
manager  to  cause  an  accurate  plan  and  section,  showing  the  par- 
ticulars herein-before  required,  to  be  made  within  a  reasonable 
time  at  the  expense  of  the  owner  of  the  mine.  Every  such  plan 
must  be  on  a  scale  of  not  less  than  that  of  the  Ordnance  Survey 
of  twenty-five  inches  to  the  mile,  or  on  the  same  scale  as  the  plan 
for  the  time  being  in  use  at  the  mine. 

(4.)  If  the  owner,  agent,  or  manager  fails  witliin  twenty  days 
after  the  requisition  of  the  inspector,  or  within  such  further  time 
as  may  be  allowed  by  a  Secretary  of  State,  to  cause  such  plan  and 
section  to  be  made  as  hex'eby  required,  he  shall  be  guilty  of  an 
offence  against  this  Act. 

'  See  also  Coal  :Mines  Act,  189G,  s.  3,  post,  p.  098. 

35.  (1-)  Where  in  or  about  any  mine,  whether  above  or  below   Notice  to  bo 

gi'ound,  either—  K'^''.'"  ""[    . 

°  '  ii<r.<li'nts  in 

(i.)  loss  of  life  or  any  personal  injury  whatever  to  any  person   mines, 
employed  in  oi-  about  the  mine   occurs  by   reason  of  any 
explosion   of    gas,   or   of   any   explosive,  or   of   any   steam 
boiler ;  or 

M.M.  U  U 
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(ii.)  loss  of  life  or  any  serious  personal  injury  to  any  person 
employed  in  or  about  the  mine  occurs  by  reason  of  any 
accident  whatever, 
the  owner,  agent,  or  manager  of  the  mine  shall,  within  twenty- 
four  hours  next  after  the  explosion  or  accident,  send  notice  in 
writing  of  the  explosion  or  accident  and  of  the  loss  of  life  or 
personal  injury  occasioned  thereby  to  the  inspector  of  the  district 
on  behalf  of  a  Secretary  of  State,  and  shall  specify  in  the  notice 
the  character  of  the  explosion  or  accident  and  the  number  of 
persons  killed  or  injured  respectively.^ 

(2.)  Where  loss  of  life  or  serious  personal  injury  has  imme- 
diately resulted  from  an  explosion  or  accident,  the  place  where  the 
explosion  or  accident  occurred  shall  he  left  as  it  was  immediately 
'  after  the  explosion  or  accident,  until  the  expiration  of  at  least 

three  days  after  the  sending  of  such  notice  as  aforesaid  of  such 
explosion  or  accident,  or  until  the  visit  of  the  place  by  an 
inspector,  whichever  first  happens,  unless  compliance  with  this 
enactment  would  tend  to  increase  or  continue  a  danger  or  would 
impede  the  working  of  the  mine. 

(3.)  Where  any  personal  injury,  of  which  notice  is  required  to 
be  sent  under  this  section,  results  in  the  death  of  the  person 
injured,  notice  in  writing  of  the  death  shall  be  sent  to  the  inspector 
of  the  district  on  behalf  of  a  Secretary  of  State  within  twenty-four 
hours  after  such  death  comes  to  the  knowledge  of  the  owner, 
agent,  or  manager. 

(4.)  Every  owner,  agent,  or  manager  who  fails  to  act  in  com- 
pliance with  this  section  shall  be  guilty  of  an  offence  against  this 
Act.^ 

1  A  former  Act  (18  &  19  Vict.  c.  108,  s.  9)  provided,  that,  in  case  of  loss  of 
life  or  injury  from  an  accident,  an  owner  or  agent,  who  did  not  send  notice  of 
the  accident  to  the  inspector  of  the  district  "  within  twenty-four  hours  next 
after  such  loss  of  life  "  should  be  liable  to  a  penalty.  It  was  held  under  this 
provision,  that,  where  an  accident  caused  injury  only,  and  not  loss  of  life, 
failure  to  give  the  notice  involved  no  penalty :  Underbill  v.  Longridge, 
29  L.  J.  M.  C.  65. 

2  See,  further,  as  to  the  liability  of  employers  in  case  of  accident,  post, 
pp.  741 — 74.3 ;  and,  as  to  accidents,  see  also  the  Notice  of  Accidents  Act,  1894 
(57  &  58  Vict.  c.  28),  and  the  Fatal  Accidents  Inquiry  (Scotland)  Act,  1895 
(58  &  59  Vict.  c.  36). 

Notice  to  be         36.  In  any  of  the  following  cases,  namely, 

given  of  open-        n  ^  Whei'e    any   working   is    commenced   for   the   purpose    of 

ing  and  aban-  .  i     c   r  c 

donment  of  openmg  a  new  shaft  tor  or  a  seam  oi  any  mme ; 

(ii.)  Where  a  shaft  or  seam  of  any  mine  is  abandoned  or  the 

working  thereof  discontinued ; 
(iii.)  Where  the  working  of  a  shaft  or  a  seam  of  any  mine  is 

recommenced  after  any  abandonment  or  discontinuance  for 

a  period  exceeding  two  months  ;  or 


mine. 
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(iv.)  ^Yhere  any  change  occurs  in  the  name  of  any  mine  or  in 

the  name  of  the  owner,  agent,  or  manager  of  any  mine  to 

which  this  Act  apphes,  or  in  the  principal  officers  of  any 

incorporated  company  which  is  the  owner  of  a  mine ; 

the  owner,  agent,  or  manager  of  the  mine  shall  give  notice  thereof 

to   the  inspector   of   the    district   within   two   months   after   the 

commencement,  abandonment,  discontinuance,  recommencement, 

or  change,  and  if  such  notice  is  not  given  the  owner,  agent,  or 

manager  shall  be  guilty  of  an  offence  against  this  Act. 

37.  (1-)  Where  any  mine  is  abandoned  or  the  working  thereof   Fencing  in 
discontinued,    at    whatever    time    the    abandonment   or   discon-   case  of 
tinuance   occurred, 1  the  owner   thereof,  and  every  other  person   mine.°"^ 
interested  in  the  minerals  of  the  mine,3  shall  cause  the  top  of 
every  shaft  and  every  side  entrance  from  the  surface  to  be  and  to 
be  kept  securely  fenced -^  for  the  prevention  of  accidents  : 
Provided  that — 

(i.)  Subject  to  any  contract  to  the  contrary,  the  owner  of  the 
mine  shall,  as  between  himself  and  any  other  person  inte- 
rested in  the  minerals  of  the  mine,  be  liable  to  carry  into 
effect  this  section,  and  to  pay  any  costs,  charges,  and 
expenses  incurred  by  any  other  person  interested  in  the 
minerals  of  the  mine  in  carrying  this  section  into  effect : 
(ii.)  Nothing  in  this  section  shall  exempt  any  person  from  any 

liability  under  any  other  Act,  or  otherwise. 
(2.)  If  any  person  fails  to  act  in  conformity  with  this  section, 
he  shall  be  guilty  of  an  offence  against  this  Act. 

(3.)  No  person  shall  be  precluded  by  any  agi'sement  from  doing, 
or  be  liable  under  any  contract  to  any  damages,  penalty,  or 
forfeiture  for  doing  such  acts  as  may  be  necessary  in  order  to 
comply  with  the  provisions  of  this  section. 

(4.)  If  any  occupier  of  land  or  other  person  wilfully  obstructs 
the  owner  of  a  mine  or  other  person  interested  as  aforesaid  in 
doing  any  such  acts,  he  shall  be  guilty  of  an  offence  against  this 
Act. 

(o.)  Any  shaft  or  side  entrance  which  is  not  fenced  as  required 
by  this  section,  and  is  within  fifty  yards  of  any  highway,  road, 
footpath,  or  place  of  public  resort,  or  is  in  open  or  uninclosed 
land,   shall  be  deemed  to  be  a  nuisance  within  the  meaning  of 

section  ninety-one  of  the  Public  Health  Act,  1875.  3«  A  39  Vict. 

c.  65 
'  The  enactment  therefore  applies  to   mines   ahandoncd   or  discontinued 

before  the  commencement  of  the  Act :  Stott  v.  Dickinson,  34  L.  T.,  N.  S.  2'Jl, 

decided  under  the  -■^ct  of  1872.     The  corresponding  provision    in  23   it   24 

Vict.  c.   151,   s.  21,  did   not  apply   to   mines   previously   abandoned:  11.    v 

Gratrex,  12  Cox,  C.  C.  157. 

-  As  to  the  meaning  of  "  mine,"  see  2^ost,  p.  G88,  and  cases  cited  po^t, 

p.  689,  n. ',  all  of  which  (except  R.  v.  Brown)  were  cases  as  to  fencing.    Lessors, 

r  V  2 
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to  whom  royalties  are  reserved,  with  powers  of  distress  and  entry,  although 
not  "  owners,"  are  "  persons  interested  in  the  minerals  "  :  Evans  r.  ]\Iostyn, 
2  C.  P.  D.  547.  The  words  "  other  persons  interested  in  the  minerals  "  refer 
to  persons  having  a  present  interest ;  and  do  not  refer  to  persons  having 
a  remote  interest,  or  an  interest  arising  merely  from  contract,  or  to  trustees 
or  ccstuis  qjte  trust :  ib.     See.,  further,  2Jost,  p.  689,  n. '. 

•*  As  to  what  is  a  sufficient  fence,  see  n.-'  to  s.  13  of  Met.  Mines  Act, 
1872,  x>ost,  p.  711. 

38.^  (3.)  The  owner  aforesaid  shall  also,  within  three  months 
of  the  abandonment  of  the  mine  or  seam,  send  to  the  inspector  of 
the  district,  on  behalf  of  a  Secretary  of  State,  a  correct  return 
specifying,  with  respect  to  the  period  which  has  elapsed  since  the 
expiration  of  the  year  covered  by  the  last  annual  return  made 
under  this  Act,  the  particulars  required  in  that  return ;  and  the 
provisions  of  this  Act  with  respect  to  the  said  annual  return  shall 
apply  to  the  return  so  sent. 

(4.)  If  the  owner  of  a  mine  or  seam  fails  to  comply  with  this 
section,  he  shall  be  guilty  of  an  offence  against  this  Act,  and  be 
liable  to  a  fine  not  exceeding  thirty  pounds. 

(5.)  A  complaint  or  information  of  an  offence  under  this  section 
may  be  made  or  laid  at  any  time  within  six  months  after  abandon- 
ment of  the  mine  or  seam,  or  after  service  on  the  owner  aforesaid 
of  a  notice  to  comply  with  the  requirements  of  this  section, 
whichever  last  happens. 

1  Sub-ss.  (1)  and  (2)  of  s.  4  (1)  of  the  Coal  Mines  Act,  1896  {post,  p.  699),  are 
now  substituted  for  sub-ss.  (1)  and  (2)  of  this  section.  See  also  s.  4  (2)  of  the 
same  Act. 

Ins])cction. 

39.  (1-)  A  Secretary  of  State  may  from  time  to  time  appoint 
any  fit  persons  to  be  inspectors  (under  whatever  title  he  may  from 
time  to  time  fix)  of  mines,  and  assign  them  their  duties,  and  may 
award  them  such  salaries  as  the  Treasury  may  approve,  and  may 
remove  any  such  inspector :  Provided  always,  that  in  the  appoint- 
ment of  inspectors  of  mines  in  Wales  and  Monmouthshire  among 
candidates,  otherwise  equally  qualified,  persons  having  a  know- 
ledge of  the  Welsh  language  shall  be  preferred. 

(2.)  Notice  of  the  appointment  of  every  such  inspector  shall  be 
published  in  the  London  Gazette. 

(3.)  Every  such  inspector  is  referred  to  in  this  Act  as  an 
inspector,  and  the  inspector  of  a  district  means  the  inspector  who 
is  for  the  time  being  assigned  to  the  district  or  portion  of  the 
United  Kingdom  with  reference  to  which  the  term  is  used. 

(4.)  Any  person  appointed  or  acting  as  inspector  under  the 
Metalliferous  Mines  Eegulation  Act,  1872, ^  if  directed  by  a 
Secretary  of  State  to  act  as  an  inspector  under  this  Act,  may  so 
act,  and  shall  be  deemed  to  be  an  inspector  under  this  Act. 
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(5.)  The  salaries  of  the  inspectors  and  the  expenses  incurred  by 
them  or  by  a  Secretary  of  State  in  the  execution  of  this  Act  shall 
continue  to  be  paid  out  of  moneys  to  be  provided  by  Parliament. 
'  See  s.  15, 2^ost,  p.  711. 

40.  Any  person  who  practises  or  acts  as  or  is  a  partner  of  any 
person  who  practises  or  acts  as  a  land  agent  or  mining  engineer, 
or  as  a  manager,  viewer,  agent,  or  valuer  of  mines,  or  arbitrator  in 
any  difference  arising  between  owners,  agents,  or  managers  of  mines, 
or  is  otherwise  employed  in  or  about  any  mine,  or  is  a  miner's 
agent  or  mine  owner  (whether  the  mine  is  one  to  which  this  Act 
appHes  or  not),  shall  not  act  as  an  inspector  of  mines  under  this 
Act,  and  no  inspector  shall  be  a  partner  or  have  any  interest, 
direct  or  indirect,  in  any  mine  in  the  district  under  his  charge. 

41.  An  inspector  under  this  Act  shall  have  power  to  do  all  or 
any  of  the  following  things  ;  namely, 

(i.)  To  make  such  examination  and  inquiry  as  may  be  necessary 
to  ascertain  whether  the  provisions  of  this  Act  relating  to 
matters  above  ground  or  below  ground  are  complied  with 
in  the  case  of  any  mine  : 

(ii.)  To  enter,  inspect,  and  examiiie  any  mine,  and  every  part 
thereof,  at  all  reasonable  times  by  day  and  night,  but  so  as 
not  to  impede  or  obstruct  the  working  of  the  mine : 

(iii.)  To  examine  into  and  make  inquiry  respecting  the  state  and 
condition  of  any  mine,  or  any  part  thereof,  and  the  venti- 
lation of  the  mine,  and  the  sufficiency  of  the  special  rules  ^ 
for  the  time  being  in  force  in  the  mine,  and  all  matters 
and  things  connected  with  or  relating  to  the  safety  of  the 
persons  employed  in  or  about  the  mine,  or  any  mine  con- 
tiguous thereto,  or  the  care  and  treatment  of  the  horses 
and  other  animals  used  in  the  mine : 

(iv.)  To  exercise  such  other  powers  as  may  be  necessary  for 
carrying  this  Act  into  effect. 

Every  person  who  wilfully  obstructs  any  inspector  in  the  execution 
of  his  duty  under  this  Act,  and  every  owner,  agent,  and  manager 
of  a  mine  who  refuses  or  neglects  to  furnish  to  the  inspector  the 
means  necessary  for  making  any  entry,  inspection,  examination, 
or  inquiry  under  this  Act,  in  relation  to  the  mine,  shall  be  guilty  of 
an  offence  against  this  Act. 

'  See  s.  tJl,2>ost,  p.  G79. 

42.  (1-)  If  in  any  respect  (which  is  not  provided  against  l)y 
any  express  provision  of  this  Act,  or  by  any  special  rule)  any 
inspector  finds  any  mine,  or  any  part  thereof,  or  any  matter,  thing, 
or  practice  in  or  connected  with  any  such  mine  or  with  the  control, 
management,  or  direction  thereof  by  the  manager  to  be  dangerous 
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or  defective,  so  as  in  his  opinion  to  threaten  or  tend  to  the  bodily 
injury  of  any  person,  he  may  give  notice  in  writing  thereof  to  the 
owner,  agent,  or  manager  of  the  mine,  and  shall  state  in  the  notice 
the  particulars  in  which  he  considers  the  mine,  or  any  part  thereof, 
or  any  matter,  thing,  or  practice,  to  be  dangerous  or  defective, 
and  require  the  same  to  be  remedied;  and  unless  the  same  be 
forthwith  remedied  shall  also  report  the  same  to  a  Secretary  of 
State.i 

(2.)  If  the  owner,  agent,  or  manager  of  the  mine  objects  to  remedy 
the  matter  complained  of  in  the  notice,  he  may,  within  ten  days 
after  receipt  of  the  notice,  send  his  objection  in  writing,  stating 
the  grounds  thereof,  to  a  Secretary  of  State  ;  and  thereupon  the 
matter  shall  be  determined  by  arbitration  in  manner  provided  by 
this  Act, 2  and  the  date  of  the  receipt  of  the  objection  shall  be 
deemed  to  be  the  date  of  the  reference.'^ 

(3.)  If  the  owner,  agent,  or  manager  fail,  when  no  objection  is 
sent  as  aforesaid,  to  comply  with  the  requisition  of  the  notice 
within  ten  days  after  the  expiration  of  the  time  for  objection,  or 
when  there  has  been  an  arbitration  to  comply  with  the  award 
within  the  time  fixed  by  the  award,  he  shall  be  guilty  of  an  offence 
against  this  Act,  and  the  notice  and  award  shall  respectively  be 
deemed  to  be  written  notice  of  the  offence. 

Provided  that  the  court,  if  satisfied  that  the  owner,  agent,  or 
manager  has  taken  active  measures  for  complying  with  the  notice 
or  award,  but  has  not,  with  reasonable  diligence,  been  able  to 
complete  the  works,  may  adjourn  any  x^roceedings  taken  before 
them  for  punishing  the  offence,  and,  if  the  works  are  completed 
within  a  reasonable  time,  no  penalty  shall  be  inflicted. 

(4.)  No  person  shall  be  precluded  by  any  agreement  from  doing, 
or  be  liable  under  any  contract  to  any  penalty  or  forfeiture  for 
doing,  such  acts  as  may  be  necessary  in  order  to  compl}^  with  the 
provisions  of  this  section. 

1  Notice  under  this  section  cannot  be  given  where  the,  cause  of  danger  is 
one  over  which  the  mine  owner  has  no  control,  as,  for  instance,  where  there 
is  a  dangerous  accmnulation  of  water  in  an  adjoining  mine :  R.  v.  Spon  Lane 
Colliery  Co.,  3  Q.  B.  D.  673,  decided  under  the  Act  of  1872.  The  provision 
applicable  in  such  a  case  is  s.  49,  r.  7  {l)ost,  p.  670),  requiring  the  withdrawal  of 
the  workmen  in  case  of  danger  :  ib.  A  notice  under  this  section  must  be 
limited  to  stating  the  particulars  in  which  the  inspector  considered  the  mine, 
or  any  part  thereof,  or  any  matter  or  thing  or  practice,  to  be  dangerous  or 
defective,  and  to  requiring  the  same  to  be  remedied.  The  inspector  is  not 
entitled  to  say  what  the  remedy  should  be,  or  to  require  any  particular  remedy 
to  be  adopted  :  Re  Secretary  of  State  and  Fletcher,  18  Q.  B.  D.  339  ;  see  p.  343, 
pe7-  Lord  Esher. 

-  See  s.  47,  2^ost,  p.  6G4. 

3  In  case  of  an  arbitration  the  question  before  the  arbitrator  is  whether  the 
notice  of  the  inspector  is  one  to  which  the  objections  of  the  owner  form  a 
sufficient  answer.     No  question  as  to  the  proper  remedy  is  before  him,  and  h$ 
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has  no  jurisdiction  to  determine  what  the  remedy  should  be,  or  to  direct  any 
particular  course  to  be  adopted.  His  finding  should  follo\s-  the  submission, 
and  shoxild  merely  state  whether  or  not  the  matter  in  question  is  dangerous 
or  defective  so  as  to  threaten  or  tend  to  the  bodily  injury  of  any  person :  Re 
Secretary  of  State  and  Fletcher,  suj^. 

43.  Every  inspector  of  a  district  under  this  Act  shall  make  an   Annual 

annual  report  of  his  proceedings  durin^r  the  preceding  year  to  a  F®P°'"''-;  °^ 

^  ^  °  o  1  o  ^  inspectors. 

Secretary  of  State,  which  report  shall  be  laid  before  both  Houses 

of  Parliament. 

44.  Where   in  any  mine  an  explosion  or  accident  has  caused  Special 
loss  of  life  or  personal  injury  to  any  person,  a  Secretary  of  State  [i^^pgctors 
may  at  any  time  direct  an  inspector  to  make  a  special  report  with 
respect  to  the  explosion  or  accident. 

45.  Where   it   appears  to  a  Secretary  of  State  that  a  formal  Formalin- 
investigation  of  any  explosion  or  accident  and  of  its  causes  and  wheudircctcd 
circumstances  is  expedient,  the  Secretary  of  State  may  direct  such  by  Secretary 
investigation  to  be  held,i  and  with  respect  to  any  such  investigation  °  '  '^  ^• 
the  following  provisions  shall  have  effect : 

(1.)  The  Secretary  of  State  may  appoint  a  competent  person  to 
hold   the   investigation,    and   may   appoint   any  person   or 
persons   possessing   legal   or  special   knowledge   to   act   as 
assessor  or  assessors  in  holding  the  investigation. 
(2.)  The  person  or  persons  so  appointed  (herein-after  called  the 
court)  shall  hold   the   investigation   in  open  court,  in  such 
manner  and  under  such  conditions  as  the  court  may  think 
most  effectual  for  ascertaining  the  causes  and  circumstances 
of  the  explosion  or  accident,  and  enabling  the  court  to  make 
the  report  in  this  section  mentioned. 
(3.)  The  court  shall  have  for  the  purpose  of  the  investigation 
all   the   powers  of  a  court  of  summary  jurisdiction   when 
acting  as  a  court  in  hearing  informations  for  offences  against 
this  Act,  and  all  the  powers  of  an  inspector  under  this  Act, 
and  in  addition  the  following  powers  ;   namely, 
(a.)  Power  to  enter  and  inspect  any  place  or  l)uildiiig  the 
entry   or    inspection    whereof    appears    to    the    coui't 
requisite  for  the  said  purpose  : 
(&.)  Power,   by  sunnnons  signed   by  llie  court,  to  require 
the  attendance  of  all  such   persons  as  it  thinks  Ht  to 
call  before  it  and  examine  for  tlie  said  purpose,  and 
for  that  purpose  to  require  answers  or  returns  to  such 
inquiries  as  it  thinks  fit  to  make  : 
(c.)  Power  to  require  the  production  of  all  I)ookH,  i)apers, 
and  documents  which  it  considers  impoilaiil  for  tlic  said 
purpose : 
{d.)  Power  to  administer  an  oath  and  require  any  person 
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examined  to  make  and  sign  a  declaration  of  the  truth 
of  the  statements  made  by  him  in  his  examination  : 

(4.)  Persons  attending  as  witnesses  before  the  court  shall  be 
allowed  such  expenses  as  would  be  allowed  to  witnesses 
attending  before  a  court  of  record ;  and  in  case  of  dispute  as 
to  the  amount  to  be  allowed,  the  same  shall  be  i-ef erred  by 
the  court  to  a  master  of  one  of  Her  Majesty's  superior  courts, 
who  on  request,  signed  by  the  court,  shall  ascertain  and 
certify  the  proper  amount  of  the  expenses  : 

(5.)  The  court  holding  an  investigation  under  this  section  shall 
make  a  report  to  the  Secretary  of  State,  stating  the  causes  of 
the  explosion  or  accident  and  its  circumstances,  and  adding 
any  observations  which  the  court  thinks  right  to  make  : 

(6.)  All  expenses  incurred  in  and  about  an  investigation  under 
this  section  (including  the  remuneration  of  any  person 
appointed  to  act  as  assessor)  shall  be  deemed  to  be  part 
of  the  expenses  of  the  Secretary  of  State  in  the  execution 
of  this  Act. 

(7.)  Any  person  who  without  reasonable  excuse  (proof  whereof 
shall  lie  on  him)  either  fails,  after  having  had  the  expenses 
(if  any)  to  which  he  is  entitled  tendered  to  him,  to  comply 
with  any  summons  or  requisition  of  a  court  holding  an 
investigation  under  this  section,  or  prevents  or  impedes  the 
court  in  the  execution  of  its  duty,  shall  for  every  such  offence 
be  liable  to  a  fine  not  exceeding  ten  pounds,  and  in  the  case 
of  a  failure  to  comply  with  a  requisition  for  making  any 
return  or  producing  any  document  shall  be  liable  to  a  fine 
not  exceeding  ten  pounds  for  every  day  that  such  failure 
continues. 

1  Where  the  explosion  is  of  a  boiler,  an  investigation  may  also  be  held 
under  the  Boiler  Explosions  Act,  1882 :  R.  v.  Comms.  under  Boiler  Explosions 
Act,  1882,  1891  1  Q.  B.,  703. 

46.  The  Secretary  of  State  may  cause  any  special  report  of  an 
inspector  or  any  report  of  a  court  under  this  part  of  this  x\ct  to 
be  made  public  at  such  time  and  in  such  manner  as  he  may  think 
fit. 

Aybltratio)i. 

47.  With  respect  to  arbitrations  under  this  Act,  the  following 
provisions  shall  have  effect : 

(1.)  The  parties  to  the  arbitration  are  in  this  section  deemed  to 
be  the  owner,  agent,  or  manager  of  the  mine  on  the  one  hand, 
and  the  inspector  of  mines  (on  behalf  of  the  Secretary  of 
State)  on  the  other  :  i 

(2.)  Each  of  the  parties  to  the  arbitration  may,  within  fourteen 
days  after  the  date  of  the  reference,  appoint  an  arbitrator : 
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(3.)  No  person  shall  act  as  arbitrator  or  uuapire  under  this 
Act  who  is  employed  in  or  in  the  management  of  or  is 
interested  in  the  mine  to  which  the  arbitration  relates : 

(4.)  The  appointment  of  an  arbitrator  imder  this  section  shall 
be  in  writing,  and  notice  of  the  appointment  shall  be  forth- 
with sent  to  the  other  party  to  the  arbitration,  and  shall  not 
be  revoked  without  the  consent  of  that  party : 

(5.)  The  death,  removal,  or  other  change  in  any  of  the  parties 
to  the  arbitration  shall  not  aifect  the  proceedings  under  this 
section  : 

(6.)  If  within  the  said  fourteen  days  either  of  the  parties  fails 
to  appoint  an  arbitrator,  the  arbitrator  appointed  by  the 
other  party  may  proceed  to  hear  and  determine  the  matter 
in  difference,  and  in  that  case  the  award  of  the  single  arbi- 
trator shall  be  final : 

(7.)  If  before  an  award  has  been  made  any  arbitrator  appointed 
by  either  party  dies  or  becomes  incapable  to  act,  or  for  seven 
days  refuses  or  neglects  to  act,  the  party  by  whom  such 
arbitrator  was  appointed  may  appoint  some  other  person  to 
act  in  his  place ;  and  if  he  fails  to  do  so  within  seven  days 
after  notice  in  writing  from  the  other  party  for  that  purpose, 
the  remaining  arbitrator  may  proceed  to  hear  and  determine 
the  matter  in  difference,  and  in  tliat  case  the  award  of  the 
single  arbitrator  shall  be  final : 

(8.)  In  either  of  the  foregoing  cases  where  an  arbitrator  is  em- 
powered to  act  singly,  on  one  of  the  parties  failing  to  appoint, 
the  party  so  failing  may,  before  the  single  arbitrator  has 
actually  proceeded  in  the  arbitration,  appoint  an  arbitrator, 
who  shall  then  act  as  if  no  failui-e  had  occurred : 

(9.)  If  the  arbitrators  fail  to  make  their  award  within  twenty- 
one  days  after  the  day  on  which  the  last  of  them  was 
appointed,  or  within  such  extended  time  (if  any)  as  may 
have  been  appointed  for  that  purpose  by  both  arbitrators 
under  their  hands,  the  matter  in  difference  shall  be  deter- 
mined by  the  umpire  appointed  as  herein-after  mentioned  : 

(10.)  The  arbitrators,  l)efore  they  enter  on  the  matter  referred 
to  them,  shall  appoint  by  writing  under  their  hands  an 
umpire  to  decide  on  points  on  which  they  may  differ : 

(11.)  If  the  umpire  dies  or  becomes  incapable  of  acting  before 
he  has  made  his  award,  or  refuses  to  make  his  award  within 
a  reasonable  time  after  the  matter  has  l)een  brought  within 
his  cognizance,  the  persons  or  person  who  appointed  such 
umpire  shall  forthwith  appoint  another  umpire  in  liis  place  : 

(12.)  If  the  arbitrators  refuse,  or  fail,  or  for  seven  days  after 
the  request  of  either  party  neglect  to  appoint  an  umpire, 
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then  on  the  apphcation  of  either  party  an  umpire  may  be 
appointed  by  the  chairman  of  the  general  or  quarter  sessions 
of  the  peace,  within  the  jurisdiction  of  which  the  mine  or 
any  shaft  of  the  mine  is  situate  : 

(13.)  The  decision  of  every  vuxipire  on  the  matters  referred  to 
him  shall  be  final : 

(1-i.)  If  a  single  arbitrator  fails  to  make  his  award  within 
twenty-one  days  after  the  day  on  which  he  was  appointed, 
the  party  who  appointed  him  may  appoint  another  arbitrator 
to  act  in  his  place  : 

(15.)  Arrangements  shall,  whenever  practicable,  be  made  for 
the  matter  in  difference  being  heard  at  the  same  time  before 
the  arbitrators  and  the  umpire  : 

(16.)  The  arl^itrators  and  the  umpire  or  any  of  them  may 
examine  the  parties  and  their  witnesses  on  oath,  and  may 
also  consult  any  counsel,  engineer  or  scientific  person  whom 
they  may  think  it  expedient  to  consult : 

(17.)  The  payment  (if  any)  to  be  made  to  any  arbitrator  or 
umpire  for  his  services  shall  be  fixed  by  the  Secretary  of 
State,  and  together  with  the  costs  of  the  arbitration  and 
award  shall  be  paid  by  the  parties  or  one  of  them  according 
as  the  award  may  direct.  Such  costs  may  be  taxed  by  a 
master  of  one  of  Her  Majesty's  superior  courts,  who,  on  the 
written  application  of  either  of  the  parties,  shall  ascertain 
and  certify  the  proper  amount  thereof.  The  amount  (if  any) 
payable  by  the  Secretary  of  State  shall  be  paid  as  part  of  the 
expenses  of  inspectors  under  this  Act.  The  amount  (if  any) 
payable  l)y  the  owner,  agent,  or  manager  may  in  the  event 
of  non-payment  be  recovered  in  the  same  manner  as  fines 
under  this  Act : 

(18.)  Every  person  who  is  appointed  an  arbitrator  under  this 
section  shall  be  a  practical  mining  engineer,  or  a  person 
accustomed  to  the  working  of  mines,  and  every  person  who 
is  appointed  an  umpire  under  this  section  shall  be  a  county 
court  judge,  a  police  or  stipendiary  magistrate,  a  recorder  of 
a  borough,  or  a  registrar  of  a  county  court ;  but,  when  an 
award  has  been  made  under  this  section,  the  arbitrator  or 
umpire  who  made  it  shall  l)e  deemed  to  have  been  duly 
qualified  as  provided  by  this  section. 

1  As  to  the  representation  of  workmen,  see  s.  2  of  the  Act  of  1896,  j^ost,  p.  698. 

Coroners. 

Provisions  as  48.  With  respect  to  coroners'  inquests  on  the  bodies  of  persons 
to  coroners'  whose  death  may  have  been  caused  by  explosions  or  accidents  in 
deaths  from      or  about  mines,  the  following  pi'ovisions  shall  have  effect : 


SECT.    1.;  EEGULATION    ACT,    1887.  GQ; 

(1.)  Where  a  coroner  holds  an  inquest  on  the  body  of  any  person   accidents  in 
whose   death  may  have   been   caused  by  any  explosion  or   "lines, 
accident,  of  which  notice  is  required  JDy  this  Act  to  be  given 
to    the  inspector  of  the  district,  the  coroner  shall  adjourn 
the  inquest  unless  an  inspector,  or  some  person  on  behalf 
of  a  Secretary  of  State,  is  present  to  watch  the  proceedings : 

(2.)  The  coroner,  at  least  four  days  before  holding  the  adjourned 
inquest,  shall  send  to  the  inspector  for  the  district  notice 
in  %\T:iting  of  the  time  and  place  of  holding  the  adjourned 
inquest : 

(3.)  The  coroner,  before  the  adjournment,  may  take  evidence  to 
identify  the  body,  and  may  order  the  interment  thereof : 

(4.)  If  an  explosion  or  accident  has  not  occasioned  the  death  of 
more  than  one  person,  and  the  coroner  has  sent  to  the  inspec- 
tor of  the  district  notice  of  the  time  and  place  of  holding  the 
inquest  at  such  time  as  to  reach  the  inspector  not  less  than 
twenty-four  hours  before  the  time  of  holding  the  same,  it 
shall  not  be  imperative  on  him  to  adjourn  the  inquest  in 
pursuance  of  this  section,  if  the  majority  of  the  jury  think 
it  unnecessary  so  to  adjourn  : 

(5.)  An  inspector  shall  be  at  liberty  at  any  such  inquest  to 
examine  any  witness,  subject  nevertheless  to  the  order  of 
the  coroner : 

(6.)  Where  evidence  is  given  at  an  inquest  at  which  an  inspector 
is  not  present  of  any  neglect  as  having  caused  or  contributed 
to  the  explosion  or  accident,  or  of  any  defect  in  or  about 
the  mine  appearing  to  the  coroner  or  jury  to  require  a 
remedy,  the  coroner  shall  send  to  the  inspector  of  the  district 
notice  in  writing  of  such  neglect  or  defect : 

(7.)  Any  person  having  a  personal  interest  in,  or  employed  in 
or  in  the  management  of  the  mine  in  which  the  explosion 
or  accident  occurred,  shall  not  be  qualified  to  serve  on  the 
jui-y  empannelled  on  the  inquest;  and  it  shall  be  the  duty 
of  the  constable  or  other  officer  not  to  sunnnon  any  person 
disqualified  under  this  provision,  and  it  shall  be  the  duty 
of  the  co)oner  not  to  allow  any  such  person  to  be  sworn  or 
to  sit  on  the  jury  : 

(8.)  Any  relative  of  any  person  whose  death  may  have  been 
caused  by  the  explosion  or  accident  witli  respect  to  which 
the  inquest  is  lieing  held,  and  tlie  owner,  agent,  or  manager 
of  the  mine  in  which  the  explosion  or  accident  occurred,  and 
any  person  appointed  l)y  the  order,  in  writing,  of  the  majority 
of  the  workmen  employed  at  the  said  mine,  shall  ha  at 
liberty  to  attend  and  examine  any  witness,  eitlier  in  person 
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or  by  his  counsel,  solicitor,  or  agent,  sul)ject  nevertheless  to 
the  order  of  the  coroner. 
Every  person  who  fails  to  comply  with  the  provisions  of  this 
section  shall  be  guilty  of  an  offence  against  this  Act. 


Part   2. 


EULES. 


General  rules. 


Ventilation  of 
mine. 


General  Bides. 

49.  The  following  general  rules  i  shall  be  observed,  so  far  as  is 
reasonably  practicable,-  in  every  mine  : 

1  A  breach  of  these  rules  by  whomsoever  committed  may  be  an  oi?ence  on 
the  part  of  the  owner,  agent,  or  manager:  see  s.  50,  post,  p.  679. 

-  The  words  "  reasonably  practicable  "  mean  reasonably  practicable,  having 
regard  to  physical  or  engineering  exigencies,  and  do  not  refer  to  the  carrying 
on  of  the  mine  as  a  profitable  concern:  Wales  v.  Thomas,  16  Q.  B.  D.  340, 
decided  under  the  Act  of  1872.  The  words  seem  to  apply  only  to  affirmative 
provisions;  negative  provisions  being  always  practicable:  ih.  3i7, i^cr  Day,  J. 

Eule  1.  An  adequate  amount  of  ventilation  shall  be  constantly 
produced  in  every  mine  to  dilute  and  render  harmless  noxious 
gases  to  such  an  extent  that  the  working  places  of  the  shafts,  levels, 
stables,  and  workings  of  the  mine,  and  the  travelling  roads  to 
and  from  those  working  places  shall  be  in  a  fit  state  for  working 
and  passing  therein. i 

In  the  case  of  mines  required  by  this  Act  to  be  under  the  control 
of  a  certificated  manager,  the  quantity  of  air  in  the  respective 
splits  or  currents,  shall  at  least  once  in  every  month  be  measured 
and  entered  in  a  book  to  be  kept  for  the  purpose  at  the  mine. 

'  Ventilation  must  continue  even  during  the  temporary  suspension  of  work, 
as  on  Sundays :  Knowles  v.  Dickinson,  2  E.  &  E.  705,  a  decision  under  a 
previous  Act.  It  must  not  be  confined  to  the  working  places  and  travelling 
roads,  but  must  be  extended  to  the  contiguous  parts  of  the  mine,  even  though 
not  in  use.  The  enactment  requires  so  much  of  the  mine  to  be  ventilated 
as  is  necessary  to  render  the  working  places  and  travelling  roads  safe : 
Brough  V.  Homfray,  L.  R.  3  Q.  B.  771,  decided  under  a  previous  Act.  A 
manager  may  be  convicted  in  respect  of  improper  ventilation  if  it  can  be 
shown  that  he  might  have  improved  the  ventilation  by  the  means  provided 
by  his  employer:  Hall  v.  Hopwood,  49  L.  J.  M.  C.  17  ;  and  see  n.  ^  to  s.  50, 
post,  p.  679.  It  has  been  held  in  Scotland  that  a  complaint  with  regard  to  a 
breach  of  this  rule  must  state  in  what  particulars  the  system  of  ventilation  in 
use  in  the  mine  is  defective  :  Roberts  v.  Atkinson,  18  Sess.  Cas.  (Ser.  4),  Just. 
Cas.  8. 

Rule  2.  Where  a  fire  is  used  for  ventilation  in  any  mine  newly 
opened  after  the  passing  of  this  Act,  the  return  air,  unless  it  be 
so  diluted  as  not  to  be  inflammable,  shall  be  carried  oft"  clear  of  the 
fire  by  means  of  a  dumb  drift  or  airway. 


tion,  &c. 
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Eule  3.  Where  a  mechanical  contrivance  for  ventilation  is  intro- 
duced into  any  mine  after  the  commencement  of  this  Act,  it  shall 
be  in  such  position  and  placed  under  such  conditions  as  will  tend 
to  ensure  its  being  uninjured  by  an  explosion. 

Rule  4.  A  station  or  stations  shall  be  appointed  at  the  entrance   Stations  and 

to  the  mine,  or  to  different  parts  of  the  mine,^  as  the  case  mav  ^"^Pf°*'°"  °^ 
.  .   .  •'    conciition  as 

require  ;  and  the  following  provisions  shall  have  effect :  to  ventila- 

(i.)  As  to  inspection  before  commencing  work : — 
A  competent  person  or  competent  persons  appointed  by  the 
owner,  agent,  or  manager  for  the  purpose,  not  being  contractors 
for  getting  minerals  in  the  mine  shall,  within  such  time  imme- 
diately before  the  commencement  of  each  shift  as  shall  be  fixed  by 
special  rules  made  under  this  Act,  inspect  every  part  of  the  mine 
situate  beyond  the  station  or  each  of  the  stations,  and  in  which 
workmen  are  to  work  or  pass  during  that  shift, 3  and  shall  ascer- 
tain the  condition  thereof  so  far  as  the  presence  of  gas,  ventilation, 
roof  and  sides,  and  general  safety  are  concerned. 

No  workman  shall  pass  beyond  any  such  station  until  the  part 
of  the  mine  beyond  that  station  has  been  so  examined,  and  stated 
by  such  competent  person  to  be  safe. 

The  inspection  shall  be  made  with  a  locked  safety  lamp,  except 
in  the  case  of  any  mine  in  which  inflammable  gas  has  not  been 
found  within  the  preceding  twelve  months." 

A  report  specifying  where  noxious  or  inflammable  gas  (if  any) 
was  found  present,  and  what  defects  (if  any)  in  roofs  or  sides,  and 
what  (if  any)  other  source  of  danger  were  or  was  observed,  shall 
be  recorded  without  delay  in  a  book  to  be  kept  at  the  mine  for  the 
purpose,  and  accessible  to  the  workmen,  and  such  report  shall  be 
signed  by,  and  so  far  as  the  same  does  not  consist  of  printed 
matter  shall  be  in  the  handwriting  of  the  person  who  made  the 
inspection. 

For  the  purpose  of  the  foregoing  provisions  of  tins  rule,  two  or 
more  shifts  succeeding  one  another  w^ithout  any  interval  are  to  be 
deemed  to  be  one  shift. 

(ii.)  As  to  inspection  during  sliifts  : — 

A  similar  inspection  shall  be  made  in  the  course  of  each  shift  of 
all  parts  of  the  mine  in  which  workmen  are  to  work  or  pass  during 
that  shift,  but  it  shall  not  be  necessary  to  record  a  report  of  the 
same  in  a  book:  Provided  that  in  the  case  of  a  mine  worked 
continuously  throughout  the  twenty-four  hours  by  a  succession  of 
shifts,  the  report  of  one  of  such  inspections  shall  be  recorded 
in  manner  above  required. 

'  The  words  "different  parts  of  the  mine"  refer  to  mines  divided  into  parts 
under  s.  19  {ante,  p.  G50) :  Wales  v.  Thomas,  IG  Q.  B,  D.  348,  lycr  Smith,  J.,  a 
decision  under  the  Act  of  1872. 
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Inspection  of 
machinery, 
&c.  above  and 
below  ground. 


Fencing  of 
entrances. 


Withdrawal 
of  workmen 
in  case  of 
danger. 


2  Extended  by  s.  5  (1)  of  the  Act  of  1S9G,  jwsY,  p.  700. 
•'  See  r.  8,  j'os^. 

Eule  5.  A  competent  person  or  competent  persons  appointed 
by  the  owner,  agent,  or  manager  for  the  purpose,  shall,  once  at 
least  in  every  twenty-foiir  hours,  examine  the  state  of  the  external 
parts  of  the  machinery,  the  state  of  the  guides  and  conductors  in 
the  shafts,  and  the  state  of  the  head-gear,  ropes,  chains,  and  other 
similar  appliances  of  the  mine  which  are  in  actual  use  both  above 
ground  and  below  ground,  and  shall  once  at  least  in  every  week 
examine  the  state  of  the  shafts  by  which  persons  ascend  or 
descend ;  and  shall  make  a  true  report  of  the  result  of  such 
examination,  and  every  such  report  shall  be  recorded  without 
delay  in  a  book  to  be  kept  at  the  mine  for  the  purpose,  and  shall 
be  signed  by  the  person  who  made  the  inspection. ^ 

1  The  direction  to  report  and  record  the  report  applies  to  the  daily  as  well 
as  to  the  weekly  examination :  Scott  v.  Bould,  1895,  1  Q.  B.  9. 

Eule  6.  Every  entrance  to  any  place  which  is  not  in  actual 
use  or  course  of  working  and  extension,  shall  be  properly  fenced 
across  the  whole  width  of  the  entrance,  so  as  to  prevent  persons 
inadvertently  entering  the  same.^ 

1  A  heap  of  stones  between  two  feet  and  two  feet  six  inches  in  height,  and 
five  feet  broad  at  the  base,  and  eighteen  inches  at  the  top,  is  not  such  a  fence 
as  is  required  by  this  rule :  Simpson  v.  Moore,  3  Coup.  26,  a  Scotch  decision 
under  the  Act  of  1872. 

Eule  7.  If  at  any  time  it  is  found  by  the  person  for  the  time 
iDeing  in  charge  of  the  mine,  or  any  part  thereof, i  that  by  reason 
of  inflammable  gases  prevailing  in  the  mine,  or  that  part  thereof, 
or  of  any  cause  whatever,  the  mine  or  that  part  is  dangerous, 
every  workman  shall  be  withdrawn  from  the  mine  or  part  so 
found  dangerous,  and  a  competent  person  appointed  for  the 
purpose  shall  inspect  the  mine  or  part  so  found  dangerous,-  and 
if  the  danger  arises  from  inflammable  gas,  shall  inspect  the  mine 
or  part  with  a  locked  safety  lamp ;  and  in  every  case  shall  make 
a  true  report  of  the  condition  of  the  mine  or  part ;  and  a  workman 
shall  not,  except  in  so  far  as  is  necessary  for  inquiring  into  the 
cause  of  danger  or  for  the  removal  thereof,  or  for  exploration,  be 
re-admitted  into  the  mine,  or  part  so  found  dangerous,  until  the 
same  is  stated  by  the  person  appointed  as  aforesaid  not  to  be 
dangerous.  Every  such  report  shall  be  recorded  in  a  book  which 
shall  be  kept  at  the  mine  for  the  purpose,  and  shall  be  signed  by 
the  person  who  made  the  inspection. 

'  It  has  been  suggested  that  these  words  may  refer  to  a  mine  divided  into 
parts  under  s.  19  (ante,  p.  650) :  Wales  v.  Thomas,  10  Q.  B.  D.  348,  decided 
under  the  Act  of  1872. 

-  A  dangerous  accumulation  of  water  in  an  adjoining  mine  would  be 
within  this  rule:  see  R.  v.  Spon  Lane  Colliery  Co.,  3  Q.  B.  D.  673,  decided 
under  the  Act  of  1S72 ;  and  see  ante,  p.  G62,  n.  i. 
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Eule  8.  No  lamp  or  light  other  than  a  locked  safety  lamp  shall  Use  of  safety 
be  allowed  or  used —  '  lamps  in  cer- 

(rt.)  In  any  place  in  a  mine  in  which  there  is  likely  to  be  any  ^^'°  ^^^^^^' 
such  quantity  of  inflammable  gas  as  to  render  the  use  of 
naked  lights  dangerous  ;  or 
(b.)  In  any  working  approaching  near  a  place  in  which  there  is 

likely  to  be  an  accumulation  of  inflammable  gas. 
And  when  it  is  necessary  to"  work  the  coal  in  any  part  of  a 
ventilating  district  with  safety  lamps,  it  shall  not  be  allowable  to 
work  the  coal  with  naked  lights  in  another  part  of  the  same  venti- 
lating district  situated  between  the  place  where  such  lamps  are 
being  used  and  the  retui'n  airway.^ 

1  See  also  the  Act  of  1896,  s.  1,  j^ost,  p.  697  ;  and  s.  5  (2),  i^st,  p.  700. 
Eule  9.  Wherever  safety  lamps  are  used,  they  shall  be  so  con-  Construction 
structed  that  they  may  be  safely  carried  against  the  air  current  ^^  ^^^^^y 
ordinarily  prevailing  in  that  part  of  the  mine  in  which  the  lamps    '^^^^''' 
are  for  the  time  being  in  use,  even  though  such  current  should  be 
inflammable.! 

1  See  also  the  Act  of  1896,  s.  1,  post,  p.  697. 

Eule  10.  In  any  mine  or  part  of  a  mine  in  which  safety  lamps  Examination 
are  required  by  this  Act  or  by  the  special  rules  made  in  pursuance  j!|j^p^^'^ 
of  this  Act  to  be  used — 

(i.)  A   competent   person   appointed   by  the  owner,   agent,  or 
manager  for  the  purpose,  shall,  either  at  the  surface  or  at 
the   appointed   lamp    station,    examine   every   safety   lamp 
immediately  before  it  is  taken  into  the  workings  for  use,  and 
ascertain  it  to  be  in  safe  working  order  and  securely  locked ; 
and  such  lamps  shall  not  be  used  until  they  have  been  so 
examined   and   found  in  safe  working  order  and   securely 
locked  : 
(ii.)  A  safety  lamp  shall  not  be  unlocked  except  either  at  the 
appointed  lamp  station  or  for  the  purpose  of  firing  a  shot, 
in  conformity  with  the  provisions  herein-after  contained  : 
(iii.)  A  person,   unless   he   has  been  appointed  either  for  the 
purpose  of  examining  safety  lamps  or  for  the  pux'pose  of 
firing  shots,  shall  not  have  in  his  possession  any  contrivance 
for  opening  the  lock  of  any  safety  lamp  : 
(iv.)  A  person  shall  not  have  in  his  possession  any  lucifer  match 
or  apparatus  of  any  kind  for  striking  a  light,  except  within  a 
completely  closed  chamber,  attached  to  the  fuse  of  the  shot.' 
'  See  also  the  Act  of  1896,  s.  1,  post,  p.  697. 

Eule  11.  Where    safety    lamps    are    required    to    be    used,   the   Lamp 
position  of  the  lamp  stations  for  lighting  or  re-lighting  the  lamps   '^^'itionH, 
shall  not  be  in  the  return  air.i 

'  See  also  the  Act  of  1896,  s.  1,  i)ost,  p.  697. 
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Use  of  explo-        Eule  12.  x\ny  explosive    substance    shall  only  be  used  in  the 

sives  below       niine  below  ground  as  follows  :  ^ 
gi-ound.  " 

(a.)  It  shall  not  be  stored  in  the  mine  : 

(b.)  It  shall  not  he  taken  into  the  mine,  except  in  cartridges  in 

a  secure   case-  or  canister  containing  not  more  than  five 

pounds : 

Provided  that  on  the  application  of  the  owner,  agent,  or 

manager  of  any  mine,  the  Secretary  of   State  may  l)y 

order  exempt  such  mizie  from  so  much  of  this  rule  as 

forbids   taking   an   explosive    substance   into    the    mine 

except  in  cartridges. 

(c.)  A  workman  shall  not  have  in  use  at  one  time  in  any  one 
place  more  than  one  of  such  cases  or  canisters  : 

(d.)  In  the  process  of  charging  or  stemming  for  blasting,  a 
person  shall  not  use  or  have  in  his  possession  any  iron  or 
steel  pricker,  scraper,  charger,  tamping  rod,  or  stemmer, 
jior  shall  coal  or  coal  dust  be  used  for  tamping  :^ 

(c.)  No  explosive  shall  be  forcibly  pressed  into  a  hole  of  insuf- 
ficient size,  and,  when  a  hole  has  been  charged,  the  explosive 
shall  not  be  unrammed,  and  no  hole  shall  be  bored  for  a 
charge  at  a  distance  of  less  than  six  inches  from  any  hole 
where  the  charge  has  missed  fire  : 

(/.)  In  any  place  in  which  the  use  of  a  locked  safety  lamp  is 
for  the  time  being  required  by  or  in  pursuance  of  this  iVct,^ 
or  which  is  dry  and  dusty,  no  shot  shall  be  fired  except  by 
or  under  the  direction  of  a  competent  person  appointed 
by  the  owner,  agent,  or  manager  of  the  mine,  and  such 
person  shall  not  fire  the  shot  or  allow  it  to  he,  fired  until  he 
has  examined  both  the  place  itself  where  the  shot  is  to  be 
fired  and  all  contiguous  accessilDle  places  of  the  same  seam 
within  a  radius  of  twenty  yards,  and  has  found  such  place 
safe  for  firing : 

{rj.)  If  in  any  mine,  at  either  of  the  four  inspections  under  rule  4 
recorded  last  before  a  shot  is  to  be  fired,  inflammable  gas 
has  been  reported  to  be  present  in  the  ventilating  district  in 
which  the  shot  is  to  be  fired,  the  shot  shall  not  be  fired — 

(1.)  Unless  a  competent  person,  appointed  as  aforesaid, 
has  examined  the  place  where  gas  has  been  so  reported 
to  be  present,  and  has  found  that  such  gas  has  been 
cleared  away,  and  that  there  is  not  at  or  near  such 
place  sufficient  gas  issuing  or  accumulated  to  render  it 
unsafe  to  fire  the  shot ;  or 

(2.)  Unless  the  explosive  employed  in  firing  the  shot  is  so 
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used  with  water  or  other  contrivance  as  to  prevent  it 
from  inflaming  gas,  or  is  of  such  a  nature  that  it  cannot 
inflame  gas  : 

(/t.)  If  the  place  where  a  shot  is  to  be  fired  is  dry  and  dusty, 
tlien  the  shot  shall  not  be  fired  unless  one  of  the  followincr 
conditions  is  observed,  that  is  to  say — 

(1.)  Unless  the  place  of  firing  and  all  contiguous  accessible 
places  within  a  radius  of  twenty  yards  therefrom  are 
at  the  time  of  firing  in  a  wet  state  from  thorough 
watering  or  other  treatment  equivalent  to  watering,  in 
all  parts  where  dust  is  lodged,  whether  roof,  floor,  or 
sides  ;  or 

(2.)  In  the  case  of  places  in  which  watering  would  injure 
the  roof  or  floor,  unless  the  explosive  is  so  used  with 
water  or  other  contrivance  as  to  prevent  it  from  in- 
flaming gas  or  dust,  or  is  of  such  a  nature  that  it  cannot 
inflame  gas  or  dust : 

(i.)  If  such  dry  and  dusty  place  is  part  of  a  main  haulage  road, 
or  is  a  place  contiguous  thereto,  and  showing  dust  adhering 
to  the  roof  and  sides,  no  shot  shall  be  fired  there  unless — 

(1.)  Both  the  conditions  mentioned  in  sub-head  (//)  have 
been  observed ;  or 

(2.)  Unless  such  one  of  the  conditions  mentioned  in  sub- 
head (7i)  as  may  be  applicable  to  the  particular  place 
has  been  ol^served,  and  moreover  all  workmen  liave 
been   removed   from    the  seam  in  which  the  shot  is 
to  be  fired, "'  and  from  all  seams  communicating  with 
the  shaft  on  the  same  level,  except  the  men  engaged 
in  firing  the  shot,  and  such  other  persons,  not  exceeding 
ten,  as  are  necessarily  employed  in  attending  to  the 
ventilating  furnaces,  steam  boilers,  engines,  machinery, 
winding  apparatus,  signals,  or  horses,  or  in  inspecting 
the  mine  : 
{k.)  In  this  Act   "  ventilating  district  "  means  such  part  of  :i 
seam  as   has  an  independent  intake  commencing   from   a 
main  intake  air  coux'se,  and  an  independent  return  air  way 
terminating  at  a  main  return  air  course  ;  and  "  main  haulage 
road"  means  a  road  which  has  been,  or  for  the  time  being 
is,  in  use  for  moving  trams  by  steam  or  other  mechanical 
power : 
(/.)  Where   a   seam   of   a  mine   is   not   divided   into    separate 
ventilating  districts,  the  provisions   in  this  Act  relating  to 
ventilating  districts  shall  be  read  as  though  the  word  "  seam  " 
were  substituted  for  the  words  "  ventilating  district ." 


M.M. 
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(m.)  So  much  of  this  rule  as  reqmres  the  explosive  substance 
taken  into  the  mine  to  be  in  cartridges,  and  so  much  of  the 
provisions  of  sub-head  (/)  as  relates  to  a  dry  and  dusty 
place,  and  the  provisions  (g),  (/;),  (j),  {k),  and  {l)  shall  not 
apply  to  seams  of  clay  or  stratified  ironstone,  which  are 
not  worked  in  connection  with  any  coal  seam,  and  which 
contain  no  coal  in  the  working. 

1  See  also  the  Act  of  1896,  ss.  1,  6,  post,  pp.  697,  698,  700 ;  and  Order  19th 
December,  1896,  7}ost,  pp.  700—706.  S.  59  of  the  Explosives  Act,  1875  (38 
Vict.  c.  17),  provides  that  "  where  a  magazine  or  store  is  established  for  the 
purpose  of  aiay  mine  subject  to  the  Coal  Mines  Regulation  Act,  1872,  or  the 
Metalliferous  Mines  Regulation  Act,  1872,  by  the  owner  (as  defined  by  such 
Act)  of  the  mine,  the  Secretary  of  State  may  from  time  to  time  by  order 
direct  an  inspector  under  either  of  those  Acts  to  act  with  respect  to  such 
magazine  or  store  as  a  Government  inspector  under  this  Act,  and  may  revoke 
any  such  order ;  and  such  inspector  shall,  while  such  order  is  in  force,  have 
for  that  purpose  the  same  powers  and  authorities  as  he  has  under  the  said 
Acts,  and  also  the  powers  and  authorities  of  a  Government  inspector  under 
this  Act."     This  enactment  applies  to  the  present  Act :  see  s.  83,  post,  p.  692. 

"  As  to  the  meaning  of  "  case,"  seeFoster  v.  Diphwys,  &c.,  Co.,  18  Q.  B.  D. 
428,  cited  _2J0s^  p.  718. 

='  The  following  words  are  now  substituted  for  these,  "  and  only  clay  or 
other  non-inflammable  substances  shall  be  used  for  stemming,  and  shall 
be  provided  by  the  owner  of  the  mine:"  Coal  Mines  Act,  1896,  s.  5  (3), 
post,  p.  700. 

■*  See  r.  8,  ante,  p.  671. 

5  Under  the  Act  of  1872  (s.  51,  r.  8  (/) ),  an  explosive  could  not  in  any  mine, 
in  which  inflammable  gas  had  issued  so  freely  as  to  show  a  blue  cap  on  the 
flame  of  the  safety  lamp,  be  used  unless  (among  other  things)  the  persons 
ordinarily  employed  in  the  mine  were  out  of  the  mine,  or  out  of  the  part  of 
the  mine  where  it  was  used  ;  and  it  was  held  that  "part  of  the  mine  "  meant 
such  part  of  it  as  was  under  the  Act  a  separate  mine  :  Wales  v.  Thomas, 
16  Q.  B.  D.  340. 

Eule  13.  Where  a  place  is  likely  to  contain  a  dangerous  accu- 
mulation of  water,  the  working  approaching  that  place  shall  not  at 
any  point  within  forty  yards  of  that  place  exceed  eight  feet  in 
width,  and  there  shall  be  constantly  kept  at  a  sufficient  distance, 
not  being  less  than  five  yards,  in  advance,  at  least  one  bore-hole 
near  the  centre  of  the  working,  and  sufficient  flank  bore-holes  on 
each  side. 

Eule  14.  Every  underground  plane  on  which  persons  travel, 
which  is  self-acting  or  worked  by  an  engine  windlass  or  gin,  shall 
be  provided  (if  exceeding  thirty  yards  in  length)  with  some  proper 
means  of  communicating  distinct  and  definite  signals  between  the 
stopping  places  and  the  ends  of  the  plane,  and  shall  be  provided 
in  every  case,  with  sufficient  man-holes  for  places  of  refuge,  at 
intervals  of  not  more  than  twenty  yards,  or  if  there  is  not  room 
for  a  person  to  stand  between  the  side  of  a  tub  and  the  side  of  the 
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plane,  then  (unless  the  tul^s  are  moved  l)y  an  endless  chain  or 
rope)  at  intervals  of  not  more  than  ten  yards. i 

'  It  is  sufficient  if  man-holes  at  intervals  of  twenty  yards  are  provided  on 
one  side  of  an  underground  plane  :  Wilson  v.  Wisbaw  Coal  Co.,  10  Sess.  Cas 
(Ser.  4),  1021,  a  Scotch  decision  under  the  Act  of  1872.  Where  a  plane  is 
divided  by  a  wall  into  two  passages,  each  passage  is  a  separate  plane  within 
this  rule,  notwithstanding  that  the  wall  may  in  many  places  be  broken 
down  :  ih.      See,  further,  n.^  to  the  next  rule. 

Eule  15.   Every  road  on  which  persons  travel  underground,  where   Man-holes  for 
the  load  is  drawn  hy  a  horse  or  other  animal,  shall  be  provided,   °'^'^^'  t^'^^'el- 
at  intervals  of  not  more  than  fifty  yards,  with  sufficient  man-holes,   ^'"°  ^^^^^' 
or  with  places  of  refuge,  and  every  such  place  of  refuge  shall  be 
of  sufficient  length,  and  at  least  three  feet  in  width,  between  the 
waggons  running  on  the  road  and  the  side  of  such  road.     There 
shall  be  at  least   two   proper  travelling  ways  into  every  steam 
engine  room  and  boiler  gallery. i 

■  It  has  been  said  that  the  mouths  of  cross  roads  may  be  "  man-holes"  or 
''  places  of  refuge  "  within  this  rule  :  Hughes  v.  Clyde,  &c.,  Co.,  19  Sess.  Cas. 
(Ser.  4),  343,  per  Lord  Justice  Clerk.     See,  further,  n.i  to  r.  14,  sup. 

Eule  16.  Every  man-hole  and  every  place  of  refuge  shall  be  :\Ian-holes  to 
constantly  kept  clear,  and  no  person  shall  place  anything  in  any  '^^^  l^'-'Pt  clear, 
such  man-hole  or  place  of  refuge. 

?m\q  17.   Every  travelling  road  on  which  a  horse  or  other  draught   Dimensions 
animal  is  used  underground  shall  be  of  sufficient  dimensions  to  "^  ti-avelling 
allow  the  horse  or  other  animal  to  pass  without  rubbing  against 
the  roof  or  timbering. 

Eule  18.  The  top  of  every  shaft  which  for  the  time  being  is  Fencing  of 
out  of  use,  or  used  only  as  an  air  shaft,  shall  he  and  shall  be  kept  ^'*^  shafts, 
securely  fenced.  ^ 

Eule  19.  The  top,  and  all  entrances  between  the  top  and  bottom,   Fencing  of 
including  the  sump  (if  any)  of  every  working,  ventilating,  or  pump-   '^'"'''■'^"'-'es  to 
ing  shaft,  shall  be  properly  fenced, i  but  this  shall  not  be  taken 
to  forbid  the  temporary  removal  of  the  fence  for  the  purpose  of 
repairs  or  other  operations,  if  proper  precautions  are  used.- 

'  This  rule  merely  requires  a  proper  fence  to  be  provided ;  and  the  owners 
are  not  liable  for  a  breach  of  the  rule  because  the  door  of  the  fence  is  left 
open :  Sinnerton  v.  Merry,  13  Sess.  Cas.  (Ser.  4),  1012,  a  Scotch  decision  on 
the  Act  of  1872. 

-  Where  a  pit  was  being  deepened ;  and  a  line  of  rails  was  laid  up  to  tlic  pit 
mouth  with  no  fence  other  thail  a  moveable  wooden  block  across  the  rnilK, 
which  it  was  the  duty  of  the  pit-headman  not  to  remove,  unless  satisfied  tlmt 
the  covering  table  was  on  the  pit's  mouth ;  it  was  held,  that  there  was  no 
breach  of  the  rule  :  IMcGill  v.  Bowman,  18  Se.ss.  Cas.  (Ser.  4),  20G. 

Eule  20.   Whei-e  the  natural  strata  are  not  safe,  every  working   Securing  of 
or  pumping  shaft  shall  be  securely  cased,  lined,  or  otherwise  made   " '"  ^*' 
secure. 
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Eule  21.  The  roof  and  sides  of  every  travelling  road  and  work- 
ing place  shall  be  made  secure,  and  a  person  shall  not,  unless 
appointed  for  the  purpose  of  exploring  or  repairing,  travel  or  work 
in  any  such  travelling  road  or  working  place  which  is  not  so  made 
secure. 

Eule  22.  Where  the  timbering  of  the  working  places  is  done  by 
the  workmen  employed  therein,  suitable  timber  shall  be  provided 
at  the  working  place,  gate  end,  pass  bye,  siding,  or  other  similar 
place  in  the  mine  convenient  to  the  workmen,  and  the  distance 
between  the  sprags  or  holing  props  where  they  are  required  shall 
not  exceed  six  feet,  or  such  less  distance  as  may  be  ordered  by  the 
owner,  agent,  or  manager. 

Eule  23.  Where  there  is  a  downcast  and  furnace  shaft  to  the 
same  seam,  and  both  such  shafts  are  provided  with  apparatus  in 
use  for  raising  and  lowering  persons,  every  person  employed  in  the 
mine  shall,  on  giving  reasonable  notice,  have  the  option  of  using 
the  downcast  shaft. 

Attendance  of  Eule  24.  In  any  mine  which  is  usually  entered  by  means  of 
engme-man.  machinery,  a  competent  male  person,  not  less  than  twenty-two 
years  of  age,  shall  be  appointed  for  the  purpose  of  working  the 
machinery  which  is  employed  in  lowering  and  raising  persons 
therein,  and  shall  attend  for  that  purpose  during  the  whole  time 
that  any  person  is  below  ground  in  the  mine.^ 

Where  any  shaft,  plane,  or  level  is  used  for  the  purpose  of  com- 
munication from  one  part  to  another  part  of  a  mine,  and  persons 
are  taken  up  or  down,  or  along  such  shaft,  plane,  or  level  by 
means  of  any  engine,  windlass,  or  gin,  driven  or  worked  by  steam 
or  any  mechanical  power,  or  by  an  animal,  or  by  manual  labour, 
the  person  in  charge  of  such  engine,  windlass,  or  gin,  or  of  any 
part  of  the  machinery,  ropes,  chains,  or  tackle  connected  there- 
with must  be  a  competent  male  person  not  less  than  eighteen 
years  of  age. 

AVhere  the  machinery  is  worked  by  an  animal,  the  person  under 
whose  direction  the  driver  of  the  animal  acts,  shall  for  the  purposes 
of  this  rule,  be  deemed  to  be  the  person  in  charge  of  the  machinery. 

'  It  was  held  under  a  former  Act  that  a  contractor  was  not  liable  for  allowing 
females  to  have  charge  of  machinery  of  the  kind  here  mentioned,  unless 
knowledge  was  brought  home  to  him,  and  that  evidence  of  females  having 
been  in  charge  once  only  was  not  sufficient  to  make  him  liable  :  R.  v.  Handley, 
9  L.  T.,  N.  S.  827.  Under  the  present  Act  the  liability  for  breach  of  any  of 
these  rules  is  provided  for  by  s.  50,  j^ost,  p.  679.  As  to  criminal  liability 
for  breach  of  these  provisions,  see  H.  M.  Advocate  v.  Hamilton,  3  Coup.  19,  a 
Scotch  decision  under  the  Act  of  1872. 

Means  of  Eule  25.  Every  worki^ig  shaft  i  used  for  the  purpose  of  drawing 

signaiimg  tor   ^^^i^gj-^ls,  or  for  the  lowering  or  raising  of  persons  shall,  if  exceed- 
shafts.  ing  fifty  yards  in    depth,   and    not    exempted  in   writing   by   the 
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inspector  of  the  district,  be  provided  with  guides  and  some  proper 
means  of  communicating  distinct  and  definite  signals  from  the 
bottom  of  the  shaft,  and  from  every  entrance  for  the  time  bein^  in 
use  between  the  surface  and  the  bottom  of  the  shaft  to  the  surface, 
and  from  the  surface  to  the  iDottom  of  the  shaft,  and  to  every 
entrance  for  the  time  being  in  use  between  the  surface  and  the 
bottom  of  the  shaft. 

'  As  to  the  meaning  of  working  shaft,  see  Foster  v.  North  Hendre  ^ilining 
Co.,  Limited,  1891,  1  Q.  B.  71,  cited  2Mst,  p.  720. 

Eule  26.  If  in  any  mine  the  winding  apparatus  is  not  provided 
with  some  automatic  contrivance  to  prevent  overwinding,  then  the 
cage,  when  men  are  being  raised,  shall  not  be  wound  up  at  a  speed 
exceeding  three  miles  an  hour,  after  the  cage  has  reached  a  point 
in  the  shaft  to  be  fixed  by  the  special  rules. ^ 

^  See  s.  51,  j^ost,  p.  679. 

Eule  27.  A  sufficient  cover  overhead  shall  be  used  for  every  cage  Cover  over- 
or  tub  employed  in  lowering  or  raising  persons  in  any  working  l^^ad. 
shaft,  except  where  the  cage  or  tub  is  worked  by  a  windlass,  or 
where  persons  are  employed  at  work  in  the  shaft,  or  where  a 
written  exemption  is  given  by  the  inspector  of  the  district. i 

1  See  Frecheville  v.  Souden,  48  L.  T.,  N.  S.  612,  died  post,  p.  720. 

Eule  28.  A  single  linked  chain  shall  not  be  used  for  lowering  or  Chains, 
raising  persons  in  any  working  shaft  or  plane  except  for  the  short 
coupling  chain  attached  to  the  cage  or  tub. 

Eule  29.  There  shall  be  on  the  drum  of  every  machine  used  for  Prevention  of 

lowering  or  raising  persons,  such  flanges  or  horns,  and  also  if  the   ^'°^^,  sllppmg 

•  -11  1-  ^    •  on  drum, 

drum  is  conical,   such  other  appliances  as  may  be  sumcient  to 

prevent  the  rope  from  slipping,  i 

1  See  Baker  v.  Carter,  3  Ex.  D.  132. 

Eule  30.  There  shall  be  attached  to  every  machine  worked  by   Break  and 
steam,   water,  or   mechanical   power,  and   used  for  lowering  or  indicator, 
raising   persons,    an    adequate    break   or   breaks, ^  and   a   proper 
indicator  (in  addition  to  any  mai'k  on  the  rope)  showing  to  the 
person  who  works  the  machine  the  position  of  the  cage  or  tub  in 
the  shaft. 

If  the  drum  is  not  on  the  crank  shaft,  there  shall  be  an  adecjuate 
break  on  the  drum  shaft. ^ 

1  This  rule  is  not  satisfied  unless  the  break  is  kept  in  proper  working  order : 
see  Nimmo  v.  Clark,  10  Scss.  Cas.  (Ser.  3),  477,  a  Scotch  decision  under  a 
former  Act.  Pumping  gear,  although  serving  the  purpose  of  a  break,  in  not 
a  break  within  the  rule :  ib. 

Eule  31.  Every  fiy-wheel  and  all  exposed  and  dangerous  parts   Fencing 
of  the  machinery  used  in  or  al)Out  the  mine  shall  be  and  shull  bo   niaclmiery. 
kept  securely  fenced. 

Eule  32.  Each  steam  boiler,  whether  separate  or  one  of  a  range,   ''''^'"''''^J*^^^*^' 
shall  have  attached  to  it  a  proper  safety  valve,  and  also  a  proper  ^"r  boners. 
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steam  gauge  and  water  gauge,  to  show  respectively  the  pressure 
of  steam  and  the  height  of  water  in  each  boiler. 

Eule  33.  A  barometer  and  thermometer  shall  be  placed  above 
ground  in  a  conspicuous  position  near  the  entrance  to  the  mine. 

Rule  34.  Where  persons  are  employed  underground,  ambulances 
or  stretchers,  with  splints  and  bandages,  shall  be  kept  at  the  mine 
ready  for  immediate  use  in  case  of  accident. 

Rule  35.  No  person  shall  wilfully  damage,  or  without  proper 
authority  remove  or  render  useless,  any  fence,  fencing,  man-hole, 
place  of  refuge,  casing,  lining,  guide,  means  of  signalling,  signal, 
cover,  chain,  flange,  horn,  break,  indicator,  steam  gauge,  water 
gauge,  safety  valve,  or  other  appliance  or  thing  provided  in  any 
mine  in  compliance  with  this  Act. 

'  See  ss.  60,  68,  pout,  pp.  684,  686  ;  and  see,  further,  as  to  malicious  injuries, 
ayitc,  pp.  618,  ct  scq. 

Rule  36.  Every  person  shall  observe  such  directions  with  respect 
to  working  as  may  be  given  to  him  with  a  view  to  comply  with 
this  Act  or  the  special  rules  in  force  in  the  mine. 

Rule  37.  The  books  mentioned  in  these  rules  shall  be  provided 
by  the  owner,  agent,  or  manager,  and  the  books,  or  a  correct  copy 
thereof,  shall  be  kept  at  the  office  at  the  mine,  and  any  inspector 
under  this  Act,  and  any  person  employed  in  the  mine  or  any  one 
having  the  written  authority  of  any  inspector  or  person  so  em- 
ployed, may  at  all  reasonable  times  inspect  and  take  copies  of  and 
extracts  from  any  such  books ;  but  nothing  in  these  rules  shall  be 
construed  to  impose  the  obligation  of  keeping  any  such  book  or 
a  copy  thereof  for  more  than  twelve  months  after  the  book  has 
ceased  to  be  used  for  entries  therein  under  this  Act. 

Any  report  by  this  Act  required  to  be  recorded  in  a  book  may 
be  partly  in  print  (including  lithograph)  and  partly  in  writing. 

Eule  38.  The  persons  employed  in  a  mine  may  from  time  to 
time  appoint  two  of  their  number  or  any  two  persons,  not  being 
mining  engineers,  who  are  practical  working  miners,  to  inspect  the 
mine  at  their  own  cost,  and  the  persons  so  appointed  shall  be 
allowed  once  at  least  in  every  month,  accompanied,  if  the  owner, 
agent,  or  manager  of  the  mine  thinks  fit,  by  himself  or  one  or 
more  officers  of  the  mine,  to  go  to  every  part  of  the  mine,  and  to 
inspect  the  shafts,  levels,  planes,  working  places,  return  air  waj^s, 
ventilating  apparatus,  old  workings,  and  machinery.  Every  facility 
shall  be  afforded  ])y  the  owner,  agent,  and  manager,  and  all  persons 
in  the  mine  for  the  purpose  of  the  inspection,  and  the  persons 
appointed  shall  forthwith  make  a  true  report  of  the  result  of  the 
inspection,  and  that  report  shall  be  recorded  in  a  book  to  be  kept 
at  the  mine  for  the  purpose,  and  shall  be  signed  by  the  persons 
who  made  the  inspection  ;   and  if  the  report  state  the  existence 
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or  apprehended  existence  of  any  danger,  the  owner,  agent,  or 
manager  shall  forthwith  cause  a  true  copy  of  the  report  to  be  sent 
to  the  inspector  of  the  district. 

Eule  39.  No  person  not  now  employed  as  a  coal  or  ironstone 
getter  shall  be  allowed  to  work  alone  as  a  coal  or  ironstone  getter 
in  the  face  of  the  workings  until  he  has  had  two  years'  experience 
of  such  work  under  the  supervision  of  skilled  workmen,  or  unless 
he  shall  have  been  previously  employed  for  two  years  in  or  about 
the  face  of  the  w^orkings  of  a  mine.i 

1  As  to  liability  for  misrepresentation,  see  s.  64,  j^ost,  p.  685. 

50.  Every  person  who  contravenes  or  does  not  comply  with  Penalty  on 

any  of  the  general  rules  in  this  Act,  shall  be  guiltv  of  an  offence  non-comph- 

■      ..■,-,,  ^         1  •      .1  ,      P  •'.  .  ance  with 

agamst  this  Act,^  and  ni  the  event  oi  any  contravention  of  or  non-   rules. 

compliance  with  any  of  the  said  general  rules  in  the  case  of  any 

mine  to  which  this  Act  applies,  by  any  person  whomsoever,  the 

owner,  agent,  and  manager-  shall  each  be  guilty  of  an  offence 

against  this  Act,  unless  he  proves  that  he  had  taken  all  reasonable 

means, 3  by  publishing  and  to  the  best  of  his  power  enforcing  the 

said  rules  as  regulations  for  the  working  of  the  mine,  to  prevent 

such  contravention  or  non-compliance. 

'  A  working  miner  may  be  convicted  under  this  provision  :  Frechevillc  v. 
Souden,  48  L.  T.,  N.  S.  612,  decided  under  the  Met.  Mines  Act,  1872.  See 
also  Higginson  v.  Hapley,  19  L.  T.,  N.  S.  690,  and  Highamr.  Wright,  2  C.  P.  D. 
.397,  cited  2}ost,  p.  680. 

-  One  of  several  co-owners  may  be  made  separately  liable :  R.  v.  Brown, 
7  E.  &  B.  757,  decided  under  a  former  Act :  see  also  Baker  v.  Carter,  3  Ex.  D. 
132,  decided  under  the  Act  of  1872.  And  an  agent  may  be  made  liable, 
although  the  mine  is  under  the  control  of  a  properly  certified  manager : 
Wynne  v.  Forrester,  5  C.  P.  D.  361,  decided  under  the  Act  of  1872 :  see  also 
Dickenson  v.  Fletcher,  L.  R.  9  C.  P.  1  (decided  under  a  former  Act),  where  an 
owner  was  held  not  liable  in  the  absence  of  personal  default.  A  manager  may 
be  convicted  under  this  section  if  he  neglects  to  use  the  means  at  his  disposal 
for  preventing  the  breach  of  a  rule,  or  to  point  out  to  the  owner  the  alterations 
or  improvements  required :  Hall  v.  Hopwood,  42  L.  J.  M.  C.  17,  decided  under 
the  Act  of  1872 :  see  also,  as  to  the  liability  of  a  manager,  Howells  v.  Wynne, 
15  C.  B.,  N.  S.  3,  cited  2)ost,  p.  680.  As  to  the  liability  of  an  employer  in 
damages,  see  the  Employers  Liability  Act,  jMst,  p.- 741.  Where  the  injury  is 
due  to  the  breach  of  a  statutory  duty ;  as,  for  example,  the  breach  of  one  of 
these  rules,  for  which  the  employer  is  responsible ;  it  is  no  defence  to  the 
action  that  the  risk  was  voluntarily  incurred  by  the  workman  :  liaddoloy  v. 
Earl  Granville,  19  Q.  B.  D.  423. 

■'  As  to  "reasonable  means"  on  the  part  of  an  owner  or  agent,  sec  ]>ost, 
p.  681.  A  manager  will  be  held  to  have  taken  all  "  reasonal)le  means,"  if  lie 
has  called  the  attention  of  the  owner  to  improvements  or  alterations  required 
to  prevent  a  breach  of  a  rule,  which  he  himself  has  not  the  means  to  carry 
out :  Hall  v.  Hopwood,  stip. 

Sl)ccial  Iiiilcs. 

51    (1.)  There   shall  be  established  in  every  mine  sucli  rule«   special  rules 
'  .    ,>>,!•. 1  ii  1    for  every 

(referred  to  in    this   Act   as   special   rules) i   for  the  coiuliict   iind    ,,,j,,^, 
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guidance  of  the  persons  acting  in  the  management  of  such  mine 
or  employed  in  or  about  the  mine  as,  under  the  particular  state 
and  circumstances  of  such  mine,  may  appear  best  calculated  to 
prevent  dangerous  accidents,  and  to  provide  for  the  safety, 
convenience,  and  proper  discipline  of  the  persons  employed  in 
or  about  the  mine. 

(2.)  Such  special  rules,  when  established,  shall  be  signed  in 
duplicate  by  the  inspector  who  is  inspector  of  the  district  at  the 
time  the  rules  are  established,  and  shall  be  observed  in  and  about 
every  such  mine  (including  any  extension  thereof)  in  the  same 
manner  as  if  they  were  enacted  in  this  Act. 2 

(3.)  If  any  person  who  is  bound  to  observe  the  special  rules 
established  for  any  mine,  acts  in  contravention  of  or  fails  to 
comply  with  any  of  them,  he  shall  be  guilty  of  an  offence  against 
this  Act,<^  and  also  the  owner,  agent,  and  manager'^  of  such  mine 
shall  each  be  guilty  of  an  offence  against  this  Act  unless  he  proves 
that  he  had  taken  all  reasonable  means, ^  by  publishing  and  to  the 
best  of  his  power  enforcing  the  rules  as  regulations  for  the  working 
of  the  mine,  so  as  to  prevent  such  contravention  or  non-compliance. 

1  See  s.  1  of  the  Act  of  189G,  post,  p.  697,  by  which  the  power  to  make 
special  rules  is  extended. 

^  The  construction  of  special  rules  will  accordingly  be  governed  by  the 
principles  applicable  to  statutes :  Higham  v.  Wright,  2  C.  P.  D.  401,  per 
Grove,  J.  The  mine  owner,  equally  with  other  persons,  is  bound  by  the  special 
rules:  Nimmo  v.  Clark,  10  Sess.  Cas.  (Ser.  3),  477,  decided  under  a  former  Act. 

^  A  working  miner  may  be  convicted  for  breach  of  a  special  rule  just  as  he 
maybe  for  breach  of  a  general  rule  :  Frecheville  v.  Souden,  48  L.  T.,  N.  S.  612, 
cited  ante,  p.  679.  See  also  Higginson  t'.  Hapley,  19  L.  T.,  N.  S.  690  (decided 
under  a  former  Act),  where  it  was  held,  that  a  miner  might  be  convicted, 
although  one  of  the  special  rules  provided,  that  every  miner  should  receive  a 
copy  of  them,  and  there  was  no  evidence  that  he  had  done  so.  In  Higham  v. 
Wright,  2  C.  P.  D.  397  (decided  under  the  Act  of  1872),  one  of  the  special  rules 
provided,  that  no  one  employed  in  the  mine  should  ascend  the  pit  contrary 
to  the  directions  of  the  hooker-on.  The  miners  had  power  to  dismiss 
themselves  at  a  moment's  notice ;  and  some  of  them  having  done  so,  ascended 
the  pit  contrary  to  the  direction  of  the  hooker-on.  It  was  held  that  they  had 
broken  the  rule. 

''  One  of  several  co-owners  may  be  made  separately  liable  :  R.  v.  Brown, 
7  E.  &  B.  757,  cited  ante,  p.  679;  see  also  Baker  v.  Carter,. 3  Ex.  D.  132, 
decided  under  the  Act  of  1872.  And  an  owner  or  agent  may  be  liable,  although 
the  mine  is  under  the  control  of  a  properly  certified  manager :  Wynne  v, 
Forrester,  5  C.  P.  D.  361,  decided  under  the  Act  of  1872;  Stokes  v.  Checkland, 
9  T.  L.  R.  235.  See  also  Dickenson  v.  Fletcher,  L.  R.  9  C.  P.  1  (decided 
under  a  former  Act),  where,  in  the  absence  of  personal  default,  an  owner  was 
held  not  liable.  See  also  the  next  note.  As  to  the  liability  of  an  employer  in 
damages,  see  Employers'  Liability  Kct,  post,  p.  741.  As  to  the  liability  of 
a  manager,  see  Howells  v.  Wynne,  15  C.  B.,  N.  S.  3  (decided  under  a  former 
Act),  where  the  manager  was  held  liable  for  the  breach  of  a  special  rule 
committed  by  the  banksman  in  his  presence  and  with  his  knowledge.  See, 
further,  as  to  the  liability  of  a  manager,  ante,  p.  679. 


ment  of  new 
special  riiles. 
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'=  If  a  proper  manager  is  appointed,  an  owner  or  agent  may  be  held  to  have 
taken  all  "reasonable  means,"  although  he  leaves  the  management  of  the 
mine  to  him,  and  does  not  exercise  personal  supervision  as  to  matters  within 
the  scope  of  the  manager's  duties:  Baker  r.  Carter,  3  Ex.  D.  185;  Stokes  v. 
Checkland,  sjq).  As  to  "reasonable  means"  in  the  case  of  a  manager,  see 
Hall  V.  Hopwood,  19  L.  J.  :\I.  C.  17,  cited  ante,  p.  G79. 

52.  (1-)  The   owner,    agent,   or  manager  of   every  mine   shall   Establish 
frame  and  transmit  to  the  inspector  of  the  district,  for  approval  by 
a  Secretary  of  State,  special  rules  for  the  mine  within  three  months 
after  the  commencement  of  this  Act,  or  within  three  months  after 

the  commencement  (if  subsequent  to  the  commencement  of  this 
Act)  of  any  working  for  the  purpose  of  opening  a  new  mine  or  of 
renewing  the  working  of  an  old  mine. 

(2.)  The  proposed  special  rules,  together  with  a  printed  notice 
specifying  that  any  objection  to  the  rules  on  the  ground  of  any- 
thing contained  therein  or  omitted  therefrom  may  be  sent  by 
any  of  the  persons  employed  in  the  mine  to  the  inspector  of  the 
district,  at  his  address,  stated  in  the  notice,  shall,  during  not  less 
than  two  weeks  before  the  rules  are  transmitted  to  the  inspector, 
be  posted  up  in  like  manner  as  is  provided  in  this  Act  respecting 
the  publication  of  special  rules  for  the  information  of  persons  em- 
ployed in  the  mine,  and  a  certificate  that  the  rules  and  notice 
have  been  so  posted  up  shall  be  sent  to  the  inspector  with  two 
copies  of  the  rules,  signed  by  the  person  sending  the  same. 

(3.)  If  the  rules  are  not  objected  to  by  the  Secretary  of  State 
within  forty  days  after  their  receipt  by  the  inspector,  they  sliall  be 
established. 

53.  (1-)  If  the  Secretary  of  State  is  of  opinion  that  the  proposed   Secretary  of 
special  rules  so  transmitted,  or  any  of  them,  do  not  sufficiently  q^i^.V^o^ 
provide  for  the  prevention  of  dangerous  accidents   in   the  mine,   special  rules, 
or  for  the  safety  or  convenience  of  the  persons  employed  in  or 

about  the  mine,  or  are  imreasonable,  he  may,  within  forty  days 
after  the  rules  are  received  by  the  inspector,  object  to  the  i*ules, 
and  propose  to  the  owner,  agent,  or  manager,  in  writing,  any 
modifications  in  the  rules  by  way  either  of  omission,  alteration, 
substitution,  or  addition. 

(2.)  If  the  owner,  agent,  or  manager  does  not,  within  twenty 
days  after  the  modifications  proposed  by  the  Secretary  of  State  are 
received  by  him,  object  in  writing  to  them,  the  proposed  special 
rules,  with  those  modifications,  shall  be  established. 

(3.)  If  the  owner,  agent,  or  manager  sends  his  objection  in 
writing  within  the  said  twenty  days  to  the  Secretary  of  State,  the 
matter  shall  be  referred  to  arbitration  under  this  Act,  and  the 
date  of  the  receipt  of  the  objection  by  the  Secretary  of  State 
shall  be  deemed  to  be  the  date  of  the  reference,  and  the  rules 
shall  be  established  as  settled  by  an  award  on  arljitration. 
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54.  (1-)  After  special  rules  are  established  under  this  Act  in  any 
mine,  the  owner,  agent,  or  manager  of  the  mine  may  from  time 
to  time  propose  in  writing  to  the  inspector  of  the  district,  for  the 
approval  of  a  Secretary  of  State,  any  amendment  of  the  rules  or 
any  new  special  rules,  and  the  provisions  of  this  Act  with  respect 
to  the  original  special  rules  shall  apply  to  all  such  amendments 
and  new  rules  in  like  manner,  as  nearly  as  may  be,  as  they  apply 
to  the  original  rules. 

(2.)  A  Secretary  of  State  may  from  time  to  time  propose  in 
writing  to  the  owner,  agent,  or  manager  of  the  mine  any  new 
special  rules,  or  any  amendment  of  the  special  rules,  and  the 
provisions  of  this  Act  with  respect  to  a  proposal  of  a  Secretary  of 
State  for  modifying  the  special  rules  transmitted  by  the  owner, 
agent,  or  manager  of  a  mine  shall  apply  to  all  such  new  special 
rules  and  amendments  in  like  manner,  as  nearly  as  may  be,  as 
they  apply  to  the  proposal. 

55.  If  the  owner,  agent,  or  manager  of  any  mine  makes  any 
false  statement  with  respect  to  the  posting  up  of  the  rules  and 
notices,  he  shall  l)e  guilty  of  an  offence  against  this  Act ;  and  if 
special  rules  for  any  mine  are  not  transmitted  within  the  time 
limited  by  this  Act  to  the  inspector  for  the  approval  of  a  Secre- 
tary of  State,  the  owner,  agent,  and  manager  of  such  mine  shall 
each  be  guilty  of  an  offence  against  this  Act,  unless  he  proves  that 
he  had  taken  all  reasonable  means, ^  by  enforcing  to  the  best  of 
his  power  the  provisions  of  this  Act,  to  secure  the  transmission 
of  the  rules. 

^  Cf.  ante,  p.  679,  n.-' ;  p.  681  n.-''. 

56.  An  inspector  under  this  Act  shall,  when  required,  certify  a 
copy  which  is  shown  to  his  satisfaction  to  be  a  true  copy  of  any 
special  rules  which  are  for  the  time  being  established  under  this 
Act  in  any  mine,  and  a  copy  so  certified  shall  be  evidence  (but 
not  to  the  exclusion  of  other  proof)  of  such  special  rules  and 
of  the  fact  that  they  are  duly  established  under  this  Act  and  have 
been  signed  by  the  inspector. 


Publication 
of  abstract  of 
Act  and  copy 
of  special 
rules. 


Publication  of  Abstract  of  Act  and  of  Special  Rules. 

57.  Foi'  the  purpose  of  making  known  the  provisions  of  this 
Act  and  the  special  rules  to  all  persons  employed  in  and  alDOut 
each  mine,  an  abstract  of  this  Act  supplied  on  the  application  of 
the  owner,  agent,  or  manager  of  the  mine  by  the  inspector  of  the 
district  on  behalf  of  a  Secretary  of  State,  and  a  correct  copy  of 
all  the  special  rules  shall  be  published  as  follows  : 

(1.)  The  owmer,  agent,  or  manager  of  the  mine  shall  cause  the 
abstract  and  copy  of  the  rules,  with  the  name  of  the  mine 
and  the  name  and  address  of  the  inspector  of  the  district. 
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and  the  name  of  the  owner  or  agent  and  of  the  manager 
appended  thereto,  to  be  posted  up  in  legible  characters,  in 
some  conspicuous  place  at  or  near  the  mine,  where  they 
may  be  conveniently  read  by  the  persons  employed ;  and  so 
often  as  the  same  become  defaced,  ol^literated,  or  destroyed, 
shall  cause  them  to  be  renewed  with  all  reasonable  despatch : 

(2.)  The  owner,  agent,  or  manager  shall  supply  a  printed  copy 
of  the  abstract  and  the  special  rules  gratis  to  each  person 
employed  in  or  about  the  mine  who  applies  for  a  copy  at  the 
office  at  which  the  persons  immediately  employed  by  the 
owner,  agent,  or  manager  are  paid  :  i 

(3.)  Every  copy  of  the  special  rules  shall  he  kept  distinct  from 
any  rules  which  depend  only  on  the  contract  between  the 
employer  and  employed. 

In  the  event  of  any  non-compliance  with  the  provisions  of 
this  section  by  any  person  whomsoever,  the  owner,  agent,  and 
manager  shall  each  be  guilty  of  an  offence  against  this  Act ;  but 
the  owner,  agent,  or  manager  of  such  mine  shall  not  be  deemed 
guilty  if  he  proves  that  he  had  taken  all  reasonal)le  means,-  by 
enforcing  to  the  best  of  his  power  the  observance  of  this  section, 
to  prevent  such  non-compliance. 
•    1  See  Higginson  v.  Hapley,  19  L.  T.,  N.  S.  G90,  cited  ante,  p.  G80. 

-  Cf.  ante,  p.  679,  n/';  p.  681,  n.'\ 

58.  Every   person  who   pulls   down,    injures,    or   defaces   any  pulling  down 

abstract,    notice,    proposed   special   rules,  or  special   rules  when  or  defacing 

.,  ..  ri-t.  notices, 

posted   up    m  pursuance  or  the  provisions  oi  this  Act,  or  any 

notice  posted  up  in  pursuance  of  the  special  rules,  shall  be  guilty 

of  an  offence  against  this  Act. 


Paet  3. 

Supplemental. 

Legal  Proceedings. 

59.  (1-)  Every  person  employed  in  or  aljoul  ti  mine,  otber  than    Penalty  for 
an  owner,  agent,  or  manager,  who  is  guilty  of  any  act  or  omission  ^'Jijl,',"^''  ^^.^ 
which  in  the  case  of  an  owner,  agent,  or  manager,  would  be  an 
offence  against  this  Act,  shall  be  deemed  to  be  guilty  of  an  offence 
against  this  Act. 

(2.)  Eveiy  person  who  is  guilty  of  an  otfonce  against  this  .Act 
for  which  a  penalty  is  not  expressly  prescribed,  shall  be  liable  to 
a  fine  not  exceeding,  if  he  is  an  owner,  agent,  or  manager,  or 
under  manager,  twenty  pounds,  and  if  he  is  any  other  j)eisf)n, 
two  pounds,  for  each  offence  ;  and  if  an  inspector  has  given  written 
notice  of  anv  such   offence,  to   a  further  fine  not  .'\ceeding  one 
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pound  for  every  day  after  such  notice  that  such  oifence  continues 
to  be  committed. 

60.  Where  a  person  who  is  an  owner,  agent,  manager,  or  under- 
nianager  of,  or  a  person  employed  in  or  al^out  a  mine,  is  guilty  of 
any  offence  against  this  Act  wdiich,  in  the  opinion  of  the  court  that 
tries  the  case,  is  one  which  was  reasonably  calculated  to  endanger 
the  safety  of  the  persons  employed  in  or  about  the  mine,  or  to 
cause  serious  personal  injury  to  any  of  such  persons,  or  to  cause 
a  dangerous  accident,  and  was  committed  wilfully  by  the  personal 
act,  personal  default,  or  personal  negligence  of  the  person  accused, 
such  person  shall  l^e  liable,  if  the  court  is  of  opinion  that  a 
fine  will  not  meet  the  circumstances  of  the  case,  to  imprison- 
ment, with  or  without  hard  labour,  for  a  period  not  exceeding 
three  months. i 

^  See  also  s.  68,  post,  p.  686. 

61.  (1-)  All  offences  under  this  Act  not  declared  to  be  misde- 
meanours, and  all  fines  under  this  Act,  and  all  money  and  costs 
by  this  Act  directed  to  be  recovered  as  fines,  may  be  prosecuted 
and  recovered  in  manner  directed  by  the  Summary  Jurisdiction 
Acts  before  a  court  of  summary  jurisdiction. 

(2.)  Proceedings  for  the  removal  of  a  check  weigher  shall  be 
deemed  to  be  a  matter  on  which  a  court  of  summary  jurisdiction 
has  authority  by  law  to  make  an  order  in  pursuance  of  the 
Summary  Jurisdiction  Acts  ;  and  summary  orders  under  this  Act 
may  be  made  on  complaint  before  a  court  of  summary  jurisdiction 
in  manner  provided  by  the  Summary  Jurisdiction  Acts.i 

1  As  to  the  meaning  of  "Summary  Jurisdiction  Acts,"  and  "court  of 
summary  jurisdiction,"  see  s.  50  of  Sum.  Jur.  Act,  1879,  and  s.  7  of  Sinn.  Jur. 
Act,  1884. 

62.  In  every  part  of  the  United  Kingdom  the  following  pro- 
visions shall  have  effect : — 

(i.)  Any  complaint  or  information  made  or  laid  in  pursuance  of 
this  Act  shall  (save  as  otherwise  expressly  provided  by  this 
Act)  be  made  or  laid  within  three  months  from  the  time  when 
the  matter  of  the  complaint  or  information  arose  :  ^ 

(ii.)  Any  person  charged  with  any  offence  under  this  Act  may, 
if  he  thinks  fit,  be  sworn  and  examined  as  an  ordinary 
witness  in  the  case  : 

(iii.)  The  court  shall,  if  required  by  either  party,  cause  minutes 
of  the  evidence  to  be  taken  and  preserved. 

1  As  to  the  time  for  taking  proceedings  under  the  repealed  Act,  18  &  19  Vict, 
c.  108,  see  R.  v.  Mainwaring,  E.  B.  &  E.  474. 

63.  If  any  person  feels  aggrieved  by  any  conviction  made  by 
a  court  of  summary  jurisdiction  on  determining  any  information 
under  this  Act,  by  which  conviction,  imprisonment,  or  a  fine 
amounting  to  or  exceeding  one  half  the  maxinuim  fine,  is  adjudged, 
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he  may  appeal  therefrom  to  a  court  of  quarter  sessions  ^  in  manner 
provided  by  the  Summary  Jurisdiction  Acts. 2 

1  Cf.  R.  V.  Handley,  9  L.  T.,  N.  S.  827,  a  decision  under  a  former  Act. 

-  See  ante,  p.  684. 

64.  If   it   appears   that   a   boy  or   girl  was   employed  on  the  Liability  for 
representation  of  his  or  her  parent  or  guardian  that  he  or  she  Avas  i^iisrepresen- 
of  the  age  at  which  his  or  her  employment  would  not  be  in  con-  age,  &c. 
travention  of  this  Act,  and  under  the  belief  in  good  faith  that  he 

or  she  was  of  that  age,i  or  that  a  person  has  worked  alone  as  a 
coal  or  ironstone  getter  on  his  representation  that  he  has  had  two 
years'  experience  of  such  work  under  the  supervision  of  skilled 
workmen,  or  that  he  has  been  previously  employed  for  two  years 
in  or  about  the  face  of  the  workings  of  a  mine,  and  under  the 
behef  in  good  faith  that  he  has  had  such  experience  or  has  been 
so  previously  employed,^  the  owner,  agent,  or  manager  of  the 
mine  and  employer  shall  be  exempted  from  any  penalty,  and  the 
parent  or  guardian  or  the  person  who  has  so  worked  alone,  as 
the  case  may  be,  shall,  for  the  misrepresentation,  be  deemed  guilty 
of  an  offence  against  this  Act. 
*  See  s.  9,  ante,  p.  641. 

2  See  r.  39  of  s.  49,  ante,  p.  679. 

65.  No  prosecution  shall  be  instituted  against  the  owner,  agent,   Prosecution 
manager,  or  under-manager  of  a  mine  for  any  offence  under  this  a^^i^tg^*^^' 
Act,  not  committed  personally  by  such  owner,  agent,  manager,  or   managers,  &c. 
under-manager,  which  can  be  prosecuted  before  a  court  of  summary 
jurisdiction,  except  by  an  inspector  1  or  with  the  consent  in  writing 

of  a  Secretary  of  State ;  and  in  the  case  of  any  offence  of  which 
the  owner,  agent,  manager,  or  under-manager  of  a  mine  is  not 
guilty  if  he  proves  that  he  had  taken  all  reasonable  means-  to 
prevent  the  commission  thereof,  an  inspector  shall  not  institute 
any  prosecution  against  such  owner,  agent,  manager,  or  under- 
manager,  if  satisfied  that  he  had  taken  such  reasonable  means  as 
aforesaid.  No  prosecution  shall  be  instituted  against  a  coroner 
for  any  offence  under  this  Act  except  with  the  consent  in  writing 
of  a  Secretary  of  State. 

1  As  to  an  information  being  laid  by  the  agent  of  an  inspector,  sec  Foster  v. 
Fyfe,  1896,  2  Q.  B.  104,  cited  jwst,  p.  727. 

-  Cf.  ante,  p.  G79,  n.^;  p.  681,  n.'-. 

66.  Where  the  owner,  agent,  or  manager  of  a  mine  has  taken  Report  of 
proceedings  under  this  Act  against  any  person  employed  in  or  procoudingH 
about  a  mine  in  respect  of  an  offence  committed  under  this  Act,  ft^ainst  work- 
he  shall,  within  twenty-one  days  after  the  hearing  of  the  case,  ">^""- 
report  the  result  thereof  to  the  inspector  of  the  district. 

67    In  Scotland  the  following  provisions  shall  have  effect :—        Summary 
(1.)  The  court  of  summary  jurisdiction  when  hearing  and  deter-    f,,r  ufToncos 
mining  an  information^ or  complaint  sliall  be  the  sheriff:  i"  Scotland. 
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(2.)  All  juvisdictions,  powers,  and  authorities  necessary  for 
the  court  of  summary  jurisdiction  under  this  Act  are  herehy 
conferred  on  that  court : 

(3.)  Every  person  found  liable  under  this  Act  by  a  court  of 
summary  jurisdiction  in  any  fine,  or  to  pay  any  money  or 
costs  by  this  Act  directed  to  be  recovered  as  fines,  shall  be 
liable  in  default  of  immediate  payment  to  be  imprisoned  for 
a  term  not  exceeding  three  months,  and  the  conviction  and 
warrant  may  be  in  the  form  of  No.  3  of  Schedule  K.  of  the 
Summary  Procedure  Act,  1864. 

(4.)  Any  fine  exceeding  fifty  pounds  shall  be  recovered  and 
enforced  in  the  same  manner  in  which  any  penalty  due  to 
Her  Majesty  under  any  Act  of  Parliament  may  be  recovered 
and  enforced : 

(5.)  An  appeal  shall  not  lie  from  any  conviction  made  by  a 
sheriff,  save  to  the  next  circuit  court,  or  where  there  are  no 
circuit  courts,  to  the  High  Court  of  Justiciary  at  Edinburgh, 
in  the  manner  prescribed  by  such  of  the  provisions  of  the 
Act  of  the  twentieth  year  of  the  reign  of  King  George  the 
Second,  chapter  forty-three,  and  any  x\cts  amending  the  same, 
as  relate  to  appeals  in  matters  criminal,  and  by  and  under 
the  rules,  limitations,  conditions,  and  restrictions  contained 
in  the  said  provisions. ^ 

'  As  to  appeals  from  the  sheriff's  court,  see  Dykes  v.  Merry,  7  Sess.  Cas. 
(Ser.  3),  603  ;  and,  as  to  procedure,  Nimmo  v.  Clark,  10  Sess.  Cas.  (Ser.  3), 
477  ;   decisions  under  a  former  Act. 

68.  (1-)  Nothing  in  this  Act  shall  prevent  any  person  from 
being  indicted  or  liable  under  any  other  Act^  or  otherwise  to  any 
other  or  higher  penalty  or  punishment  than  is  provided  for  any 
offence  by  this  Act,  so,  however,  that  no  person  l)e  punished  twice 
for  the  same  offence. 

(2.)  If  the  court  before  whom  a  person  is  charged  with  an  offence 
under  this  Act  think  that  proceedings  ought  to  be  taken  against 
such  person  for  such  offence  under  any  other  Act  or  otherwise, 
the  court  may  adjourn  the  case  to  enable  such  proceedings  to  be 
taken. 

1  See  ante,  pp.  G18,  ct  scq. 

69.  A  person  who  is  the  owner,  agent,  or  manager  of  any  mine, 
or  a  miner  or  miner's  agent,  or  the  father,  son,  or  brother,  or 
father-in-law,  son-in-law,  or  brother-in-law%  of  such  owner,  agent, 
or  manager,  or  of  a  miner  or  miner's  agent,  or  who  is  a  director 
of  a  company  being  the  ow'uer  of  a  mine,  shall  not,  except  with 
the  consent  of  both  parties  to  the  case,  act  as  a  court  or  member 
of  a  court  of  summary  jurisdiction  in  respect  of  any  offence  under 
this  Act. 
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•70.  Where  a  fine  is  imposed  under  this  Act  for  neglecting  to  Application 
send  a  notice  of  any  explosion  or  accident,  or  for  any  offence  °^  ^"^^• 
against  this  Act  which  has  occasioned  loss  of  hfe  or  personal 
injury,  a  Secretary  of  State  may  (if  he  thinks  fit)  direct  such  fine 
to  be  paid  to  or  distributed  among  the  persons  injured,  and  the 
relatives  of  any  persons  whose  death  may  have  been  occasioned 
by  the  explosion,  accident,  or  offence,  or  among  some  of  them. 

Provided  that — 

(i.)  Such  persons  did  not  in  his  opinion  occasion,  or  contribute 
to  occasion  the  explosion  or  accident,  and  did  not  commit 
and  were  not  parties  to  committing  the  offence  : 

(ii.)  The  fact  of  the  payment  or  distribution  shall  not  in  any 
way  affect  or  be  receivable  as  evidence  in  any  legal  proceeding 
relative  to  or  consequential  on  the  explosion,  accident,  or 
offence. 

Save  as  aforesaid — 

All  fines  recovered  in  England  or  Scotland  under  this  Act  shall 
be  paid  into  the  receipt  of  Her  Majesty's  Exchequer,  and 
shall  be  carried  to  the  Consolidated  Fund ; 

All  fines  recovered  in  Ireland  under  this  Act  shall  be  applied  in 

manner  directed  by  the  Fines  Act  (Ireland),  1851,  and  any   14  &  15  Vict. 
Act  amending  the  same.  '^'  ^^" 

Miscellaneous. 

71.  If  any  question  arises  (otherwise  than  in  legal  proceedings)  Decision  of 
whether  a  mine  is  a  mine  to  which  this  Act  or  the  Metalliferous  whether  a 
Mines  Regulation  Act,  1872,  or  any  other  Act  for  the  time  being  mine  is  under 
in  force  and  relating  to  metallifei'ous  mines  applies,  the  question        "^    '^'' 
shall  be  referred  to  a  Secretary  of  State,  whose  decision  thereon 

shall  be  final. ^ 

'  A  corresponding  provision  is  contained  in  the  Met.  Mines  Act,  1872:  see 
s.  39,  post,  p.  728.  As  to  the  mines  to  which  the  Coal  Mines  Acts  and  the 
ilet.  ^Mines  Acts  respectively  apply,  see  s.  3  of  this  Act,  ante,  p.  GSO,  and 
Met.  Mines  Act,  1872,  s.  3, 2}ost,  p.  70G. 

72.  Any  oi'der  of  or  exemption  granted  by  a  Secretary  of  State   I'^worsuf 


Secrotary  of 
as  to 


under  this  Act  may  be  made,  and  from  time  to  time  revoked,  or  j^^J|^[^' 

altered  by  a  Secretary  of  State,  either  unconditionally  or  subject  nmkiiiK  and 

to  such  conditions  as  he  may  see  fit,  and  shall  be  signed  l)y  a   '■^'^^"'''"g 

•'  '  -  "^         orders. 

Secretary  of  State  or  under-secretary  or  assistant  unaer-secretary. 

73.  All  notices  under  this  Act  shall  (unless  expressly  required   Scryico  of 
to  be  in  print)  be  in  either  writing  or  print  (including  lithognipb),   "o^-'^^f"- 
or  partly  in  writing  and  partly  in  print  (including  lithograph), 
and  all  notices  and  documents  required  by  this  Act  to  be  served  or 
sent  by  or  to  an  inspector  may  be  either  delivei'ed  personally,  or 
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served  and  sent  b}'  post  by  a  prepaid  letter ;  and,  if  served  or  sent 
by  post,  shall  be  deemed  to  have  been  served  and  received  respec- 
tively at  the  time  when  the  letter  containing  the  same  would  l)e 
delivered  in  the  ordinary  course  of  post ;  and  in  proving  such 
service  or  sending  it  shall  be  sufficient  to  prove  that  the  letter 
containing  the  notice  was  properly  addressed  and  put  into  the 
post. 

Application  of  74.  Section  thirty-eight  of  the  Public  Health  Act,  1875, ^  (which 
c  55  s  38^  '  ^"6^^*®^  ^o  pi'i"^T  accommodation  for  any  house  used  as  a  factory  or 
building  in  which  l^oth  sexes  are  employed),  shall  apply  to  the 
portions  of  a  mine  which  are  above  ground,  and  in  which  girls 
and  women  are  employed,  in  like  manner  as  if  it  were  herein 
re-enacted  with  the  substitution  of  "those  portions  of  the  mine  " 
for  the  house  in  the  said  section  mentioned. 

^  This  section  empowers  local  authorities  to  require  the  construction  of 
water-closets,  &c.,  for  the  separate  use  of  each  sex. 

Interpreta-  75.  In  this  Act,  unless  the  context  otherwise  requires, — 

"  Mine  "  includes  every  shaft  in  the  course  of  being  sunk,  and 
every  level  and  inclined  plane  in  the  course  of  being  driven, 
and  all  the  shafts,  levels,  planes,  works,  tramways,  and 
sidings,  both  below  ground  and  above  ground,  in  and  adjacent 
to  and  belonging  to  the  mine  : 

"  Shaft  "  includes  pit  : 

"  Plan  "  includes  a  correct  copy  or  tracing  of  any  original  plan  : 

"  Owner,"  when  used  in  relation  to  any  mine,  means  any  person 
or  body  corporate  who  is  the  immediate  proprietor  or  lessee, 
or  occupier  of  any  mine,  or  of  any  part  thereof,  and  does  not 
include  a  person  or  body  corporate  who  merely  receives  a 
royalty,  rent,  or  fine  from  &  mine,  or  is  merely  the  proprietor 
of  a  mine  subject  to  any  lease,  grant,  or  license,  for  the 
working  thereof,  or  is  merely  the  owner  of  the  soil,  and 
not  interested  in  the  minerals  of  the  mine  ;  ^  but  any  con- 
tractor for  the  working  of  any  mine,  or  any  part  thereof, 
shall  be  subject  to  this  Act  in  like  manner  as  if  he  were 
an  owner,  ])ut  so  as  not  to  exempt  the  owner  from  any 
liability  :~ 

"  Agent,"  when  used  in  relation  to  any  mine,  means  any  per- 
son appointed  as  the  representative  of  the  owner  in  respect 
of  any  mine,  or  of  any  part  thereof,  and  as  such  superior  to 
a  manager  appointed  in  pursuance  of  this  Act : 

"  Secretary  of  State  "  means  one  of  Her  Majesty's  Principal 
Secretaries  of  State  : 

"The  Treasury"  means  the  Commissioners  of  Her  Majesty's 
Treasury  : 

"  Boy  "  means  a  male  under  the  age  of  sixteen  years  : 
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"  Girl "  means  a  female  under  the  age  of  sixteen  vears  : 

"Woman"  means  a  female  of  the  age  of  sixteen  years  or 
upwards. 

^  The  definition  of  "owner"  includes  any  one  of  two  or  more  co-owners: 
R.  r.  Brown,  7  E.  &  B.  757,  decided  under  a  former  Act.  A  tenant  under  an 
agreement  is  a -'lessee,"  and  therefore  an  "owner"  within  this  definition  :  Stott 
V.  Dickinson,  34  L.  T.,  N.  S.  291,  decided  under  the  Act  of  1872.  But  a  person 
who  has  been  a  lessee,  but  whose  lease  has  expired,  is  not :  ib.  Nor  is 
a  person  who  "  merely  receives  a  roj'alty,  rent,  or  fine  from  a  mine,"  an  owner, 
because  he  is  also  a  lessee :  Arkwright  v.  Evans,  49  L.  J.  M.  C.  82,  decided 
under  s.  41  (iws^  p.  729)  of  the  :Met.  IMines  Act.  The  words  "  and  not  interested 
in  the  minerals  of  the  mine  "  apply  only  to  the  words  "  or  is  merely  the  owner 
of  the  soil,"  and  not  to  either  of  the  two  classes  of  persons  previoush'  excluded 
from  the  definition  of  "  owner " :  Evans  v.  Mostyn,  2  C.  P.  D.  552 ;  also 
decided  under  s.  41  of  the  Met.  ]\Iines  Act.  "  Interested  in  the  minerals  " 
means  having  a  pecuniary  interest :  Arkwright  r.  Evans,  siij).  See,  further, 
ante,  p.  679. 

-  The  words  "  contractor  for  the  working  of  any  mine  "  do  not  include  a 
former  lessee  who  covenanted  with  his  lessor  to  fill  up  the  pits  on  their  being 
discontinued  or  becoming  useless :  Stott  v.  Dickinson,  sup. 

76.  In  the  application  of  this  Act  to  Scotland —  Application 

(1.)  The  term  "Attorney-General"  means  the  Lord  Advocate:     Scotland. 

(2.)  The  term  "  injunction  "  means  interdict : 

(3.)  The  term  "  misdemeanour  "  means  "  crime  and  offence  "  : 

(4.)  The  term  "  chairman  of  quarter  sessions  "  means  the  sheriff 
of  the  county : 

(5.)  The  term  "  sheriff"  includes  sheriff  suhstitute  : 

(6.)  The  term  "  attending  on  sulipcena  before  a  court  of  record  " 
means  attending  on  citation  the  Court  of  Justiciary  : 

(7.)  The  auditor  of  the  sheriff  court  of  the  county  or  district  of 
the  county,  in  which  any  inquiry  takes  place,  shall  perform 
the  duties  of  a  master  of  one  of  the  superior  courts  under 
this  Act : 

(8.)  "  County  court  judge,  police  magistrate,  stipendiary  magis- 
trate, I'ecorder,  or  registrar  of  a  county  court  "  means  a 
sheriff  or  sheriff'  substitute  : 

(9.)  Notices  of  explosions,  accidents,  loss  of  life,  or  personal 
injury  shall  be  deemed  to  be  sent  to  the  inspector  of  the 
district  on  behalf  of  the  Lord  Advocate  : 

(10.)  Sections  forty-one  and  sixteen  of  the  Public  Health  (Scot-   "'O  .V  .31  Vin. 
land)  Act,  1867,  shall  respectively  be  substituted  for  sections  '■'• 
thirty-eight  and  ninety-one  of  the  Public  Health  Act,  1875. 

(11.)  The  term  "public  elementary  school "  means  State-aided 

school. 
M.M.  Y  Y 


690 


THE    COAL    MINES 


[chap.  XXIV. 


Application 
of  Act  to 
Ireland. 


Nothing  in  this  Act  shall  affect  any  provision  in  the  Education 
(Scotland)  Acts,  1872  to  1883. 

77.  Ill  the  application  of  this  Act  to  Ireland — 

(((.)  The  expression  "the  Summary  Jurisdiction  Acts  "  means, 
as  regards  the  Dublin  metropolitan  police  district,  the  Acts 
regulating  the  powers  and  duties  of  justices  of  the  peace  and 
of  the  police  of  that  district,  and  elsewhere,  in  Ireland,  the 
Petty  Sessions  (Ireland)  Act,  1851,  and  the  Acts  amending 
the  same. 

[b.)  In  hearing  and  determining  a  charge  under  this  Act,  a 
court  of  summary  jurisdiction  elsewhere  than  in  the  Dublin 
metropolitan  police  district,  shall  be  constituted  of  two  or 
more  justices  of  the  peace  or  of  a  resident  magistrate,  with 
or  without  other  justices,  sitting  in  petty  sessions ;  and  a 
resident  magistrate  means  a  magistrate  appointed  pursuant 
to  the  Act  of  the  session  of  the  sixth  and  seventh  years  of 
the  reign  of  King  William  the  Fourth,  chapter  fourteen  : 

(c.)  Sections  forty-eight  and  one  hundred  and  seven  of  the 
Public  Health  (Ireland)  Act,  1878,  shall  respectively  be 
substituted  for  sections  thirty-eight  and  ninety-one  of  the 
PubHc  Health  Act,  1875. 

(d.)  The  expression  "police  or  stipendiary  magistrate  "  means 
resident  magistrate  : 

"  Master  of  one  of  Her  Majesty's  superior  courts "  means  a 
taxing  master  of  the  high  court  of  justice  in  Ireland  : 

"  Eegistrar  of  a  county  court  "  means  clerk  of  the  peace  : 

"  London  Gazette  "  means  Dublin  Gazette  : 

"  Attorney-General  "  means  Attorney-General  for  Ireland  : 

"  Chairman  of  quarter  sessions  "  means  county  court  judge. 


Existing 
inspectors 
and  examin- 
ing boards 
continued. 


Existing 
certificates 
and  registers 
continued. 


Trans itori/  Provisions  and  Repeal. 

78.  The  persons  who  at  the  commencement  of  this  Act  are 
acting  as  inspectors  under  the  Acts  hereby  repealed,  and  the  boards 
for  appointing  examiners  for  managers'  certificates  under  those 
Acts,  shall  continue  to  act  in  the  same  manner,  and  genei'ally  to 
be  in  the  same  position,  as  if  they  had  been  respectively  appointed 
under  this  Act. 

79.  All  orders  made  by  a  Secretary  of  State  under  any  Act 
repealed  by  this  Act,  which  are  in  force  immediately  before  the 
commencement  of  this  Act,  shall  be  deemed  to  have  been  made 
under  this  Act ;  ^  and  all  certificates  of  competency  or  of  service 
granted  under  any  Act  repealed  by  this  Act  which  are  in  force 
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immediately  before  the  commencement  of  this  Act,  sliall  be  deemed 
to  be  first  class  certificates  granted  under  this  Act ;  and  the  re^rister 
of  holders  of  certificates,  and  the  other  registers  which  at  the 
commencement  of  this  Act  are  kept  in  pm-suance  of  the  Acts 
hereby  repealed,  shall  be  deemed  to  be  registers  or  parts  of  registers 
kept  in  pursuance  of  this  Act. 

1  This  provision  applies  even  though  tlie  order  is  one  which  could  not  have 
been  made  under  the  present  Act :  Dickinson  v.  Handslev,  5  T.  L.  R.  339, 
cited  ante,  p.  645. 

80.  (1-)  A  certificate  of  service  shall  l^e  granted  l)y  a  Secretary   Grant  of 

of  State  to  every  person  who  satisfies  him  either  that  before  the  "^^^^^l^^^tes  of 

^     SGI'VICG  111  C£IS6 

passing  of  this  Act  he  was  exercising,  and  has  since  that  date  of  certain 
exercised,  or  that  he  has  at  any  time  within  five  years  before  the  ^"'^^^'■■ 
passing  of  this  Act  for  a  period  of  not  less  than  twelve  months  '  ° 

exercised,  functions  substantially  corresponding  to  those  of  an 
under-manager  in  a  mine. 

(2.)  Every  such  certificate  of  service  shall  contain  particulars 
of  the  name,  place,  and  time  of  birth,  and  the  length  and  nature 
of  the  previous  service  of  the  person  to  whom  the  same  is  delivered, 
and  a  certificate  of  service  may  be  refused  to  any  person  who  fails 
to  give  a  full  and  satisfactory  account  of  the  particulars  aforesaid, 
or  to  pay  such  registration  fee  as  the  Secretary  of  State  may 
direct,  not  exceeding  that  mentioned  in  the  second  schedule  to 
this  Act. 

(3.)  A  certificate  of  service  granted  under  this  section  shall  have 
the  same  effect  for  the  purposes  of  this  Act  as  a  second  class 
certificate  of  competency  granted  under  this  Act.^ 

•  See  s.  23,  ante,  p.  652. 

81.  The  special  rules  which  at  the  connnencement  of  this  Act  Existing 
are  in  force  under  any  Act  hereby  repealed  in   any  mine  sliall  ^•onTinucd  '^^ 
continue  to  be  the  special  rules  in  such  mine  until  special  rules 

are  established  under  this  Act  for  such  mine,  and  while  they  so 
continue  shall  ])e  of  the  same  force  as  if  they  were  established 
under  this  Act. 

82.  The  provisions  of  this  Act  shall  not —  Teniporury 
(a.)  Prevent  a  boy  under  the  age  of  twelve  years  who,  before  einployniont 

the  commencement  of  this  Act,  is  lawfully  employed  in  any   of  hoys  and 
mine  below   ground  from   continuing   to  be  emi)loyed  in  a  {"^.i,  „,,',! 
mine  ;i  nor  twelve. 

(b.)  Prevent  a  boy  or  girl  who,  before  the  connnencement  of 
this  Act  is  lawfully  employed  above  ground  in  connection 
with  any  mine  from  continuing  to  be  employed  above  giouiul 
in  connection  with  a  mine;-  nor 

(c.)  Prevent  a  competent  male  person  above  the  age  of  eighteen 

Y  y2 
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years  who,  before  the  commencement  of  this  Act,  is  lawfully 
employed  in  working  the  machinery  used  for  lowering  and 
raising  persons  in  a  mine,  from  continuing  to  be  so  em- 
ployed ; 

in  like  inanner  and  subject  to  the  same  provisions  and  regulations 
as  before  the  commencement  of  this  Act,  and  the  provisions  of 
the  x^cts  repealed  by  this  Act  with  respect  to  the  employment  of 
such  l:)oy  or  girl  or  competent  male  person  shall  continue  to  apply 
accordingly. 

1  The  Act  of  1872  only  permitted  boys  between  the  ages  of  ten  and  twelve 
to  be  employed  below  gromid :  ss.  4,  5,  8 — 11.  The  effect  of  this  provision  is 
therefore  exhausted. 

-  The  Act  of  1872  prohibited  the  employment  of  children  under  the  age  of 
ten  years  above  ground :  s.  12.  The  effect  of  this  provision  is  therefore  also 
exhausted. 

83.  Any  enactment  or  document  referring  to  any  Act  repealed 
by  this  Act,  or  to  any  enactment  thereof,  shall  be  construed  to 
refer  to  this  Act,  and  to  the  corresponding  enactments  thereof. 

84.  The  Acts  descril)ed  in  schedule  four  to  this  Act  are  hereby 
repealed. 

Provided  that  this  repeal  shall  not  affect  any  exemption  granted, 
or  other  thing  done  or  suffered  before  the  commencement  of  this 
Act ;  and  all  offences  committed  and  penalties  incurred  and  pro- 
ceedings commenced  before  the  commencement  of  this  Act  may 
be  punished,  recovered,  continued,  and  completed  in  the  same 
manner  as  if  this  Act  had  not  passed. 


SCHEDULES. 

Schedule    One. 

Proceed iiujs  of  Board  for  Examinaiions. 

Sect.  24.  1.  The  l:)oard  shall  meet  for  the  despatch  of  business,  and  shall 

from  time  to  time  make  such  regulations  with  respect  to  the 
summoning,  notice,  place,  management  and  adjournment  of  such 
meetings,  and  generally  with  respect  to  the  transaction  and  manage- 
ment of  business,  including  the  (juorum  at  naeetings  of  the  board, 
as  they  think  fit,  subject  to  the  following  conditions  : — 

(a.)  Any  regulations  made  by  the  board  constituted  under  the 
Acts  repealed  by  this  Act,  and  in  force  at  the  commencement 
of  this  Act,  shall  continue  in  force  till  repealed  or  altered 
bv  the  board. 
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(b.)  An  extraordinary  meeting  may  be  held  at  any  time  on  the 
written  requisition  of  three  members  of  the  board  addressed 
to  the  chairman ; 

(c.)  The  quorum  to  be  fixed  liy  the  board  shall  consist  of  not 
less  than  three  members  ; 

(d.)  Every  question  shall  be  decided  by  a  majority  of  votes  of 
the  members  present  and  voting  on  that  question ; 

(c.)  The  names  of  the  members  present,  as  well  as  those  voting 
upon  each  question,  shall  be  recorded ; 

(/.)  No  business  shall  be  transacted  unless  notice  in  writing  of 
such  business  has  been  sent  to  every  member  of  the  board 
seven  days  at  least  before  the  meeting. 

2.  The  board  shall  from  time  to  time  appoint  some  person  to  be 
chairman,  and  one  other  person  to  be  vice-chairman. 

3.  If  at  any  meeting  the  chairman  is  not  present  at  the 
time  appointed  for  holding  the  same,  the  vice-chairman  shall 
be  the  chairman  of  the  meeting,  and  if  neither  the  chairman 
nor  vice-chairman  shall  be  present,  then  the  members  present 
shall  choose  some  one  of  their  numl^er  to  be  chairman  of  such 
meeting. 

4.  In  case  of  an  equality  of  votes  at  any  meeting,  the  chairman 
for  the  time  being  of  such  meeting  shall  have  a  second  or  casting 
vote. 

5.  The  appointment  of  an  examiner  may  be  made  Ijy  a  minute 
of  the  iDoard  signed  Ijy  the  chairman. 

6.  The  board  shall  keep  minutes  of  their  proceedings,  which  may 
l)e  inspected  or  copied  by  a  Secretary  of  State,  or  any  person 
authorised  by  him  to  inspect  or  copy  the  same. 


Schedule  Two. 

T.\BLE  of  Maximum  Fees  to  be  paid  in  I'espect  of 
Cektific.\tes. 

First  Class  Certificate. 

By  an  applicant  for  examination       -     Two  pounds.  ^^'^}^-rr^ 

and  30. 
For  copy  of  certificate      -         -         -     Five  shilhngs. 

Second  Class  Certificate. 
By  an  applicant  for  examination       -     One  pound. 
For  copy  of  certiiicate      -         -         -     Two  sliillings  and  sixpence. 
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Schedule  Thkee. 

Sect.  33.  Coal  Mines  Eegulation  Act,  1887,  50  I't  51  Vict.  c.  58. 

FoEM  OF  Eetubn. 

TJiis  Form  to  be  correctly  filled  up  by  tlie  Owner,  Aijcnt,  or  Manager^ 
and  sent  to  tJtc  Inspector  of  tlic  District,  on  behcdf  of  the  Secre- 
tarij  of  State,  on  or  before  21  Januarij,  every  year. 

Part  A. 
Year  ending  31  December  18     . 

Name  of  Mine . 


Situation  of  Mine_ 
County 


Name  of  Owner  (Company) 
Name  of  Manager 


Name  of  Under-Manager- 
Postal  Address 


Eeturn  of  Persons  ordinarily  employed  during  the  Year 

Under  ground 

IMales  a  Dove 

Total  under  ground 


Above  ground  (in- 
cluding those  em- 
ployed on  sidings 
and  private  branch 
railways  and  tram- 
ways, and  in  clean- 
ing, washing,  and 
coking  of  coal). 


Boys  of  12  and  under  IG 
IMales  above  IG 


Boys  of  12  and  under  13 
Girls  do. 

Boys  of  13  and  under  IG 
Girls  do. 

Females  above  IG  - 
Males         do. 


Total  above  ground    - 

Total  number  of  persons 
employed  under  ground 
and  above  ground   - 


SECT.    1.]  EECxULATION    ACT,    1887. 

Quantity  of  Mineral  wrought  during  the  Year. 


Mineral  Wrought. 

1 

Number  of  Statute  Tons           1 

Wrought.                        1 

Coal   

Fireclay    

Ironstone 

Shale— Oil  Shale     

Do.     used  for  other  purposes 

Copperas  Lumps,  or  Iron  Pvrites  

Other  Minerals,  viz. : — 

The  Number  of  Days  in  each  Month  on  which  Coal  or 
Ironstone  has  been  drawn. 


January     - 
February  - 
March 
April  - 
May  - 
June  - 
July  -        - 
August 
September 
October 
November 
December  - 


Number  of  Days  on  wliich  was  drawn. 


1.  Coal. 


2.  Ironstone. 


day  of 
(Signed) 


18 
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Sect.  84. 


Schedule   Four. 
Eepeal. 


Date  of  Act. 

Title  of  Act. 

Extent  of  Repeal. 

35  &  36  Vict.  c.  76. 

[1872.] 
44  &  45  Vict.  c.  26. 

[1881.] 
49  &  50  Vict.  c.  40. 

[1886.] 

The    Coal    Mines    Regulation 

Act,  1872. 
The  Stratified  Ironstone  Mines 

(Gunpowder)  Act,  1881. 
The  Coal  Mines  Act,  1886. 

The  whole  Act. 
The  whole  Act. 
The  whole  Act. 

SECT.  1.]    ACT,  1894,  AND  KEOULATION  ACT,  1896. 
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THE  COAL  MINES  (CHECK  WEIGHEE)  ACT,  1894. 
(57  ct-  58  Vict.  c.  52.) 

An  Act  to  amend  the  provisions  of  the  Coal  Mines  rie<;ulation 
Act,  1887,  with  respect  to  Check  Weighers. 

[2oth  August,  1894.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parhament 
assembled,  and  by  the  authority  of  the  same,  as  fohows  : — 

1.  If  the  owner,  agent,  or  manager  of  any  mine,  or  any  person  Penalty  for 
employed  by  or  acting  under  the  instructions  of  any  such  owner,  iiitorference 
agent,  or  manager,  interferes  with  the  appointment  of  a  check  check 
weigher,  or  refuses  to  afford  proper  facilities  for  the  holding  of  weigher, 
any  meeting  for  the  purpose  of  making  such  appointment,  in  any 

case  in  which  the  persons  entitled  to  make  the  appointment  do 
not  possess  or  are  unable  to  obtain  a  suitable  meeting  place,  or 
attempts,  whether  by  threats,  bribes,  promises,  notice  of  dismissal, 
or  otherwise  howsoever,  to  exercise  improper  influence  in  respect 
of  such  appointment,  or  to  induce  the  persons  entitled  to  appoint 
a  check  weigher,  or  any  of  them,  not  to  re-appoint  a  check  weigber, 
or  to  vote  for  or  against,  any  particular  person  or  class  of  persons 
in  the  appointment  of  a  check  weigher,  such  owner,  agent,  or 
manager  shall  I)e  guilty  of  an  offence  against  tbe  Coal  ]\lines  50  &  oi  Vict. 
Eegulation  Act,  ISS?.'  ^-  ^'^• 

'  SL'e  Coal  :Mines  Act,  1887,  s.  13,  ante,  p.  G45. 

2.  This  Act  niav  be  cited  as  tlie  Coal   Mines   (Check  Weiglier)   Short  title. 
Act;  1894.1 

1  For  the  short  title  of  the  Coal  Mines  Act,  see  Coal  Mines  Act,  1896,  s.  7, 
2)ost,  p.  700. 


THE  COAL  MINES  EEGULATION  ACT,  1890. 

(59  ,('■  60  Vict.  c.  43.) 

An  Act  to  amend  the  Co;il  "Mines  Regnlalion  Ad,  lss7. 

1  nil    \n:j,u>i.  is'.ic,. 

Bf:  it  enacted  by  the  Queen's  most  p]xcellent  Majesty,  Iw  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament 
a^semljled,  and  by  tlie  authority  of  tlie  same,  as  follows: — 

1.  (1.)  The  power  to  propose,  amend,  and  modify  special  rules  Special  rulcH. 

for  a  mine  under  the  Coal  Mines  Eegulation  Act,  1887 1  (in  this  50  &  51  Vict. 

c.  58. 
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Act  referred  to  as  the  principal  Act),  shall  include  powers  with 
respect  to  any  of  the  following  matters  : — 

(a.)  the  nature  and  description  of  the  lights  or  lamps  to  he  used 
in  the  mine,  and  their  custody  and  the  mode  of  using  and 
trimming  them  ;  -  and 
{[).)  the  description  of  explosives  to  he  used  in  the  mine,  the 
mode  of  using  and  of  storing  such  explosives,  and  of  making 
and  stemming  holes,  and  the  times  at  which  and  the  manner 
in  which  shots  are  to  be  fired  in  the  mine  ;  and 
(c.)  the  number  or  class  of  persons  (if  any)  to  be  permitted  to 
remain  in  the  mine  or  any  part  thereof  while  shots  are  being 
fired  ;  and 
((/.)  the  watering  or  efficient  damping  of  the  mine  or  any  ways 

or  places  therein  ;  and 
(e.)  generally  the  precautions  to  be  adopted  for  the  prevention  of 

accidents  from  inflammable  gas  and  coal  dust.'^ 
(2.)  While  any  special  rules  made  under  this  section  are  in  force 
in  any  mine,  any  general  rule  contained  in  section  forty-nine  of 
the  principal  Act,  and  any  special  rule  established  under  the 
principal  Act,  shall,  if  and  so  far  as  it  is  inconsistent  with  any 
special  rules  made  under  this  section,  be  suspended  in  relation  to 
that  mine. 

1  S.  51,  ante,  p.  G79. 

"  See  Coal  Mines  Act,  1887,  s.  49,  rr.  8—11,  ante,  p.  671  ;  see  also  s.  6  of 
this  Act,  ]post,  p.  700. 

:<  See  Coal  Mines  Act,  1887,  s.  49,  r.  12,  ante,  p.  G72. 

2.  Where  any  matter  in  difi'erence  is  referred  to  arbitration 
under  the  principal  Act,i  a  majority  of  the  workmen  employed  in 
the  mine  to  which  the  arbitration  relates  may,  on  giving  such 
security  (if  any)  as  may  appear  to  the  arbitrators  or  umpire 
sufficient  to  provide  for  the  costs  occasioned  by  such  repre- 
sentation, appoint  any  person  to  represent  the  workmen,  or  any 
class  of  them,  on  the  arbitration,  and  any  person  so  appointed 
shall  be  entitled  to  attend  and  take  part  in  the  proceedings  of  the 
arbitration  to  such  extent  and  in  such  manner  as  the  arbitrators 
or  umpire  may  direct,  and  be  subject  to  the  same  liability  with 
respect  to  costs  so  occasioned  as  if  he  were  a  party  to  the  arbi- 
tration. 

'  S.  47,  ante,  p.  6G4. 

3.  The  plan  required  to  be  kept  in  pursuance  of  section  thirty- 
four  1  of  the  principal  Act  shall  show  the  position  of  the  workings 
therein  mentioned  with  regard  to  the  surface,  and  the  position, 
extension,  and  direction  of  every  known  fault  or  dislocation  of  the 
seam,  wdth  its  vertical  throw. 

'  Ante,  n.  657. 
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4.  (1.)  For  sub-sections  (1)  and  (2)  of  section  thirty-eight  i  of  the   Plan  of 

principal  Act  shall  be  substituted  the  following  sub-sections  : —         abandoned 

mine. 
"  (1.)  Where  any  mine  or  seam  is  abandoned,  the  person  who  is 

owner  of  the  mine  or  seam  at  the  time  of  its  abandonment 

shall,  within  three  months  after  the  abandonment,  send  to  a 

Secretary  of  State  : 

(i.)  An  accurate  plan  of  the  mine  or  seam,  being  either  the 
original  working  plan  or  an  accurate  copy  tliereof  made 
by  a  competent  draftsman,  and  showing — • 

(a.)  the  boundaries  of  the  workings  of  the  mine  or  seam, 
including  not  only  the  working  faces  but  also  all 
headings  in  advance  thereof,  up  to  the  time  of  the 
abandonment ; 

(b.)  the  pillars  of  coal  or  other  mineral  remaining 
unworked ; 

(c.)  the  position,  direction,  and  extent  of  every  known 

fault    or   dislocation  of    the  seam   with    its  vertical 

throw  ; 
(('/.)  the  position   of  the  workings  with  regard  to   the 

surface  boundary  ; 
(e.)  the  general  direction  and  rate  of  dip  of  tlie  strata ; 

and 
(/.)  a  statement  of  the  depth  of  the  shaft  from  tlie 

surface  to  tiie  seam  abandoned  ;  and 

(ii.)   A  section  of  the  strata  sunk  througli,  or,  if  that  is  not 
reasonably  practicable,  a  statement  of  tiie  deptli  of  the 
shaft  witli  a  section  of  the  seam. 
"Every  such  plan  must  !)e  on  a  scale  of  not  less  than    that 
of  the  Ordnance  Survey  of  twenty-five  inches  to  the  mile, 
or  on  the  same  scale  as  the  plan  used  at  the  mine  at  the 
time  of  its  abandonment,  and   its  accuracy   must  l)e  certi- 
fied, so  far  as  is  reasonably  practical)le,  ))y  a  surveyor  or 
other  person    approved  in   that  behalf   by  an  inspector  of 
mines. 

"  (2.)  The  plan  and  section  shall  be  preserved  under  the  care  of 
the  Seci'etary  of  State  ;  but  no  jier.son,  except  an  ins])ector 
under  this  Act,  shall  be  entitled  without  the  consent  of 
the  owmer  of  the  mine  or  seam,  or  the  licence  of  a 
Secretary  of  State,  to  see  the  plan  wlien  so  sent  until 
after  the  expiration  of  ten  years  from  the  time  of  tlie 
abandonment.  Provided  that  such  licence  shall  not  be 
gi'anted  unless  the  Secretary  of  State  is  satisfied  that  the 
inspection  of  such  plan  is  necessary  in  the  interests  of 
safety." 
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(2.)  The  High  Court,  or,  in  Scotland,  the  Court  of  Session,  may 
on  apphcation  hy  or  on  behalf  of  the  Secretary  of  State,  make  an 
order  requiring  any  person  who  has,  for  the  time  being,  the  custody 
or  possession  of  any  plan  or  section  of  an  abandoned  mine  or  seam 
to  produce  it  to  the  Secretary  of  State  for  the  purpose  of  inspection 
or  copying. 

1  An(c,l^.  HGO. 

5.  (1.)  The  inspection  before  the  commencement  of  work 
required  by  rule  four  (i)i  contained  in  section  forty-nine  of  the 
principal  Act  shall  extend  to  all  working  places  in  which  work 
is  temporarily  stopped  within  any  ventilating  district  in  which  the 
men  have  to  work. 

(2.)  A  safety  lamp  shall  not  l^e  used  in  any  mine  or  part  of  a 
mine  liy  any  person  employed  therein  unless  it  is  provided  by  the 
owner  of  the  mine,  and  no  portion  of  any  safety  lamp  shall  be 
removed  by  any  person  from  the  mine  while  the  lamp  is  in  ordinary 
use.- 

(3.)  In  rule  twelve-^  of  the  general  rules  contained  in  section 
forty-nine  of  the  principal  Act,  for  the  words  "  nor  shall  coal  or  coal 
dust  be  used  for  tamping"  shall  be  substituted  the  words  "and 
only  clay  or  other  non-inflammable  substances  shall  be  used  for 
stemming,  and  shall  be  provided  by  the  owner  of  the  mine." 

1  Ante,  p.  669. 

2  Coal  Mines  Act,  1887,  s.  49,  rr.  8—11,  ante,  p.  671. 
:<  Ante,  p.  672. 

6.  A  Secretary  of  State  on  being  satisfied  that  any  explosive  is 
or  is  likely  to  become  dangerous,  may,  by  order,  of  which  notice 
shall  be  given  in  such  manner  as  he  may  direct,  prohibit  the  use 
thereof  in  any  mine,  or  in  any  class  of  mines, -either  absolutely  or 
subject  to  conditions,  and  the  provisions  of  the  principal  Act  as  to 
contraventions  of  general  rules  shall  apply  to  contraventions  of 
any  such  prohibitions. ^ 

1  See  Coal  Mines  Act,  1887,  s.  49,  r.  12,  ante,  p.  672  ;  and  s.  1  (1)  (b)  of  this 
Act.     See  also  Order,  19th  December,  1896,  infra. 

7.  This  Act  may  be  cited  as  the  Coal  Mines  Eegulation  Act, 
1896,  and  the  principal  Act  and  the  Coal  Mines  (Check  Weigher) 
Act,  1894,  and  this  Act  maybe  cited  collectively  as  the  Coal  Mines 
Regulation  Acts,  1887  to  1896. 


THE  EXPLOSIVES  IN  COAL  MINES  OEDEE,  1896. 

Dated  Decembeb  19,  1896. 
Whereas  by  section  six  of  the  Coal  Mines  Eegulation  Act,  1896, 
it  is  enacted  that  a  Secretary  of  State,  on  being  satisfied  that  any 
explosive   is,  or  is   likely  to  become,  dangerous,  may  by  order 
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prohibit  the  use  thereof  in  any  mine  or  in  any  class  of  mines 
either  absolutely  or  subject  to  conditions  : — 

I  hereby,  in  pursuance  of  the  power  conferred  on  nie  In-  the 
aforesaid  section,  make  the  following  Order : — 

1.  In  all  coal  mines  of  the  following  classes,  viz.  : —  Absolute 
(1.)  All  coal  mines  in  which  inflammable  gas  has  been  found  S'^ceiS'' 

within  the  previous  six  months,  and  explosives  in 

/o\     \ii  1       •  1-1  ,        ,,  ,  unsafe  mines. 

(2.)  All  coal  mmes  which  are  not  naturally  wet  throughout, 

on  and  after  the  1st  July,  1897,  the  use  of  any  explosive,  other 
than  a  permitted  explosive,  as  herein-after  defined,  is  absolutely 
prohibited  in  the  roads,  and  on  and  after  the  1st  January,  1898, 
the  use  of  any  explosive,  other  than  a  permitted  explosive,  is 
absolutely  prohil^ited  in  every  part  of  the  mine. 

2.  In  all  such  coal  mines  as  aforesaid,  on  and  after  the  1st  day  Conditional 
of  January,  1898,  the  use  of  permitted  explosives  is  prohibited  pi'olii^ition 
unless  the  following  conditions  are  observed  : —  explosives  in 

(a.)  Every  charge  of  the  explosive  shall  be  placed  in  a  properly   ""^'^ 
drilled  shot  hole  and  shall  have  sufficient  stemming  not  in 
any  case  less  than  nine  inches. 

(b.)  The  apparatus  or  method,  whether  electrical  or  otherwise, 
used  to  ignite  the  charge  in  the  firing  of  any  shot,  shall,  so 
far  as  is  reasonably  practicable,  be  incapable  of  igniting 
inflammable  gas  or  coal  dust. 

(c.)  Every  charge  shall  be  fired  by  a  competent  person  appointed 
in  writing  for  this  duty  by  the  manager  of  the  mine,  and  not 
being  a  contractor  for  any  work  in  the  mine  involving  the 
use  of  explosives,  nor  a  person  paid  by  such  contractor,  nor 
a  person  whose  wages  depend  on  the  amount  of  mineral  to 
be  gotten. 

(d.)  Each  explosive  shall  be  used  in  the  manner  and  subject  to 

the  conditions  prescribed  in  the  schedule  hereto,  or  in  any 

schedule  substituted  therefor  by  any  future  Order. 

Provided  that  nothing  in  this  Order  shall  pro)iil)it  the  use  of  a 

safety  fuze  in  any  mine  in  which  no  inflannnable  gas  has  been 

found  within  the  previous  six  montbs. 

3.  In  every  coal  mine  on  and  after  the  1st  day  of  July,  1H97,   ConcliUonul 

.  ,     -^  1      ■        •  1  -1  •*.    1   •      ii  -11  1      proinl)ition  of 

tlie  use  of  any  explosive  is  prohibited  m  the  main  haulage  roads  \\i  oxnlosiven 

and  in  the  main  intakes  unless  the  following  condition  is  observed,   in  mum 

viz.  : — That  all  workmen   have  been  removed  from  the  seam  in 

which  the  shot  is  to  be  fired  and  from  all  seams  communicating 

with  the  shaft  on  the  same  level,  except  the  men  engaged  in  firing 

the  shot,  and  such  otber  persons,  not  exceeding  ten  in  immlier, 

as    are    necessarily    employed    in    attending    to    tlie    ventilating 
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furnaces,  steam  boilers,  engines,  machinery,  winding  apparatus, 
signals,  or  horses,  or  in  inspecting  the  mine. 
Application  4.  This  Order  shall  not  apply    to  mines  of  clay  or  stratified 

of  Order.  ironstone,  nor  to  shafts  in  course  of  being  sunk  from  the  surface. 

Where  a  mine  contains  several  separate  seams  this  Order  shall 
apply  to  each  seam  as  if  it  were  a  separate  mine  :  Provided  that 
several  seams  communicating  with  the  shaft  at  the  same  level 
shall  be  deemed  to  be  one  seam. 
Definitions.  5.  In  this  Order  the  term  "permitted  explosives"  means  such 

explosives  as  are  named  and  defined  in  the  schedule  hereto  or  in 
any  schedule  substituted '  therefor  by  any  future  Order :  Provided 
that  where  the  composition,  quality,  or  character  of  any  explosive 
is  defined  in  such  schedule,  any  article  alleged  to  l)e  such  explosive 
which  differs  therefrom  in  composition,  quality,  or  character, 
whetlier  by  reason  of  deterioration  or  otherwise,  shall  not  be 
deemed  to  be  the  explosive  so  defined. 

The  term  "road"  includes  all  roads  of  any  description  com- 
municating between  the  shaft  or  outlet  and  the  working  coal 
face. 

The  term  "  main  haulage  road  "  means  a  road  which  has  been, 
or  for  the  time  being  is,  in  use  for  moving  trams  by  steam  or 
other  mechanical  power. 
Citation.  6.  This  Order  may  be  cited  as  the  Explosives  in  Coal   Mines 

Order,  1896. 

Home  Office,  Whitehall,  19th  December,  1896. 

M.  W.  Bidley, 

One  of  Her  Majesty's 

Principal  Secretaries  of  State. 


Schedule. 

List  of  Pcnnittcd  Explosives. 

Ammonite,  consisting  of  ammonium  nitrate  not  more  than  89  parts 
and  not  less  than  87  parts,  uniformly  incorporated  with  thoroughly 
purified  di-nitro-naphthalene  not  more  than  13  parts  and  not  less 
than  11  parts,  and  with  no  other  ingredient. 

Provided  that  the  explosive  be  used  only  in  the  form  of  l)lasting 
cartridges,  not  containing  their  own  means  of  ignition,  and  that 
every  such  cartridge  be  contained  or  enclosed  in  a  thoroughly 
waterproof  case. 

Provided  also  that  the  explosive  be  fired  only  by  means  of  a 
detonator  or  electric  detonator  fuze  of  not  less  strength  than  that 
known  as  No.  7,  containing  of  explosive  of  the  fifth  (fulminate) 
class  not  less  than  23  grains. 
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Ardeer  Poivdcr,  consisting  in  every  100  parts  of  the  finished 
explosive  of  not  more  than  34  parts  and  not  less  than  31  parts  of 
thoroughly  purified  nitro-glycerine,  with  not  more  than  13  parts 
and  not  less  than  11  parts  of  kieselguhr,  with  not  more  than  51 
parts  and  not  less  than  49  parts  of  magnesium  sulphate,  and  with 
not  more  than  6  parts  and  not  less  than  4  parts  of  potassium 
nitrate  with  or  without  the  addition  of  not  more  than  half  a  part 
of  ammonium  carbonate,  and  not  more  than  half  a  part  of  calcium 
carbonate  and  with  no  other  ingredient,  the  whole  being  uniformly 
incorporated  and  of  such  character  and  consistency  as  not  to  be 
liable  to  exudation. 

Provided  that  the  explosive  shall  be  fired  only  by  means  of  a 
detonator  or  electric  detonator  fuze,  of  not  less  strength  than  that 
known  as  No.  3,  containing  explosive  of  the  fifth  (fulminate)  class 
not  less  than  8  grains. 

Provided  also  that  the  explosive  shall  not  be  fired  in  the  frozen 
condition . 

Bellitc  No.  1,  consisting  of  ammonium  nitrate  not  more  than 
81  parts  and  not  less  than  79  parts  uniformly  incorporated  with 
thoroughly  purified  meta-di-nitro-benzol  not  more  than  21  parts 
and  not  less  than  19  parts,  and  w^ith  no  other  ingredient. 

Provided  that  the  explosive  l)e  used  only  in  the  form  of  blasting 
cartridges  not  containing  their  own  means  of  ignition,  and  that 
every  such  cartridge  be  contained  or  enclosed  in  a  thoroughly 
waterproof  case  or  wrapper. 

Provided  also  that  the  explosive  shall  be  fired  only  by  means 
of  a  detonator  or  electric  detonator  fuze  of  not  less  strength  than 
that  known  as  No.  7,  containing  of  explosive  of  the  fifth  (fulminate) 
class  not  less  than  23  grains. 

Bellitc  No.  8,  consisting  of  ammonium  nitrate  not  more  than 
94  parts  and  not  less  than  92  parts  uniformly  incorporated  with 
thoroughly  purified  meta-di-nitro-benzol  not  more  than  8  parts 
and  not  less  than  6  parts,  and  with  no  other  ingredient. 

Provided  that  the  explosive  be  used  only  in  the  form  of  l)liisting 
cartridges  not  containing  their  own  means  of  ignition,  and  that 
every  such  cartridge  be  contained  or  enclosed  in  a  thoroiiglily 
waterproof  case  or  wrapper. 

Provided  also  that  the  explosive  shall  be  fired  only  by  means 
of  a  detonator  or  electric  detonator  fuze  of  not  less  strengtb  tliaii 
that  known  as  No.  6,  containing  of  explosive  of  the  liflli  ( fulminate) 
class  not  less  than  15  grains. 

Carbonite,  consisting  in  every  100  paits  of  tlie  finislicd  explosive 
of  not  more  than  27  parts  and  not  less  than  25  parts  of  thoroughly 
purified  nitro-glycerine,  with  not  more  than  30  parts  and  not  less 
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than  30  parts  of  l^arium  nitrate  and  potassium  nitrate,  or  either 
of  tliem,  and  witli  not  more  than  43  parts  and  not  less  than  37 
parts  of  woodmeal  with  or  without  not  more  than  half  a  part  of 
sulphuretted  benzol,  and  not  more  than  half  a  part  of  sodium 
carbonate  and  calcium  carbonate,  or  either  of  them  and  with  no 
other  ingredient,  the  whole  being  uniformly  incorporated  and  of 
such  character  and  consistency  as  not  to  be  liable  to  exudation. 

Provided  that  the  explosive  shall  he  fired  only  by  means  of 
a  detonator  or  electric  detonator  fuze  of  not  less  strength  than 
that  known  as  No.  6,  containing  explosive  of  the  fifth  (fulminate) 
class  not  less  than  15  grains. 

Provided  also  that  the  explosive  shall  not  l)e  fired  in  the  frozen 
condition. 

Daliincnitc  A,  consisting  in  every  100  parts  of  the  finished 
explosive  of  not  more  than  93i  parts  and  not  less  than  91  parts 
of  ammonivim  nitrate,  with  not  more  than  6|-  parts  and  not  less 
than  4  parts  of  naphthalene,  and  with  not  more  than  2-J-  parts  and 
not  less  than  1  part  of  potassium  bichromate,  and  with  no  other 
ingredient,  the  whole  being  uniformly  incorporated. 

Provided  tliat  the  explosive  be  used  only  in  the  form  of  blasting 
cartridges  not  containing  their  own  means  of  ignition,  and  that 
every  such  cartridge  be  contained  or  enclosed  in  a  thoroughly 
waterproof  case  or  wrapper. 

Provided  also  that  the  explosive  shall  be  fired  only  by  means 
of  a  detonator  or  electric  detonator  fuze  of  not  less  strength  than 
that  known  as  No.  7,  containing  explosive  of  the  fifth  (fulminate) 
class  not  less  than  23  grains. 

Electronitc  No.  2,  consisting  of  ammonium  nitrate  not  more 
than  91  parts  and  not  less  than  90  parts,  uniformly  incorporated 
with  not  more  than  10  parts  and  not  less  than  9  parts  of  woodmeal 
and  starch,  and  with  no  other  ingredient. 

Provided  that  the  explosive  be  used  only  in  the  form  of  l^lasting 
cartridges  not  containing  their  own  means  of  ignition,  and  that 
every  such  cartridge  be  contained  or  enclosed  in  a  thoroughly 
w^aterproof  case  or  wrapper. 

Provided  also  that  the  explosive  be  fired  only  by  means  of  a 
detonator  or  electric  detonator  fuze  of  not  less  strength  than  that 
known  as  No.  6,  containing  of  ex])l()sive  of  the  fifth  (fulminate) 
class  not  less  than  15  grains. 

Kj/nite,  consisting  in  eveiy  100  parts  of  the  finished  explosive 
of  not  more  than  27  parts  and  not  less  than  25  parts  of  thoroughly 
purified  nitro-glycerine,  with  not  more  than  36  parts  and  not  less 
than  30  parts  of  barium  nitrate  and  potassium  nitrate,  or  either  of 
them,  and  with  not  more  than  43  parts  and  not  less  than  37  parts 
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of  woodmeal,  with  or  without  not  more  than  half  a  part  of  sulphu- 
retted benzol  and  not  more  than  half  a  part  of  sodium  carbonate 
and  calcium  carbonate,  or  either  of  them,  and  with  no  other 
ingredient,  the  whole  l^eing  uniformly  incorpoi-ated,  and  of  such 
character  and  consistency  as  not  to  be  liable  to  exudation. 

Provided  that  the  explosive  shall  be  fired  only  Ijy  means  of  a 
detonator  or  electric  detonator  fuze  of  not  less  strength  than  that 
known  as  No.  6,  containing  explosive  of  the  fifth  (fulminate)  class 
not  less  than  15  grains. 

Provided  also  that  the  explosive  shall  not  be  fired  in  the  frozen 
condition. 

Bohurite  No.  3,  consisting  in  every  100  parts  of  the  finished 
explosive  of  not  more  than  89  parts  and  not  less  than  86  parts  of 
ammonium  nitrate,  with  not  more  than  13  parts  and  not  less  than 
9  parts  of  thoroughly  purified  di-nitro-benzol,  with  or  without  not 
more  than  2  parts  of  chloro-naphthalene  containing  of  chlorine  not 
more  than  1  part,  and  with  no  other  ingredient,  the  whole  being 
uniformly  incorporated. 

Provided  that  the  explosive  be  used  only  in  the  form  of  blasting 
cartridges  not  containing  their  own  means  of  ignition,  and  that 
every  such  cartridge  be  contained  or  enclosed  in  a  thoroughly 
waterproof  case  or  wrapper. 

Provided  also  that  the  explosive  shall  be  fired  only  Ijy  means 
of  a  detonator  or  electric  detonator  fuze  of  not  less  strength  than 
that  known  as  No.  6,  containing  explosive  of  the  fifth  (fulminate) 
class  not  less  than  15  grains. 

Westfalite,  consisting  of  ammonium  nitrate  not  more  than 
96  parts  and  not  less  than  94  parts,  uniformly  incorporated  with 
gum-lac  soluble  in  alcohol  not  more  than  6  parts  and  not  less 
than  4  parts,  and  with  no  other  ingredient. 

Provided  that  the  explosive  be  used  only  in  the  form  of  blasting 
cartridges  not  containing  their  own  means  of  ignition,  and  that 
every  such  cartridge  be  contained  or  enclosed  in  a  thoroughly 
waterproof  case  or  wrapper. 

Provided  also  that  the  explosive  shall  be  fired  only  by  means 
of  a  detonator  or  electric  detonator  fuze  of  not  less  strength  than 
that  known  as  No.  8,  containing  o(  explosive  of  the  fifth  (fulminate) 
class  not  less  than  30  grains. 

Provided  that,  in  addition  to  the  marking  on  the  outer  package 
containing  any  of  the  above  explosives,  enjoined  by  an  Order  of 
Secretary  of  State  made  under  section  forty  of  tlie  Explosives  Act, 
1875,  and  in  force  for  the  time  being,  such  outer  package  sball 
bear  the  words  "as  defined  in  the  list  of  permitted  explosives," 
together  with  the  date  of  this  Order.     And,  further,  that  each 
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inner  package  shall  be  marked  with  the  words  "permitted 
explosive,"  and  also  with  the  name  of  the  explosive,  the  date  of 
manufacture,  and  the  nature  and  proportion  of  the  ingredients. 


Sect.  2.— METALLIFEEOUS   MINES,   &c. 

THE  METALLIFEEOUS  MINES  EEGULATION  ACT,  1872. 

(35  it  36  Vict.  c.  77.) 

An  Act  to  consolidate  and  amend  the  Law  relating  to  Metal- 
liferous Mines.i  [10th  August,  1872.] 

'  The  preamble,  &c.,  is  repealed:  see  Stat.  Law  Eev.  (No.  2)  Act,  1893. 


Short  title. 


Application 
of  Act. 


Preliminary. 

1.  This  Act  may  be  cited  as  "The  Metalliferous  Mines  Eegulation 
Act,  1872."! 

1  For  the  short  title  of  the  Met.  Mines  Acts,  see  s.  3  of  Met.  Mines  Act,  1875, 
post,  p.  731. 

2.  [Eepealed  Stat.  Law  Eev.  (No.  2)  Act,  1893.] 

3.  This  Act  shall  apply  to  every  mine  of  whatever  description 
other  than  a  mine  to  which  the  Coal  Mines  Eegulation  Act,  1872, i 
applies. 

1  Now  the  Coal  Mines  Act,  1887 :  see  s.  83  of  that  Act,  aoite,  p.  692. 

-  The  Coal  Mines  Acts  apply  to  mines  of  coal,  stratified  ironstone,  shale, 
and  fire  clay :  Coal  Mines  Act,  1887,  s.  3,  ante,  p.  639.  As  to  determining 
which  Acts  apply  to  a  particular  mine,  see  s.  39  of  this  Act,  post,  p.  728  ;  and 
Coal  Mines  Act,  1887,  s.  71,  ante,  p.  687.  It  has  been  doubted  whether  this 
Act  applies  to  Crown  mines  subject  to  the  Derbyshire  custom :  see  Arkwright  v. 
Evans,  49  L.  J.  M.  C.  82,  87.  But  as  duties  were  by  s.  10  of  the  present  Act, 
and  are  by  s.  1  of  the  Met.  Mines  Act,  1875  (piost,  p.  731),  imposed  on  barmasters, 
the  doubt  does  not  seem  to  be  well  founded.  As  to  the  Derbyshire  custom, 
see  ante,  p.  570,  et  seq. ;  and  as  to  barmasters,  see  ante,  p.  573,  et  seq.  A  slate 
mine  worked  by  means  of  underground  workings  by  levels  has  been  held  to 
be  a  mine  within  this  Act :  Sim  v.  Evans,  23  W.  R.  730.     See  aiite,  p.  5. 


Employment 
of  women 
and  children 
in  mines. 

Hours  of  em- 
ployment of 
male  young 
persons  in 
mines. 


Eart    1 . 

Employment  of  Women,  Young  Persons,  and  Children. 

4.  No  boy  iinder  the  age  of  twelve  years,  and  no  girl  or  woman 
of  any  age,  shall  be  employed  in  or  allowed  to  be  for  the  purpose  of 
employment  in  any  mine  to  which  this  Act  applies  below  ground. 

5.  A  boy  of  the  age  of  twelve  years  and  under  the  age  of  thirteen 
years,  and  a  male  young  person  of  the  age  of  thirteen  and  under 
the  age  of  sixteen  years  shall  not  be  employed  in  or  allowed  to  be 
for  the  purpose  of  employment  in  any  mine^  to  which  this  Act 
applies  below  ground  for  more  than  fifty-four  hours  in  any  one 
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week,  or  more  than  ten  hours  in  any  one  day,  or  other\Yise  than 
in  accordance  with  the  regulations  following ;  that  is  to  say, 

(1.)  There  shall  be  allowed  an  interval  of  not  less  than  eight 
hours  between  the  period  of  employment  on  Friday  and  the 
period  of  employment  on  the  following  Saturday,  and  in 
other  cases  of  not  less  than  twelve  hours  Ijetween  each 
period  of  employment  ;  provided  always,  that  in  the  case 
of  boys  and  young  male  persons  whose  employment  is  at 
such  distance  from  their  ordinary  place  of  residence  that 
they  do  not  return  there  during  the  intervals  of  labour,  and 
who  are  not  employed  during  more  than  forty  hours  in  any 
week,  an  interval  of  not  less  than  eight  hours  shall  be 
allowed  between  each  period  of  employment : 

(2.)  The  period  of  each  employment  shall  be  deemed  to  begin 
at  the  time  of  lea\'ing  the  surface,  and  to  end  at  the  time 
of  returning  to  the  surface  : 

(3.)  A  week  shall  be  deemed  to  begin  at  midnight  on  Saturday 
night,  and  to  end  at  midnight  on  the  succeeding  Saturday 
night. 

1  The  employment  of  women,  young  persons,  and  children  in  pit  banks 
•connected  with  metalliferous  mines,  to  which  this  section  does  not  apply,  is 
regulated  by  the  Fact,  and  Work.  Acts,  1878  and  1883  :  see  post,  pp.  73G,  737, 
and  note  to  s.  7  of  the  Coal  Klines  Act,  ante,  p.  641. 

6.  The  owner  or  agent  of  every  mine  to  which  this  Act  applies 
shall  keep  in  the  office  at  the  mine,  or  in  the  principal  office  of  the 
mine  belonging  to  the  same  owner  in  the  district  in  which  the 
mine  is  situated,  a  register,  and  shall  cause  to  be  entered  in  such 
register  the  name,  age,  residence,  and  date  of  first  employment  of 
all  boys  of  the  age  of  twelve  and  under  the  age  of  thirteen  years, 
and  of  all  male  young  persons  of  the  age  of  thirteen  and  under  the 
age  of  sixteen  years  who  are  employed  in  the  mine  below  ground, 
and  of  all  women,  young  persons,  and  cliildren  employed  above 
grovmd  in  connexion  with  a  mine,  and  shall  produce  such  register 
to  any  inspector^  under  this  Act  at  the  mine  at  all  reasonable  times 
when  required  by  him,  and  allow  him  to  inspect  and  copy  the  same. 

The  immediate  employer  of  every  boy  or  male  young  person  of 
the  ages  afoi'esaid,  other  than  the  owner  or  agent  of  the  mine, 
liefore  he  causes  such  boy  or  male  young  person  to  be  in  any  mine 
to  which  this  Act  applies  below  ground,  shall  report  to  the  owner 
or  agent  of  such  mine,  or  some  person  ai)pointed  by  such  owner 
or  agent,  that  he  is  about  to  employ  him  in  such  mine. 

1  See  s.  15,  iwst,  p.  711. 

7.  Where  there  is  a  shaft,  inclined  plane,  or  level  in  any  mine 
to  which  this  Act  applies,  whether  for  the  pui-pose  of  an  entrance 
to  such  mine  or  of  a  communication  from  one  part  to  another  part 

7.7.2 


Register  to 
be  kept  by 
owner,  &c.  of 
boys  and 
male  young 
persons  em- 
ployed in 
mines. 


.\s  to  em- 
ployment 
of  young 
persons 


708 


THE    METALLIFEROUS    MINES 


CHAP.  XXIV, 


under  18  in 
connexion 
with  engines 


Penalty  for 
employment 
of  persons 
contrary  to 
this  Act. 


of  such  mine,  and  persons  are  taken  up,  down,  or  along  such  shaft, 
plane,  or  level  by  means  of  any  engine,  windlass,  or  gin,  driven  or 
worked  by  steam  or  any  mechanical  power,  or  by  an  animal,  or  l^y 
manual  lal)our,  a  person  shall  not  be  allowed  to  have  charge  of 
such  engine,  windlass,  or  gin,  or  of  any  part  of  the  machineiy, 
ropes,  chains,  or  tackle  connected  therewith,  unless  he  is  a  male 
of  at  least  eighteen  years  of  age. 

Where  the  engine,  windlass,  or  gin  is  worked  by  an  animal,  the 
person  under  whose  direction  the  driver  of  the  animal  acts  shall, 
for  the  purposes  of  this  section,  be  deemed  to  be  the  person  in 
charge  of  the  engine,  windlass,  or  gin,  but  such  driver  shall  not 
be  under  twelve  years  of  age. 

8.  If  any  person  contravenes  or  fails  to  comply  with  any  pro- 
vision of  this  Act  wdth  respect  to  the  employment  of  women,  girls, 
young  persons,  or  boys,  or  to  the  register  of  or  report  respecting 
boys  and  male  young  persons,  or  to  the  employment  of  persons 
about  any  engine,  windlass,  or  gin,  he  shall  be  guilty  of  an  offence 
against  this  Act ;  and  in  case  of  any  such  contravention  or  non- 
compliance by  any  person  whomsoever  in  the  case  of  any  mine, 
the  owner  and  agent  of  such  mine  shall  each  be  guilty  of  an 
offence  against  this  Act,  unless  he  proves  that  he  had  taken  all 
reasonable  means  ^  by  publishing  and  to  the  best  of  his  power 
enforcing  the  provisions  of  this  Act  to  prevent  such  contravention 
or  non-compliance. 

If  it  appear  that  a  boy  or  young  person  or  a  person  employed 
about  an  engine,  windlass,  or  gin,  was  employed  on  the  represen- 
tation of  his  parent  or  guardian  that  he  was  of  that  age  at  which 
his  employment  would  not  be  in  contravention  of  this  Act,  and 
under  the  belief  in  good  faith  that  he  was  of  that  age,  the  owner 
or  agent  of  the  mine  and  the  immediate  employer  shall  be  exempted 
from  any  penalty,  and  the  parent  or  guardian  shall,  for  such  mis- 
representation, be  deemed  guilty  of  an  offence  against  this  Act. 

1  Cf.  ante,  p.  G79,  n.^;  p.  681,  n.K 


Prohibition 
of  payment  of 
wages  at 
public 
houses,  &c. 


Wages. 

9.  No  wages  shall  be  paid^  to  any  person  employed  in  or  about 
any  mine  to  which  this  Act  applies  at  or  within  any  public  house, 
beer  shop,  or  place  for  the  sale  of  any  spirits,  wine,  beer,  cyder,  or 
other  spirituous  or  fermented  liquor,  or  other  house  of  entertain- 
ment, or  any  ofdce,  garden,  or  place  belonging  or  contiguous 
thereto,  or  occupied  therewith. 

Every  person  who  contravenes  or  fails  to  comply  with,  or 
permits  any  person  to  contravene  or  fail  to  comply  with,  this 
section  shall  be  guilty  of  an  offence  against  this  Act,  and  in  the 
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event  of  cany  such  contravention  or  non-compliance  in  the  case  of 
any  mine  by  any  person  whomsoever  tlie  owner  and  agent  of  such 
mine  shall  each  be  guilty  of  an  otience  against  this  Act,  unless  he 
prove  that  he  had  taken  all  reasonable  means  ^  by  publishing  and 
to  the  best  of  his  power  enforcing  the  provisions  of  this  section  to 
prevent  such  contravention  or  non-compliance. 

1  For  other  provisions  with  regard  to  the  pavment  of  wages,  see  the  Truck 
Acts,  post,  p.  738. 

-  Cf.  ante,  p.  679,  n.^* ;  p.  GSl,  n.\ 

Bcturns,  Notices,  and  Abandonment. 

10.  [Repealed  by  section  four  of  the  MetaUiferous  Mines  Act, 
1875,  itself  now  repealed,  see  j^ost,  p.  731.] 

11.  Where  in   or  about  any  mine  to  which   this   Act   applies,   Notice  of 
whether  above  or  below  ground,  either —  '   accidents  in 

°  mnies  to 

(1.)  loss  of  life  or  any  personal  injury  to  any  person  employed  ]"^  *"-'"*  ^^ 

in  or  about  the  mine  occurs  by  reason  of  any  explosion  of  "^''^"^'^*°'"- 

gas,  powder,  or  of  any  steam  boiler  ;  or 
(2.)  loss  of  hfe  or  any  serious  personal  injury  to  any  person 

employed  in  or  about  the  mine  occurs  by  reason  of  any 

accident  whatever, 

the  owner  or  agent  of  the  mine  shall,  within  twenty-four  hours 
next  after  the  explosion  or  accident,  send  notice  in  writing  of  the 
explosion  or  accident  and  of  the  loss  of  life  or  personal  injury 
occasioned  thereby  to  the  inspector  of  the  district  on  behalf  of  a 
Secretary  of  State,  and  shall  specify  in  such  notice  the  cliaracter 
of  the  explosion  or  accident,  and  the  number  of  persons  killed  and 
injured  respectively. i 

Where  any  personal  injury,  of  which  notice  is  required  to  be 
sent  under  this  section,  results  in  the  death  of  the  person  injured, 
notice  in  writing  of  the  death  shall  be  sent  to  the  inspector  of  the 
district  on  behalf  of  a  Secretary  of  State  within  twenty-four  hours 
after  such  death  comes  to  the  knowledge  of  the  owner  or  agent. 

Every  owner  or  agent  wlio  fails  to  act  in  compliance  witli  tliis 
section  shall  be  guilty  of  an  olfence  against  this  Act. 

'  See,  further,  as  to  the  liability  of  employers  in  case  of  accidents,  post,  p.  741 ; 
and.as  to  accidents,  see  also  the  Notice  of  Accidents  Act,  1894  (57  &  58  Vict.  c.  28), 
and  the  Fatal  Accidents  Inquiry  (Scotland)  Act,  1895  (58  &  59  Vict.  c.  30). 

12.   fn  any  of  the  following  cases,  namely.  Notice  of 

(1.)  Where  any  working  is  commenced  foi-  the  purpose  of  open-  ,'iha',"jo'J,"" 
ing  a  new  shaft  for  any  mine  to  which  this  Act  a])p]ieH  ;  ment  of  mine 

(2.)   NVliere  a  shaft  of  any  mine  to  which  tliis  Act  applies   is   to  inHpector. 
abandoned  or  the  working  thereof  discontinued  ; 
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Fencing  of 
abandoned 
mine. 


(3.)  Where  the  working  of  a  shaft  of  any  mine  to  which  this 
Act  appHes  is  recommenced  after  any  abandonment  or 
discontinuance  for  a  period  exceeding  two  months  ;  or 

(4.)  Where  any  change  occm-s  in  the  name  of,  or  in  the  name 
of  the  owner  or  agent  of,  a  mine  to  which  this  Act  apphes, 
or  in  the  officers  of  any  incorporated  company  which  is 
the  owner  of  a  mine  to  which  this  Act  apphes  ; 

the  owner  or  agent  of  such  mine  shall  give  notice  thereof  to  the 
inspector  of  the  district  within  two  months  after  such  commence- 
ment, abandonment,  discontinuance,  recommencement,  or  change, 
and  if  such  notice  is  not  given,  the  owner  or  agent  shall  be  guilty 
of  an  offence  against  this  Act. 

Provided  that — 

(1.)  Tlais  section  shall  apply  only  to  any  working  or  mine  in 
whicli  more  than  twelve  persons  are  ordinarily  employed 
below  ground ;  and 

(2.)  In  the  case  of  a  partnership)  working  a  mine  wdthin  the 
stannaries  of  Devon  and  Cornwall,  if  notice  of  every 
change  in  the  purser  of  the  partnership  is  sent  as 
required  by  this  section,  notice  of  a  change  in  the 
members  of  such  partnership  need  not  be  sent  in  pur- 
suance of  this  section.^ 

'  See  ante,  p.  518. 

13.  Where  any  mine  to  which  this  Act  applies  is  abandoned  or 
the  working  thereof  discontinued,  at  whatever  time  such  abandon- 
ment or  discontinuance  occurred, i  the  owner  thereof,  and  every 
other  person  interested  in  the  minerals  of  the  mine,"  shall  cau^se  the 
top  of  the  shaft  and  any  side  entrance  from  the  surface  to  be  and 
to  be  kept  securely  fenced  ■'  for  the  prevention  of  accidents. 

Provided  that — 

(1.)  Subject  to  any  contract  to  the  contrary,  the  owner  of  the 
mine  shall,  as  between  him  and  any  other  person 
interested  in  the  minerals  of  the  mine,  be  liable  to 
carry  into  effect  this  section,  and  to  pay  any  costs 
incurred  by  any  other  person  interested  in  the  minerals 
of  the  mine  in  carrying  this  section  into  effect : 

(2.)  Where  such  abandonment  or  discontinuance  has  occurred 
in  the  case  of  a  mine  before  the  passing  of  this  Act, 
this  section  shall  apply  only  to  such  shaft  or  side  j 
entrance  of  the  mine  as  is  situate  within  fifty  yards  of  ' 
any  highway,  road,  footpath,  or  place  of  public  resort, 
or  in  open  or  vmenclosed  land,  or  not  being  situate  as 
aforesaid,  is  required  by  an  inspector  in  writing  to  be 
fenced,  on  the  ground  that  it  is  specially  dangerous : 
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(3.)  Nothing  in  this  section  shall  exempt  any  person  from  any 
liability  under  any  other  Act,  or  otherwise. 

If  any  person  fail  to  act  in  conformity  with  this  section  he  shall 
be  guilty  of  an  offence  against  this  Act. 

Any  shaft  or  side  entrance  which  is  not  fenced  as  required  by 
this  section,  and  is  within  fifty  yards  of  any  highway,  road,  foot- 
path, or  place  of  public  resort,  or  is  in  open  or  unenclosed  land,  or 
is  required  by  an  inspector  as  aforesaid  to  be  fenced,  shall  be 
deemed  to  be  a  nuisance  within  the  meaning  of  section  eight  of 
the  Nuisances  Eemoval  Act  for  England,  1855,  as  amended  and 
extended  by  the  Sanitary  Act,  1866.^ 

1  The  section  is  therefore  retrospective :  see  ante,  p.  G59,  and  Stott  i'. 
Dickinson,  -34  L.  T.,  N.  S.  291,  there  cited. 

-  As  to  the  meaning  of  "owner"  see  post,  p.  729,  and  cases  cited,  ante,  p.  GS9, 
n.'  all  of  which  (except  R.  v.  Brown)  were  cases  as  to  fencing,  and  two  of 
which  (Arkwright  v.  Evans  and  Evans  v.  Mostyn)  were  decided  under  the 
present  section.  And  as  to  who  are  liable  to  fence,  as  "other  persons  interested 
in  the  minerals  of  the  mine,"  see  ante,  p.  659,  n.-.  In  mines  subject  to  the 
Derbyshire  customs  {ante,  pp.  570,  et  seq.)  the  owner  of  the  mine,  and  not  the 
miner,  is  the  "  owner,"  and  person  "  interested " :  Devonshire  v.  Stokes, 
13  T.  L.  R.  376. 

^  Separate  fences  must  be  placed  round  the  top  of  the  shaft  and  every  side 
entrance.  A  wall  enclosing  a  field  in  which  both  the  toj)  of  the  shaft  and  a 
side  entrance  are  contained  is  not  sufficient  :  Foster  v.  Owen,  9  T.  L.  R.  22. 

■»  Now  s.  91  of  Pub.  Hea.  Act,  1875  :  see  s.  313  of  the  same  Act. 

14.  Where  any  mine  to  which  this  Act  applies  in  wliich  more   Plans  of 
than  twelve  persons  have  ordinarily  been  employed  below  ground  is 
abandoned,  the  owner  of  such  mine  at  the  time  of  the  abandon-  scut  to 
ment  shall,  within  three  months  after  such  abandonment,  send  to  Secretary 
a  Secretary  of  State  an  accurate  plan,  on  a  scale  of  not  less  than  a 

scale  of  two  chains  to  one  inch,  or  on  such  other  scale  as  the  phm 
last  used  in  the  mine  is  constructed  on,  showing  the  boundaries  of  the 
workings  of  such  mine  up  to  the  time  of  the  abandonment,  with  the 
view  of  its  being  preserved  under  the  care  of  the  Secretary  of  State  ; 
but  no  person  other  than  an  inspector  shall  be  at  liberty  to  inspect 
or  to  copy  such  plan  within  ten  years  of  its  receipt  by  the  Secretary 
of  State  without  the  license  of  such  Secretary  of  State. 

Every  person  who  fails  to  comply  with  tliis  section  sliall  be  guilty 
of  an  offence  against  this  Act. 

Ins2)Cction. 

15.  A  Secretary  of  State  may  from  time  to  time  appoint  any   Ainiointm.'nt, 
fit  persons  to  be  inspectors  of  mines  i  to  which  this  Act  applies,  and  |^j  |j;'J,'^'^_^"''" 
assign  them  their  duties,  and  may  award  them  such  salaries  as  the 
Commissioners  of  Her  Majesty's  Treasury  may  approve,  and  may 

remove  such  inspectors. 
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Notice  of  the  appointment  of  every  such  inspector  shall  he  puh- 
lished  in  the  London  Gazette. 

Any  such  inspector  is  referred  to  in  this  Act  as  an  inspector,  and 
the  inspector  of  a  district  means  the  inspector  who  is  for  the  time 
being  assigned  to  the  district  or  portion  of  the  United  Kingdom  with 
reference  to  which  the  term  is  used. 

Any  person  appointed  or  acting  as  inspector  under  The  Coal 
Mines  Eegulation  Act,  1872,-  if  directed  by  a  Secretary  of  State  to 
act  as  an  inspector  under  this  Act,  may  so  act  and  shall  be  deemed 
to  be  an  inspector  under  this  Act. 

'  Inspectors  under  this  Act  are  also  inspectors  of  quarries ;  Quarries  Act, 
1894,  s.  2,  post,  p.  734  ;  and  in  the  appointment  of  inspectors  in  Wales  and 
Monmouthshire,  persons  having  a  knowledge  of  the  Welsh  language  are  to 
be  preferred  :  ib.,  sub-s.  3,  post,  p.  785. 

2  Now  the  Coal  Mines  Act,  1887 :  see  s.  S3,  ante,  p.  692 ;  and  as  to  inspec- 
tors under  that  Act,  see  s.  39,  ante,  p.  660. 

16.  Any  person  who  practises  or  acts  or  is  a  partner  of  any 
person  who  practises  or  acts  as  a  land  agent  or  mining  engineer, 
or  as  a  manager,  viewer,  agent,  or  valuer  of  mines,  or  arbitrator 
in  any  differences  arising  between  owners,  agents,  or  managers  of 
mines,  or  is  otherwise  employed  in  or  about  any  mine  (whether 
such  mine  is  one  to  wdiich  this  Act  applies  or  not),  shall  not  act 
as  an  inspector  of  mines  under  this  Act. 

17.  An  inspector  under  this  Act  shall  have  power  to  do  all  or 
any  of  the  following  things  ;  namely, 

(1.)  To  make  such  examination  and  inquiry  as  may  be  neces- 
sary to  ascertain  whether  the  provisions  of  this  Act  relating 
to  matters  above  ground  or  below  ground  are  complied  with 
in  the  case  of  any  mine  to  which  this  Act  applies  : 

(2.)  To  enter,  inspect,  and  examine  any  mine  to  which  this  Act 
applies,  and  every  part  thereof,  at  all  reasonable  times  by 
day  and  night,  but  so  as  not  to  impede  or  obstruct  the 
working  of  the  said  mine  : 

(3.)  To  examine  into  and  make  inquiry  respecting  the  state  and 
condition  of  any  mine  to  w^hich  this  Act  applies,  or  any 
part  thereof,  and  the  ventilation  of  the  mine,  and  the  suffi- 
ciency of  the  special  rules  (if  any)i  for  the  time  being  in 
force  in  the  mine,  and  all  matters  and  things  connected  with 
or  relating  to  the  safety  of  the  persons  employed  in  or  about 
the  mine  or  any  mine  contiguous  thereto  : 

(4.)  To  exercise  such  other  powers  as  may  be  necessary  for 
carrying  this  Act  into  effect. 

Every  person  who  wilfully  obstructs  any  inspector  in  the  execu- 
tion of  his  duty  under  this  Act,  and  every  owner  and  agent  of  a 
mine  who  refuses  or  neglects  to  furnish  to  the  inspector  the  means 
necessary  for  making  anj^  entry,  inspection,  examination,  or  inquiry 
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under  this  Act  in  relation  to  such  mine,  shall  be  guilty  of   an 
offence  against  this  Act. 
1  See  s.  24,  ijost,  p.  721. 

18.  If  in  any  respect  (which  is  not  provided   against  l)y  any   Notice  to  be 

express  provision  of  this  Act,  or  l^y  any  special  rule)  any  inspector  S^\^^  ^V 

find  any  mine  to  which  this  Act  applies,  or  any  part  thereof,  or  causes  of 

any  matter,  thing,  or  practice  in  or  connected  with  any  such  mine,   danger  not 

,T  If.-  •!•  ••        j.\li         j.  provided  for 

to  be  dangerous  or  detective,  so  as  m  his  opinion  to  threaten  or  ^^y  ti^^  rules. 

tend  to  the  bodily  injury  of  any  person,  such  inspector  may  give 

notice  in  writing  thereof  to  the  owner  or  agent  of  the  mine,  and 

shall  state  in  such  notice  the  particulars  in  which  he  considers 

such  mine,  or  any  part  thereof,  or  any  matter,  thing,  or  practice, 

to  be  dangerous  or  defective,  and  require  the  same  to  be  remedied; 

and  unless  the  same  be  forthwith  remedied  the  inspector  shall  also 

report  the  same  to  a  Secretary  of  State. 

If  the  owner  or  agent  of  the  mine  objects  to  remedy  the  matter 
complained  of  in  the  notice,  he  may,  within  twenty  days  after 
the  receipt  of  such  notice,  send  his  objection  in  writing,  stating 
the  grounds  thereof,  to  a  Secretary  of  State ;  and  thereupon  the 
matter  shall  he  determined  by  arbitration  in  manner  provided  by 
this  Act;  and  the  date  of  the  receipt  of  such  objection  shall  be 
deemed  to  be  the  date  of  the  reference. 

If  the  owner  or  agent  fail  to  comply  either  with  the  requisition 
of  the  notice,  where  no  objection  is  sent  within  the  time  aforesaid, 
or  with  the  award  made  on  arbitration,  within  twenty  days  after 
the  expiration  of  the  time  for  objection  or  the  time  of  making  of 
the  award  (as  the  case  may  be),  he  shall  be  guilty  of  an  offence 
against  this  Act,  and  the  notice  and  award  shall  respectively  be 
deemed  to  be  written  notice  of  such  offence. 

Provided  that  the  court,  if  satisfied  that  the  owner  or  agent  has 
taken  active  measures  for  complying  with  the  notice  or  award,  but 
has  not,  with  reasonable  dihgence,  been  able  to  complete  the 
works,  may  adjourn  any  proceedings  taken  liefore  them  for 
punishing  such  offence,  and,  if  the  works  are  completed  witl)iii  a 
reasonable  time,  no  penalty  shall  be  inflicted. 

No  person  shall  be  precluded  by  any  agreement  from  doing  sucli 
acts  as  may  be  necessary  to  comply  with  the  provisions  of  tliis 
section,  or  be  liable  under  any  contract  to  any  penalty  or  forfeiture 
for  doing  such  acts.' 

'As  to  the  powers  of  an  inspector  under  this  section  ;  and,  in  cftsc  of  nn 
arbitration-  ensuing,  the  question  to  which  the  decision  of  tlio  nrl)itrator  is  to 
be  directed,  see  Re  Secretary  of  State  and  Fletcher,  18  Q.  B.  D.  3.S9 ;  and  auk; 
p.  662,  notes  '  and  •"-.     And  as  to  arbitration,  sec  s.  21,  post,  p.  714. 

19    The  owner  or  agent  of  every  mine  to  which  this  Act  applies   Pl)ni«  of 
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-shall  keep  in  the  office  at  the  nnne,  or  m  the  principal  oHice  ol  the   ^^.^^^ 
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mines  belonging  to  the  same  owner  in  the  district  in  which  the 
mine  is  situated,  an  accm-ate  plan  of  the  workings  of  such  mine, 
showing  the  workings  up  to  at  least  six  months  previously,  other 
than  workings  which  were  last  discontinued  at  a  date  more  than 
twelve  months  before  the  commencement  of  this  Act. 

The  owner  or  agent  of  the  mine  shall  produce  to  an  inspector 
under  this  Act,  at  one  of  the  aforesaid  offices,  such  plan,  and  shall, 
if  requested  by  the  inspector,  mark  on  such  plan  the  progress  of 
the  workings  of  the  mine  up  to  the  time  of  such  production,  and 
shall  allow  the  inspector  to  examine  the  same. 

If  the  owner  or  agent  of  any  mine  fails  to  keep  such  plan  as  is 
prescribed  by  this  section,  or  wilfully  refuses  to  produce  or  allow 
to  be  examined  such  plan,  or  wilfully  withholds  any  portion  of  any 
plan,  or  conceals  any  part  of  the  workings  of  his  mine,  or  pro- 
duces an  imperfect  or  inaccurate  plan,  unless  he  shows  that  he 
was  ignorant  of  such  concealment,  imperfection,  or  inaccuracy, 
he  shall  be  guilty  of  an  offence  against  this  Act ;  and,  further,  the 
inspector  may,  by  notice  in  writing  (whether  a  penalty  for  such 
offence  has  or  has  not  been  inflicted),  require  the  owner  or  agent  to 
cause  an  accurate  plan,  such  as  is  prescribed  by  this  section,  to  be 
made  within  a  reasonable  time,  at  the  expense  of  the  owner  of  the 
mine,  on  a  scale  of  not  less  than  a  scale  of  two  chains  to  one  inch,  or 
on  such  other  scale  as  the  plan  used  in  the  mine  is  constructed  on. 
If  the  owner  or  agent  fail  within  twenty  days,  or  such  further 
time  as  may  be  shown  to  be  necessary,  after  the  requisition  of  the 
inspector,  to  make  or  cause  to  be  made  such  plan,  he  shall  be 
guilty  of  an  offence  against  this  Act. 

Provided  that  this  section  shall  apply  only  to  a  mine  to  which 
this  Act  applies,  and  in  which  more  than  twelve  persons  are 
ordinarily  employed  below  ground. 

20.  Every  inspector  under  this  Act  shall  make  an  annual  report 
of  his  proceedings  during  the  preceding  year  to  a  Secretary  of  State, 
which  report  shall  be  laid  before  both  Houses  of  Parliament. 

A  Secretary  of  State  may  at  any  time  direct  an  inspector  to 
make  a  special  report  with  respect  to  any  accident  in  a  mine  to 
which  this  Act  applies,  which  accident  has  caused  loss  of  life  or 
personal  injury  to  any  person,  and  in  such  case  shall  cause  such 
report  to  be  made  public  at  such  time  and  in  such  manner  as  he 
thinks  expedient. 


Provisions  as 
to  arbitra- 
tions. 


Arbitration. 

21.  With  respect  to  arbitrations  under  this  Act,  the  following 
provisions  shall  have  effect : 

(1.)  The  parties  to  the  arbitration  are  in  this  section  deemed  to 
be  the  owner  or  agent  of  the  mine  on  the  one  hand,  and  an 
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inspector  of  mines  on  belialf  of  the  Secretary  of  State  on  the 
other : 

(2.)  Each  of  the  parties  to  the  arbitration  may,  within  twenty- 
one  days  after  the  date  of  the  reference,  appoint  an  arljitrator: 

(3.)  No  pei'son  shall  act  as  arbitrator  or  umpire  under  this  Act 
who  is  employed  in  or  in  the  management  of  or  is  interested 
in  the  mine  to  which  the  arbitration  relates  : 

(4.)  The  appointment  of  an  arbitrator  under  this  section  shall 
be  in  writing,  and  notice  of  the  appointment  shall  be  forth- 
with sent  to  the  other  party  to  the  arbitration,  and  shall  not 
be  revoked  without  the  consent  of  such  other  party : 

(5.)  The  death,  removal,  or  other  change  in  any  of  the  parties 
to  the  arbitration  shall  not  affect  the  proceedings  under  this 
section  : 

(6.)  If  within  the  said  twenty-one  days  either  of  the  parties  fail 
to  appoint  an  arbitrator,  the  arbitrator  appointed  by  the 
other  party  may  proceed  to  hear  and  determine  the  matter 
in  difference,  and  in  such  case  the  award  of  the  single 
arbitrator  shall  be  final : 

(7.)  If  before  an  award  has  been  made  any  arbitrator  appointed 
by  either  party  die  or  become  incapable  to  act,  or  for  fourteen 
days  refuse  or  neglect  to  act,  the  party  by  whom  such  arbi- 
trator was  appointed  may  appoint  some  other  person  to  act 
in  his  place  ;  and  if  he  fail  to  do  so  within  fourteen  days 
after  notice  in  writing  from  the  other  party  for  that  purpose, 
the  remaining  arbitrator  may  proceed  to  hear  and  determine 
the  matters  in  difference,  and  in  such  case  the  award  of  such 
single  arbitrator  shall  be  final : 

(8.)  In  either  of  the  foregoing  cases  where  an  arbitrator  is  em- 
powered to  act  singly,  upon  one  of  the  parties  faiUng  to 
appoint,  the  party  so  failing  may,  before  the  single  arbitrator 
has  actually  proceeded  in  the  arbitration,  appoint  an  arbi- 
trator, who  shall  then  act  as  if  no  failure  had  l^een  made  : 

(9.)  If  the  arbitrators  fail  to  make  their  award  within  twenty-one 
days  after  the  day  on  which  the  last  of  them  was  appointed 
or  within  such  extended  time  (if  any)  as  may  have  been 
appointed  for  that  purpose  by  both  arbitrators  under  tlieir 
hands,  the  matter  in  difference  shall  be  determined  l>y  the 
umpire  appointed  as  herein-after  mentioned  : 

(10.)  The  arbitrators,  before  they  enter  upon  the  matters  referred 
to  them,  shall  appoint  by  writing  under  their  hands  an 
umpire  to  decide  on  jioints  on  which  tliey  may  differ  : 

(11.)  If  the  umpire  die  or  become  incapable  to  act  before  he  has 
made  his  award,  or  refuses  to  make  his  award  within  a 
reasona])le  time  after  the  matter  has  been  brouglit  within 
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his  cognizcance,  the  persons  or  person  who  appointed  such 
umpire  shall  forthwith  appoint  another  umpire  in  his  place : 

(12.)  If  the  arhitrators  fail  or  refuse  or  for  seven  days  after  the 
request  of  either  party  neglect  to  appoint  an  umpire,  then 
on  the  application  of  either  party  an  umpire  shall  he 
appointed  by  the  chairman  of  the  general  or  quarter  sessions 
of  the  peace  within  the  jurisdiction  of  which  the  mine  is 
situate  : 

(13.)  The  decision  of  every  umpire  on  the  matters  referred  to 
him  shall  be  final : 

(14.)  If  a  single  arbitrator  fail  to  make  his  award  within  twenty- 
one  days  after  the  day  on  which  he  w^as  appointed,  the  party 
who  appointed  him  may  appoint  another  arbitrator  to  act  in 
his  place  : 

(15.)  The  arbitrators  and  their  umpire,  or  any  of  them,  may 
examine  the  parties  and  their  witnesses  on  oath,  they  may 
also  consult  any  counsel,  engineer,  or  scientific  person  whom 
they  may  think  it  expedient  to  consult : 

(16.)  The  payment  (if  any)  to  be  made  to  any  arbitrator  or 
umpire  for  his  services  shall  be  fixed  by  the  Secretary  of 
State,  and  together  with  the  costs  of  the  arbitration  and 
award  shall  be  paid  by  the  parties  or  one  of  them  according 
as  the  award  may  direct.  Such  cost  may  be  taxed  by  a 
master  of  one  of  the  superior  courts,  who,  on  the  written 
application  of  either  of  the  ^Darties,  shall  ascertain  and  certify 
the  proper  amount  of  such  costs.  The  amount  (if  any) 
payable  by  the  Secretary  of  State  shall  be  paid  as  part  of  the 
expenses  of  inspectors  under  this  Act.  The  amount  (if  any) 
payable  by  the  owner  or  agent  may  in  the  event  of  non- 
payment be  recovered  in  the  same  manner  as  penalties 
under  this  x\ct : 

(17.)  Every  person  who  is  appointed  an  arbitrator  or  umpire 
under  this  section  shall  be  a  practical  mining  engineer,  or 
a  person  accustomed  to  the  working  of  mines,  but  w^hen  an 
award  has  been  made  under  this  section  the  arbitrator  or 
umpire  who  made  the  same  shall  be  deemed  to  have  been 
duly  qualified  as  provided  by  this  section. 

Coroners. 

Provisions  as        22.  With  respect  to  coroners'  inquests  on  the  bodies  of  persons 

to  coroners'      whose  death  may  have  been  caused  by  explosions  or  accidents  in 
inquests  on  ■'  \-  tT      ■  ■•in 

deaths  from      mines  to  which  this  Act  applies,  the  followmg  provisions  shall 

accidents  in      ^^ve  effect : 

mines.  .  i      i         r 

(1.)  Where  a  coroner   holds    an  inquest  upon   a  body  of   any 

person  whose  death  may  have  been  caused  by  any  explosion 
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or  accident,  of  which  notice  is  required  by  this  Act  to  be 
given  to  the  inspector  of  the  district,  the  coroner  shall 
adjourn  such  inquest  unless  an  inspector,  or  some  person 
on  behalf  of  a  Secretary  of  State,  is  present  to  watch  the 
proceedings : 

(2.)  The  coroner,  at  least  four  days  before  holding  the  adjourned 
inquest,  shall  send  to  the  inspector  of  the  district  notice  in 
writing  of  the  time  and  place  of  holding  the  adjourned 
inquest : 

(3.)  The  coroner,  before  the  adjournment,  may  take  evidence  to 
identify  the  body,  and  may  order  the  interment  thereof : 

(4.)  If  an  explosion  or  accident  has  not  occasioned  the  death 
of  more  than  one  person,  and  the  coroner  has  sent  to  the 
inspector  of  the  district  notice  of  the  time  and  place  of 
holding  the  inquest  not  less  than  forty-eight  hours  before 
the  time  of  holding  the  same,  it  shall  not  be  imperative  on 
him  to  adjourn  such  inquest  in  pursuance  of  this  section,  if 
the  majority  of  the  jury  think  it  unnecessary  so  to  adjourn  : 

(5.)  An  inspector  shall  be  at  hberty  at  any  such  inquest  to 
examine  any  witness,  subject  nevertheless  to  the  order  of 
the  coroner : 

(6.)  Where  evidence  is  given  at  an  inquest  at  which  an  inspector 
is  not  present  of  any  neglect  as  having  caused  or  contributed 
to  the  explosion  or  accident,  or  of  any  defect  in  or  about  the 
mine  appearing  to  the  coroner  or  jury  to  require  a  remedy, 
the  coroner  shall  send  to  the  inspector  of  the  district  notice 
in  writing  of  such  neglect  or  default : 

(7.)  Any  person  having  a  personal  interest  in  or  employed  in  or 
in  the  management  of  the  mine  in  which  the  explosion  or 
accident  occurred  sliall  not  be  qualified  to  serve  on  the  jury 
empannelled  on  the  inquest ;  and  it  shall  be  tlie  duty  of  the 
constable  or  other  officer  not  to  summon  any  person  dis- 
qualified under  this  provision,  and  it  shall  be  the  duty  of  the 
coroner  not  to  allow  any  such  person  to  be  sworn  or  to  sit 
on  the  jury. 

Every  person  who  fails  to  comply  with  the  provisions  of  this 
section  shall  be  guilty  of  an  offence  against  this  Act. 
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EULES. 
General  Bules. 
23.  The  following  general  rules  shall,  so  far  as  may  be  reason- 
ably practicable,  be  observed  in  every  mine  to  which  this  Act 
applies ;! 

1  A  breach  of  these  rules,  by  whomsoever  committed,  may  be  an  offence  on 
the  part  of  the  owner  or  agent :  see  the  general  provision,  post,  p.  721.  As  to 
"reasonably  practicable,"  see  cmte,  p.  668,  n.^,  and  Wales  v.  Thomas,  16 
Q.  B.  D.  340,  there  cited. 

(1.)  x\n  adequate  amount  of  ventilation  shall  be  constantly  pro- 
duced in  every  mine  to  such  an  extent  that  the  shafts,  winzes, 
sumps,  levels,  underground  stables,  and  working  places  of  such 
mine,  and  the  travelling  roads  to  and  from  such  working  places, 
shall  be  in  a  fit  state  for  working  and  passing  therein. i 

iSee  n.i  to  s.  49,  r.  1  of  the  Coal  Mines  Act,  1887  (ante,  p.  668),  and  cases 
there  cited. 

(2.)  Gunpowder  or  other  explosive  or  inflammable  substance 
shall  only  be  used  under  ground  in  the  mine  as  follows  :^ 

(a.)  It  shall  not  be  stored  in  the  mine  : 

(b.)  It  shall  not  be  taken  into  the  mine,  except  in  a  case-  or 
canister  containing  not  more  than  four  pounds  : 

(c.)  A  w^orkman  shall  not  have  in  use  at  one  time  in  any  one 
place  more  than  one  of  such  cases  or  canisters  : 

(d.)  In  charging  holes  for  blasting,  except  in  mines  excepted 
from  the  operation  of  this  section  by  the  Secretary  of  State, 
an  iron  or  steel  pricker  shall  not  be  used,  and  a  person  shall 
not  have  in  his  possession  in  the  mine  underground  any  iron 
or  steel  pricker,  and  an  iron  or  steel  tamping  rod  or  stemmer 
shall  not  be  used  for  ramming  either  the  wadding  or  the  first 
part  of  the  tamping  or  stemming  on  the  powder  : 

(c.)  A  charge  of  powder  which  has  missed  fire  shall  not  be 
unrammed. 

1  As  to  the  exemption  of  slate  mines  from  this  provision,  see  the  Slate  Mines 
(Gunpowder)  Act,  1882, ^wst,  p.  732.  As  to  an  inspector  under  this  Act  acting  as 
a  Government  inspector  under  the  Explosives  Act,  1876,  see  s.  59  of  that  Act, 
cited,  ante,  p.  674. 

-"  Case"  means  something  sufficiently  solid  and  substantial  to  protect  the 
gunpowder  from  exploding.  A  linen  or  calico  bag  is  not  a  "  case  :  "  Foster  v. 
DiphNvys,  &c.  Co.,  18  Q.  B.  D.  428. 

(3.)  Every  underground  plane  on  which  persons  travel,  which 
is  self-acting,  or  worked  by  an  engine,  windlass,  or  gin,  shall  be 
provided  (if  exceeding  thirty  yards  in  length)  with  some  proper 
means  of  signalling  between  the  stopping  places  and  the  ends  of  the 
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plane,  and  shall  be  provided  in  every  case,  at  intervals  of  not  more 
than  twenty  yards,  with  sufficient  man-holes  for  places  of  refuge. i 

'  See  notes  to  rules  14  and  15  to  s.  49  of  Coal  IMines  Act,  1887,  ante,  p.  075. 

(i.)  Every  road  on  which  persons  travel  under  ground,  where  Spaces  in 
the  produce  of  the  mine  in  transit  exceeds  ten  tons  in  any  one  ^°^^^  ^■°'^^^- 
hour  over  any  part  thereof,  and  where  the  load  is  drawn  by  a 
horse  or  other  animal,  shall  be  provided,  at  intervals  of  not  more 
than  one  hundred  yards,  with  sufficient  spaces  for  places  of  refuge,^ 
each  of  which  spaces  shall  be  of  sufficient  length,  and  of  at  least 
three  feet  in  width  between  the  waggons  running  on  the  tramroad 
and  the  side  of  the  road ;  and  the  Secretary  of  State  may,  if  he  see 
fit,  require  the  inspector  to  certify  whether  the  produce  of  the 
mine  in  transit  on  the  road  aforesaid  does  or  does  not  ordinarily 
exceed  the  weight  as  aforesaid. 

1  See  notes  mentioned  in  preceding  note. 

(5.)  Every  man-hole  and  space  for  a  place  of  refuge  shall  be  Keeping 
constantly  kept  clear,  and  no  person   shall  place  anything  in  a  spaces  clear, 
man-hole  or  such  space  so  as  to  prevent  access  thereto. 

(6.)  The  top  of  every  shaft  which  was  opened  before  the  com-  Fencing  of 
mencement  of  the  actual  working  for  the  time  being  of  the  mine  ^^^  shafts, 
and  has  not  been  used  during  such  actual  working  shall,  if  so 
required  in  writing  by  the  inspector  of  the  district,  be  securely 
fenced,  and  the  top  of  every  other  shaft  which  for  the  time  being 
is  out  of  use,  or  used  only  as  an  air  shaft,  shall  be  securely  fenced. 

(7.)  The  top  and  all  entrances  between  the  top  and  bottom  of  Fencing  of 
every  working  or  pumping  shaft  shall  be  properly  fenced,  Init  this  e"t''"nces  to 
shall  not  be  taken  to  forbid  the  temporary  removal  of  the  fence  for 
the  purpose  of  repairs  or  other  operations,  if  proper  precautions 
are  used.i 

'  See  notes  to  r.  19  to  s.  49  of  Coal  Mines  Act,  1887,  cmte,  p.  G75. 

(8.)  "Where  the  natural  strata  are  not  safe,  every  working  or  Securing  of 
pumping  shaft  shall  be  securely  cased,  lined,  or  otherwise  made   shafts, 
secure. 

(9.)  Where  one  portion  of  a  shaft  is  used  for  the  ascent  and   Division  of 
descent  of  persons  by  ladders  or  a  man-engine,  and  another  portion   shaft, 
of  the  same  shaft  is  used  for  raising  tlie  material  gotten  in  tlie 
mine,  the  first-mentioned   portion    shall   be   cased   or   otherwise 
securely  fenced  off  from  the  last-mentioned  portion. 

(10. J  Eveiy  working  shaft'  in  which  persons  are  raised  shall,  if  signalling, 
exceeding  fifty  yards  in  depth,  and  not  exempted  in  writing  by  the 
inspector  of  the  district,  be  provided  with  guides  and  some  proper 
means  of  communicating  distinct  and  definite  signals  from  the 
bottom  of  the  shaft  and  from  every  entrance  for  the  time  being 
in  work  between  the  surface  and  the  bottom  of  tlie  shaft  to  tin- 
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surface,  and  from  the  surface  to  the  bottom  of  the  shaft  and  to 
every  entrance  for  the  time  being  in  work  l)etween  the  surface  and 
the  bottom  of  the  shaft. 

1 A  shaft  becomes  a  working  shaft  immediately  men  are  required  to  descend 
it  for  the  purpose  of  carrying  on  mining  operations,  even  though  such 
operations  do  not  consist  of  actually  getting  minerals,  but  merely  of  driving 
tunnels  or  doing  other  works  for  the  purpose  of  arriving  at  the  minerals : 
Foster  v.  The  North  Hendre  Mining  Co.,  Limited,  1891, 1  Q.  B.  71.  Whether 
a  shaft  can  be  a  working  shaft  before  it  is  itself  completed,  was  not  decided  : 
ih.,  at  p.  73. 

(11.)  A  sufficient  cover  overhead  shall  be  used  when  lowering  or 
raising  persons  in  every  working  shaft,  except  where  it  is  worked 
by  a  windlass,  or  where  the  person  is  employed  about  the  pump  or 
some  work  of  repair  in  the  shaft,  or  where  a  written  exemption  is 
given  by  the  inspector  of  the  district.^ 

1  In  Frecheville  v.  Souden,  48  L.  T.,  N.  S.  612,  a  mine  had  two  shafts,  one 
provided  with  a  man-engine  with  a  proper  cover  for  miners,  and  the  other  with 
an  open  box  for  minerals.  It  was  held  that  miners  who,  while  the  man-engine 
was  at  work,  got  into  and  were  raised  by  the  open  box,  broke  this  rule. 

(12.)  A  single  linked  chain  shall  not  be  used  for  lowering  or 
raising  persons  in  any  working  shaft  or  plane  except  for  the  short 
coupling  chain  attached  to  the  cage  or  load. 

(13.)  There  shall  be  on  the  drum  of  every  machine  used  for 
lowering  or  raising  persons  such  flanges  or  horns,  and  also  if  the 
drum  is  conical,  such  other  appliances,  as  may  be  sufficient  to 
prevent  the  rope  from  slipping.  ^ 

1  See  Baker  v.  Carter,  3  Ex.  D.  132. 

(14.)  There  shall  be  attached  to  every  machine  worked  by  steam, 
water,  or  mechanical  power,  and  used  for  lowering  or  raising 
persons,  an  adequate  break,  and  also  a  proper  indicator  (in  addition 
to  any  mark  on  the  rope)  which  shows  to  the  person  who  works 
the  machine  the  position  of  the  cage  or  load  in  the  shaft. i 

'  See  note  to  r.  30  to  s.  49  of  Coal  Mines  Act,  1887,  ante,  p.  677. 

(15.)  A  ladder  permanently  used  for  the  ascent  or  descent  of 
persons  in  the  mine  shall  not  be  fixed  in  a  vertical  or  overhanging 
position,  and  shall  be  inclined  at  the  most  convenient  angle  which 
the  space  in  which  the  ladder  is  fixed  allows,  and  every  such  ladder 
shall  have  substantial  platforms  at  intervals  of  not  more  than 
twenty  yards. 

(16.)  If  more  than  twelve  persons  are  ordinarily  employed  in 
the  mine  below  ground  sufficient  accommodation  shall  be  pro- 
vided above  ground  near  the  principal  entrance  of  the  mine,  and 
not  in  the  engine-house  or  Ijoiler-house,  for  enabling  the  persons 
employed  in  the  mine  to  conveniently  dry  and  change  their 
dresses. 
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(17.)  Every  fly-wheel  and  all  exposed  and  dangerous  parts  of  Fencing 
the  machinery  used  in  or  about  the  mine  shall  be  and  be  kept   machinery, 
securely  fenced. 

(18.)  Every  steam  boiler  shall  l)e  provided  with  a  proper  steam   Gauges  to 
gauge  and  water  gauge,  to  show  respectively  the  pressure  of  steam  toilers  and 
and  the  height  of  water  in  the  boiler,  and  with  a  proper  safety  valve.  ^^^^'^'  ^'^^^'°" 

(19.)  No    person    shall    wilfully    damage,    or    without    proper   Wilful 
authority  remove  or  render  useless,  any  fencing,  casing,  lining,   •^=^™'^g«- 
guide,  means  of  signaUing,  signal,  cover,  chain,  flange,  horn,  break, 
indicator,  ladder,  platform,  steam  gauge,  water  gauge,  safety  valve, 
or  other  appliance  or  thing  provided  in  any  mine  in  compliance 
with  this  Act.^ 

1  See  also  s.  32,  post,  jx  72i.  And  see,  further,  as  to  malicious  injuries,  ante, 
pp.  618,  ct  seq. 

Every  person  who  contravenes  or  does  not  comply  with  any  of 
the  general  rules  in  this  section  shall  be  guilty  of  an  offence  against 
this  Act,  and  in  the  event  of  any  contravention  of  or  non-compliance 
with  any  of  the  said  general  rules  in  the  case  of  any  mine  to  which 
this  Act  appHes,  by  any  person  whomsoever,  being  proved,  the 
owner  and  agent  of  such  mine  shall  each  be  guilty  of  an  offence 
against  this  Act,  unless  he  proves  that  he  had  taken  all  reasonable 
means  by  publishing  and  to  the  best  of  his  power  enforcing  the 
said  rules  as  regulations  for  the  working  of  the  mine  to  prevent 
such  contravention  or  non-compliance.^ 

1  See  notes  to  s.  50  of  the  Coal  ]\Iinos  Act,  1887,  ante,  p.  GT9,  and  cases 
there  cited. 

Special  Rules. 

24.  The  owner  or  agent  of  any  mine  to  which  this  Act  applies  i^pecial  ruk'> 
may,  if  he  think  fit,  transmit  to  the  inspector  of  the  district,  for 
approval  by  a  Secretary  of  State,  rules  (referred  to  in  this  Act  as 
special  rules)  for  the  conduct  and  guidance  of  the  persons  acting 
in  the  management  of  such  mine  or  employed  in  or  about  the  same, 
so  as  to  prevent  dangerous  accidents,  and  to  provide  for  the  safety 
and  proper  discipline  of  the  pei'sons  employed  in  or  about  the 
mine,  and  such  special  rules,  when  estal)hshed,  shall  l)e  signed  l)y 
the  inspector  who  is  inspector  of  the  district  at  the  time  such  rules 
are  established,  and  shall  be  observed  in  and  about  every  sucb 
mine  in  the  same  manner  as  if  they  were  enacted  in  this  Act. 

If  any  person  who  is  bound  to  observe  the  special  rules 
established  for  any  mine  acts  in  contravention  of  or  fails  to 
comply  with  any  of  such  special  rules,  he  shall  be  guilty  of  an 
offence  against  this  Act,  and  also  the  owner  and  agent  of  such 
mine  shall  each  be  guilty  of  an  offence  against  this  .\ct,  miless  he 
proves  that  he  had  taken  all  reasonable  means  by  publisbing  and 
to  the  best  of  his  jjower  enforcing  the  said  rules  as  regulations  for 

M.M.  :5  A 


722 


THE    METALLIFEROUS    MINES 


TCHAP.  XXIV 


Establish- 
ment of 
special  rules. 


Secretary  of 
State  may 
object  to 
special 
nUes. 


Amendment 
of  special 
rules. 


the  working  of  tlie  mine  to  prevent  such  contravention  or  non- 
compliance.^ 

^  This  section  differs  from  the  corresponding  section  (s.  51)  of  the  Coal 
Mines  Act,  1887,  in  that  the  establishment  of  special  rules  is  not  compulsory. 
As  to  the  effect  of  special  rules  when  established,  and  the  liability  for  breach 
of  them,  see  notes  to  s.  51  of  the  Coal  Mines  Act,  1887,  ante,  pp.  680,  681, 
and  cases  there  cited. 

25.  The  proposed  special  rules,  together  with  a  printed  notice 
specifying  that  any  objection  to  such  rules  on  the  ground  of  any- 
thing contained  therein  or  omitted  therefrom  may  be  sent  by  any 
of  the  persons  employed  in  the  mine  to  the  inspector  of  the  district, 
at  his  address,  stated  in  such  notice,  shall,  during  not  less  than 
two  weeks  before  such  rules  are  transmitted  to  the  inspector,  be 
posted  up  in  like  manner  as  is  provided  in  this  Act  respecting 
the  publication  of  special  rules  for  the  information  of  persons 
employed  in  the  mine,  and  a  certificate  that  such  rules  and 
notice  have  been  so  posted  up  shall  be  sent  to  the  inspector  with 
the  rules  signed  by  the  person  sending  the  same. 

If  the  rules  are  not  objected  to  by  the  Secretary  of  State 
within  forty  days  after  their  receipt  by  the  inspector  they  shall  l^e 
established. 

If  the  owner  or  agent  makes  any  false  statement  with  respect  to 
the  posting  up  of  the  rules  and  notices  he  shall  be  guilty  of  an 
offence  against  this  Act. 

26.  If  the  Secretary  of  State  is  of  opinion  that  the  proposed 
special  rules  so  transmitted,  or  any  of  them,  do  not  sufficiently 
provide  for  the  prevention  of  dangerous  accidents  in  the  mine,  or 
for  the  safety  of  the  persons  employed  in  or  about  the  mine,  or  are 
unreasonable,  he  may,  within  forty  days  after  the  rules  are  received 
by  the  inspector,  object  to  the  rules,  and  propose  to  the  owner  or 
agent  in  writing  any  modifications  in  the  rules  by  way  either  of 
omission,  alteration,  substitution,  or  addition. 

If  the  owner  or  agent  do  not,  within  twenty  days  after  the 
modifications  proposed  by  the  Secretary  of  State  are  received  by 
him,  object  in  writing  to  them,  the  proposed  special  rules,  with 
such  modifications,  shall  be  established. 

If  the  owner  or  agent  sends  his  objection  in  writing  within  the 
said  twenty  days  to  the  Secretary  of  State,  the  matter  shall  be 
referred  to  arbitration,  and  the  date  of  the  receipt  of  such  objection 
by  the  Secretary  of  State  shall  be  deemed  to  be  the  date  of  the 
reference,  and  the  rules  shall  l)e  established  as  settled  by  an  award 
on  arbitration. 

27.  After  special  rules  are  established  under  this  Act  in  any 
mine,  the  owner  or  agent  of  such  mine  may  from  time  to  time 
propose  in  writing  to  the  inspector  of  the  district  for  the  approval 
of   a    Secretary   of   State  any  amendment   of  such  rules  or  any 
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new  special  rules,  and  the  provisions  of  this  Act  with  respect  to 
the  original  special  rules  shall  apply  to  all  such  amendments  and 
new  rules  in  like  manner,  as  near  as  may  be,  as  they  apply  to  the 
original  rules. 

A  Secretary  of  State  may  from  time  to  time  propose  in  writing 
to  the  owner  or  agent  of  a  mine  in  which  there  are  no  special  rules, 
any  special  rules,  and  to  the  owner  or  agent  of  a  mine  in  which 
there  are  special  rules,  any  new  special  rules,  or  any  amendment 
to  such  special  rules,  and  the  provisions  of  this  Act  with  respect  to 
a  proposal  of  the  Secretary  of  State  for  modifying  the  special  rules 
transmitted  by  the  owner  or  agent  of  a  mine  shall  apply  to  all 
such  proposed  special  rules,  new  special  rules,  and  amendments 
in  like  manner,  as  near  as  may  be,  as  they  apply  to  such  proposal. 

28.  For  the  purpose  of  making  known  the  special  rules  (if  any)  I'ublication 
and  the  provisions  of  this  Act  to  all  persons  employed  in  and 
about  each  mine  to  which  this  Act  applies,  an  abstract  of  the  Act 
supplied,  on  the  application  of  the  owner  or  agent  of  the  mine,  by  the 
inspector  of  the  district  on  behalf  of  a  Secretary  of  State,  and  an 
entire  copy  of  the  special  rules  (if  any)  shall  be  published  as  follows  : 

(1.)  The  owner  or  agent  of  such  mine  shall  cause  such  al)stract 
and  rules  (if  any),  with  the  name  and  address  of  the  inspector 
of  the  district,  and  tlie  name  of  the  owner  or  agent  appended 
thereto,  to  he  posted  up  in  legible  characters,  in  some  con- 
spicuous place  at  or  near  the  mine,  where  they  may  be 
conveniently  read  hy  the  persons  employed ;  and  so  often 
as  the  same  become  defaced,  obliterated,  or  destroyed,  sliall 
cause  them  to  be  renewed  with  all  reasonable  despatcli : 

(2.)  The  owner  or  agent  shall  supply  a  printed  copy  of  the 
abstract  and  the  special  rules  (if  any)  gratis  to  each  person 
employed  in  or  about  the  mine  who  applies  for  such  copy  at 
the  office  at  which  the  persons  immediately  employed  by 
such  owner  or  agent  are  paid  : 
(3.)  Every  copy  of  the  special  rules  shall  be  kept  distinct  from 
any  rules  which  depend  only  on  the  contract  between  the 
employer  and  employed. 
If  any  owner  or  agent  fail  to  act  in  compliance  witli  this  section 
he  shall  be  guilty  of  an  offence  against  this  Act,  but  tlie  owner 
shall  not   be    deemed   guilty   if   he   prove  that  lie   has    taken    all 
reasonable  means, ^  by  enforcing  the  observance  of  tliis  section,  to 
prevent  such  non-compliance. 
'  Cf.  ante,  p.  079,  n.-';  p.  GSl,  ii.\ 

29    Every    person    who    pulls   down,    injures,    or   defaces  any    I'miHliiiui.t 
^^'  J     ^  ^  111  fordnmciMK 

proposed  special  rules,   notice,   abstract,   or   special   rules   when   „oticfig. 

posted  up  in  pursuance  of  the  provisions  of  this  Act  with  respect 
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to  special  rules,   or  any  notice  posted  up  in   pursuance  of   the 
special  rules,  shall  ])e  guilty  of  an  offence  against  this  Act. 

30.  An  inspector  inader  this  Act  shall,  when  required,  certif}' 
a  copy  which  is  shown  to  his  satisfaction  to  he  a  true  copy  of  any 
special  rules  which  for  the  time  heing  are  estahlished  under  this 
Act  in  any  mine,  and  a  copy  so  certified  shall  he  evidence  (hut 
not  to  the  exclusion  of  other  proof)  of  such  special  rules  and  of  the 
fact  that  they  are  duly  esta]:)lished  under  this  Act,  and  have  been 
signed  l)y  the  inspector. 
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Supplemental. 
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31.  Every  person  employed  in  or  about  a  mine,  other  than  an 
owner  or  agent,  who  is  guilty  of  any  act  or  omission  which  in  the 
case  of  an  owner  or  agent  would  be  an  offence  against  this  Act, 
shall  be  deemed  to  be  guilty  of  an  offence  against  this  Act. 

Every  person  who  is  guilty  of  an  offence  against  this  Act  shall 
be  liable  to  a  penalty  not  exceeding,  if  he  is  an  owner  or  agent, 
twenty  pounds,  and  if  he  is  any  other  person  two  j)ounds,  for  each 
offence  ;  and  if  an  inspector  has  given  written  notice  of  any  such 
offence,  to  a  further  penalty  not  exceeding  one  pound  for  every 
day  after  such  notice  that  such  offence  continues  to  be  committed. 

32.  Where  a  person  who  is  an  owner  or  agent  or  a  person 
employed  in  or  about  a  mine  is  guilty  of  any  offence  against  this 
Act  which,  in  the  opinion  of  the  court  that  tries  the  case,  is  one 
which  was  reasonably  calculated  to  endanger  the  safety  of  the 
persons  employed  in  or  about  the  mine,  or  to  cause  serious 
personal  injury  to  any  of  such  persons,  or  to  cause  a  dangerous 
accident,  and  was  committed  wilfully  by  the  personal  act,  personal 
default,  or  personal  negligence  of  the  person  accused,  such  person 
shall  be  liable,  if  the  court  is  of  opinion  that  a  pecuniary  penalty 
will  not  meet  the  circumstances  of  the  case,  to  imprisonment, 
with  or  without  hard  labour,  for  a  period  not  exceeding  three 
months. '^ 

If  any  person  feel  aggrieved  Ijy  any  conviction  made  by  a  court 
of  summary  jurisdiction  on  determining  any  information  under 
this  Act,  by  which  conviction  imprisonment  is  adjudged  in  pur- 
suance of  this  section,  or  by  which  conviction  the  sum  adjudged 
to  be  paid  amounts  to  or  exceeds  half  the  maximum  penalty,  the 
person  so  aggrieved  may  appeal  therefrom,  subject  to  the  conditions 
and  regulations  following : 
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(1.)  The  appeal  shall  he  made  to  the  next  court  of  general  or 
quarter  sessions  for  the  county,-  division,  or  place  in  which 
the  cause  of  appeal  has  arisen,  holden  not  less  than  twenty- 
one  days  after  the  decision  of  the  court  from  which  the  appeal 
is  made  : 

(2.)  The  appellant  shall,  within  seven  days  after  the  cause  of 
appeal  has  arisen,  give  notice  to  the  other  party  and  to  the 
court  of  summary  jurisdiction  of  his  intention  to  appeal, 
and  of  the  ground  thereof  : 

(3.)  The  appellant  shall,  immediately  after  such  notice,  enter 
into  a  recognizance  before  a  justice  of  the  peace,  with  two 
sufficient  sureties,  conditioned  personally  to  try  such  appeal, 
and  to  abide  the  judgment  of  the  court  thereon,  and  to  pay 
such  costs  as  may  he  awarded  l)y  the  court,  or  give  such 
other  security  by  deposit  of  money  or  otherwise  as  the 
justice  may  allow  : 

(4.)  The  justice  may,  if  he  think  tit,  on  tlie  appellant  entering 
into  such  recognizance  or  giving  such  other  security  as  afore- 
said, release  him  from  custody  : 

(5.)  The  court  of  appeal  may  adjourn  the  appeal,  and  upon  tlie 
hearing  thereof  they  may  confirm,  reverse,  or  modify  the 
decision  of  the  court  of  summary  jurisdiction,  or  remit  the 
matter  to  the  court  of  summary  jurisdiction  with  the  opinion 
of  the  court  of  appeal  thereon,  or  make  such  other  order  in 
the  matter  as  the  court  thinks  just.  The  court  of  appeal  may 
also  make  such  order  as  to  costs  to  be  paid  by  either  party 
as  the  court  thinks  just : 

Provided  that  in  Scotland — 

(1.)  This  section  shall  not  apply  to  any  conviction  made  by  a 
sheriff : 

(2.)  The  term  "  entering  into  a  recognizance  before  a  justice  of 
the  peace"  shall  mean  finding  caution  with  the  clerk  of  the 
justices  of  the  peace  to  the  satisfaction  of  a  justice  of 
the  peace,  and  the  term  "recognizance"  shall  mean  a  bond 
of  caution  : 

(3.)  It  shall  he  competent  to  any  person  empowered  to  appeal 
by  this  section,  to  appeal  against  a  conviction  by  a  sheritl  ' 
to  the  high  court  of  justiciary''  in  the  manner  prescribed  by 
such  of  the  provisions  of  the  Act  of  the  twentieth  year  of 
the  reign  of  King  George  the  Second,  chapter  forty-three, 
and  any  Acts  amending  the  same,  as  relate  to  appeals  in 
matters  crin)inal,  and  by  and  under  the  rules,  limitations, 
conditions,  and  restrictions  contained  in  the  said  provisions. 

'  See  also  r.  19  of  s.  23,  ante,  p.  721. 
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-  The  remainder  of  clause  1,  and  clauses  2,  3,  4  and  5  were  repealed  as  to 
England  by  s.  4  of  the  Sum.  Jur.  Act,  1884.  The  corresponding  provisions  are 
contained  in  the  Sum.  Jur.  Acts. 

•*  The  Stat.  Law  Rev.  (No.  2)  Act,  1893,  repealed  some  words  which  are 
here  omitted. 

33.  All  offences  and  penalties  under  this  Act,  and  all  money 
and  costs  by  this  Act  directed  to  be  recovered  as  penalties,  may 
be  prosecuted  and  recovered  in  manner  directed  by  the  Summary 
Jurisdiction  Acts^  before  a  court  of  summary  jurisdiction. 

The  "  Court  of  Summary  Jurisdiction,"  i  when  hearing  and  deter- 
mining an  information  or  complaint,  shall  be  constituted — 

(«.)  In  England,  either  of  two  or  more  justices  of  the 
peace  in  petty  sessions  sitting  at  a  place  appointed  for 
holding  petty  sessions,  or  of  some  magistrate  or  officer 
for  the  time  being  empowered  by  law  to  do  alone  any 
act  authorised  to  be  done  by  more  than  one  justice  of 
the  peace,  and  sitting  alone  or  with  others  at  some 
court  or  other  place  appointed  for  the  administration  of 
justice  ;  or 

(b.)  In  Scotland,  of  two  or  more  justices  of  the  peace 
sitting  as  judges  in  a  justice  of  the  peace  court,  or  of  the 
sheriff  or  some  other  magistrate  or  officer  for  the  time 
being  empowered  by  law  to  do  alone  any  act  authorised 
to  be  done  l^y  more  than  one  justice  of  the  peace,  and 
sitting  alone  or  with  others  at  some  court  or  other  place 
appointed  for  the  administration  of  justice  ;  or 

(c.)  In  Ireland,  wnthin  the  police  district  of  Dublin  metro- 
polis, of  one  of  tlie  divisional  justices  of  that  district 
sitting  at  a  police  court  within  the  district,  and  else- 
where of  two  or  more  justices  of  the  peace  sitting  in 
petty  sessions  at  a  place  appointed  for  holding  petty 
sessions. 

^  As  to  the  meaning  of  "Summary  Jurisdiction  Acts,"  and  "Court  of 
Suminary  Jurisdiction,"  see  s.  50  of  Sum.  Jur.  Act,  1879,  and  s.  7  of  Sum. 
Jur.  Act,  1884. 

34.  In  every  part  of  the  United  Kingdom  the  following  pro- 
visions shall  have  effect : 

(1.)  Any  complaint  or  information  made  or  laid  in  pursuance  of 
this  Act  shall  be  made  or  laid  within  three  months  from  the 
time  when  the  matter  of  such  complaint  or  information 
respectively  arose  : 

(2.)  The  description  of  any  offence  under  this  Act  in  the  words 
of  this  Act  shall  be  sufficient  in  law  :^ 

(3.)  Any  exception,  exemption,  proviso,  excuse,  or  qualification, 
whether  it   does  or  not  accompany  the  descri})tion    of  the 
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offence  in  this  Act,  may  be  proved  by  the  defendant,  but 
need  not  be  specified  or  negatived  in  the  information,  and 
if  so  specified  or  negatived,  no  proof  in  rehition  to  the  matters 
so  specified  or  negatived  sliall  be  required  on  the  part  of 
the  informant :  ^ 

(4.)  The  owner  or  agent  may,  if  he  think  fit,  be  sworn  and 
examined  as  an  ordinary  witness  in  the  case  where  he  is 
charged  in  respect  of  any  contravention  or  non-comphance 
by  another  person  : 

(5.)  The  court  shall,  if  required  by  either  party,  cause  minutes 
of  the  evidence  to  be  taken  and  preserved. 

'  Sub-ss.  2  and  3  of  this  section  were  repealed  as  to  England  by  s.  4  of  the 
Sum.  Jur.  Act,  1884.  The  corresponding  provisions  are  contained  in  s.  39, 
sub-ss.  1  and  2  of  the  Sum.  Jur.  Act,  1879. 

35.  No  prosecution  shall   be   instituted  against  the    owner   or    Prosecution 
agent  of  a  mine  to  which  this  Act  applies  for  any  offence  imder       *  °™nccs. 
this  Act  which  can  be  prosecuted  before  a  court  of  summary  juris- 
diction, except  by  an  inspector,^  or  with  the  consent  in  writing  of  a 
Secretary  of  State ;  and  in  the  case  of  any  offence  of  which  the 

owner  or  agent  of  a  mine  is  not  guilty,  if  he  proves  that  he  had 
taken  all  reasonable  means-  to  prevent  the  commission  thereof,  an 
inspector  shall  not  institute  any  prosecution  against  such  owner 
or  agent,  if  satisfied  that  he  had  taken  such  reasonable  means  as 
aforesaid. 

1  This  provision  does  not  exclude  s.  10  of  Jcrvis'  Act  (11  &  12  Vict.  c.  43). 
An  information  may  therefore  be  laid  by  the  agent  of  an  inspector,  if  the 
inspector  has  exercised  his  discretion  upon  the  case,  and  has  determined  that 
proceedings  shall  be  taken  :  Foster  v.  Fyfe,  189G,  2  Q.  B.  104. 

-  Cf.  ante,  p.  679,  n.-' ;  p.  G81,  n.\ 

36.  In  Scotland  the  following  provisions  sliall  have  effect :  Summary 

proceed lugs 
(1.)  All  jurisdictions,  powers,  and  authorities  necessary-  ior  the   for  offences  in 
court   of   summary   jurisdiction    under   this  Act  are   hereby    Scotland, 
conferred  on  that  court  : 
(2.)  Every  person  found  lial)le  under  this  Act  in  any  penally, 
or  to  pay  any  money  or  costs   by  this  Act  directed  to  be 
recovered  as  penalties,  shall  be  liable  in  default  of  immediate 
payment  to  be  imprisoned  for  a  term  not  exceeding  tbree 
months,  and  the  conviction  and  wan-ant  may  be  in  tlie  form 
of  No.  3  of   Schedule  K.  of  the  Summary  Procedure  Act, 
1864.^ 
•  See  Dykes  v.  Merry,  7  Sess.  Cas.  (Ser.  3),  003 ;  and  Niinmo  v.  Cliuk.  10  Scss. 
Cas.  (Scr.  3),  477  ;  decided  under  a.  former  Act. 

37.  Nothing  in  this  Act  shall  prevent  any  person  from  being  I'crsonsnot to 
indicted  or  liable  under  any  other  Act  or  otherwise  to  any  otlier  JJ/^"",'^;,"ti,c 
or  higher  penalty  or  punishment  than  is  provided  for  any  oHence   same  olTonco. 
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by  this  Act,  so  that  no  person  be  punished   twice   for  the   same 
offence. 

If  the  court  before  whom  a  person  is  charged  with  an  offence 
under  this  Act  think  that  proceedings  ought  to  be  taken  against 
such  person  for  such  offence  under  any  other  Act  or  otherwise,  the 
court  may  adjourn  the  case  to  enable  such  proceedings  to  be  taken. 
38.  Where  a  penalty  is  imposed  under  this  Act  for  neglecting 
to  send  a  notice  of  any  explosion  or  accident,  or  for  any  offence 
against  this  Act  which  has  occasioned  loss  of  life  or  personal 
injury,  the  Secretary  of  State  may,  if  he  think  fit,  direct  such 
penalty  to  be  paid  to  or  distributed  among  the  persons  injured, 
and  the  relatives  of  any  persons  whose  death  may  have  been 
occasioned  by  such  explosion,  accident,  or  offence,  or  among  some 
of  them  : 

Provided  that — 

(1.)  Such  persons  did  not  in  his  opinion  occasion  or  contribute 
to  occasion  the  explosion  or  accident,  and  did  not  commit 
and  were  not  parties  to  committing  the  offence  : 
(2.)  The  fact  of  such  payment  or  distribution  shall  not  in  any 
way  affect  or  be  receivable  as  evidence  in  any  legal  proceeding 
relative  to  or  consequential  on  such  explosion,  accident,  or 
offence  : 
Save  as  aforesaid,  all  penalties  imposed  in  pursuance  of  this  Act 
shall   be  paid  into  the  receipt  of  Her  Majesty's  Exchequer,  and 
and  shall  be  carried  to  the  Consolidated  Fund. 

In  Ireland  all  penalties  imposed  and  recovered  under  this  Act 
shall  be  applied  in  manner  directed  by  the  Fines  Act  (Ireland), 
1851,  and  any  Act  amending  the  same. 


As  to 

question 
whether 
mine  is  a 
mine  under 
this  Act. 


Notices  may 
be  served  by 
post. 


Miscellaneous. 

39.  If  ^ny  question  arises  whether  a  mine  is  a  mine  to  which 
this  Act,  or  the  Coal  Mines  Regulation  Act,  1872, i  applies  such 
question  shall  be  referred  to  a  Secretary  of  State,  whose  decision 
thereon  shall  be  final.- 

•  Now  the  Coal  Mines  Act,  1887  :  see  s.  83  of  that  Act,  ante,  p.  692. 

-  A  corresponding  provision  is  contained  in  the  Coal  Llines  Act,  1887  :  see 
s.  71,  ante,  p.  687.  As  to  the  mines  to  which  the  Coal  Mines  Acts  and  the 
IMet.  ]\Iines  Acts  respectively  apply,  see  s.  3  of  this  Act,  ante,  p.  706  ;  and 
Coal  Mines  Act,  1887,  s.  3,  ante,  p.  639. 

40.  All  notices  under  this  Act  shall  be  in  writing  or  print,  or 
partly  in  writing  and  partly  in  print,  and  all  notices  and  documents 
required  by  this  Act  to  be  served  or  sent  by  or  to  an  inspector  o  r 
Secretary  of  State  may  be  either  delivered  personally,  or  served 
and  sent  by  post,  by  a  prepaid  letter,  and  if  served  or  sent  by  post 
shall  be  deemed  to  have  been  served  and  received  respectively  at 
the  time  when  the  letter  containing  the  same  would  be  delivered 


tion  of  terms. 
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in  the  ordinary  course  of  post ;  and  in  proving  such  service  or 
sending,  it  shall  be  sufficient  to  prove  that  the  letter  containing 
the  notice  was  properly  addressed  and  put  into  the  post. 

41.  Ii^  this  Act,  unless  the  context  otherwise  requires, — 

The  term  "  mine  "  includes  every  shaft  in  the  course  of  being  luterpreta- 
sunk,  and  every  level  and  inclined  plane  in  the  course  of 
being  driven  for  commencing  or  opening  any  mine,  or  for 
searching  for  or  proving  minerals,  and  all  the  shafts,  levels, 
planes,  works,  machinery,  tramways,  and  sidings,  hoth  below 
ground  and  above  ground,  in  and  adjacent  to  a  mine,  and 
any  such  shaft,  level,  and  inclined  plane,  and  belonging  to 
the  mine  : 

The  term  "  shaft  "  includes  pit : 

The  term  "plan"  includes  a  map  and  section,  and  a  correct 
copy  or  tracing  of  any  original  plan  as  so  defined  : 

The  term  "owner"  when  used  in  relation  to  any  mine  means 
any  person  or  body  corporate  who  is  the  immediate 
proprietor,  or  lessee,  or  occupier  of  any  mine,  or  of  any 
part  thereof,  and  does  not  include  a  person  or  body  corporate 
who  merely  receives  a  royalty,  rent,  or  fine  from  a  mine,  or 
is  merely  the  proprietor  of  a  mine  subject  to  any  lease,  grant, 
or  license  for  the  working  thereof,  or  is  merely  the  owner 
of  the  soil  and  not  interested  in  the  minerals  of  the  mines  :'^ 

The  term  "agent"  when  used  in  relation  to  any  nune  means 
anv  person  having,  on  behalf  of  the  owner,  care  or  direction 
of  any  mine,  or  of  any  part  thereof  : 

The  term  "  Secretary  of  State  "  means  one  of  Her  Majesty's 
Principal  Secretaries  of  State  : 

The  term  "  court  of  summary  jurisdiction  "  -  means — 

In  England  and  Ireland,  any  justice  or  justices  of  the 
peace,  metropolitan  police  magistrate,  stipendiary  or  other 
magistrate,  or  officer,  by  whatever  name  called,  to  whom 
jurisdiction  is  given  by  the  Sunmiary  Jurisdiction  Acts  or 
any  Acts  therein  referred  to  : 

In  Scotland,  any  justice  or  justices  of  the  peace,  sheriff,  or  other 
magistrate  to  the  proceedings  ])efore  whom  for  the  trial  or 
prosecution  of  any  offence,  or  for  the  recoveiy  of  any  penalty 
under  any  Act  of  Parliament,  the  provisions  of  the  Sununury 
Jurisdiction  Acts  may  be  applied. 

'  As  to  the  definition  of  "  owner,"  see  n.'  to  s.  75  of  tlie  Coal  Mines  Act,  1HH7 
{ante,  p.  689),  and  cases  there  cited,  two  of  which  (Arkwright  v.  Evans  and 
Evans  v.  Mostyn)  were  decided  under  the  present  section.  As  to  the  words 
"not  interested  in  the  minerals  of  the  mines,"  see  ib.,  and  a>tk;  p.  711,  n.-. 
As  to  mines  subject  to  the  Derbyshire  customs,  see  ante,  p.  711,  n.  -. 

-  This  section  contained  a  definition  of  Sum.  Jur.  Acts,  which  was  repealed 
by  Stat.  Law  Rev.  (No.  2)  Act,  1893. 
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42.  In  the  :i])plic;iti()u  of  this  Act  to  Scotland — 

(].)  The  term  "  chairiiiau  of  quarter  sessions  "  means  the  sheriff 

of  the  county  : 
(2.)  The  term  "  sheriff"  includes  "  sheriff  substitute  :  " 
(3.)  The  Queen's  and  Lord   Treasurer's   Eemembrancer  shall 

perform  the  duties  of  a  master  of  one  of  the  superior  courts 

under  this  Act : 
(4.)  Notices  of  explosions,  accidents,  and  loss  of  life,  or  personal 

injury  shall  be  deemed  to  be  sent  to  the  inspector  of  the 

district  on  behalf  of  the  Lord  Advocate  : 
(5.)  Section  sixteen  of  the  PubHc  Health  (Scotland)  Act,  1867,. 

shall   be    substituted    for    section    eight   of   the    Nuisances. 

Eemoval  Act  for  England,  1855,  as  amended  and  extended 

by  the  Sanitary  Act,  1S66. 

43.  This  Act  shall  apply  to  the  Isle  of  Man,i  with  the  following, 
modifications  : 

(1.)  The  term  "  chairman  of  quarter  sessions "  means  the 
governor,  lieutenant  governor,  or  deputy  governor  of  the  said 
Isle  for  the  time  being  : 

{•2.)  The  clerk  of  the  rolls  shall  perform  the  duties  of  a  master 
of  one  of  the  superior  courts  under  this  Act : 

(3.)  The  law  of  the  said  Isle  as  to  the  abatement  or  removal  of 
nuisances  affecting  the  health  of  Her  Majesty's  subjects 
shall  be  substituted  for  section  eight  of  the  Nuisances 
Eemoval  Act  for  England,  1855,  as  amended  and  extended 
by  the  Sanitary  Act,  1866. 

1  See,  further,  the  Met.  :iliiie.s  (Isle  of  Man)  Act,  1891,  jw.s-^,  p.  732. 

44.  [Eepealed  Stat.  Law  Eev.  (No.  2)  Act,  1893.] 

45.  and  Schedule.     [Eepealed  Stat.  Law  Eev.  Act,  1883.] 


THE  METALLIFEEOUS  MINES  EEGULATION  ACT,  1875. 
(38  iC-  39  Vict.  c.  39.) 

An  Act  to  amend  the  provisions  of  the  Metalliferous  Mines 
Eegulation  Act,  1872,  with  respect  to  the  annual  returns 
from  mines.  ^  :19th  July,  1875.] 

'  The  preamble,  &c.,  is  repealed :  see  Stat.  Law  Rev.  (No.  2)  Act,  1803. 

1.  The  owner  or  agent  of  every  mine  to  w^hich  the  Metalliferous 
Mines  Eegulation  Act,  1872,  appHes  shall,  on  or  before  the  first 
day  of  February  in  every  year,  send  to  the  inspector  of  the  district 
on  behalf  of  a  Secretary  of  State  a  correct  return,  specifying  with 
respect  to  such  mine  for  the  year  ending  on  the  preceding  thirty- 
first  day  of  December  the  quantity  in  statute  weight  of  the 
mineral  dressed  and  of  the  undressed  mineral  which  has  been  sold. 
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treated,  or  used  during  that  year,  and  the  number  of  persons- 
ordinarily  employed  in  or  al)out  such  mine  below  grourid  and 
above  ground,  distinguishing  those  who  are  employed  l^elow  ground 
and  above  ground,  and  distinguishing  the  ditt'erent  classes  and  ages 
of  the  persons  so  employed,  whose  hours  of  labour  are  regulated 
by  the  Metalhferous  Mines  Regulation  Act,  1872. 

The  return  shall  he  in  such  form  as  may  be  from  time  to  time 
prescribed  by  a  Secretary  of  State,  and  the  inspector  of  the  district 
on  behalf  of  a  Secretary  of  State  shall  from  time  to  time,  on 
application,  furnish  forms  for  the  purpose  of  such  return.  Every 
owner  or  agent  of  a  mine  who  fails  to  comply  with  this  section  or 
makes  any  return  which  is  to  his  knowledge  false  in  any  par- 
ticular, shall  be  guilty  of  an  offence  against  the  Metalliferous 
Mines  Regulation  Act,  1872. 
Provided  that — 

(1.)  In  any  mine  where  not  more  than  twelve  persons  are 
employed  under  ground,  the  returns  specifying  the  quantity 
of  mineral  produced  shall  be  nuxde  l^y  the  barmasteri  or 
other  local  officer  (if  any)  employed  to  collect  the  dues  or 
royalty ;  and 
(2.)  Where  there  is  such  a  barm  aster  ^  or  other  ofticer,  the  owner 
or  agent  of  such  mine  shall  not  be  required  to  send  any  return 
specifying  the  number  of  persons  employed  in  or  about  such 
mine-- 

•  See  ante,  p.  574. 

■-  The  provisions  as  to  returns  were  previously  contained  in  s.  10  of  the  Act 
of  1872  {ante,  p.  709),  repealed  hy  s.  4  of  this  Act,  which  is  itself  now  repealed. 

2.  [Repealed  Stat.  Law  Rev.  (No.  2)  Act,  1893.] 

3.  This  Act  shall  be  construed  as  one  with  the  Metalliferous   Short  title 
Mines  Regulation  Act,  1872,  and  that  Act  and  this  Act  may  be  tion.''°"''^'''''" 
cited  together  as  the  Metalliferous  Mines  Regulation  Acts,  1872  and 

1875,  and  this  Act  may  be  cited  separately  as  the  Metalliferous 
Mines  Regulation  Act,  1875. 

4.  [Repealed  Stat.  Law  Rev.  Act,  1883.] 


THE  SLATE  MINES  (GUNPOWDER)  ACT,  1882. 
(45  d-  46  Vict.  c.  3.) 

An  Act  to  amend  the  law  relating  to  the  use  of  gunpowder  in 
slate  mines.  :29th  March,  1882.] 

Be  it  enacted  l)y  the  Queen's  Most  Excellent  Majesty,  l)y  and  with 

the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 

Commons,    in    this   present   Parliament   asseml)led,   and    by   the 

authoritv  of  the  same,  as  follows  : 
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Title  of  Act. 


Power  to 
exempt  slate 
mines  from 
•certain 
regulations 
relating  to 
the  nse  of 
•explosives. 


Sb  &  m  Vict. 
c.  77. 


1.  Tliis  Act  iiiav  l)e  cited  as  tlie  Slate  Mines  (Gunpowder)  Act, 

1882. 

2.  (1.)  It  shall  be  lawful  for  one  of  Her  Majesty's  Principal 
Secretaries  of  State,  if  he  shall  think  lit,  from  time  to  time,  on  the 
application  of  the  owner,  agent,  or  manager  of  any  slate  mine,i  to 
exempt  such  mine  from  the  general  rule  contained  in  sub-section 
tW'O  of  section  twenty-three,-  of  the  Metalliferous  Mines  Regulation 
Act,  1872,  with  respect  to  the  use  of  gunpowder  or  other  explosive 
substances,  or  any  portion  of  such  rule. 

(2.)  The  application  shall  be  transmitted  by  the  owner,  agent, 
or  manager  to  the  inspector  of  the  district,  and  the  requirements 
of  sections  twenty-four  and  twenty-eight'^  of  the  Metalliferous 
Mines  Eegulation  Act,  1872,  as  to  the  posting  of  any  proposed 
special  rule  shall  extend  to  any  such  application  :  Provided  that  the 
exemption  shall  not  come  into  force  until  granted  by  the  Secretary 
of  State. 

(3.)  The  Secretary  of  State  may  at  any  time  revoke  such 
exemption,  but  such  revocations  shall  not  come  into  force  until 
written  or  printed  notice  thereof  has  been  posted  up  at  the  mine 
for  twenty-four  hours. 

(4.)  A  list  of  the  exemptions  granted  or  revoked  under  this  Act 
shall  be  set  forth  by  the  inspector  of  the  district  in  his  annual 
report. 

1  A  slate  mine  worked  by  underground  workings  by  levels  has  been  held  to 
be  a  mine  within  the  IMet.  Mines  Keg.  Act,  1872  :  Sim  v.  Evans,  23  W.  R.  730. 

-  A'Jitc,  p.  718. 

•'  Ante,  pp.  721,  723. 


35  &  m  Viot. 
c.  77. 


THE   METALLIFEEOUS   MINES   (ISLE   OF  MAN) 

ACT,  1891. 
(54  cO  55  rict.  c.  47.) 
An  Act  to  amend  the  Metalliferous  Mines  Regulation  Act, 
1872,  in  its  application  to  the  Isle  of  Man. 

^5th  August,  1891.J 

Whereas  it  is  expedient  to  amend  the  Metalliferous  Mines 
Eegulation  Act,  1872  (herein-after  referred  to  as  the  principal 
Act),  in  its  application  to  the  Isle  of  Man  : 

Be  it  therefore  enacted  by  the  Queen's  Most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parhament  assembled 
and  by  the  authority  of  the  same,  as  follows  : 


SECT.  3.        THE  QUARRY  (FEXCTXG)  ACT,  1S8T.  73.^- 

1.  In  the  application  of  the  principal  Act  to  the  Isle  of  Man    Application 
the  following  modifications  shall  be  made  in  addition  to  those   of  Act  to 
mentioned  in  section  forty-three  ^  of  the  principal  Act :  ^''^^  °^  ^^'"^" 

(1.)  The  expression  "  com-t  of  summary  jurisdiction  "  shall  mean 
a  high  bailiff  or  two  justices  of  the  peace  : 

(2.)  The  expression  "  Summary  Jurisdiction  Acts  "  sliall  mean 
the  Act  of  Tynwald,  the  short  title  of  which  is  the  Petty 
Sessions  Act,  1864,  and  any  Act  for  the  time  being  in  force 
amending  the  same  : 

(3.)  An  appeal  from  a  decision  given  or  conviction  made  by  a 
court  of  summary  jurisdiction  shall  be  made  in  conformity 
with  the  Summary  Jurisdiction  Acts,  but  no  general  appeal 
shall  be  allowed  except  in  the  case  in  which  an  appeal  to 
the  court  of  general  or  quarter  sessions  is  allowed  under 
section  thirty-two  -  of  the  principal  Act : 

(4.)  Section  thirty-four'^  of  the  principal  Act  shall  apply  to  the 
Isle  of  Man  as  well  as  to  the  United  Kingdom  : 

(5.)  Any  prosecution  in  respect  of  an  offence  punishable  on 
summary  conviction  under  the  principal  Act,  other  than  a 
prosecution  against  an  owner  or  agent  of  a  mine,  may  be  in 
the  name  of  an  inspector,  or  of  a  superintendent  or  inspector 
of  police,  or  of  a  person  injured  or  aggrieved,  and  in  any  such 
prosecution  the  owner  of  the  mine  shall  as  to  any  offence  in 
relation  to  his  mine  be  deemed  to  be  the  person  aggrieved. 

Kintc,  p.  780. 

-Ante,  pp.  724,  725. 

^Ante,^.  726. 

2.  This   Act  may  be  cited  as  the  Metalliferous  Mines  (Isle    of   Short  title 
Man)  Act,  1891,  and  shall  he  construed  as  one  with  tbe  priiicii)al   '^"d  constn.c- 
Act. 


Sect.  .3.— QUARRIES. 

THE    QUARRY    (FENCING)   ACT,    1887. 

(50  <f  51  Vicl.  c.  19.) 

An  Act  to  })rovide  foi-  the  Fencing  of  Quarries. 

ilDtli  July,  1887.; 

"Whereas  it  is  expedient  to  provide  for  the  f-  iicing  of  (juarries  in 
England  and  Wales  : 

Be  it  therefore  enacted  by  the  Queen's  Most  Exc:!llent  Majesty, 
In-  and  with  tlie  advice  and  consent  of  tbe  L  >rds  Spiritual  and 


THE    (,>UAUR]KS    ACT,     1S1)4. 
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Short  title. 

Gonimence- 
ment  of  Act. 

Fencing  of 
'Quarries. 


Temporal,  and  Couunons,  in   this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows  : 

1.  This  Act  may  be  cited  as  the  Quarry  (Fencin;^)  Act,  1887. 

2.  This  Act  shall  not  come  into  operation  until  the  first  day  of 
January,  1888. 

3.  Where  any  quarry  dangerous  to  the  public  is  in  open  or 
unenclosed  land  within  fifty  yards  of  a  highway  or  place  of  pul)lic 
resort  dedicated  to  the  public,  and  is  not  separated  therefrom  l^y  a 
secure  and  sufficient  fence,  it  shall  be  kept  reasonably  fenced  for 
the  prevention  of  accidents,  and  unless  so  kept  shall  be  deemed  to 
be  a  nuisance  liable  to  be  dealt  with  summarily  in  manner  pro- 
vided by  the  Public  Health  Act,  1875. 

4.  In  this  Act — 
The  term   ' '  quarry ' '   includes   every  pit   or   opening  made  for 

the  purpose  of  getting  stone,  slates,  lime,  chalk,  clay,  gravel 
or  sand,  but  not  any  natural  opening. 
Extentof  Act.        5.  This  Act  shall  not  extend  to  Scotland  and  Ireland. 


Interpreta 
tion. 


Application 
of  Act. 


Application 
to  quarries  of 
certain  pro- 
visions of 
35  &  36  Vict. 
<3.  77, 

38  &  39  Vict. 
c.  39 

■.54  &'55  Vict. 
•c.  47. 


THE   QUAEEIES   ACT,    1894. 
(57  d-  58  Vict.  c.  42.) 
An  Act  to  provide  for  the  better  Piegulation  of  Quarries. 

;25th  August,  1894.J 

Be  it  enacted  ])y  the  Queen's  Most  Excellent  Majesty,  by  and 

with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 

and  Commons,  in  this  present  Parhament  assembled,  and  by  the 

authority  of  the  same,  as  follows  : 

1.  This  Act  shall  apply  to  every  place  (not  being  a  mine)  in 
which  persons  work  in  getting  slate, ^  stone,  coprolites,  or  other 
minerals,"-  and  any  part  of  which  is  more  than  twenty  feet  deep, 
and  every  such  place  is  in  this  Act  referred  to  as  a  quarry-  under 
this  Act. 

'  A  slate  mine  worked  by  underground  workings  by  means  of  levels  was 
held  to  be  a  mine  within  the  :Met.  IMines  Reg.  Act,  1872:  Sim  v.  Evans 
23  W.  R.  730. 

■-  Furnace  slag  deposited  in  a  heap  is  not  a  "  mineral,"  nor  is  the  place  of 
deposit  a  "  quarry,"  within  this  section  :  Scott  i".  Mid.  R.  G.  13  T.  L.  R.  398. 

2.  (1.)  The  provisions  of  the  Metalliferous  Mines  Eegulation 
Acts,  1872  and  1875,  and  the  Metalliferous  Mines  (Isle  of  Man) 
Act,  1891,  specified  in  the  schedule  to  this  Act,  shall,  subject  to 
the  modifications  therein  specified,  apply  in  the  case  of  every 
quarry  under  this  Act  in  like  manner  as  they  apply  in  the  case 
of  a  mine. 

(2.)  The  inspectors  under  the  Metalliferous  Mines  Regulation 
Acts,  1872^  and  1875,  shall  be  inspectors  of  the  quarries  under 
this  Act. 
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(3.)  In  the  appointment  of  such  inspectors  in  Wales  and  Mon- 
'mouthshire  among  candidates  equally  qualified  persons  having  a 
knowledge  of  the  ^Yelsh  language  shall  he  preferred. 
'  See  s.  15,  ante,  p.  711. 

3.  In  the  application  of  tlie  Factory  and  Workshop  Acts,  1878  Modifications 
to  1891,  and  of  any  future  Act  amending  the  same,  to  quarries  of  FactoiV^" 
under  this  Act,  the  following  modifications  shall  be  made  : —  Acts  to 

(a.)  In  every  such  quarry  the  powers  of  the  inspectors  under 
those   Acts    shall   l^e    transferred  to  and  exercised  by  the 
inspectors  under  the  Metalliferous  Mines  Eegulation  Acts, 
1872  and  1875  : 
(b.)  Sections    thirty-one    and    thirty-two   of   the   Factory   and 

Workshop  Act,  1878,  shall  not  apply  to  any  such  quarry  : 
(c.)  Nothing  in  section  fifty-eight  of  the  Factory  and  Workshop 
Act,  1878,  shall  prevent  the  employment  in  any  such  quarry 
of  young  persons  in  three  shifts  for  not  more  than  eight 
hours  each.i 
'  As  to  the  Fact,  and  Work.  Acts,  see,  further,  jwst,  pp.  736,  737. 

4    This  Act  shall  come  into  operation  on  the  first  day  of  January,   Connncncc- 
-,.,-.        -,      -I       \     •      j^     n  ment  of  Act. 

one  thousand  eight  hundred  and  nmety-fave. 

5.  This  Act  may  l^e  cited  as  the  Quarries  Act,  1894.  Short  title. 


SCHEDULE. 

Provisions  of  Met.vlliferous  Mixes  Acts  api'lied  to  Section  2. 

Quarries. 

Metalliferous  Mines  Begulation  Act,  1872  (35  it-  36  Vict.  c.  77). 
Section  nine. 

Section   eleven,  with  the  substitution   of   tlie   word    "explo- 
sive "  for  the  word  "powder." 
Sections  fifteen  to  eighteen. 
Sections  twenty  to  twenty-two. 
Sections  twenty-four  to  forty. 

In  section  forty-one  the  definitions  of  "  ownei-  "  and  "  agent," 
and  the  definition  of  "court  of  sunnnary  jurisdiction,"  so 
far  as  it  relates  to  Scotland. 
Sections  forty-two  and  forty-three. 
Metalliferous  Mines  Begulation  Act,  1875  (38  .C  39  Vict.  c.  39). 

Section  one,  except  the  proviso. 
Metalliferous  Mines  {hie  of  Man)  Act,  1891  (54  .C-  55  Vict,  c  47). 
Section  one. 


CHAPTER    XXV. 

FACTOKY    AND    WOEKSHOP,    TRUCK,    EMPLOYERS 

AND    WORKMENS,    AND    EMPLOYERS 

LIABILITY    ACTS. 

(a)  Factonj  and   Workshop  Acts. 

Statutory  UxDER  the  Factory  and  Workshop  Acts,^    a    "  non-textile 

^^non-te°xtiie     factor}^"  includes  (1)  works  for  making  earthenware  or  china, 
factory,"  and    except  bricks  and  tiles,  not  being  ornamental  tiles  :  (2)  blast  or 

"  worishop.  _ 

other  furnaces  or  premises,  where  the  process  of  smelting  or 
otherwise  obtaining  any  metal  from  the  ores  is  carried  on : 
(3)  copper  mills :  (-1)  mills  or  premises,  where  any  process  is 
carried  on  for  converting  iron  into  malleable  iron,  steel,  or  tin 
plate,  or  for  otherwise  making  or  converting  steel ;  and 
(5)  iron  foundries,  copper  foundries,  brass  foundries,  and  other 
premises,  where  the  process  of  founding  or  casting  metal  is 
carried  on,  except  where  such  process  is  carried  on  by  not 
more  than  five  persons,  and  as  subsidiary  to  the  repair  and 
completion  of  some  other  work.^  And  a  "  workshop  "  includes 
(1)  "quarries,  that  is  to  say,  any  place,  not  l.)eing  a  mine,  in 
which  persons  work  in  getting  slate,  stone,  coprolites,  or  other 
minerals  ;  "  and  (2)  "  pit  banks,  that  is  to  say,  any  place  above 
ground  adjacent  to  the  shaft  of  a  mine,  in  which  place  the 
employment  of  women  is  not  regulated  by  the  Coal  Mines 
Eeg.  Act,  1887,  or  the  Met.  Mines  Eeg.  Act,  1872,  whether 
such  place  does  or  does  not  form  part  of  the  mine  within  the 
meaning  of  those  Acts.""'     The  apphcation  of  the  Factory  and 


'  Fact,  and  Works.  Act,  1878  ;  Fact, 
and  Works.  Act,1883 ;  Fact,  and  Works. 
Act,  1891 ;  Fact,  and  Works.  Act,  1895. 

-  Fact,  and  Works.  Act,  1878,  s.  93 ; 
sch.  4,  part  1 ;  Fact,  and  Works.  Act, 
1891,  s.  38. 


•*  Fact,  and  Works.  Act,  1878,  s.  93; 
sch.  4,  part  2  ;  Coal  ]\Iines  Reg.  Act, 
1887,  s.  83.  As  to  the  Regulation 
Acts,  see  ante,  pp.  640— G42,  706—708. 
The  Factory  Act,  30  &  31  Vict.  c.  103 
(repealed),   did    not    apply    to    slate 


■o  visions 
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Works.  Acts  to  quarries  is,  however,  subject  to  the  provisions 
of  the  Quarries  Act,  1894,  which  have  been  ah-eady  stated.i 

The  Factory  and  Works.  Act,  1878,  makes  unlawful  the  Pr_..„. 
employment  of  girls  under  the  age  of  sixteen  years  in  the  °^-^''*' 
making  or  finishing  of  bricks  or  tiles,  not  being  ornamental 
tiles  ;  or  in  the  making  or  finishing  of  salt.-  And  it  makes 
unlawful  the  taking  of  meals  by  "children,"  "young  persons," 
or  "  women,"  in  those  portions  of  earthenware  works  known 
as  the  "dippers'  house,"  "dippers'  drying  room,"  and  the 
"china  scouring  room."'^  But  many  of  its  provisions  as  to 
meal  hours  do  not,  in  the  case  of  "children,"  "young  per- 
sons," and  "women,"  apply  to  blast  furnaces  or  iron  mills. ^ 
And  the  provisions  of  the  Fact,  and  Works.  Acts,  1878  and 
1883,  as  to  "women"  working  overtime  do  not  apply  to  pre- 
mises, where  the  making  or  finishing  of  bricks  or  tiles,  not 
being  ornamental  tiles,  is  carried  on.-^  And  the  provisions  of 
the  former  Act  as  to  the  employment  of  "children,"  "young 
persons,"  and  "women,"  for  an  additional  half-hour  do  not 
apply  to  iron  mills,  where  male  "young  persons"  are  not 
employed  during  any  part  of  the  night.'''  And  its  provisions 
as  to  the  employment  of  male  "young  persons"  during  the 
night  do  not  apply  to  blast  furnaces  or  iron  mills." 

(/?)   Track  Acts. 

The  Truck  Act,  1831,  applies  to  persons  employed  in  or  Appii.ation 

about  the  making,  casting,  converting,  or  manufacturing  of  stauu^' 

iron  or  steel,  or  any  parts,  branches,  or  processes  thereof;  or  '>i»''ini»gsof 

1         ,    ,,  1  .  , , .  .  .  "iirtiticer" 

m  or  about  the  workmg  or  gettmg  of  any  mmes  of  coal,  iron-  u.id 
stone,  limestone,  or  salt  rock;  or  in  or  about  the  working  or     ''"''' 
getting  of  stone,  slate,  or  clay;  or  in  i\\v.  making  or  preparing 
of  salt,  bricks,  tiles,  or  quarries ;  or  in  or  about  the  making  or 
otherwise  preparing  of  any  porcelain,  china,  or  earthenware, 

quarries  workod  in  the  open  air  (Kent  '"  S.  58;    hcIi.  3,  part  3;    4G  A  47 

V.   Astley,  L.   K.  5  Q.  B.   19),  or  to  Vict.  c.  63,  s.  13  ;  Fact,  and  Works. 

works  in  the  open  air  for  the  manu-  Act,  18D5. 

facture   of  cement   from   chalk    and  "  Fact,  and  Works.  Act,  187H,  s.  54  ; 

mud  (Redgrave  v.  Loc,  9  ib.  363).  sch.  3.  part  4. 

'  Ante,  p.  735.  '  S.  58  ;  sch.  3,  part  C.  As  to  the  sta- 

^  S.  38  ;  sch.  1.  tutory  meanings  of  "child,"  "young 

'  S.  39 ;  sch.  2.  person,"  and  "woman,"  sec  s.  9G. 
*  Sch.  3,  part  2. 

M.M.  3  J{ 
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Payment  of 
w.xgeis  in  coin. 


Deductions. 


or  any  parts,  branches,  or  processes  thereof.^  The  Truck 
Am.  Act,  1887,  extends-  this  definition  to  all  "workmen" 
within  the  meaning  of  section  10  of  the  Emp.  and  Work.  Act, 
1875.''  The  word  "  artificers  "  means  all  workmen,  labourers, 
and  other  persons  employed  in  or  about  the  trades  and  occu- 
pations specified  in  the  Truck  Act,  1831 ;  and  also  all  workmen 
to  whom  its  application  is  extended  as  above  mentioned.^  And 
the  word  "employers"  means  all  masters,  bailiffs,  foremen, 
managers,  clerks,  and  other  persons  engaged  in  the  hiring, 
employment,  or  superintendence  of  the  labour  of  any  such 
artificers.'' 

In  contracts  for  the  hiring  of  "artificers"  wages  must  be 
made  payable  in  the  current  coin  of  the  realm  or  in  bank- 
notes ;  ^  and  must  not  contain  any  stipulation  as  to  the 
manner  of  expending  them.'^  And  wages  must  be  paid  in 
coin  or  bank-notes ;  and  wages  not  so  paid  may  be  recovered.^ 
And  when  by  agreement,  custom,  or  otherwise,  a  "workman" 
is  entitled  to  an  advance  on  account  of  wages,  no  deduction 
may  be  made  for  poundage  discount  or  interest.'^  And  in  an 
action  for  wages  no  set-ofi"  is  allowed  for  goods  supplied  by  the 
"employer;"^"  and  no  "employer"  has  any  right  of  action 
against  his  "artificer"  for  goods  supplied  on  account  of 
wages.^^  And  if  the  "  artificer,"  or  his  wife  or  children  become 
chargeable  to  the  parish,  the  overseers  may  recover  any  wages 
earned  within  three  months,  and  not  paid  in  coin  or  bank- 
notes.^^ But  these  provisions  do  not  invalidate  the  payment 
of  wages  in  drafts  payable  to  bearer  on  demand,  if  the 
"artificer"  consents.^'^ 

As  exceptions  from  the  operation  of  the  Acts,  it  is  provided 
that  an  "employer"  or  his  agent  may  supply,  or  contract  to 
supply,  to  an  "  artificer  "  any  medicine,  or  medical  attendance, 
or  any  fuel,  or  any  materials,  tools,  or  implements  for  mining 


'  S.  19. 

2  S.  2. 

^  See  post,  p.  740. 

"  Truck  Act,  1831,  s.  25;  Truck 
Am.  Act,  1887,  s.  2. 

■^  Truck  Act,  1831,  s.  25. 

''  Ss.  1  to  8,  inclusive. 

7  S.  2 ;  Truck  Am.  Act,  1887,  s.  C. 


«  Truck  Act,  1881,  ss.  3,  4 ;  Truck 
Am.  Act,  1887,  s.  10. 

»  Truck  Am.  Act,  1887,  s.  3. 

i»  Truck  Act,  1831,  s.  5  ;  Truck  Am. 
Act,  1887,  s.  5. 

II  Truck  Act,  1831,  s.  6. 

'-  S.  7. 

':*  S.  8. 
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purposes ;  and  may  demise  to  him  the  whole  or  any  part  of 
any  tenement  at  any  rent  to  be  thereon  reserved  ;  and  may 
advance  to  him  any  money  for  contribution  to  a  friendly 
society  or  savings  bank,  or  for  his  relief  in  sickness,  or  for 
the  education  of  his  children.  And  corresponding  deductions 
may  be  made,  or  contracted  to  be  made,  from  the  wages  of  the 
"  artificer,"  if  they  are  not  excessive  in  amount,  and  if  the 
contract  for  them  is  in  writing  and  signed  by  the  "  artificer."^ 
"Where  a  deduction  is  made  for  education,  the  workman,  on 
sending  his  child  to  a  state  inspected  school,  is  entitled  to 
have  the  school  fees  paid  at  the  same  rate  and  to  the  same 
extent  as  the  other  workmen  from  whose  wages  the  like 
deduction  is  made.-  No  deduction  from  wages  may  be  made 
for  sharpening  or  repairing  tools,  except  by  agreement  not 
forming  part  of  the  condition  of  hiring.=^  All  deductions  for 
education,  medicine,  medical  attendance,  or  tools,  nuist  be 
audited  at  least  once  a  year  by  two  auditors  appointed  by  the 
workmen.^ 

An  "employer,"  who  enters  into  contracts  or  makes  pay-  Penalties. 
ments  declared  illegal  by,  or  otherwise  contravenes,  the  Truck 
Acts,  is  liable  to  penalties  ;  and  if  the  offence  is  committed  by 
an  agent  of  the   employer,   or    l)y  any  other   person,  he  is 
similarly  liable.'' 

Where  a  person  contracts  to  load  ironstone  at  so  much  per  Decisions  ns 

^  111  to"artihccr. 

ton,  but  without  any  stipulation  for  his  own  personal  lal)our ; 
and  he  employs  men  to  do  the  work  under  him,  and  from 
time  to  time  works  personally  ;  he  is  not  an  "  artificer."" 
And  where  a  labourer  enters  into  a  contract  to  make  as  many 
bricks  as  the  employer  requires,  on  the  terms,  that  the  employer 
shall  find  clay  and  all  materials,  and  the  JMboiirer  all  the 
labour,  and  that  the  payment  shall  be  lO-s.  i'xl.  per  thousand ; 
and  the  labourer  does  part  of  the  work  himself,  and  employs 
others  to  do  the  rest ;  he  is  not  an  "  artificer."  '  Jiut  a  collier 
employed    to   get  coal   from  ;i   miiu;  at    so   imirli   u  ton.  and 

1  See  88.  23  &  24  of  Truck  Act,  1831.  ••  Truck  Act.  1831,  s.  <) ;  Truck  Am. 
See  Pillar  v.  Llynvi,  Ac,  Co.,  L.  U.       Act,  1887,  sh.  11,  12. 

4  C  P  752  '^'  !^l>'i"nttn  '"•  Saiiclers,  13  C.  H.  IGG. 

2  Truck  Am.  Act,  1887,  s.  7.  Of.  Riley  v.  Warden,  2  Exch.  .0<». 

3  g  g  7  Ingrain  v.  KarncH,  7  E.  i^  l'>.  H-'i* 

••  S.  9. 

:$  1!  '.i 
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having  libert}^  to  employ  other  men  to  assist  him,  is  an  "  arti- 
ficer," if  by  his  contract  he  is  bound  to  give  his  personal 
labour  in  the  performance  of  the  work.^  "Butty  colliers,"" 
who  are  bound  to  work  personally,  and  who  do  so  work,  are 
"  artificers."''  But  "butty  colliers,"  who  bind  themselves  not 
for  mere  labour,  but  for  the  result  of  labour,  are  not  "arti- 
ficers."^ It  is  questionable  whether  a  labourer,  who  is  employed 
to  make  a  cutting  on  a  railway,  and  who  for  that  purpose 
removes  clay  which  is  used  for  making  bricks,  is  employed 
"in  or  about  the  working  or  getting  of  clay"  within  the 
Truck  Act,  1831.^ 
Decisions  as  In  Order  to  bring  a  contract  for  the  supply  of  materials 
within  the  exceptions  from  the  Act,  it  must  be  a  contract  of 
sale,  and  not  a  mere  contract  of  hiring.*'  But  the  amount 
to  be  deducted  in  respect  of  each  head  of  deduction  need  not 
be  specified  in  the  contract."  And  where  a  contract  allowed  a 
deduction  for  medicine  and  medical  attendance ;  and  by  the 
practice  of  the  mine  in  question  6cl.  a  week  was  paid  by  each 
miner  towards  a  club  kept  by  the  employer  for  the  purpose 
of  providing  medicine  and  medical  attendance  for  such  miners 
as  required  them  ;  the  employer  was  held  entitled  to  deduct 
that  amount.^ 

(y)  Kinploijcrs  and  Worhmot  Act. 
Empi.  and  For  the  purposes  of  the  Empl.  and  Workmen  Act,  1875, 

Woi'lc   Act 

1875.  '  which  regulates  disputes  between  employers  and  workmen, 
"  workman  "  includes  any  miner,  whether  under  or  above  the 
age  of  twenty-one  years,  who  has  entered  into  or  works  under 
a  contract  with  an  employer,  express  or  implied,  oral  or  in 
writing,  being  a  contract  of  service  or  a  contract  personally 
to  execute  any  work  or  labour.** 

!  Weaver  v.  Floyd,  21  L.  J.  Q.  B.  7  Cutts  v.  V^ard,  L.  R.  2  Q.  B.  357. 

151.     See  also  Ingram  v.  Barnes,  sup.  ^  lb.     See  further,  as  to  the  Acts, 

-  See  an^c,  p.  590,  n.-*.  Macdonell     on     IMast.     and     Serv., 

3  Bowers  v.  Lovekin,  G  E.  &  B.  584.  pp.  360,  et  scq. 

••  Sleeman  r.  Barrett,  2  H.  &  C.  934.  »  S.    10.      See    further,   as    to   the 

=  Sec  Riley  v.  Warden,  2  Exch.  59.  Act,  Macdonell  on  Mast,  and  Serv., 

<"'  Cutts  V.  Ward,  L.  R.  2  Q.  B.  357.  pp.  630,  et  scq.     The  Acts  20  Geo.  2, 

Wooden  "  sprags  "  for  propping  up  a  c.  19;   6  Geo.  3,  c.  25;  and  4  Geo.  4, 

mine  were  in  the  same  case  held  to  c.  34,  with  the  ]\Iast.  and  Serv.  Act, 

be  "  materials."  1807   (30  &  31   Alct.    c.   141),  which 
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(8)  Employers'  Liahiliti)  Act. 

For  the  purposes  of  the  Empl.  Liabihty  Act,  1880,  unless  Statutory 
the  context  otherwise  requires,  the  follo^Ying  ^Yords  or  expres-  ••  employer," 
sions  have  or  inchide  the  following  meanings : — "  Person  who  |^^'*''°'^'^°^^'^' 
has  superintendence  entrusted  to  him"  means  a  person  whose 
sole  or  principal  duty  is  that  of  superintendence,  and  who 
is  not  ordinarily  engaged  in  manual  labour.     "Employer" 
includes  a  body  of  persons  corporate  or  unincorporate.     And 
"workman"   means   any   person   to   whom   t^ie   Empl.   and 
"Workmen  Act,  1875,  applies.^ 

Where  personal  iniury  is  caused  to  a  "workman"  by  reason  Kemcdy  for 

^  ^      -^  ,  ,  ,  personal 

of  any  defect  in  the  condition  of  the  ways,  works,  machinery,  injury. 
or  plant  connected  with  or  used  in  the  business  of  the 
"  employer,"  such  "  workman;  "  or  in  case  the  injury  results 
in  death,  his  legal  personal  representatives,  and  any  persons 
entitled  in  case  of  death  ;  have  the  same  right  of  compensa- 
tion and  remedies  against  the  "  employer,"  as  if  the  workman 
had  not  been  a  workman  of  nor  in  the  service  of  the  employer, 
nor  engaged  in  his  work.  But  a  workman  is  not  entitled  to 
this  right,  unless  the  defect  arose  from,  or  had  not  been  dis- 
covered or  remedied  owing  to,  the  negligence  of  the  "employer," 
or  of  some  person  in  his  service,  and  entrusted  by  him  with 
the  duty  of  seeing  that  the  ways,  works,  machinery,  or  plant 
were  in  proper  condition.-  A  similar  right  exists,  where  per- 
sonal injury  is  caused  by  reason  of  the  negligence  of  any 
person  in  the  service  of  the  "  employer,"  who  has  any  "  super- 
intendence entrusted  to  him,"  whilst  in  the  exercise  of  such 
superintendence  ;  or  by  reason  of  the  negligence  of  any  person 
in  the  service  of  the  "employer,"  to  whose  orders  or  directions 
the  "workman"  at  the  time  of  the  injury  was  l)0un(l  to  con- 
form, and  did  conform,  where  sucli  injury  resulted  from  his 
having  so  conformed.  And  a  similar  right  exists,  wbere 
personal  injury  is  caused  by  reason  of  the  act  or  omission 

formerly   regulated    disputes   arising  engaged   in   iron    manufactories,   sec 

out  of  contracts  between  mine  owners  22  Geo.  2,  c.  27  ;  :ind  17  Geo.  3,  c.  50. 

and   miners,  are   now  repealed  :    see  '  S.  8 :  see  ante,  p.  7J0. 

38  &  39  Vict.  c.  80,  s.  17,  itself  now  ^  Ss.  1,  2.  See  Mcfiiftin  v.  Palmer's, 

repealed.     As   to   frauds    by   persons  Ac,  Co.,  10  Q.  H.  1>.  •'>. 
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compensation 
— procedure. 


of  any  person  in  the  service  of  the  "  employer  "  done  or  made 
in  obedience  to  the  rules  or  bye-laws  of  the  "  employer,"  or  in 
obedience  to  particular  instructions  given  by  any  person  dele- 
gated with  the  authority  of  the  "employer."  But  a  "work- 
man "  is  not  entitled  to  the  last-mentioned  right,  unless  the 
injury  resulted  from  some  impropriety  or  defect  in  the  rules, 
bye-laws,  or  instructions  in  question ;  and  where  a  rule  or 
bye-law  has  been  approved,  or  accepted  as  a  proper  rule 
or  bye-law,  by  a  Secretary  of  State  or  the  Board  of  Trade  or 
any  other  Government  department  under  any  Act  of  Parlia- 
ment, it  is  not  an  improper  or  defective  rule  or  bye-law.  Nor 
is  a  "  workman  "  entitled  to  any  of  such  rights,  where  he 
knew  of  the  defect  or  negligence  which  caused  his  injury,  and 
failed  within  a  reasonable  time  to  give,  or  cause  to  be  given, 
information  to  the  "employer,"  or  some  person  superior  to 
himself  in  the  service  of  the  "employer;"  unless  he  was 
aware  that  the  "employer"  or  such  superior  already  knew  of 
such  defect  or  negligence.^ 

However,  the  amount  of  compensation  recoverable  under 
the  Act  must  not  exceed  the  estimated  earnings,  during  the 
three  years  preceding  the  injury,  of  a  person  in  the  same 
grade,  in  the  like  employment,  and  in  the  same  district.- 
And  an  action  is  not  maintainable  unless  notice  of  the  injury 
be  given  within  a  prescribed  time,  and  in  a  prescribed  manner ,'" 
and  the  action  be  commenced  within  a  prescribed  time.*  And 
every  action  must   be  brought  in  a  county  court.""      Two  or 


1  Ss.  1,  2. 

2  s.  3. 

*  See  ss.  4,  7.  The  notice  must 
be  in  writing :  jNloyle  v.  Jenkins, 
8  Q.  B.  D.  116. 

"»  See  ss.  4,  7. 

^  S.  6.  This  Act  has  made  an 
important  change  in  the  law.  For- 
merly, unless  an  employer  was  guilty 
of  personal  negligence  (Brydon  i\ 
Stewart,  2  Macq.  30;  Griffiths  v. 
Gidlow,  3  H.  &  N.  648  ;  Senior 
■V.  Ward,  1  E.  &  E.  .385  ;  Ash  worth  v. 
Stanwix,  3  ib.  701  ;  Mellors  ?-.  Shaw, 
1  B.  &  S.  437),  he  was  free  from  all 
liability  for  the  death  of  or  injury  to 
a  workman  caused  In'  the  negligence 


of  a  fellow- workman  ;  the  doctrine  of 
common  employment  applying :  see 
Bartonshill  Coal  Co.  v.  Eeid,  8  Macq. 
266,  and  cases  there  cited  ;  Rourke  v. 
White,  &c.,  Co.,  1  C.  P.  D.  556,  2  ib. 
205.  And  it  was  immaterial,  whether 
the  worknian  who  caused  the  in- 
jury was  the  person  who  let  the 
miners  down  into,  and  afterwards, 
brought  them  up  from,  the  mine 
(Bartonshill  Coal  Co.  v.  Reid,  sup. 
296 ;  Senior  r.  Ward,  suj).),  or  was 
the  "underlooker"  of  the  mine  (Hall 
V.  Johnson,  3  H.  &  C.  589)  ;  or  was 
the  manager,  whether  appointed  with- 
out reference  to  statute  (Wilson  v. 
Merry,    L.   R.    1    Sc.   &    D.    326),   or 
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more  persons  cannot  be  Joined  as  plaintiffs  in  one  action,  as 
the  causes  of  action  are  several.^ 

Notwithstanding  the  Act  an  employer  is  not  liable  for  the  Where  Act 
negligence  of  a  person  who,  although  remaining  his  general  applicable, 
servant,  is,  at  the  time  of  the  accident  in  question,  under  the 
orders  and  control  of  another  employer.-  Negligence  on  the 
part  of  the  workman  killed  or  injured  may  be  pleaded  as  a 
defence  to  an  action  ;  ■'  unless  there  has  been  a  l)reach  of 
a  statutory  duty  on  the  part  of  the  employer,  as  where  he  fails 
to  observe  a  rule  established  under  the  Coal  Mines  Eeg.  Act.^ 
And  a  workman  may  contract  himself  out  of  the  Act,^  but  not 
to  the  extent  of  enabling  the  employer  to  break  a  statutory 
duty." 


appointed  in  obedience  to  the  Coal 
Mines  Reg.  Act,  1872  (Howells  v. 
Laudore  Co.,  L.  R.  10  Q.  B.  62 :  see 
ante,  p.  G51).  Workmen,  it  was  held, 
did  not  cease  to  be  fellow-workmen, 
because  they  were  not  all  equal  in 
station  or  authority  (Wilson  v.  Merry, 
suj).).  And,  according  to  a  dictum  of 
Lord  Chelmsford,  civil  freedom  from 
liability  for  injuries  was  not  dimi- 
nished by  the  Reg.  Acts  (Wilson  v. 
Merry,  siq).,  339,  et  seq. :  but  see  the 
Sc.  case  of  Edgar  v.  Law,  10  Sess. 
Cas.  (3rd  ser.)  236;  see  ante,  pp.  639, 
et  seq.).  However,  even  before  the 
Act,  if  one  member  of  a  partnership 
was  guilty  of  an  act  of  negligence 
causing  death  or  injury  to  a  work- 
man,   and    the    act    occurred    in    a 


matter  within  the  scope  of  the  part- 
nership undertaking,  all  the  partners 
were  liable  (Ashworth  v.  Stanwix, 
3  E.  &  E.  701  ;  Mellors  v.  Shaw, 
1  B.  &  S.  437). 

'  Carter  v.  Rigby,  1896,  2  Q.  B. 
113. 

-  Rourke  v.  White,  &c.,  Co.,  1  C.  P. 
D.  556,  2  ib.  205. 

:'  Griffiths  V.  Gidlow,  3  H.  &  N. 
648;  Senior  v.  Ward,  1  E.  &  E.  385. 

■•  Baddeley  v.  Granville,  19  Q.  B.  D. 
423.     See  a^ite,  p.  679. 

■'  Griffiths  V.  Dudley,  9  Q.  B.  D.  357. 

'•  Baddeley  v.  Granville,  su}).,  426-7 ; 
Netherseal  Coll.  Co.  v.  Bourne,  14  A.  C. 
247.  See,  generally,  as  to  the  Act, 
Macdonell  on  Mast,  and  Serv., 
pp.  654,  et  seq. 
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ABANDONED  MINES.     (See  Coal  Mmes  Beg.  Acts  ;  Met.  Mines  Reg.  Acts.) 

ABANDONMENT.     (See    Coal    Mines  Reg.  Acts;    Delay;    Gloucestershire 
Bights  itc. ;  Met.  Mines  Reg.  Acts.) 
account,  bars  claim  to,  even  where  claimant  has  legal  interest,  132 
non-user,  no  inference  of,  by,  597,  598 

notice  of  intention  to  work,  of,  under  Rail.  &  Wat.  CI.  Acts,  373 
six  years,  for,  bars  account  by  analogy  to  Stat,  of  Lim.,  132 
working,  of,  by  lessee,  244 

ABBOT'S  WOOD,  549  n.,  563  n. 

ABERCARNE, 

right  of  property  in  mines  and  quarries  in  manor  of,  44  n. 

ABSTRACT  OF  TITLE, 

purchaser  of  mine  or  quarry,  or  share  in,  entitled  to,  202 

share  not  including  interest  in  land  not  entitled  to,  202 
shares  in  cost-book  mine  not  entitled  to,  534 

unless  they  include  interest  in  land,  534 

ABSTRACTION   OP    MINERALS.     (See   Larceny;    Measure  of  Damages ; 
Trespass.) 

ACCIDENT.     (See  Coal  Mines  Reg.  Acts  ;  Dead  Rent ;  Employers' Liability ; 
Lease ;  Met.  Mines  Beg.  Acts  ;  Roachvays.) 

ACCOMMODATION  WORKS,  119,  477.     (See  Rail,  d  Wat.  CI.  Acts.) 

ACCOUNT.     (See  Delay ;  Mortgage.) 

co-owner,  against,  123,  124.     (See  Co-owner.) 
copyholder,  for  wrongful  workings  by,  85 

form  of  account,  85  n. 
cost-book  company,  against  partner  in,  518 
death  of  wrong-doer,  right  to  account  not  lost  by,  75,  8G,  G15 
equitable  owner  of  lease,  not  against,  239 

licence,  not  against,  208,  2G9 
waste,  against  person  committing,  76 
executor  or  administrator,  against,  75,  80,  C15 
expenses  of  working,  &c.,  allowance  for,  (104— GOG.     (Sec   Measure  of 

Damages.) 
Forfeited  Shares,  of,  in  Stann.  Comp.,  521 
galee,  against,  under  filoucestersliire  Custom,  55G 
galee  obliged  to  keep,  55G 
how  far  carried  back,  G12,  G13 
interest,  G03 

right  to,  may  be  lost  by  delay,  014 
lessee,  against,  239 
licensee,  against,  2G8 

life  or  years,  for  wrongful  workings  by  tenant  for,  09 
lord  of  manor,  for  wrongful  workings  by,  HO 
"  lot,"  of,  under  Derbysliire  Custom,  582 
parson  or  vicar,  against,  92 
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partner,  against,  125,  129 
referee,  taking  of,  by,  003  n. 

relinquishment  of  shares  in  cost-book  comp.,  on,  539,  540,  541 
Relinquished  Shares,  of,  in  Stann.  Comp.,  543 
tithe  ore,  of,  588,  591 
toll-tin,  of,  497 

trespass,  in,  where  injured  person  has  right  of  possession,  603 

property,  602 
form  of  order  for,  003  u. 
unlawful  user,  no  account  of  profits  for,  413 
whether  action  is  for,  or  for  money  had  and  received,  603  n. 

ACCOUNT-HOUSE  OF  MINE,  524 

ACQUIESCENCE.     (See  Delay.) 

expenditure,  followed  by,  may  bar  relief, 
against  copyholder,  85,  86 

life  or  years,  tenant  for,  75 
remainderman  or  reversioner,  75 
co-owner  liable  to  contribute,  may  render,  124 

cost-book  comp.,  may  render  member  of,  liable  where  purser  borrows,  530 
lessor,  by,  effect  on  breach  of  covenant  to  work  continuously,  243 
licensor,  eil'ect  on  position  of,  under  mere  contract,  263 
nuisance,  effect  on  right  to  restrain,  485 

partner,  may  render,  liable  in  respect  of  negotiable  instruments,  137 
support,  effect  on  right  to  damages  for  withdrawal  of,  407 

injunction  to  prevent  withdrawal  of,  405 
watercourse,  effect  on  right  to  injunction  in  respect  of  artificial,  460 

ACREAGE  RENT,  2-34 

ACTIO  PERSONALIS  MORITUE  CUM  PERSONA.     (See  Death.) 

ACTIONS.     {See  Barmote  Co2irts ;  Stannary  Courts.) 
restriction  of,  under  Brine-Pumping  Act,  399 

ACTS  OF  OWNERSHIP.     (See  Constructive  Possession;  Presumption.) 

ACTS  OF  PARLIAMENT.    [See  references  under  short  or  poinilar  titles.    See 
Table  of  Statutes.) 

"  ACTUAL  COSTS  AND  EXPENSES," 
not  include  trade  allowances,  608 

ADJOINING  OWNERS.    {See Ainoays ;  Neighbours;  Nuisance;  Roadways; 
Support;  Trespass;   User;  Water.) 

ADMIRALTY.     (See  Greenwich  Hospital  Act.) 

ADVERSE  POSSESSION.     {See  Limitations,  Statutes  of ;  Prescription.) 
what  acts  constitute,  594 — 596,  602 

ADVERTISEMENT, 

as  to  brine-pumping  claims,  398 

ADVOWSON.     (See  Parson.) 

AGENT.     (See  Cost-Book  dc.  Comps.;  Partner.) 
meaning  of,  in  Coal  ]\Iines  Reg.  Act,  688 
Met.  Mines  Reg.  Act,  729 

AGREEMENT.     (See  Contract.) 

AGRICULTURE,  BOARD  OP,  161 

AIR-HEADING, 

butty  colliers  when  not  entitled  to  be  paid  for,  590 

AIRLEAVE  RENT, 

neighbour,  right  of,  to,  for  improper  ventilation  through  his  property,  481 
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AIRWAYS.     (See  Coal  Mines  Reg.  Acts  (ventilation) ;  Met.  Mines  Rcq.  Acts- 
[ventilation).) 
grant  in  fee  excepting  mines,  grantor  may  use  space  created  bv  workino-s 
for  ventilation  of  foreign  minerals  where,  80  "  ° 

grant  or  exception  of  minerals,  different  principles  applv  where,  80 
malicious  injuries  to,  617 
Neighbours, 

airleave  rent,  compensation  by  way  of,  for  wrongful  ventilation,  481 
Duke  of  Cornwall,  rights  of,  481 
Inclosure  Acts,  rights  under,  481 
injunctions  in  respect  of,  481 

no  pri.  fac.  right  to  make  through  neighbour's  property,  480 
Rail.  &  Wat.  CI.  Acts,  right  under,  to  make  communications  between 
severed  mines,  351,  352,  355,  381—384,  480, 481.    (See  Rail.  &  Wat. 
CI.  Acts.) 
ventilate  adjoining  mine,  lessee  may  permit  mine  to,  232 
ventilation   through   neighbour's   property,    no  pr/.    fac.   right  to 

cause,  480 
where  ventilation  arises  from  natural  causes,  480 
proprietary  or  possessory  laud  for  ventilation,  user  of.     (See  User.) 

ALKALI  WORKS, 

owners  of,  cannot  claim  compensation  under  Brine-Pumping  Act,  899 

ALLOTMENTS.     (See  Inclosure  Acts.) 

gravel  sand  or  clay  not  to  be  taken  from,  195 

power  to  hire  land  for,  does  not  include  minerals,  195 

resumption  of,  for  mining  purposes,  195 

ALLOWANCES.     (See  Income  Tax;  Measure  of  Damages  ;  Rating.) 

ALSTON  MOOR,  591  n. 

ALUM-IMAKERS, 

traders  within  Ir.  Bankruptcy  Act,  272 

AMALGA]MATION 

of  Stann.  Companies,  514,  544,  545 

APPARATUS, 

malicious  injury  to,  018 

APPEAL, 

Barmote  Courts,  577 

Brine-Pumping  Act,  under,  .396  n.,  398  n. 

Income  Tax  Assessment,  626 

Stannary  Courts,  491 

Summary  Jurisdiction,  Court  of,  GS4,  685,  724,  725 

APPLIANCE, 

malicious  injury  to,  618,  678,  721 

APPORTIONMENT  ACT, 

applies  to  rents  and  royalties  reserved  at  fixed  periods,  277 
scmble,  not  to  royalties  payable  on  sale  of  produce,  277 

APPORTIONMENT  OP  RENT, 

where  intestate  owner  in  fee  of  mine  and  lessee  of  surface,  and  l)oth  to 
be  let  together,  278  n. 

APPROVEMENT.     (See  Inclosure  Acts ;  Mcrton,  Statute  of.) 

ARBITRATION.     (See  liail.di  Wat.  CI.  Acts.) 
Barmote  Courts,  577 
brine-pumping  claims,  as  to,  398 
Coal  Mines  Reg.  Acts,  under,  664— GGG 
appointment  of  arbitrator,  664,  065 

umpire,  665,  666 
danger,  as  to  notice  by  inspector  of  cause  of,  662 
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ARBITnXTI01>^— continued. 
Coal  Mines  Reg.  Acts — 

death,  incapacity,  or  refusal  to  act  of  arbitrator,  665 

umpire,  665 
death,  removal,  or  change  of  parties,  665 
expenses,  666 

experts,  power  to  consult,  666 
parties  to,  664 

parts,  as  to  division  of  mine  into,  650 
special  rules,  as  to,  681 
who  may  be  arbitrator,  665,  666 
witnesses,  666 

workmen,  rex)resentation  of,  698 
Gas  CI.  Act,  under,  334 
Gloucestershire  rights  &c. 

as  to  amount  of  rents  and  royalties,  555,  556 
apportionment  of  moiety  rent,  564 
compensation  for  escape  of  water,  568 
user  of  roads  &c.,  567 
lease, 

arbitration  clause  in,  reference  may  be  directed  under,  and  damages 
awarded,  258,  259 
immat.  that  no  injunction  grantable,  259 
or  that  no  appeal  from  decision,  259 
mandamus  to  take  up  award,  881 
Met.  Mines  Reg.  Acts,  under,  714—716 
appointment  of  arbitrator,  715 

umpire,  715 
danger,  as  to  notice  by  inspector  of  cause  of,  713 
death,  refusal,  or  incapacity  to  act  of  arbitrator,  715 

umpire,  715 
death,  removal,  or  change  of  parties,  715 
expenses,  716 

experts,  power  to  consult,  716 
parties  to,  714,  715 
special  rules,  as  to,  722 
who  may  be  arbitrator,  715,  716 
witnesses,  716 
Pub.  Health  Act  1875,  under,  834 
Stann.  Courts,  490 

ARCHBISHOP.  (See  Bishop.) 

ARKILGARTHDALE, 

tithe  ore  due  by  custom  in,  591,  638 

ARTIFICER, 

meaning  of,  in  Truck  Acts,  738,  739,  740 

ASHFORD,  570  ct  scq. 

ASSESSIONAL  MANORS,  48,  49.     (See  Duke  of  Cornwall.) 
tin-bounding  in,  495,  496 

ASSESSMENTS 

on  tin  ore  in  Cornwall,  507  n. 

ASSIGNMENT, 

equitable  assignee  of  lease,  no  account  against,  239 

licence,  no  account  against,  268,  269 

^'  AT  ALL  TIMES," 

covenant  to  work,  243 

^'  AT  ANY  TIME," 

liberty  to  surrender,  258 

ATTACHMENT.     (See  Cost-Book  dc.  Comps.) 
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ATTORNEY-GENERAL, 

Duchy  of  Lancaster,  of,  cannot  exhibit  information  in  High  Court,  572. 
may  have  injunction  to  restrain  working,  when,  649 

AVERAGE  CLAUSE, 
gales,  in,  555 
lease,  effect  of,  in,  237,  238,  238  n. 

usually  inserted  in,  237 
Settled  Land  Acts,  lease  under,  may  contain,  178 

AWARD.     (See  Arbitration  ;  Inclosnre  Acts.) 

BANK,  BRINGING  TO.     (See  Measure  of  Damages  ;  Mortgage.) 

expenses  of,  allowed  to  lessee  working  pillars  in  breach  of  covenant,, 
add. to  pp.  248,  606. 
trespasser,  603 — 607 

BANK  NOTES, 

payment  of  wages  in,  under  Truck  Acts,  738 

BANKRUPTCY, 

Derbyshire  custom,  under,  582 

forfeiture  of  lea.se  on,  application  of  Conv.  Act  to  clause  for,  256 

ordinary  partnership  dissolved  by,  271 

partnership  in  cost-book  mines  not  dissolved  by,  271,  543 

traders  and  non-traders,  distinction  abolished  by  Bank.  Act  1883.. 274 

in  Ireland,  what  species  of  working  constitutes,  271 — 274 
trustee  in,  impossible  by  prior  stipulation  to  oust  title  of,  271 

BARE  LICENCE.     (See  Licence.) 

BARGAIN  AND  SALE,  „   i   ;,or 

Stat,  of  Limit.,  effect  of,  where  tenancy  at  will  under  unenrolled,  5'Jb- 

BARMASTER.     (See  Barmote  Courts;  Derbyshire  Rights  itx.) 
returns  by,  as  to  met.  mines,  731 

BARIMOTE  COURTS.     (See  Derbyshire  Rights  dx.) 

actions  of  title,  trespass,  and  debt  in  Small  B.C.,  574 

how  commenced,  576 
adjournments  of  trials,  576,  577 
agent,  appointment  of,  to  sue  and  be  sued,  577 
amendment  of  proceedings,  577 
appeal  to  Q.  B.  Div.,  577 
arbitration,  577 
awards,  577 
Barmastcr,  573 

duties  of,  574,  .574  n. 

lessee  of  mineral  duties  under  Crown,  cannot  be,  oi-i  n. 

returns  by,  as  to  met.  mines,  731 
bill  of  directions,  what  is,  575 

how  dealt  with,  .576 
buildings,  when  "  mineral  property,"  578 
compromises,  577  n. 
confessing  claims,  577  n. 
costs,  577 

Court,  pavment  into,  .577  n. 
coverture^  defence  of,  in  High  Peak,  577  n. 
cross  bill  of  directions,  what  is,  .575 

how  dealt  with,  570 
debt,  trial  of  action  of,  in  Small  B.  C,  574,  588 
Deputy  Barmaster,  573 

duties  of,  574,  .575 
Deputy  Stewards,  573 
districts  for  which  there  may  be,  572 
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BARMOTE  COURTS-co»//u»«Z. 
execution,  577,  578 

in  action  of  title,  577 

where  judgment  or  order  for  xmyment,  577,  578 

execution  against  "  mineral  x^roperty,"  577,  578 
interpleader  upon  claim  to  mineral  property,  578 
necessary  or  proper  buildings  or  machinery  when 
iTiineral  property,  578 
execution  sometimes  superseded,  578  n. 

executors  or  administrators,  levying  costs  in  actions  by  or  against,  578 n. 
Eyam,  claim  by  owners  of  ancient  freeholds  in,  to  be  exempt  from 

customs  and  jurisdiction  of,  572  n.,  573  n. 
fees,  578  n. 

forms  of  proceedings,  578  n. 
Grand  Jury,  duties  of,  575 

opinion  of,  575,  57G 
should  be  skilled  in  mining,  575 
swearing  in  of,  574 
Great  Barmote  Court,  making  of  new  rules  at,  574  n. 

swearing  in  of  grand  jury  at,  574 
times  and  places  for  holding,  573,  574 
High  Peak,  jurisdiction  in,  572 
infancy,  defence  of,  in  High  Peak,  577  n. 
interpleader  upon  claim  to  "  mineral  property,"  578 
jurisdiction  in  High  Peak,  572 
the  Manors,  572 
Wirksworth,  572 
jurisdictions,  by  whom  exercised,  573 

separate,  673,  584 
jury  of  owners  or  maintainers  of  mines,  trial  by,  576,  57G  n. 
machinery,  when  "  mineral  property,"  578 
met.  mines,  returns  by  Barmaster  as  to,  731 
mineral  property,  execution  against,  577,  578 
new  rules,  making  of,  at  Great,  574  n. 
new  trials,  577 

nonsuit  no  bar  to  fresh  action  of  trespass  or  debt,  577 
payment,  enforcing  orders  for,  out  of  Court,  578  n. 
into  Court,  577  n. 

judgment  or  order  for,  how  enforced,  577,  578 
payments,  578  n. 
penalties,  application  of,  578  n. 
proceeding,  consequences  of  not,  577  n. 
proceedings,  forms  of,  578  n. 

register  of,  578  n. 
questions  relating  to  mines  within  jurisdiction  of,  decided  in,  571 
record,  are  Courts  of,  573 

removal  of  action  to  Queen's  Bench  Division,  577 
service  of  judgments  and  orders  in  High  Peak,  577  n. 
setting  aside  judgments,  577 

Small  Barmote  Court,  actions  in,  how  commenced,  576 
times  and  places  for  holding,  574 

trial  of  actions  of  title  trespass  and  debt  in,    74  , 

stamp,  scDible,  opinion  of  grand  jury  not  require,  575  n.  H 


staying  i^roceedings,  577 
Stewards,  duties  of,  574 

jurisdiction  exercised  by,  573 
subpoenas  to  give  evidence,  service  of,  576 

how  enforced,  576 
time  limited  for  bringing  action,  577 
title,  action  of,  587 

execution  in,  577 

only  one,  for  same  mine  by  same  person,  577 

recovery  of  possession,  587 

trial  of,  574 

form  of  summons  in  High  Peak,  577  n. 

leave  to  person  not  named  to  appearand  defend, 577  n 
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BARMOTE  COURTS-co»/iH;(«Z. 

trespass,  trial  of  action  of,  574,  587 
views  of  mines,  575,  576,  587,  588 
expenses  of,  576  n. 
Wirksworth,  jurisdiction  in,  572 
witnesses,  examination  of,  576 

BAROMETERS, 

use  of,  in  coal  mines,  678 

BARRIER, 

Gloucestershire  custom,  duty  of  galee  under,  to  leave,  567 

liberty  to  galee  under,  to  work  coal  in,  566,  567 
lessee  removing,  liable  for  waste,  249 
mandatory  injunction  to  enforce  covenant  as  to,  249 
support  from,  lessor  of   superjacent   mines   may   not   work   subjacent 

mines  so  as  to  withdraw,  290 
trespasser  who  removes,  liable  for  influx  of  water,  607 

where  damages  recovered  against,  for  removal,  no  damages 
for  subsequent  influx,  607 

BASE  MINES,  50 

BELLAND,  572,  572  n. 

"  BENEFICIAL  WORKING," 
meaning  of,  423 

BIDDINGS, 

former  practice  as  to  opening,  not  applicable  to  mines,  206  n. 

BILL  OF  DIRECTIONS,  575 

BILL  OF  EXCHANGE.     (See  Cost-Book  dx.  Comps.  ;  Partner.) 

BILLS  OF  EXCHANGE  ACT, 

application  of,  to  Stann.  Courts,  489 

BILLS  OF  SALE  ACTS, 

not  applicable  to  distress  under  nunmg  lease,  254,  255 

BISHOP, 

Durham,  of.     (See  Durham.) 

leasing  powers  of,  189.     (See  Ecclcs.  Leasing  Acts.) 

working  rights  of,  89,  90 

workings,  remedies  against,  for  improper,  90 

BLAKENEY, 

claim  of  lord  of  manor  of,  as  to  gales,  549  n. 

BLAST  FURNACES, 

application  of  Fact,  and  Work.  .\ets  to,  /.56 

BLENDE,  51 

BLOWING  HOUSE.  497  n. 

BOARD  OF   AGRICULTURE,  161 

^^'^^Sf' appointing  examiners  under  Coal  MincH  Reg.  Acts,  6.52.  (Sec  Cool 
Mines  IUhj.  Acts.) 

BOILERS,  677,  678.  721 
explosions  of,  664 

^*^^^to  be  kept  under  Coal  Mines  lic-g.  Acts,  678.     (Sec  Coal  Mines  Beg.  Acts.) 
BORE-HOLES,  674 


752  INDEX. 

BOROUGH  RATES, 

rateability  of  mines  and  quarries  to,  628 

BORROWING  MONEY.     (See  Cost-Book  dc.  Comps.  ;  rartncr.) 

BOUNDARIES.     (See  Measure  of  Damages ;  Parcels;  Trespass.) 
documents,  production  of,  in  questions  as  to,  594  n.,  612 
establishment  of  title,  action  for,  where  boundaries  confused,  594 

BOUNDS.     (See  Tin-Bounds.) 

breaking.     [See  Measure  of  Damages  ;  Trespass.) 
metes  and.     {See  Gloucestershire  Rights  dc.) 

BRADBOURNE, 

titlie-ore  not  due  in  respect  of  mines  in,  588 

BREAKING  BOUNDS.     (See  Measure  of  Damages ;  Trespass.) 

"  BREAKING  THE  SURFACE,"  317  n. 

BREAKS,  677,  720 

BRICK 

burning.     (See  Nuisance.) 
earth,  a  mineral,  10 

whether  included  in  exception  of  mines,  30 
field,  how  assessed  to  Income  Tax,  622 

is  quarry  rather  than  mine,  5 

liability  to  Lighting  and  Watching  Rates,  add.  to  p.  630 
makers  are  traders  within  Ir.  Bank.  Act,  272 

BRIDGE, 

malicious  injuries  to,  618,  620 
subsidence  from  brine-pumping,  397 

BRINE-PUMPING.      (See  Brine-Pumping  dx.  Act  1891.) 
common  law  liability  for  subsidence  from,  395     . 

applies  in  districts  not  within  Brine-Pumping  Act,  395 

difficulty  of  fixing  liability,  395 
effect  on  surface,  394,  395 
methods  of,  394 

BRINE-PUMPING   (COMPENSATION   FOR   SUBSIDENCE)  ACT,  1891, 
actions,  restriction  of,  399 
adjudication  of  claims,  .398 
advertisement  of  date  of  adjudication,  393 

time  for  claims,  398 
appeal  from  adjudication  of  claims,  398  n. 

rate,  396  n. 
approaches,  compensation  for  altering,  397 
arbiti'ation,  398 
audit,  396  n. 

bridges,  compensation  in  respect  of,  397 
brine-pumper  cannot  claim  compensation,  399 
buildings,  compensation  for  altering  approaches  to,  397 

levels  of,  397 
for  injury  to,  397 
contribution  towards  erecting,  according  to  special  system,  397 
models  or  plans,  power  to  compensation  bd.  to  provide,  397 
pull  down,  power  to  compensation  bd.  to,  398 
bye-laws,  396  n. 

canal  co.,  when  can  claim  compensation,  399 
claims  for  compensation,  398,  398  n. 
adjudication,  398 

appeals,  398  n.  , 

how  made,  398 

regulations,  power  to  make,  398 
wlio  may  make,  399 
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BEINE-PUMPING  (COMPENSATION  FOR  SUBSIDENCE)  ACT,  1891— 
continued. 
compensation,  397 

mode  of  expending  may  be  prescribed,  398 
recovery  of,  398  n. 
when  obtainable,  398 
who  may  obtain,  397,  398,  399 
compensation  board,  396 
constitution,  396 
is  a  corporation,  396 

meetings,  proceedings,  committees,  officers,  &c.,  89G  n. 
members,  appointnaent  and  election  of,  39G 
powers  and  duties,  396 — 398 
compensation  district,  395,  396 
application  for,  395,  396 
formation  of,  396 
compensation  fund,  396,  397 
County  Council  cannot  claim  compensation,  399 
damage,  notice  of,  398 

what  may  be  compensated  for,  397,  398 
drains,  comjjensation  in  respect  of,  397 
expenses  of  compensation  board,  397 
fences,  compensation  in  respect  of,  397 
fencing,  compensation  for  expense  of,  397 
fixtures,  no  compensation  for  injury  to,  397 
gas  CO.  cannot  claim  compensation,  399 
inquiry  as  to  comisensation  district,  396 
inspection  of  maps  and  register,  398 

premises  injured,  398 
investment  of  funds  of  compensation  board,  396  n. 
land,  compensation  for  altering  approaches  to,  397 

levels  of,  397 
subsidence  of,  compensation  for,  397 
local  authority  cannot  claim  compensation,  399 

Local  Government  Board,  powers  of,  as  to  compensation  district,  395,  390 
machinery,  no  compensation  for  injury  to,  397 
maps  to  be  kept  by  compensation  board,  398 

inspection  of,  398 
municipal  corporation  cannot  claim  compensation,  399 
notice  of  claims  to  brine-pumpers,  398 
damage,  time  for  giving,  398 

to  whom  to  be  given,  398 
owner,  meaning  of,  395 

or  occupier  of  salt  or  alkali  works  cannot  claim  compensation.  399 
receiving  brine  rents  or  salt  royalties  cainiot  claim  compensation. 
399 
provisional  order  for  compensation  district,  396 

confirmation  of,  396 
purchase,  power  of  compensation  board  to,  398 
raihvav  co.,  when  can  claim  compensation,  399 
rate,  396,  397 

amount,  396,  397 
appeal,  396  n. 

assessment  and  recovery,  390  ii. 
on  whom  levied,  396 
register  to  be  kept  by  compensation  l)oard,  398 

inspection  of,  398 
reserve  fund,  397  ,  .  ,.        ,„,,. 

River  Weaver  Navigation,  trustees  of,  cannot  clann  compensatiun.  .{.».> 
roads,  compensation  in  respect  of,  397 
sell,  nower  of  compensation  board  to,  39H 


sell,  power  of  conipensa 

sewers,  compensation  in  respect  of,  397^ 

water  co.  cannot  claim  compensation,  399 


BRITISH  COLUMBIA  ACT, 

rights  to  mines  under,  592  n. 

M.M.  ^  ^' 
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BRITISH  NORTH  AMERICA  ACT, 
rights  to  mines  under,  592  n. 

BUILDINGS.     (See  Brine  Pumping  dc.  Act ;  Derbyshire  Rights  dx. ;  Supimrt.) 
foundations,  right  to  dig,  220,  426 

materials  dug  oi:t  for,  right  to  use,  426 
not  for  trading  purposes,  426 
not  to  improve  land  for  selling  or  letting,  426 
malicious  injuries,  618 — 620 
rateahility,  262,  629,  636 

BURNING.     (See  Nuisance ;  Setting  Fire.) 

BUSINESS, 

winning  of  miiaerals  a,  within  sect.  4  of  Comp.  Act  1862.  .274  n. 

BUTTY  COLLIERS, 

artificers  within  Truck  Acts,  when,  are,  740 
custom  with  respect  to,  590 
who  are,  590  n. 


CALLS  ON  COST-BOOK  OR  STANNARY  SHARES, 

action  to  recover,  collusive  creditor's,  only  non-statutory  remedy,  520 
stay  of,  on  payment  of  calls,  520 
terms  on  which  stay  granted,  520 
to  recover,  statutory  purser's,  519 

what  to  be  alleged  and  proved  in,  519  n. 
creditor's  action,  payment  of,  immat.  in,  526 
discount  for  punctual  payment  of,  519 
forfeiture  for  non-payment  of,  521,  522.     (See  Forfeiture.) 
interest,  519 

recovery  of,  519 
lien  for  non-payment,  521 

how  enforced,  521 
making  of,  518,  519 

meeting  at  which,  made  must  be  validly  held,  519 
payment  for  goods  by  means  of,  509 
prospective  expenses,  for,  519,  521 
purchaser  entitled  to  rescind  not  obliged,  after  writ,  to  pay,  535 

where  forfeited  for  non-payment,  loss  on  vendor,  535 
registered  owner  alone  liable  pri.  fac.  for,  537 
transfer,  person  liable  to  pay,  where  blank,  536 

stann.  comp.  need  not  recognise,  before  payment  of,  5-38 
transferee,  liability  of,  to  pay,  537 
transferor,  liability  of,  to  pay,  537 

CALSTOCK,  48 

CAMBRIDGE, 

power  of  University  and  Colleges  of,  to  lease  mines  or  quarries,  193,  194 

CANAL.     (See  Old  Bail,  and  Can.  Acts ;  Bail,  and  Wat.  CI.  Acts;  Support; 
Water.) 
Brine  Pumping  Act,  compensation  under,  399 
no  presumption  of  ownership  ad  medium  filum,  40 

CAPE  BRETON, 

Crown  lease  of  mines  in  Nova  Scotia  held  to  include  mines  in,  591  n. 

CAPITAL.     (See  Cost-hook  dc.  Comps. ;  Income  Tax.) 

CAPITAL  MONEY, 

under  Settled  Land  Acts,  143,  144 

CAPTAIN, 

of  cost-book  company,  509 

CATTLE.     (See  Fences.) 
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CAVEAT  E2IPT0R 

applies  to  lessee  refusing  to  pay  dead  rent  on  account  of  faults  233 

purchaser   pleading  exhaustion,  if  he   has   known  'of   some 
working,  203,  204 
seeking  to  rescind  for  fraud,  if  he  has  judged  for 
himself,  213,  214  ° 

CEMENT  WORKS.     (See  ■Nuisance.)  "^^°"°  ''^*''  ''' 

CERTIFICATED  M.INAGER.     (See  Coal  Mines  Reg.  Acts.) 

CESTUI  QUE  TRUST.     {See  Trust ;  Trustee.) 

not  included  in  "  other  persons  interested  in  minerals  "  under  Re^^  A.ct=; 

CHAIN.     (See  Coal  Mines  Reg.  Acts ;  Met.  Mines  Reg.  Ads.) 
malicious  injur}-  to,  G18 

CHALK, 

a  mineral,  10 
pit,  fencing,  734 
works.     (See  Nuisatice.) 

CHAMBER.     (See  Containing  Chamber.) 

CHARGING  ORDER, 

on  share  of  member  of  cost-book  comp.,  532 

CHARITABLE  TRUSTS  ACTS, 
leases  of  mines  under,  194 

CHARITY.     (See  Mortmain  Acts.) 

CHATTEL  REAL, 

estate  of  tin-bounder  in  Cornwall  is,  49G 

CHECK-WEIGHER.     (See  Coal  Mines  Reg.  Acts.) 
stann.  comp.,  in,  525 

CHILD.     (See  Met.  Mijics  Reg.  Acts.) 

Fact,  and  Work.  Acts,  provisions  of,  as  to,  737 

CHINA, 

application  of  Fact,  and  Work.  Acts  to,  736 

CHINA-CLAY, 

a  mineral,  10 

CHURCH  LANDS.    {Sec  Bishop  ;  Dean  and  Chapter ;  Ecclcs.  Leasing  Acts; 
Land  Tax  Red.  Act ;  Parson ;  Prebendary.) 

CLAY.     (See  Quarry ;  Rail,  and  Wat.  CI.  Acts.) 
a  mineral,  10 

allotments,  not  to  be  taken  from,  195 
Isle  of  Man,  right  to,  in,  589,  590 
pit,  fencing,  734 

is  quarry  rather  tiian  mines  ^ 

unless  worked  underground,  5 

CLERGY.     (See  Church  hands.) 

CLOSE, 

includes  both  surface  and  subsoil,  31 

COAL.     (See  Table  of  Contents.) 
a  mineral,  10,  14 

COAL  AWARD,  551  n. 

COAL  DUST, 

prevention  of  accidents  from,  098 


I 
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COAL  GALES.     (See  Glonccstcrsliirc  liirjlits  dc.) 

COAL  MINE, 

owner  of,  whether  trader  within  Ir.  Banli.  Act,  272,  273 

COAL  MINES  REGULATION  ACTS. 
Acts  in  extenso  : — 

Coal  Mines  Reg.  Act  1887 ..  639— 69G 

Coal  Mines  {C'hcck-weiqiier)  Aqt  1894.  .697 

Coal  Mines  Reg.  Act  1896 . .  697—700  J 

Explosives  in  Coal  Mines  Order  1896 . .  700—706  j 

abandoned  mines,  fencing  of,  659,  660.     (See,  under  this  title,  fencing.)  j 

plan  of,  order  to  produce,  700  j 

abandonment,  notice  of,  658,  659  1 

plan  and  section  to  be  sent  to  Sec.  of  State  upon,  699  I 

inspection,  restriction  on,  699 

preservation,  699  ' 

scale,  699 
return  as  to,  660 

non-compliance,  effect  of,  660 

penalt}',  660  ) 

time  for  laying  information,  660  j 

re-working,  658 
abstract  of  Act  of  1887  to  be  posted  up  and  renewed,  682,  683 
liability  for  injuring,  683 
non-compliance,  effect  of,  683 
supply  of  copies  gratis,  683 
accidents,  imprisonment  for  offences  likely  to  cause,  684 

investigation  as  to,  may  be  directed  by  Sec.  of  State,  663,  664 
conduct  of,  663 
expenses,  664 
inspection,  663 
penalties,  664 
powers  of  Court,  663,  664 
production  of  documents,  663 
report,  664 
witnesses,  expenses  of,  664 

power  to  summon,  663,  664 
notice  of,  to  inspector,  where  loss  of  life  or  personal  injury, 

657,  658  { 

effect  of  non-compliance,  658  J 

penalties  in  respect  of,  application  of,  687 

place  of,  when  to  be  left  untouched,  658  .■ 

report  as  to,  by  inspector,  663 
shaft  rendered  useless  by,  650 

special  rules  as  to  prevention  of,  698  -, 

age,  misrepresentation  of,  685 
agent,  liability  of,  under  rules,  679,  680  J; 

meaning  of,  688 
agreement,  tenant  under,  is  "  owner,"  689 
ambulances,  678 

appeal  from  Coiart  of  Summ.  Jurisd.,  684,  685 

appliance,  wilfully  damaging  or  removing  or  rendering  useless,  678 
application  of,  639,  706 

question  as  to,  to  be  referred  to  Sec.  of  State,  687,  728 
arbitration,  664 — 666.     (See  Arhitration.) 

Attorney-General  may  have  injunction  to  restrain  working,  when,  649  ^ 

award,  664 — 666.     (See  ^Irbitration.)  ( 

barometers,  678  / 

boards  for  appointing  examiners,  652 
appointment,  652 
constitution,  652 
continuation  of  existing,  690 
proceedings,  052,  653,  692,  693 
reports,  653 
boiler,  677,  678 

explosion,  investigation  as  to,  664 
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books  mentioned  in  general  rules  to  be  kept  at  office,  G78 

inspection  of,  678 
bore-holes,  674 

boy,  emploj-nient  of,  above  ground,  040,  641 
below  ground,  640 
non-compliance,  efiect  of,  641,  642 
temporary  provision,  691,  602 
raeaning  of,  688 

misrepresentation  as  to  age,  685 
register  of  boys  employed,  641 

report  as  to  intended  employment  below  ground,  641 
breaks,  677 

must  be  kept  in  working  order,  677 
what  are,  677 
cage,  cover  for,  677 
cancellation  of  certificates,  653 — 655.    (See,  under  this  title,  certificates 

of  competency.) 
"  case,"  meaning  of,  674,  718 
casing  and  lining  shafts,  675 
certificates  of  competency,  652,  653 

cancellation  or  suspension,  653 — 655 

record  of,  655 
descriptions  of,  652 

examinations  for,  652.  658.       (See,  under  this  title,  examinatmis.) 
existing,  to  be  deemed  first  class  certificates,  652,  690,  691 
expenses  in  relation  to,  655 
five  years'  practical  experience  required,  652 
forgery  or  false  declaration  as  to,  655 
form  of,  653 
loss  of,  655 

register  of  holders,  653 
restoration,  655 
certificates  of  service,  691 

equivalent  to  sec.  class  certificates  of  competency,  691 
existing,    to    be   deemed    first   class    certificates    of 
competency,  690,  691 
chain,  prohibition  of  single-linked,  for  lowering  and  raising,  677 
change  of  name,  notice  of,  659 
check-weigher,  645,  646 

appointment,  645 

ceases  to  hold  office  on  dismissal  of  miners,  647 

not  reinstated  if  miners  re-engaged,  647 
facilities  to  be  given  to,  645 

interference  with  appointment  or  duties  of,  645,  697 
powers  and  duties,  645,  64() 
recovery  of  remuneration  from  miners,  647 
removal,  by  Court  of  Summ.  Jurisd.,  646,  684 

interruption  of  working,  not  necessary  to  show,  G47 
intimidation  of  workmen,  647 
what  necessary  to  show  in  applying  for,  G4G 
remuneration,  647 

proportion  of,  may  be  deducted  from  wages  of  miners, 
647 
stationing  of,  645 
coal  dust,  special  rules  as  to  prevention  of  accidents  from,  G98 

or  ironstone-getter  must  have  two  years'  practical  experience,  079 
commencement  of  Act  of  1887.  .639 
communications  between  shafts,  G48,  650 
competency,  certificate  of,  G52,  G53.      (Sec  under  this  title,  certificates 

of  competency.) 
"  contractor  for  the  working  of  any  mine,"  meaning  of,  089 
co-owners,  separate  proceedings  against,  for  breach  of  rules,  G79,  G80 
coroner  at  inquests,  duties  and  powers  of,  GGG— 0G8.     (Sec,  under  this 
title,  inquest.) 
restriction  on  prosecution  of,  G85 
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cover  overhead  in  lowering  and  raising  persons,  677 

miner  ascending  without,  may  be  liable,  720 
daily  supervision  by  manager  or  under-manager,  651,  G52 

liability  of  owner  in  case  of  default,  652 
danger,  imprisonment  for  offences  likely  to  cause,  684 

not  otherwise  provided  for,  notice  by  inspector  of  causes  of,  661, 
662 
agreement  inconsistent  with  provisions,  662 
arbitration,  662 
duties  of  arl)itrator,  662,  663 
non-compliance  with  notice  or  award,  662 
source  of  danger  beyond  mine  owner's  control,  662 
statement  of  objection  by  owner  agent  or  manager,  662 
what  to  be  contained  in  notice,  662 
withdrawal  of  workmen  in  case  of,  670 
inspection  and  report,  670 

source  of  danger  beyond  mine  owner's  control,  662,  670 
death  from  accident,  notification  of,  to  inspector,  658 
deductions  from  wages,  643 — 645 

agreement  as  to  mode  of  determining,  643,  644,  645 

what  agreements  permitted,  644,  645 
amount  of,  how  determined,  648,  644 

previous  law,  645 
can  only  be  made  from  weight,  644 
illegal,  contract  for,  not  otherwise  void,  644 
"  improper  filling,"  for,  643,  644 

how  determined,  644 
"  mineral  contracted  to  be  gotten,"  nieaning  of,  644 
recovery  of,  where  improperly  made,  644 
statut.  provisions  must  be  complied  with,  644 
substances    "  other    than    the    mineral    contracted    to    be 

gotten,"  for,  643,  644 
what  allowed,  643,  644 
directions,  observance  of,  678 
discontinuance,  notice  to  be  given  of,  658 
drivers  of  engine  windlass  or  gin,  676 
drum  to  have  flanges,  677 
education,  duty  of  inspectors  to  enforce  provisions  as  to,  642 

local  authority  bound  to  assist,  642 
engine,  person  in  charge  of,  to  be  male  of  eighteen  years,  676 
where  worked  by  animal,  676 
man  for  lowering  and  raising  machinery,  676 
age  and  attendance  of,  676 
evidence,  certified  copy  of  special  rules  admissible  in,  682 
examination  board,  652,  692,  693.     (See,  under  this  title,  board.) 
examinations  for  certificates  of  competency,  652,  653 
conduct  of,  652,  653 
fees,  652,  693 

how  dealt  with,  655 
report  to  Sec.  of  State,  653 
rules  as  to,  652,  653 
examiners  for  granting  certificates,  appointment  of,  652,  653 
explosion.     (See,  under  this  title,  accident.) 

boiler,  664 
explosives.     (See  Explosives.) 
Explosives  Act  1875,  application  of,  674 
false  declarations  as  to  managers'  certificates,  656 
fencing  of  abandoned  mine,  659,  660 

expenses,  659 

immat.  whether  al)andonment  before  or  after 

Act,  659 
non-compliance,  effect  of,  659 
wilful  obstruction,  659 
entrances,  670,  675 
machinery,  677 
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fencing  of  abandoned  mine, 

nuisance,  unfenced  shaft  or  side  entrance  may  be,  G59 
old  shafts,  675 
tops  of  shafts,  675 

no  liability  where  door  left  open,  675 
temporary  removal  for  repairs,  675 
what  sutlicient  fence,  660,  670,  711 
who  bound  to  fence,  659,  660 
fire-clay,  mines  of,  are  within,  639 
flanges,  677 

forgery  of  certificates  of  managers,  655 
gas.     "(See,  under  this  title,  inflammable  gas;  ventilation.) 
general  rules,  668 — 679 

agent,  when  liable  for  breach  of,  679 

breach  of,  by  whomsoever  committed  may  be  offence  by 
owner  agent  or  manager,  668,  679 
except  where  all  reasonable  means  taken  to  prevent,  079 
effect  of  non-compliance,  679 
manager,  when  liable  for  breach  of,  679 
part-owner  may  be  liable  for  breach  of,  679 
"  reasonable  means,"  meaning  of,  679,  681 
"  reasonably  practicable,"  to  be  observed  so  far  as,  668 

meaning  of,  668 
special  rules,  how  far  may  be  suspended  by,  698 
working  miner  may  be  liable  for  breach  of,  679,  720 
girl,  employment  of,  above  ground,  610,  641 

below  ground  prohibited,  640 
non-compliance,  effect  of,  641,  642 
temporary  provision,  691,  692 
meaning  of,  689 

misrepresentation  as  to  age,  685 
register  of  girls  employed,  641 
guides  for  working  shaft,  677 
gunpowder.    (See  Explosives.) 
hard  labour  for  offences  under,  684 

horns,  677  ,  „._    „_„ 

imprisonment  for  forging  &c.  certificate  of  manager,  6o5,  bob 
offence  endangering  life  or  limb,  684 

indicators,  677  .  ■,  ^       .     cm 

inflammable  gas,  inspection  and  report  as  to,  bbJ  „„„:^„„f= 

power  to  make  special  rules  for  prevention  of  accidents 

from,  698 
injunction  in  case  of  breach  of  provisions  as  to  shafts,  649 

notice  of  intention  to  apply  for,  649 
injuring  or  defacing  notice,  abstract,  special  and  proposed  rules,  bHi 
inquests,  666,  668 

disqualification  to  serve  on  jury,  667 
inspector  or  reprcs.  of  Sec.  of  State  to  bo  present.  66/ 
interment,  order  for,  667 
non-compliance,  effect  of,  668 
notice  to  inspector  of,  667 

witnesses,  667,  668  rKo  n^i 

inquirv  into  competency  of  manager  or  undcr-manager,  053,  054 
cancellation  or  suspension  of  certificate,  654 
conduct  of.  65^,  654 
costs  of,  654,  6.55  _ 

Sec.  of  State,  of,  how  provided,  055 
court  for,  054  , 

power  to  require  certificate  to  be  delivered  up,  054 

penalty  on  non-compliance,  054 
public,  is,  653 
report  of  result,  054 
when  may  l)e  ordered,  053 
witnesses,  054 

expenses  of.  054 
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COAL  IMINES  REGULATION  ACTS— continued. 
inspection  of  hooks,  078 

inachinery,  daily,  670 

report,  070 
mine  before  each  sliift,  009,  700 
during  shifts,  ()09,  070 
how  to  be  made,  009 
report,  669 

to   be  entered   in   book   and  open  to  workmen, 
669 
stations  for,  609 
mine  &c.  in  case  of  investigation  as  to  accidents,  663 
mine  on  belialf  of  workmen,  678,  679 
report,  678,  679 

to  be    sent  to  inspector   in  case  of  danger,  679 
shafts,  weekly,  670 
report,  670 
inspectors,  060 — 664 
annual  reports,  603 
appointment,  000 

in  Wales  and  Monmouthshire,  660 
notice  to  be  gazetted,  660 
continuation  of  existing,  690 
disqualifications  to  he,  661 

Explosives  Act,  may  he  directed  to  act  as  inspectors  under,  674 
inquests,  duties  at,  067 
inspection  and  inquiry,  powers  of,  661 
Met.  Mines  Act,  may  be  directed  to  act  under,  712 

under,  may  be  directed  to  act  as  inspectors  of  coal 
mines,  660 
notice  by,    of   cause   of   danger,  661,  662.     (See,  under  this  title, 

danger.) 
notification  of  accident  to,  057,  658 

death  from  accident,  658 
powers,  601 
prosecutions  by,  685 

by  agent  of,  727 
publication  of  reports,  664 
removal,  660 
reports,  663 

salaries  and  expenses,  061 
special  report  as  to  accident  causing  death  or  personal  injury,  663 

rules,  duties  as  to,  681,  682 
wilful  obstruction  of,  661 
*'  interested  in  the  minerals,"  ineaning  of,  COO,  689 
interment,  coroner  may  order,  067 
interpretation  of  terms,  088 — 690 
Ireland,  application  of  Act  of  1887  to,  090 

of  penalties  in,  087 
jury  at  inquests,  who  disqualified  to  serve  on,  007 
lamp  stations,  671 

lamps,  071,  098,  700.     (See,  under  this  title,  safety  kuiips.) 
lease,  holder  of  expired,  is  not  an  "  owner,"  689 
lessee  is  "owner,"  688,  689 

lowering  and   raising   apparatus,  age   and    attendance   of    engineman 

for,  670 
break  and  indicator,  077 
cage,  cover  for,  077 
drum,  677 

single-linked  chains,  677 
speed  of  winding  up,  077 
to  he  provided  at  each  shaft,  648 
lucifer  matches  &c.,  prohibition  as  to,  671 
machinery,  daily  inspection  of,  and  report,  670 

fencing  of,  677 
manager,  651.     (See,  under  this  title,  owner  agent  or  manager.) 
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manager, 

appointment,  651 

cancellation  or  suspension  of  certificate,  653 — 655 

certificate   of   competency  of,   652,   653.     (See,   under    this   title, 

certificate  of  coinjjctency.) 
contractor  for  mineral  or  person  employed  bv  contractor  cannot 

be,  652 
daily  supervision  of  mine  by,  651,  652 

examinations  for,  652,  653.     (See,  under  this  title,  exami7mtio7is.) 
inquiry  into  compGtencyof,653 — 655.  (See,  under  this  title,  iJi^ztir;/.) 
liability  for  working  without,  651 

how  far  appointment  of  manager  relieves  owner  and  agent 

from,  681 
where  not  more  than  thirty  persons  employed  below  ground,  651 
reasonable  means  taken  to  comply  with  provision,  651 
notice  to  inspector  of  nomination  of,  651 

nomination  of  temporary  manager,  651 
qualification,  651,  652 
rules,  liability  as  to,  679,  680 
temporary,  651 

notice  of,  651 
ventilation,  liability  for  defective,  668 
manholes,  674,  675 
mine,  meaning  of,  639,  688 

parts,  division  into,  650 
arbitration,  650 
each  part  separate  mine,  650 
objection  by  Sec.  of  State,  050 
whether  subject  to  Acts  how  decided,  687,  728 
miner,  liability  for  breach  of  rules,  679,  680 

report  to  inspector  of  proceedings  against,  685 
"  mineral  contracted  to  be  gotten,"  meaning  of,  644 
misdemeanour,  forging  &c.  as  to  certificates  a,  655,  656 
notice  of  abandonment  or  discontinuance,  658,  659 

change  of  name  of  mine  or  of  owner  agent  or  manager,  659 

officers  of  company,  659 
opening  new  shaft,  658,  059 
parts  of  mine  separately  worked,  6.50 
re-working  after  abandonment,  058,  659 
notices,  pulling  down  or  defacing,  683 

service  of,  687,  688 
nuisance,  unfenced  shaft  or  side-entrance  may  be,  659 
offences,  imprisonment  for,  where  life  or  limb  endangered,  684 
with  or  without  hard  labour,  084 
penalties,  683,  684 
proceedings  under  other  Acts  not  restricted,  686 

adjournment  to  enable,  to  be  taken,  686 
prosecution  of,  684,  085 
same  offence  not  twice  punishable,  080 
summarv  proceedings,  084,  085 
who  liable  for,  083 
opening  new  shaft  or  seam,  notice  of,  058,  059 
other  persons  interested  in  minerals,  meaning  of,  000,  089 
owner,  meaning  of,  088, 089 

contractor  for  working  coal  mines  liable  as,  088 
includes  any  one  of  two  or  more  co-owners,  6H9 
not  include  holder  of  expired  lease,  089 

recipient  of  rent  because  also  a  lessee,  089 
owner  agent  or  manager, 

aVjandonment  of  mine  &c.,058,  039 
accidents,  notice  as  to,  058 
cause  of  danger,  failure  to  remedy,  002 
check-weigher,  interference  with,  046,  097 
employment,  breach  of  provisions  as  to,  041,042 

exemption  where  misrepresentation  as  to  age,  OS.") 
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owner  agent  or  manager, 

general  rules,  liability  in  respect  of,  668,079 

imprisonment  for  offence  endangering  life  or  limb,  684 

may  be  liable  for  breach  of   rules  by  whomsoever  committed,  068, 

079, 680 
plans  of  mines,  057 
"  reasonable  means,"  079,  081 
restriction  on  prosecution  of,  685 
returns,  056,  057, 094—696 
shafts,  provisions  as  to,  648 — 650 
special  rules,  680 — 683 
working  without  manager,  651 
part-owner  is  "  owner,"  689 

liability  of,  for  breach  of  rules,  679,  680 
parts,  division  of  mine  into,  050.     (See,  under  this  title,  mine.) 
penalties,  amount  of,  683,  684 
application  of,  687 
in  Ireland,  687 
higher  under  another  Act  not  precluded,  086 
recovery  of,  084 
pit-banks.     (See  Pit-banks.) 

plan,  abandoned  mine,  of,  to  be  sent  to  Sec.  of  State,  099,  700 
inspection,  restriction  on,  099 
order  for  production  of,  to  Sec.  of  State,  700 
preservation,  099 
scale,  699 
meaning  of,  688 

owner  agent  or  manager,  to  be  kept  by,  057 
liability  for  non-compliance,  057 
production  to  inspector,  057 
scale,  057 
privies,  088 
prosecutions,  684,  685 

restriction  on,  against  owner  agent  or  manager,  085 
when  agent  of  inspector  may  commence,  7'27 
public-house  &c.,  wages  not  to  be  paid  at,  042 
publication  of  Act  of  1887  and  special  rules,  082,  683 
raising.     (See,  under  this  title,  loivcring.) 
"  reasonable  means,"  679,  681 
"  reasonably  practicable,"  668 
recovery  of  deductions  from  wages,  644 
refuge,  spaces  for,  in  underground  ros^ds,  675 

size  of,  675 
register  of  boys  girls  and  women  employed,  641 

non-compliance,  effect  of,  041,  642 
j)roduction  to  inspector,  641 
holders  of  certificates,  653 

cancellation,  record  of,  to  be  entered,  655 
relatives  of  persons  injured,  payment  of  penalties  to,  687 
removing  or  rendering  useless  appliance,  678 
repeal,  092,  696 

repealed  Acts,  construction  of  references  to,  692 
report  as  to  intended  employment  of  boy  below  ground,  041 

non-compliance,  041,  042 
reports  of  Courts  of  inquiry,  004 
examining  boards,  053 
inspection  of  machinery  and  shafts,  as  to,  070 

mines,  009 
insjoectors,  of,  003 

accidents  causing  death  or  personal  injury,  as  to,  063 
partly  printed  and  partly  written,  may  be,  678 
publication  of,  604 
returns.  050,  057 

forms  of,  050,  094—096 

not  making,  effect  of,  650,  657 
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COAL  MINES  REGULATION  ACTS— continued. 
returns, 

publication  of  results,  656 
roads,  675,  676.     (See,  under  this  title,  travelling  roads.) 

spaces  for  refuge  in  underground,  675 
rules.     (See,  under  this  title,  general  rules,  special  rules.) 
safety  lamps,  671 

construction,  671 
examination  before  use.  671 
must  not  be  unlocked,  671 
restrictions  as  to  use  of,  700 
special  rules  as  to,  power  to  make,  698 
stations  for  lighting,  671 
when  compulsory,  671 
valves  for  steam  boilers,  677,  678 
school  fees,  payment  of,  out  of  wages,  642 
Scotland,  application  of  Acts  to,  689,  690 

summary  proceedings  in,  635,  686 
Sec.  of  State, 

accidents,  power  to  direct  investigation  as  to,  668 
application  of  Act,  power  to  determine  as  to,  687,  728     - 
certificates  of  service,  grant  of,  691 
competency   of  manager,  powers  as   to  incjuiries   into,  653 — 

655 
continuation  of  existing  orders,  690,  691 
examinations,  powers  as  to,  652,  658 
explosives,  powers  as  to,  700.     (See  Ex2)losives.) 
inspectors,  powers  as  to,  660 
meaning  of,  688 

objection  by,  as  to  division  of  mines  into  parts,  650 
payment  of  wages   by  weight,  power   to   exempt   from,  643, 
644 
former  i)rovision,  645 
plan  of  abandoned  mine,  preservation  of,  699 
prosecutions,  power  as  to,  685 
reports,  publication  of,  664 
returns,  publication  of  results  of,  656 
revocation  or  alteration  of  orders  or  exemptions,  687 
shafts,  power  to  exempt  from  provisions  as  to,  649,  650 
special  rules,  powers  as  to,  681,  682 
section.     (See,  under  this  title,  jilun.) 

service,  certificates  of,  690,  691.     (See,  under  this  title,  certificates  of 
service.) 
contract  of,  not  avoided  ])y  improper  deductions  from  wages,  044 
of  notices,  687,  688 
proof,  688 
shaft,  agreements  contrary  to  provisions  as  to,  void,  649 
breach  of  provisions  as  to,  648 
casing  and  lining,  675 
dimensions  of  communications  between,  G48 

exception  in  case  of  thin  seams,  650 
distance  between,  648 

exception,  650 
downcast,  option  to  use,  on  notice,  676 
exceptions  from  provisions  as  to,  649,  650 

accident,  siiaft  rendered  unavailable  by,  ((50 
exemption  by  Sec.  of  State,  649 
new  mine  being  opened,  649 
while  shaft  being  snnk,  f')50 
fencing,  659,  675.     (Sei!,  under  tliis  t\t]i:,  frnriitg.) 
injunction  against  breach  of  provisions  as  to,  619 
inspection  of,  and  report,  670 
meaning  of,  6H8 
notice  of  opening,  058 
nuisance,  unfenced  shaft  may  lie,  659 
raising  and  lowering  apparatus  to  bo  kept  at  each,  048 
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shaft, 

signalling,  676,  677 
single,  prohibited,  648 

exceptions,  649,  650 
"working,"  meaning  of,  677,  720 
shale,  mines  of,  are  within,  639 
short  titles,  639,  697,  700 
shots,  firing,  power  to  make  special  rules  as  to,  698 

restrictions  as  to,  672,  673 
signalling,  in  shafts,  676,  677 

travelling  planes,  674 
single-linked  chain,  prohibition  of,  for  lowering  and  raising,  677 
single  shaft,  prohibition  of,  648,  649 
special  rules,  679,  680 
amendments,  682 
arbitration  as  to,  681 
certified  copies  evidence,  682 
coal  dust,  698 

continuation  of  existing,  691 
copies  to  be  supplied  gratis,  683 

enlarged  power  to  make,  under  Act  of  1896.  .697,  698 
establishment,  681 
explosives,  698 

false  statements  as  to  posting  up,  682 
general  rules  how  far  may  be  suspended  by,  698 
inflammable  gas,  698 

inspector,  liability  for  not  transmitting  proposed  rules  to,  682 
lamps,  698 

liability  for  breach  of,  680 
manager,  liability  of,  as  to,  680 

where  rules  not  posted  up  or  copies  supplied,  683 
naine  owner  bound  by,  680 
miner  may  he  liable  for  breach  of,  680 
owner  or  agent,  liability  of,  as  to,  680,  681 

where  rules  not  posted  up  or  copies  supplied,  683 
part-owner,  liability  of,  680 
posting  up,  682,  683 

proposed  rules,  681 
publication,  682,  683 
pulling  down  or  defacing,  683 
Sec.  of  State  may  object  to,  681 

propose  modifications,  681 

special  rules  or  amendments,  682 
shots,  as  to  firing,  698 
signature  of,  by  inspector,  680 
statutory  force  of,  680 
watering,  as  to,  698 
stations  beyond  which  workmen  may  not  pass  before  inspection,  669 
steam  gauges,  678 

stemming  and  tamping,  restrictions  as  to,  672,  674,  700 
stratified  ironstone  mines  are  within,  639 
stretchers,  678 

summary  proceedings  for  offences  and  penalties,  684 
appeals,  684,  685 

removal  of  check-weigher,  646,  684 
restriction  as  to  acting  on  Court  of  Summ.  Jurisd.,  686 
suspension  of  certificates,  653 — 655.     (See,  under  this  title,  certificates.' 
thermometers,  678 
timbering,  676 
treasury,  meaning  of,  688 

travelling  planes,  signalling  and  manholes  for,  674,  675 
roads,  dimensions  of,  675 
manholes  for,  676 

number  of,  to  engine  room  and  boiler  gallery,  675 
securing  roofs  and  sides  of,  676 
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umpire,  665,  666.     (See  Arbitration.) 
underground  planes  and  roads,  674,  675 
under-manager,  appointment  of,  651 

daily  supervision  of  mine  by,  651,  652 
imprisonment  for  offence  endangering  life  or  limb,  684 
liabilities,  652 
qualification,  651,  652 
restriction  on  prosecution  of,  685 
"  ventilating  district,"  673 
ventilation,  general  rules  as  to,  668,  669 
amount  of,  required,  668 
during  temporarj-  suspension  of  work,  668 
improper,  when  manager  may  be  convicted  for,  668 
inspection  as  to,  669,  670 
mechanical  contrivance  for,  to  be  placed  out  of  danger  from 

explosion,  669 
power  of  inspector  to  inquire  as  to,  661 
proceedings  for  breach  of  provisions,  particulars  of  defects 

must  be  stated  in,  668 
periodical  measurements  of  quantity  of  air,  668 

entry  in  book,  668 
return  air  to  be  carried  off  clear  of  fire  used  for  ventila- 
tion, 668 
returns  as  to,  696 
wages,  deductions  from,  643 — 645.     (See,  under  this  title,  deductions.) 
contributions  to   check-weigher's    remuneration,  of,  647 
offences  as  to,  642,  643 
paATnent  by  weight,  648,  644.     (See,  under  this  title,  lueight.) 

of  school  fees  out  of,  642 
public-house  &c.,  payment  at,  prohibited,  642 
water,  dangerous  accumulation  of,  in  adjoining  mine,  662,  670 

provisions  where  dangerous  accumulation  of,  probable,  674 
watering,  power  to  make  special  rules  as  to,  698 
weight,  payment  of  wages  by,  643,  644 

deductions,  043,  644.     (See,  under  this  title,  deductions.) 
exemption  from  obligation  as  to,  643,  644 

previous  law,  645 
mode  of  weighing,  043 
what  required  to  be  weighed,  644 
Weights  and  Measures  Act,  application  of,  647,  648 

inspector  not  to  impede  working,  648 
wilful  damage,  678 
woman,  meaning  of,  689 
women  employed,  register  of,  641 

non-compliance  with  provisions  as  to,  effect  of,  641,  042 
prohibition  of  employment  below  ground,  640 
restriction  on  employment  above  ground,  641,  642 
working  places,  securing  roofs  and  sides  of,  076 

timbering,  676 
workmen,  inspection  of  mine  on  behalf  of,  678,  679 
representation  on  arbitrations,  698 
stations  for,  609 

withdrawal  in  case  of  danger,  070 
inspection  and  report,  070 

COALERY, 

definition  of,  8 

"COALS  AND  COAL  MINES," 

what  included  in  exceptions  of,  30 

COALS  UNDERGONE, 

butty  colliers,  when  not  entitled  to  be  paid  for,  590 

CODICIL, 

devolution  under,  according  to  Derbyshire  custom,  582 
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COIN, 

piiymcnt  of  wages  in,  under  Truck  Acts,  738 

COINAGE, 

of  tin  in  Cornwall  no  longer  necessary,  507  n. 

COKE, 

may  be  "  produce  of  mines,"  20 
ovens.     (See  Nuisance.) 

COLLEGE.     (See  Uiiiv.  and  Coll.  Estates  Act.) 

COLLIERY.     (See  Table  of  Contents.) 

companies,  how  assessed  to  Income  Tax,  G23,  624 
construction  of  liberty  to  drain  water  from  intended,  467 
definitions  and  meaning  of,  8 
trade,  a  species  of,  278.     (See  Trade.) 

COLONIES, 

British  Columbia  Act,  rights  to  mines  under,  592  n. 
British  North  America  Act,  rights  to  mines  under,  592  n. 
cost-book  mines  in,  508 

Crown  grant  in,  not  pass  gold  or  silver  mines  without  express  mention, 
53   591 
Victoria,  591,  592  n. 
Crown  lease  of  mines  in  Nova  Scotia  held  to  include  mines  in  Cape 

Breton,  591  n. 
local  Acts,  mining  rights  in,  regulated  by,  591,  592 
Privy  Council,  decisions  of,  as  to  rights  in  mines  in,  592  n. 

COIMMISSIONERS  OF  WOODS.     (See  Croivn ;  Gloucestershire  Rights  dc.) 

COMMITTEE  OF  LUNATIC.     (See  Lunatic.) 

COMMON  LAW  PROCEDURE  ACT, 
inspection  under,  610 

COMMON  OF  TURBARY.     (See  Custom ;  Prescription.) 
meaning  of,  104 

C01\L\I0N,  TENANT  IN.     (See  Co-oicner ;   Partner.) 

COMMONS.  (See  Custom  ;  Inchsure  Acts  ;  Inclosures  ;  Merton,  Stat,  of ; 
Prescription ;   Wastes.) 

COMMONS  ACT,  1876.     (See  Inclosurc  Acts.) 
materials  for  roads  under,  118 

COIMIMUTATION.     (See  Enfranchisement.) 

COMPANIES  ACT,  1862.     (See  Cost-book  dx.  Comps.) 

business,  winning  minerals  is  a,  within  sect.  4  of,  274  n. 
partnership,  legality  of  mining,  if  formed  before,  508 

since,  508 

COMPANY.    (See  Cost-book  dc.  Comps. ;  Harbour  Comp. :  Lands  CI.  dc.  Act; 
Old  Rail,  and  Can.  Acts ;  Rail,  and  Wat.  CI.  Acts  ;  Stannary  Courts.) 
laches  bv,  less  material  than  by  individual,  214  n. 
Income  Tax,  623—626.     (See  Income  Tax.) 

COMPENSATION.  (See  Brine-rumping  Act  1891 ;  Employers'  Liability 
Act  ;  Fraud  ;  Lands  CI.  do.  Act  ;  Measure  of  JJamagcs ;  Pub. 
Health  dc.  Am.  Act,  1883  ;  Rail,  and  Wat.  CI.  Acts  ;  Roadways  ; 
Support ;    Water.) 

mandamus  to  take  up  award,  381 

setting  aside  verdict  of  jury,  381  n. 

COMPENSATION  BOARD,  396,  398.     (See  Brine-Pumping  Act  1891.) 
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COMPULSORY  PURCHASES.     (See  Lands  CI.  dc.  Act ;  Rail,  ami  Wat.  CI. 
Acts.) 
and  voluntar}-  on  similar  footing  as  to  support,  307 
purchase  without  reference  to  compulsory  powers,  219 

CONCEALMENT.     (See  Fraud.) 

of  ore  with  intent  to  defraud,  when  a  felony,  615 
punishment  for,  615 

CONSEQUENTL\L  DAMAGE.     (See  Measure  of  Damages.) 

effect  of  death  on  right  to  recover  in  respect  of,  445,  446,  614  615  (See 
Death.) 

CONSOLIDATION  OF  VEINS,  581,  583  n. 

CONSTRUCTIVE  POSSESSION, 

agreement  as  to  whole  with  physical  possession  of  part  is  constructive 
possession  of  whole,  54,  602 
contra,  where  agreement  not  enforceahle,  54,  228 
licensee  in  actual  possession  of  one  of  granted  seams  is  in  constructive 
possession  of  others,  264 
of  whole  mine  who  enters  on  part  only  rateable  as  to  part,  54,  634 
rightful  possession   of   part,  constructive  possession  of  whole   where, 

53,  54,  597 
seam,  physical  possession  of  one,  not  of  itself  constructive  possession  of 

all  beneath,  54,  597 
tin-bounds,  rightful  possession  of  one  mine  in,  is  sufficient  possession  of 

all,  54,  495 
wrong-doer,  acts  of  ownership  hv,  in  parts  mav  be  evidence  of  possession 
of  whole,  54,  602  " 
physical  possession  by,  of  part,  not  conclusive  presumption 
as  to  whole,  54,  597 

CONSTRUCTIVE  TRUST, 

arises  on  renewal  of  lease  by  partner,  130,  131 

tiii-bounds,  499 
assignment  of  new  gales  to  trustees  of  forfeited  gales,  562 
delay  fatal  to  enforcement  of,  133.     (See  Delay.) 

CONTAINING  CHAMBER.     (See  L'scr.) 

copyholder,  possession  of  space  created  by  working  is  in,  45 

galea,  where  space  created  by  working  by,  property  vests  m  Crown,  553 

lessee,  possession  of  space  created  by  working  is  in.  44 

lessor,  property  in  space  created  by  lessee's  working  is  in,  44 

life,  possession  of  space  created  by  working  is  in  tcniiiit  for,  44,  82 

lord  of  manor,  property  in  space  created  by  copyholder's  working  is  in,  45 

mine  includes  space  created  by  working,  and  vacuum  after  working,  G — 8 

consequences  where  mine  severed  from  surface,  7,  8 
mineral  generally  not  include  space  created  by  working,  18,  19 

but  context  may  enlarge  meaning,  18,  19 
quarry  probably  includes  space  created  by  working,  8 
remainderman  or  reversioner,  property  in  space  created  l)y  working  by 

tenant  for  life  or  years  is  in,  44 
seam  probably  includes  space  created  by  working,  8 
vein  probably  includes  .space  created  by  working,  8 
years,  po.ssession  of  space  created  by  working  is  in  tenant  for,  I ),  82 

CONTINGENT  REMAINDERISIAN.     (See  Contingent  Hemainders.) 
on  coming  into  esse  may  he.ve  remedy  for  previous  trenpasH,  GOO 

CONTINGENT  REMAINDERS,  TRUSTEES  TO  PRESKltVE. 

may  have  account  for  waste  for  Ijonefit  of  tenant  in  fee  or  tail   not 
in  esse,  09 
injunction,  73 

CONTINUOUSLY  WORK.     (Sec  Lease.) 
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CONTRACT, 

abstract  of  title,  202,  534.     (See  Abstract  of  Title.) 

acceptance  of  title,  taking  possession  not  an,  206 

acts  and  conduct,  implied  from,  198 

construction — contract  or  lease,  197,  198 

copyholds,  as  to,  not  nee.  to  mention  lord's  right  to  mines,  204 

cost-book    CO.,    533—535,    537,    538,    541,    542.        (See    Cost-book    dr. 

Comps. ;  Frauds,  Stat,  of;  Relinquishment  dx. ;   Transfer.) 
covenants  to  be  inserted  when  contract  silent,  211.      (See  Specific  Per- 
formance.) 
dead  rent,  omission  to  stipulate  for,  not  make  contract  for  "all  usual 
covenants  "  void  for  inequality,  209 
reservation  of,  does  not  free  lessee  although  mine  or  quarry 
non-existent,  205 
delay  fatal  to  enforcement  of,  209,  210.     (See  Delay.) 
enfrancht.  (statut.)  not  affect  mines  unless  with  consent    in  writing, 
46,  162,  197,  218 
not  nee.  to  mention  lord's  int.  in  mines,  204 
fraud  a  bar  to  enforcement  of,  207,  208.     (See  Fraud.) 

ground  for  rescission  or  compensation,  218 — 215.      (See  Fraud.) 
Frauds,  Stat,  of,  201,  202,  533,  534.     (See  Frauds,  Stat,  of.) 
local  authority,  notice  by,  should  mention  mines,  if  such  be  intention,  197 
customs,  when  applicable,  not  necessary  to  mention  existence  of 
rights  thereunder,  204 
loss  in  sale  by  Court  between  sale  and  confirmation  falls  on  pur.,  205,  206 
management  in  sale  by  Court  between  sale  and  confirmation,  206 
mistake,  214,  215.     (See  Mistake.) 

opening  biddings,  former  practice  as  to,  not  applicable  to  mines,  206  n. 
part  performance  of,  takes  case  out  of  Statute  of  Frauds,  200,  201 
l^ayment  of  price  dependent  on  capacity  to  sell,  207 
performance.     (See  Specific  Performance.) 

possession,  purchaser  or  lessee  entitled  to,  as  from  contract,  205 
when  purchaser  entitled  to,  where  no  time  fixed,  206 
pre-emption,  covenant  giving  right  of,  runs  with  land,  198 

when  void  for  perpetuity,  198 
"  preservation "  under   Jud.    Rules,   motion    to   restrain    lessee    from 

ceasing  to  pump  is  motion  for,  207 
property  transferred  by  sale  not  by  confirmation  under  sale  by  Court,  205 
quiet  enjoyment,  lessee  entitled  to  covenant  for,  where  third  person 

working,  204,  205 
railway  co.,  notice  by,  should  mention  mines,  if  such  be  intention,  197 
ratification  of  parol,  200 

rescind,  right  of  vendor  to,  when  purchaser  objects  as  to  title  to  mines,  205 
specific  performance  of.     (See  Specific  Performance.) 
speculative  character  of  mining  property  no  bar  to  enforcement  of,  205 
surface  to  centre,  whole  solum  from,  included  in  contract  to  sell  land, 

197,  202 
ten.  for  life,  power  to  carry  out  contract  of  predecessor,  142,  143 

enter  into  contracts,  142 
title,  where  want  of,  to  mines  or  quarries,  vendor  cannot  enforce,  202 

purchaser  may  enforce  with 
compensation,  202 
immat.  that  compensation  difficult  to  estimate,  208 

existence  of  mines  or  quarries  not  proved,  203 
real  owner  has  long  refrained  from  working,  203 
may  not  work  without   consent   of 
surface  owner,  203 
value  insignificant,  203 
contra  where  local  customs  apply,  204 

proof  of  non-existence   of  mines  or  cesser  of 
right  to  work,  203 
but  difficult  to  prove  non-existence,  203  n. 
pur.  knows  of  want  of  title  and  goes  into  pos- 
session, 204 
subject-matter     copyholds      or      enfranchise- 
ments, 204 
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trade,  effect  of  principle  that  mines  a  species  of,  206 
uncertainty  in,  198,  199.     (See  Uncertainty.) 
usual  clauses,  211 

warranty  as  to  existence,  when  no,  and  mine  or  quarrv  non-existent, 
purchaser  or  lessee  bound,  205 
immat.  that  dead  rent  reserved,  205 
waterworks  co.,  notice  bv,  should  mention  mines,  if  such  be  inten- 
tion, 197 
working,  where  mines  exhausted  or  partly  exhausted  by,  purchaser  may 
in  general  enforce,  with  compensation,  202 
contra  where  purchaser  has  known  of  working,  203 
or  of  some  working,  although  not  of  extent,  203,  204 
or  where  third  person  is  in  possession  and  working,  204 
smallness  of  value  of  minerals,  effect  of,  203,  204 
working,  where  mines  exhausted  or  partly  exhausted  by,  vendor  cannot 

in  general  enforce,  202 
works,  purchaser  or  lessee  who,  may  be  ordered  to  pay  purchase-money 
or  amount  actually  due  in  respect  of  rents  into  Court,  98,  206,  207 

CONTRIBUTION,     {^ee  Co-oicncr ;  Cost-booh  dc.  Comps. ;  Partner.) 

CONTRIBUTORIES.     (See  Cost-book  dx.  Cowps.) 

CONVENTION.^RY  TENEMENTS,  48,  49 

CONVERSION, 

necessary  where  residuary  gift  in  will,  61 — 03 
of  share,  on  death  of  partner  in  cost-book  company,  544 

mine  or  quarry,  276 

CONVEYANCE, 

covenants  for  title  in,  224—220.     (See  Title.) 

enfranchisement  (statut.)  not  affect  right  to  mines  unless  with  express 

consent,  40,  162,  197,  218 
"  found,"  meaning  of,  in,  223 
"gotten,"  meaning  of,  in,  223 

land  in,  pri.  fac.  includes  all  from  surface  to  centre,  217 
land-tax,  mines  in  land  sold  for  redemption  of,  not  pass  by,  1 59.  160,  218 
manor,  where  conveyance  of,  will  pass  mines,  217 
parcels.  220—223.     (See  Parcels.) 

Rail,  and  Wat.  CI.  Acts.     (See  Hail,  and  Wat.  CI.  Acts  {purchase).) 
stamps,  226 
waste,  mines  in,  pass  by  general  words  although  existence  unknown,  217 

CONVEYANCING  AND  LAW  OF  PROPERTY  ACT,  1881. 
forfeiture,  provisions  as  to,  253,  266 

assignment  &c.,  not  applicable  to  clause  against,  256 

bankruptcy  or  execution,  on,  how  far  applicable  to  clause  for,  250 

lessee's  breach  of  covenant  as  to  inspection  of  mine  accounts  &c., 
not  applicable  to,  253,  256 

licences,  application  of,  to,  270 

non-payment  of  rent,  not  applicable  to,  256 

service  of  notice,  256 
infant  tenant  in  fee,  lands  of,  demisable  under,  170 
infants,  provisions  autliorising  trust(;es  to  work  on  behalf  of,  78 
manor,  conveyance  of,  includes  mines  &.c.,  'Ill 
mining  lease,  meaning  of,  170  n.,  171  n. 
rent,  meaning  of,  170  n. 
term  enlarged  under,  ownership  of  mines  where,  37 

original  impeachability  of  waste  immat.,  37 

CO-OWNER.      (See    Cost-book    dc.    Coinps. ;    I'artilion  ;    Partition    Acts  ; 
Partner.) 
account,  action  for,  where  appropriation  beyond  share,  1'23 
allowance  for  expenses,  123,  124 
profits  to  be  accounted  for,  123 
appropriate,  no  co-owner  entitled  to,  more  tlian  share,  123 

M.M.  -3  1> 
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contribution,  co-owner  not  in  general  entitled  to,  against  others,  124 

contra  where  others  acquiesce  and  moneys  spent  in  necessaries,  124 
destruction  or  ouster,  there  must  be,  before  remedy  for  interference, 

122,  123 
destructive  waste  restrained,  123 
devolution  of  share  of,  as  real  estate,  275 
lien,  co-owner  not  entitled  to,  124 

contra  where  others  acquiesce  and  moneys  spent  in  necessaries,  124 
manager,  123.     (See  Receiver  and  Manager.) 
mesne  profits  where  interference  with  right  of  working,  122 
occupation-rent  where  interference  with  right  of  working,  122 
ouster,  123 

partners  as  to  third  persons,  co-owners  in  general  are,  124 
partnership  in  working.     (See  Partner.) 
profits,  must  account  for  share  of,  123,  124 
receiver  and  manager,  123.     (See  Receiver  and  Manager.) 
recovery  of  undivided  share  when  interference  with  right  of  working, 

122 
sale,  may  not  generally  have,  150,  151 

under  Partition  Acts,  may  have,  150,  151.     (See  Partition  Acts.) 
specific  performance  refused  as  to  moiety,  where  contract  as  to  whole, 

210 
transfer  share,  may,  149 
trespass  against,  122 
trover  against,  122 
work,  any  co-owner  may  enter  and,  122 

CO-PARCENER.     (See  Co-Owner.) 

CO-PARTNER.     (See  Cost-Book  dc.  Comps.  ;  Partner.) 

COPE,  511,  512.     (See  Derbyshire  Rights  dx.) 

COPPER, 

mills,  application  of  Fact,  and  Work.  Acts  to,  736 
mine,  purser  secretary  &c.  of,  may  be  rated,  G35 

where  gold  or  silver  found  in,  50 — 53.     (See  Roy,al  Mines.) 
smelting.     (See  Nuisance.) 

COPROLITES, 

a  mineral,  10,  736 

under  Fact,  and  Work.  Acts,  736 
application  of  Quarry  Acts  to  place  for  getting,  734 
not  stone  within  Navigation  Act,  10  n. 

COPYHOLD  ACT,  1894.  .161,  162.     (See  Enfranchisement.) 

COPYHOLDER.     (See  C2istom;    Customary  Freeholder ;   Enfranchisement; 
Inclosure  Acts ;   Merton,  Statute  of ;   Prescription;  Support;   User; 
Wastes.) 
Abercarne,  property  of  mines  in  naanor  of,  in,  44  n. 
account  against,  for  improper  workings,  85 

form  of  account,  85  n. 
account  by,  against  lord,  86 

stranger,  603 
acquiescence  followed  by  expenditure  may  bar  remedies,  85,  86 
containing   chamber   of   mine,  interest  in,  45,  99.       (See  Containing 

Chamber.) 
custom,  workings  under.     (See  Custom.) 
death,  right  to  account  not  lost  by,  86.     (See  Death.) 
forfeiture  for  wrongfully  working  new  mines  or  quarries,  85 
Great  Broughton,  property  of  mines  in  manor  of,  45  n. 
injunction  against,  for  improper  workings,  85 
form  of,  85  n. 
by,  for  improper  workings  by  lord,  87 
interloc.  injunction  not  against  lord  where  working  commenced,  87 
unless  in  clear  case,  87 
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marl,  right  to  dig  for,  84 

measure  of  damages  where  lord  improi^erly  works,  87 

money  had  and  received,  action  for,  in  case  of  improper  workings,  85 

new  mines  or  quarries,  copyholder  may  not  i^ri.  fac.  work,  84,  85  ' 

lord  may  not  /);•/.  fac.  work,  86 
open  mines  or  quarries,  copyholder  may  work,  and  appropriate  produce, 

personal  use,  right  of  copyholder  to  dig  new  mines  or  quarries  for,  84 
possession  of  mines  and  quarries  is  in,  45,  84,  86,  99,  603 
prescription,  workings  under.     (See  Prescription.) 
property  in  mines  or  quarries  is  in  general  in  lord,  44,  84,  85,  204 

but  custom  may  vest  it  in  copyholder,  44, 44  n.,  204  n. 
in  minerals  in  general  in  lord,  45 
remedies  for  wrongful  workings  bv,  85 

"  lord,  86 
repairs,  right  to  dig  new  mines  or  quarries  for,  84 
reversioner,  immat.  for  remedy  against  lord  that  copyholder  a,  86 
stones  falling  on  copyhold  land,  rights  as  to,  85 
trespass,  damages  against  stranger  for,  how  divided,  609 
for  improper  workings  bv  copyholder,  85 
"  lord,  80 
workings  by  stranger,  copyholder  may  have,  603 
trover  against,  for  minerals  improperly  worked,  85 
user  of  surface  or  subsoil,  99 — 101.     (See  User.) 
vendor  of  copyholds  need  not  mention  that  property  in  mines  in  lord, 

204 
Wakefield,  property  of  mines  in  manor  of,  in,  44  n. 
waste,  copyholder  who  works  new  mines  or  quarries  commits,  85 
waste,  sand  pits  &c.  in,  may  be  copyholds,  164 

CORNWALL.      (See  Cost-Book   dx.  Comps. ;   Duke  of  Cornicall ;   Stannary 
Courts ;   Tin-Bounding.) 
avoidance  of  lease  or  licence  by  non-working  for  year  and  day,  506 
coinage  of  tin  in,  no  longer  necessary,  507  n. 
customary  rights  in  mines  in,  vendor  need  not  mention  existence  of, 

204 
devolution  of  power  to  take  up  future  rent,  506 

toll  or  ore  rent  reserved  under  power,  506 
drainage  adit,  no  customary  right  to  perpetual  use  of,  506 
evidence   of  custom  in  one  manor   in,  admissible   to  show  custom  in 
other,  105,  111,  112 
notw.  question  is  between  lord  and  tenant,  112,  507 
pleasure  dole,  506  n. 
tin,  duties  of  customs  on,  in,  507  n. 

former  right  of  Crown  to  pre-emption  of,  in,  507  n. 
ore  in,  assessment  on,  507  n. 

sett,  duration  of  agreement  for,  where  no  time  fixed,  506 
title  to  manorial  mines  in,  established  by  acts  of  ownership,  115,  50G 

CORNWALL  SUBMARINE  :MINES  ACT,  49.     (See  Cm<;«;  Duke  of  Corn- 
icall.) 
support  of  buildings,  806,  416 

CORONER,  666— 668,  7](;,  717 

CORPORATIONS.  (See  Bishop  ;  Compani/ ;  Crmrn ;  Dean  and  Chapter ;  Duke 
of  Cornwall;  Ecclcs.  i,easinfi  Acts  ;  (ireenvich  Hospital  Act ;  Parson; 
Prebendary  ;    Univ.  and  Coll.  Estates  Act.) 
have  same  remedy  in  respect  of  subsidence  as  iiidividiial,  1()1 

CORPOREAL, 

hereditament,  open  mines  arc,  216 

query,  whether  new  mines  or  quarricH  arc,  216,  593,  594 

COST-BOOK   AND   STANNARY  COMPANIES.      (See  Partner;    Stannary 
Courts;   Tin-Bounding.) 
abandonment  of  working  bcf(  re  subscription  of  capital,  511 

:{  I)  1 
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iibstract  of  title  to  mines,  piirchaser  of  cost-book  share  not  entitled  to,. 

534 
accident  sick  or  benefit  fund,  deduction  from  wages  for,  in  stann.  co. 

to  be  accounted  for,  524 
not  assets  in  winding  up,  54G.     (See  Wind- 
ing Up  £c.) 
account,  action  by  mortgagee  of  one  x^artner  in  cost-book  comp.  for,  519' 
one  member  of  cost-book  comp.  against  others  for, 
518 
need  not  ask  for  dissolution,  518 
parties  to,  518,  519 
relinquishing  member  of  cost-book  comp.  for,  541 
for,  of  profits  of  particular  share  in  cost-book  comp.,  519  n. 
of  deductions  from  wages  in  stann.  comp.  to  be  posted  up,  524 
forfeited  shares  in  stann.  comp.,  521 
relinquished  shares  in  stann.  comp.,  54-3 
taking  of,  on  relinquishment,  540 
accounts  and  entries  by  purser,  516 

statutory  duty  as  to,  of  agent  of  stann.  comp.,  51G 
auditing  of,  of  unregistered  stann.  comp.,  517 
passing  of,  of  cost-book  comp.,  517 

statutory  duty  to  lay,  before  meeting  in  case  of  stann.  comp.. 
517 
actions   by  and  against  cost-book  comp.  in  partnership  name,  512 
Stann.  Court  may  direct,  in  winding  up,  54G 
additions  to  rules  of  stann.  comp.  by  special  resolution,  518 
admission  of  niembership,  effect  of,  in  action  by  creditor,  527,  528 
adventurers,  meeting  of,  on  formation  of  cost-book  comiJ.,  509 
advertisements  necessary  before  sale  of  property  of  stann  comp.,  544 
agents,  appointment  and  removal  of,  518 

transaction  of  business  by,  51G 
agreement   to   become   member,   effect  of,  on  liability  to   contribute., 

522  n. 
alterations  in  rules  of  stann.  comp.  by  special  resolution,  518 
amalgamation  of  stann.  comps.,  544,  545 
advertisement  of  resolutions,  545 
resolutions  ineffectual  unless  registered,  514,  545 
assignments  of  leases  licences  &c.  must  be  filed,  51G 
attachment  of  debt  due  by  one  stann.  comp.  to  contributory  of  other 
when  both  in  liquidation,  547 
order  for  production  of  list  of  members  &c.  enforceable  by,, 
515 
auction  necessary  before  sale  of  property  of  stann.  comp.,  544 
bankruptcy  of  member  not  dissolve  cost-book  comp.,  548 
bill  of  exchange.     (See,  under  this  title,  negotiable  instruments.) 
borrowing  money,  niember  of  cost-book  comp.  may  not  pn.  fac.  bind 
others  by,  5-30 
purser  of  cost-book  comp.  may  not  2)ri.  fac.   bind 
others  by,  530 
when  borrower  entitled  to  reimbursement,  530,  531 
calls.     (See  Calls  it'-c.) 

capital,  abandonment  of  working  before  subscription  of,  effect  of,  511 
fixed,  seldom  agreed  on,  509 

where  agreement  for,  commencement  of  working,  511 
neces.sary  in  registration,  513 
working  with  smaller  than  agreed,  effect  of,  in  cred.  action,  526- 
captains  sometimes  appointed  for  cost-book  comps.,  509 
change  of  purser,  notice  of,  under  Met.  Mines  Act,  518  n.,  710 
charge,  adjudication  on  validity  and  extent  of,  in  winding  up,  546 

attachment  of  debts  not  to  prejudice,  547 
charging  order,  judgment  creditor  of  member  may  obtain,  532 

other  members  may  purchase  interest  charged,  532 
charity,  cost-book  shares  may  be  bequeathed  to,  544 
check-weigher,  525 
colonies,  cost-book  companies  formed  in,  508 
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collusive  creditor's  action  to  recover  calls,  520 
stay  of,  520 

terms  on  which  stay  ordered,  520 
commencement  of  working  of  cost-book  comp.,  511 
committee  of  management  sometimes  appointed  for  cost-book  comp., 
509,  510 
order  for  inspection  against  member  of,  510  n. 
Companies  Act  1862,  legality  of  cost-book  comp.  if  formed  before,  508 

since,  508 
registration  under,  of  stann.  comp.  optional,  513 
concealment  a  bar  to  enforcing  contract  for  transfer  of  cost-book  share, 

536 
contract.     (See    Contract;    Frauds,    Stat,    of;    Rclinquishmoit    dc; 
Transfer.) 
depriving  miner  of  rights  under  Stann.  Act  1887  void,  525 
for  sale  of  leases  licences  &c.,  filing,  514 
to  take  shares,  rescission  of,  for  fraud,  511 
contribution,  agreement  as  to,  in  cost-book  comp.,  509 

creditor's  action,  payment  of,  immat.  in,  520 
payment  for  goods  by  means  of,  509 
registered  owner  alone  pri.  fac.  liable  for,  537 
transferee  not  liable  for,  537 
winding-up,  when  enforced  in,  522,  523 
contributories,  forfeited  shares,  placing  member  on  list  of,  as  to,  522  n. 
registered  member  alone  may  be  placed  on  list  of,  537 
relinquishing  member   may  have   name  removed  from 

list  of,  542 
transferor  and  transferee  not  both  liable  as,  538 
conveyance  to  member,  not  necessary  in  creditor's  action  to  show,  528 
copy  of  register  of  members,  member  entitled  to,  515 
rules  (if  any),  stann.  comp.  bound  to  file,  515 
inspection  of,  515 
Cornwall  and  Devon,  cost-book  comps.  first  known  and  chiefly  exist  in, 
507 
presumption  that  mining  co.  in,  on  c.-b.  system,  507 
or  Devon,  necessity  to  work  for  metallic  minerals  in,  to  be 
within  and  subject  to  stann.  jurisd.,  508 
cost-book  custom,  recognition  of,  548 

entry  in,  of  arrangement  and  names  and  addresses  of  members, 
510 
resolutions  of  company,  518 
rules  of  company,  510 
evidence,  admissibility  in,  "of  book  purporting  to  be  former, 

512  n. 
inspection  of,  515.     (Sec,  under  this  title,  inspection.) 
persons  whose  names  in,  alone  generally  liable  for  contrib., 

522  n. 
production  of,  order  for,  without  action,  515 

in  creditor's  suit,  530  n. 
signing  of  rules  in,  510 
stamp  not  necessary  for,  510 
credit,  general  intention  in  cost-book  comp.  to  order  goods  on,  509 

right  of  purser  to  order  goods  on,  5(19,  520 
creditor  of  comp.  may  obtain  inspection  of  register  of  mortgages,  614 
production  of  list  of  members,  515 
of  individual  member  of  cost-book  comp.,  rights  of,  532 
judgment  debt,  charging  order  as  to,  532 

execution  cannot    bo  levied    on  property   of 

comp.,  532 
other  members  may  purcliase  interest  charged, 

532 
receiver,  632 
creditor's  action,  collusive,  for  recovery  of  calls,  620  ,    .  ^    roA 

alone  in  general  available  mdep.ot  stnt.,  o-D 
stay  of,  620 
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creditor's  action,  collusive,  for  recovery  of  calls, 

terms  on  which  stay  granted,  520 
supplying,   may    have  action   against    any    member   of  cost- 
book  CO.,  526 
defences  which  will  not  avail,  526,  527 

may  avail.  527 
former  remedv  of,  in  creditor's  suit,  529  n. 

lien,  529  n. 
nee.  to  show  membership  at  date  of  debt,  527 

what  ik  or  amounts  to  membership,  527,  528 
not  nee.  to  show  fhld.  convce.  to  member,  528 
what  are  commenct.  and  end  of  membership,  529 
what  is  evidence  of  supply,  529 
creditors'  rights  not  prejudiced  by  sale  of  property  of  stann.  co.,  544 
damages  for  fraud  in  origin  of  cost-book  comp.,  511,  512 
death  of  member  does  not  dissolve,  543,  544 
debentures,  registration  of,  514 
inspection  of  register,  514 
deposit,  effect  of  payment  of,  on  commencemt.  and  end  of  membership, 
529,  529  n. 
recovery  of,  where  working  abandoned  before  capital  subscribed,. 
511 
effect  of  knowledge  followed  by  laches,  511 
devolution  of  shares  on  death,  543,  544 
discount  on  punctual  pajanent  of  calls,  519 
disputed  debts  or  claims  in  winding  up,  546 
dissolution,  action  for  account  without  claiming,  518 

death  or  bankruptcy  of  cost-book  member  not  a,  543,  544 
on  sale  or  winding  up,  544 — 547 
dividends,  arrangement  for  payment  of,  at  meetings,  517 

effect  of  receiving,  on  right  to  rescind  for  fraud,  511 
documents,  production  of,  515 

in  creditor's  suit,  580  n. 
Duke  of  Cornwall  enters,  position  of  person  on  whose  lands,  416,  530 
England,  cost-book  comps.  in  or.  parts   of,  than  Cornwall  or  Devon,^ 

508 
entries  by  pvirser  in  cost-book,  516 

entry  in  cost-book  of  particulars  of  cost-book  arrangement,  510 
resolutions,  518 
rules,  510 
entry  in  cost-book  does  not  operate  as  transfer  of  shares,  536 

is  2"'' .  /ftc.  evidence  of  transfer,  536 
evidence,  admissibility  in,  of  former  cost-book,  512  n. 

that  delivery  of  cost-book  shares  and  payment 
simultaneous,  535 
of  supply  of  goods,  what  is  sufficient,  529 
what,  purchaser  of  cost-book  share  entitled  to,  534 
execution  against  comp.,  creditor  of  member  cannot  levy,  532 
false  entries  in  cost-book,  liability  for,  516 
file  copy  of  rules,  duty  of  stann.  comp.  to,  515 
fixed  amount,  shares  in  cost-book  comp.  seldom  of,  509 
capital  seldom  agreed  on,  509 

where  agreement  for,  commencement  of  working,  511 

nee.  in  registratioir  of  cost-book  co., 
513 
foreclosure  by  mortgagee  of  one  member  of  cost-book  co.  against  others, 

519 
forfeited  shares,  account  of,  521 

mode  of  dealing  with,  521,  522 
sale  of,  and  position  of  purchaser,  521 
forfeiture.     (See  Forfeiture.) 
formation  of  cost-book  company,  509 
former  member,  liability  of,  in  winding  up,  545 
fraud.     (See  Fraud.) 
Frauds,  Statute  of.     (See  Frauds,  Statute  of.) 


INDEX. 


/  /.) 


COST-BOOK  AND  STANNARY  COilPANIES— co7ihn2M?d. 

freehold  conveyance  to  member,  not  nee.  to  show,  in  creditors'  actn 

528 
friendly  soc,  transfer  of  mine  club  fund  to,  524,  525 
grants  of  right  to  work,  filing  copies  of,  514 
High  Court,  winding  up  in,  493,  494,  545 
holding  out  to  creditors  as  member, 

by  person  who  has  never  been  a  member,  527,  527  n. 
relinqi^ishing  member,  542  n. 
transferor  of  shares,  537  n. 
indemnify  relinquishing  member,  duty  of  cost-book  comp.  to,  542,  543 
transferee  as  to  future    transactions,  transferor  may  agree 
to,  588 
injunction  to  restrain  nuisance,  cost-book  member  who  sells  not  liable 
to,  532 
sale  of  property  of  comp.  at  instance  of  member,  544 
inspection  against  member  of  committee,  order  for,  510  n. 
of  cost-book  &c.,  515 

not  necessarily  granted    because  winding  up    petition 

presented,  515 
right  to,  does  not  extend  to  solicitors  or  agents,  515 
of  register  of  members  by  member,  515 
of  mortgages,  by  member  or  creditor,  514 
of  rules  of  stann.  comp.,  515 
orders  for,  514,  515 
interest,  calls  recoverable  with,  in  purser's  action,  519 

charge  of,  on  calls  unpaid,  519 
interpleader  in  winding  u]),  546,  547 

trial  of  actions  or  issues  directed  on,  547 
intervals  between  meetings,  transactions  of  cost-book  co.  in,  510 
Ireland,  cost-book  comp.  in,  508 

issues,  power  of  Stann.  Court  to  settle,  in  winding  up,  54G 
Judgment  debt,  charging  order  on  cost-book  shares  for,  532 
jurisdiction,  within  and  subject  to  stannary,  where  working  is,  503 
jury,  conclusiveness  of  finding  of,  in  winding  up,  54G 
land,  cost-book  interest  in,  treated  as  personalty,  544 
leases  grants  and  licences  to  work,  filing  copies  of,  514 
lessors  not  prejudiced  on  sale  of  property  of  stanu.  comp.,  544 
licences  to  work,  filing  copies  of,  514 

lien,  adjudication  in  winding  up  on  validity  and  extent  of,  54G 
attachment  of  debt  not  to  prejudice,  547 
for  non-payment  of  calls  in  cost-book  comp.,  521 

enforcement  of,  by  sale,  521 
of  supplying  creditor,  529  n. 

position  of  transferee,  537,  538 
limited  company,  registration  of  cost-book  comp.  as,  513 
list  of  members,  514,  515 

inspect  and  obtain  copy  of,  member  entitled  to,  515 

order,  how  enforced,  515 
production  of,  nieml)er  or  creditor  entitled  to,  515 

order  for,  how  enforced,  515 
statutory  duty  as  to,  514,  515 
machinery  and  plant,  right  of  stann.  minor  to,  where  provided  by  liim- 

self,  525 
majority  in  value  pass  resolutions  in  stann.  comp.,  517 

of  shares  govern  cost-l>ook  comp.,  517 
medical  attendance,  right  to  control  payment  of  deduction  for,  524 
meeting,  calls  must  be  made  at  valid,  519 

of  adventurers  to  form  cost-book  coinp.,  509 
single  member  of  stann.  comp.  not  a,  517 
meetings,  business  transacted  at,  517 

effect  of  attending,  as  .showing  membership,  528 
inter\-als  between,  51G 
of  cost-book  and  stann.  conips.,  510,  517 
member,  effect  of  agreement  tu  become,  on  liability  to  contribute,  522  n. 
holding  out  as,  527,  527  n.,  537  n.,  542  n. 
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member,  injunction  at  instance  of,  to  restrain   sale  of  property  of  co., 

544 

members.     (See,  vinder  present  title,  list  of  members,  register  of  viembers.) 

membership,  effect  of  admission  of,  in  action  by  supplying  creditor,  527, 

528 

necessary  in  such  action  to  show  when  debt  contracted,  527 

metallic  minerals,  necessity  to  work  for,  in  Cornwall  or  Devon  to  be 

within  and  subject  to  stann.  jurisd.,  508 
Met.  Mines  Reg.  Act,  notice  of  change  of  purser  under,  518  n.,  710 
mine  club  fund,  deduction  from  wages  for,  to  be  accounted  for,  524 

not  part  of  assets  in  winding  up,  546.     (See 
Winding  Up.) 
transfer  of,  to  Friendly  Society,  524,  525 
miners,  rights  of,  in  stann.  comp.,  523 — 525 

wages.     (See,  under  this  title,  wages.) 
mining  brokers,  usual  mode  of   contracting  for  sale  of  c.-b.  shares  is 

through,  534 
mistake,  admission  of  membership  made  by,  effect  of,  527,  528 
mortgagee  of  one  partner  may  have  account  and  foreclosure  agst.  others, 

519 
mortgages,  register  of,  limited  stann.  comp.  bound  to  keep,  514 
inspection  of,  by  creditor  or  member,  514 
order  for,  514 
Mortmain  Acts,  cost-book  shares  not  within,  544 
name  of  cost-book  system,  origin  of,  510 

partnership,  actions  by  and  against  cost-book  comp.  in,  512 
negotiable  instruments,  purser  or  member  may  not  pri.  fac.  bind  in 
respect  of,  531 
drawer  maker  acceptor  or  indorser  alone  liable,  531 
liability  of  purser  who  accepts  per  procuration,  531 
where  member  liable,  531 
new  shares,  issue  of,  seldom  provided  for  in  cost-book  comp.,  509 
nominee,  effect  of,  purchasing  cost-book  shares  in  name  of,  539 
notice  of  meeting,  special,  what  is,  517 
to  purser  on  relinquishment,  539 
to  quit,  in  case  of  stann.  miner,  525 
nuisance  by  cost-book  comp.,  liability  of  member  for,  532 
parol  contract  for  transfer  of  cost-book  shares  generally  good,  534 

transfer  of  cost-book  shares  generally  good,  535 
parties  to  action  for  account,  518,  519 

partner  may  transfer,  effect  of  partnership  provision  that,  538 
partnership,  application  of  principles  of  ordinary,  to  cost-book  co.,  548n. 
comp.  working  within  and  subject  to  stann.  jurisd.  is  not, 
508 
payment  and  delivery  taking  place  simultaneously,  evidence  of,  535 
personalty,  cost-book  interest  in  land  treated  as,  544 
plant,  right  of  stann.  miner  to,  where  provided  by  himself,  525 
production  of  cost-book  &c.,  member  may  obtain  order  for,  515 
in  creditor's  suit,  530  n. 
list  of  members,  member  or  creditor  entitled  to,  515 
order  for,  how  enforced,  515 
promissory  note.     (See,  under  this  title,  negotiable  instruments.) 
prospective  expenses,  calls  for,  519,  521 

prospectus,  admissibility  in  evidence  in  action  on,  of  former  cost-book, 
512  n. 
and  rules,  effect  of  conflict  between,  512 
purser,  accounts  and  entries  by,  516 

action  in  name  of,  to  recover  calls,  519 

what  to  be  alleged  and  proved  in,  519  n. 
appointment  of,  509,  518 
notice  of  change  of,  under  Met.  IMines  Reg.  Act,  518  n.,  710 

to,  on  relinquishment,  539 
piower  of,  to  borrow  money,  530 

draw  bills  of  exchange  &c.,  531 
order  goods  on  credit,  526 
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purser,  removal  of,  518 

transaction  of  business  by,  516 
pursers'  suit,  522  n. 

rateability  of  members  of  c.-b.  no.,  512,  635 
ready  money  principle,  cost-book  comp.  carried  on  upon,  530 
receiver,  judgment  creditor  of  member  may  obtain,  532 
recognition  of  cost-book  custom, 

existence  and  nature  of,  recognised  in  Stann.  Courts,  548 

of,  recognised  by  Legislature,  548 
no  judicial,  in  ordinary  Courts,  548 
rectification  of  register  of  members  by  Stann.  Court,  489,  492,  515 
or  by  High  Court  at  option  of  applicant,  492 
reason  why  option  given,  492 
register  of  members  of  stann.  comp.,  514,  515 

effect  of  entering  name  in,  without  authority,  528 
inspection  and  copies  of,  515 
must  be  kept  at  registered  office,  515 
rectification  of,  489,  492,  515 
registered  office  of  stann.  registered  comp.,  514 

owner  alone  entitled  to  benefits  of  membership,  537 

liable  for  calls  or  contributions,  522  n.,  537 

to  be  placed  on  list  of  contributories,  587 
registrar's  office  of  Vice- Warden's  Ct.  authorised  by  Comp.  Act  to  be 

one  of  offices  for  registration,  514  n. 
registration  and  winding  up,  effect  of,  on  former  cost-book  member,  513, 
522  n.,  529 
of  c.-b.  CO.,  effect  of,  on  right  to  rescind  for  fraud,  511 

whether  within  or  without  stann.  limits,  513 
stann.  comp.  not  l)eing  cost-book  comp.,  512 
optional  in  stann.  comp.,  whether  c.-b.  or  not,  513 
without  authority,  effect  of,  528 
reimbursement,   where   borrower  entitled   to,    from   cost-book   comp., 

530,  531 
relinquishment.     (See  Belinquishnicnt  dx.) 
removal  of  agents  of  cost-book  company,  518 
rescission  of  contract  to  take  or  buy  shares.     (See  Fraud.) 
resolution,  special,  what  is,  517 
resolutions,  entry  of,  in  cost-book,  518 
rules  of  cost-book  company, 

effect  of  conflict  between,  and  prospectus,  512 
entry  of,  in  cost-book  and  signature,  510 
expressly  defined,  now  usual,  510 

contra  formerly,  510 
members  may  not  be  bound  by  anything  not  appearing  in,  511  n. 
where  rules  depart  from  custom,  comp.  not  cost-book,  510 
where  written  rules  necessary,  513 
of  stannary  company,  518 

alterations  and  additions,  how  made,  518 

what  may  not  bo  made,  518 
duty  to  file  copy,  515 

inspection  of,  515 

order  for,  515 
sale  for  non-pavment  in  creditor's  suit,  529  n. 
of  calls,  521 

contribution,  522  n. 
of  forfeited  shares  in  stann.  comp.,  521 

property  of  stann.  comp.  under  special  resolution,  514 

injunction  by  nienilier  or  creditor  to  restrain,  514 
lessors  or  creditors  not  prejudiced,  544 
public  auction  and  advertisementki  ncccKKary,  614 
relinquished  shares  in  stann.  comp..  543 
share  of  judgment  del)tor  for  private  debt,  632 
scrip  mine  same  as  cost-book  mine,  508 
secretary  sometimes  appointed  in  cost-book  comp.,  510 
set-off,  attachment  of  debts  not  to  prejudice,  547 
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shares,  agreement  in  cost-book  comp.  upon  number  of,  509 

of  fixed  amount,  seldom  in  cost-book  comp.,  509 
signing  of  cost-book,  510 

rules  in  cost-book,  510 
special  notice  of  meeting,  what  is,  517 

resolution,  what  is,  517 
specific  performance,  action  for,  to  compel  substitution  of  names  in 

c.-b.,  536 
stamp,  cost-book  not  require  agreement,  510 

request  or  authority  to  register  transfer  requires  sixpenny,  536 

penalty,  536 
transfer  valid  without,  536 
Stann.  Act  1887,  contract  depriving  miners  of  rights  under,  void,  525 
Courts.     (See  Stann.  Courts.) 
jurisdiction,  working  within  and  subject  to,  508 
stay  of  proceedings  in  collusive  creditors'  action,  520 

terms  on  which  stay  granted,  520 
winding  up,  545 
"  subsist,"  524 
Summ.  Jurisd.,  powers  of  Courts  of,  as  regards    sums  due  to  stann. 

miners,  525 
supply  of  goods,  what  sufficient  evidence  of,  529 

tools  and  materials  in  case  of  stann.  comp.,  525 
title,  what  evidence  of,  purchaser  of  cost-book  share  entitled  to,  534 
tort  by  cost-book  comp.,  liability  of  member  for,  532 
transfer.     (See  Transfer.) 

trust  for  cost-book  comp.  of  grant  from  owner  of  soil  seldom  declared,  509 
vouchers,  custody  of  cost-book,  516  n. 
wages  of  miners  in  stann.  comp.,  523,  524,  545,  546 
account  house  of  mine,  to  be  paid  at,  524 
current  coin,  must  be  paid  in,  524 

deductions  from,  for  mine  club  &c.  to  be  accounted  for,  524 
distress  for,  523 

entry  of  sum  due  for,  on  miner  leaving  or  dying,  523 
first  charge  on  assets  of  comp.,  are,  523 
medical  attendance,  right  to  control  pavment  of  .sum  deducted 

for,  524 
sheriff  on  executing  process  to  add  sums  due  for  wages,  523 
"  subsist,"  524 
Summ.  Jurisd.,  Courts  of,  when  disputes  as  to  wages  may  be 

heard  by,  525 
time  for  payment  of,  where  miners  employed  by  contract  under- 
ground, 523,  524 
winding  up,  to  be  paid  in  priority  in,  545 
Wales,  cost-book  companies  in,  508 

winding-up,  489,  490,  493,  545—547.     (See  Winding  L'p  dc.) 
working,  effect  of  abandoning,  before  subscription  of  capital,  511 
commencement  of,  of  cost-book  comp.,  511 
within  and  subject  to  stann.  jurisd.,  meaning  of,  508 
written  rules,  where  necessary  for  cost-book  comp.,  513 

COUNTY  COUNCIL. 

Brine-Pumping  Act,  cannot  claim  compensation  under,  899 

compulsory  purchase  l)y,  153  n. 

powers  as  to  resumption  of  allotments  for  mining  purposes,  195 

COUNTY  COURT. 

Derbyshire  Rights  ifcc, 

"  cope,"  enforcement  of  i^ayment  of,  in,  582 
damage  for  exercise  of  working  rights,  recovery  of;  in,  579  n. 
execution  in,  of  judgment  or  order  for  payment  in  Barmote  Court,  578 
unwatering  mines,  recovery  of  compensation  for,  589 

Employers'  Liability  Act,  action  under,  to  be  brought  in,  742 

Gloucestershire  Rights  &c., 

recovery  of  rent  or  royalty  in,  556,  558,  559 
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Rivers  Pollution  Prevention  Act,  offences  under,  restrainable  by,  4G5 
transfer  of  stannary  jurisdiction  to,  486.     (See  Stawianj  Courts.) 

COUNTY  RATES, 

rateability  of  mines  and  quarries  to,  627,  628 

COURT, 

pay  into,  purchaser  or  lessee  working  may  be  ordered  to,  98,  206,  207 
sale  by.     (See  Contract ;  Cost-Book  dx.  Comps.) 

COURTS.  (See  Barmote  Courts;  Coal  Mines  Reg.  Acts;  County  Court; 
Gloucestershire  Rights  lU. ;  Met.  Mines  Reg.  Acts;  Stannary  Courts; 
Victoria.) 

COVENANT.  (See  Contract ;  Gloucestershire  Rights  dr.  ;  Lease;  Siyecific 
Performance;   Title.) 

COVER-OVERHEAD,  677,  720 

CREDITORS.     (See  Cosi-Book  dx.  Comps. ;  Derbyshire  Rights  dc. ;  Partner.) 

CREDITOR'S  ACTION.     (See  Cost-Book  dx.  Comps.) 

CRICH,  570  et  scq. 

CRIME.  (See  Coal  Mines  Reg.  Acts;  Larceny;  Malicious  Injuries;  Met. 
Mines  Reg.  Acts  ;  Misdemcanotir ;  Setting  Fire  ;   Water.) 

CROPS. 

covenant  in  lease  to  compensate  for  damage  to,  24/ 

CROWN,  ^   .    .      ^^^ 

Cornwall,  former  right  of  pre-emption  of  tin  in,  50 (  n. 

Submarine   ISIines  Act.   rights  of   property  under,  49.     (See 

Duke  of  Cornwall.) 
working  under,  416 

compensation — restrictions  as  to  rights,  416 

support  for  buildings,  306,  416 

water  easements,  416,  467 

way,  rights  of,  416 
Crown  Lands  Act,  rights  of  working  under,  416,  417^ 

compensation— restrictions  as  to  rights,  416,  4^17 

support  for  piers  and  other  structures,  306,  417 

water  easements,  403,  417 

wav.  rights  of,  371,  417  .       ,r.      t^    •     i  ■      n-  1 1.  t-.  \ 

Derbvshire,  rights  in  respect  of  lead  mines  in.  (Sec  Derbyshire  Rights  dc.) 
exchange  mines  or  quarries,  power  of  Coumi.  of  Woods  tu,  158 
fines  on  leases,  188  n-  ?*    /■    \ 

Forest  of  Dean,  rights  in.     (See  Gloucestershire  Rights  dx.) 
Gloucestershire,  rights  in.     (See  Gloucestershire  Rights  dx.) 
gold  mines  excepted  from  leasing  powers,  187 
High  Peak,  rights  in.     (See  Derbyshire  Rights  dx.) 
King's  Field  in  High  Peak  and  Wirksworth.    (See  Derbyshire  Rights  dc.) 
land  tax,  power  to  sell  for  the  rcdoniption  of,  158 
lands  managed  by  Comni.  of  Woods,  158  ,„ih7 

lease  for  sixty-three  years,  power  of  Comm.  of  Woods  to,  18/ 
terms  and  conditions,  188 

licences,  188 

Man,  rights  in  Isle  of.     (See  Man,  hie  of.) 

new  as  well  as  open  mines  may  be  leased,  188  iJr„,nn 

Nova  Scotia,  lease  of  mines  in,  held  to  include  mines  in  Cape  Breton, 

purchase  mines  or  quarries,  power  of  Comm.  of  Woods  to,  158 
rent,  application  of,  under  lease,  188  ,oTicfl 

on  lease  may  be  in  money  or  kind  &c.,  187,  iba 
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rivers,  right  of  property  in  mines  or  quarries  under  beds  of  navigable,  41 

Royal  Mines.     (See  Roi/al  Mines.) 

St.  Briavels,  rights  in  Huirdred  of.     (See  Gloucestershire  Riglits  dc.) 

saltpeti'e,  rights  as  to,  410  n.,  427 

sea,  right  of  property  in  mines  or  quarries  under,  41 

sea-shore,  rights  of  property  in  mines  or  quarries  under,  41,  42 

but  right  may  be  shown  to  be  in  subject,  42 
sell  mines  or  quarries,  power  of  Comm.  of  Woods  to,  158 
silver  mines  excepted  fronr  leasing  powers,  187 
treasure  trove,  right  to  dig  for,  in  land  of  subject,  410  n. 

and  to  carry  away,  427 
Wirksworth,  rights  in.     (See  Derbyshire  Rights  Ac.) 
woods  &c.,  consent  of  Comms.  nee.  before  taking  road  materials  from, 
117,  118 

CROWN  LANDS  ACT.     (See  Croum.) 

CUICUNQUE  ALIQUID  CONCEDITUR  dc,  279 

CUMBERLAND, 

obsolete  customs  in,  591  n.  , 

CURTESY,  TENANT  BY, 

is  impeachable  of  waste,  64 

CUSTOM,     i&ee  Cornwall ;  Cost-Bool-  dx.  Comps. ;  Cumbcrlnnd;  Derbyshire 
Rights  dc;  Devonshire;  Durham;  Gloucestershire  Rights  dc ;  Man, 
Isle  of ;   Somersetshire;  Staffordshire;   Tin-Bounding ;   Yorkshire.) 
agricultural  leases,  c.  for  lessee  to  appropriate  flints,  18,  67 
approve  other  than  under  Statute  of  Merton,  custom  mav  entitle  lord 

to,  163 
cost-book  shares,  admissibility  of  evidence  as  to  sales  of,  534,  535 
devolution  of  fixtures  sometimes  determined  by,  278 
legal  damage,  doubtful  whether  compens.  by,  for  act  not  being,  455 
minerals,  meaning  of,  may  be  restricted  by,  17, 18 
prescription  and  custom,  difference  between,  102  n. 
requisites  of,  102  n.,  305 

support  for  land  in  natural  state,  custom  may  exclude  right  of,  303 — 306 
freeholds  and  copyholds,  no  difference  between,  305 
nee.  to  show  custom  and  its  existence  at  time  of  severance,  305 
where  paying  compensation  jjart  of  custom,  303,  304 

not  j)art  of  custom,  303 — 305 
right  of,  independent  of  whether  workings  according  to  custom,  284 
wastes,  lord's   right  to  withdraw  support  from,  mav  be  limited 
by, 293 
right  by  custom  to  withdraw  support  from,  305,  306 
withdrawal  of,  may  entail  liability  if  working  contrary  to  custom, 
297,  302 
user,  right  of,  of  lord  of  manor, 

lord  may  by  custom  dig  pits  or  deposit  rubbish  &c.,  on  cphld.,  120 
customary  user  must  not  be  without  limitation,  121 
bad  if  it  would  make  copyhold  tenmt.  useless,  121 
may  by  cust.  use  subsoil  of  cphld.  for  carre.  of  mnrls.,100, 120 
dig  pits  or  deposit  rubbish  on  wastes,  120, 121 
right  of,  for  neighbour,  418 

compensation  for  damage  payable  once  for  all,  418 
no  liability  for  future  damage  from  same  cause,  418 
yoid  because  unreasonable,  meaning  of  custom  being,  102  n. 
wastes,  validity  and  evidence  of  customs  as  to,  103,  104,  163,  164,  293, 

305, 306 
water,  customary  right  to  foul,  462 
way,  customary  rights  of,  442  n. 
Workings.     (See,  under  present  title,  7iscr.) 

concurrent  customs,  one  for  lord  and  other  for  copyholder,  115 
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Workings, 

copvholder  for  life  or  inheritance  mav  by  custom  work  in  wastes, 
103, 104 
mav  bv  custom  work  new  mines  or  quarries  in  copy- 
hold, 109, 110 
or  dig  sand  or  clay  for  sale,  109 
or  lord   may  not  in  absence  of  c.  wrk.  new  mines  or 
quarries,  80 
Crown  quarries,  gales  of,  not  gi'antable  by  ciistom  without  accounting 

for  proceeds,  103 
customary,  admissibility  of,  to  negative  custom,  113 

freeholder,  customary  right  of,  to  work,  109 
evidence  of  custom  as  to  different  kind  of  mineral,  112 
evidence  of  custom  as  to  neighbouring  manor  not  in  general  ad- 
missible, 105,  111,  112 
contra  in  Cornwall  and  Derbyshire,  105, 112 

manor  having  physical  simil.,  as  in  fens,  105 
immat.  in  gen.  that  one  manor  subinfeud.  of  other.  111 
particular  tenements,  custom  for,  not  provable  by  gen.  c,  105 
•  reputation,  admissibility  of  general  evidence  of,  105 

evidence  of  custom  as  to  timber,  112 

old  deed  or  customary  may  negative  custom  not  men- 
tioned, 113 
highwavs,  no  right  by  custom  in  surveyors  &c.  of,  to  take  stones 

&c.,  103 
inhabitants,  no  right  by  custom  in,  to  take  sand  &c.,  102,  103 
injunction  to  restrain  improper  exercise  of  profit  a  prendre,  lOi 
Irish  holding  and  Ir.  Act,  44  &  45  Vict.  c.  49.  .104,  105 
jury,  custom  is  question  of  fact  for.  111 

lessee  mav  have  custom,  right  to  work  and  appropriate  minerals,  67 
limit,  imiiiat.  that  cust.  right  of  cphldr.  in  cphld.  be  witht.,  110, 114 
limited  owner  may  have  custom,  right  to  work  and  appropriate 

minerals,  G7 
lord  may  by  c.  dig  pits  and  work  new  ms.  or  qs.  in  cphld. ,100,113, 120 
or   cphldr.   may   not   in   absence   of   c.   work   new   mines   or 
quarries,  86 
occupant  mav  claim  profit  a  prendre  in  waste,  doubt  if,  104 
omis  on  copvholder  to  show  customary  right  to  work  new  mines.  Ill 
Prescription  Act  not  afiect  claim  by  copyholder  to  work  in  cphld., 

110 
profit  a  prendre  seldom  claimable  by  custom,  102 

immat.  that  exercise  of  custom  be  ancient  and  clear,  103 
reason  why  not  so  claimable,  100 
restriction,  profit  a  prendre  not  c]ainial)le  without,  104 
shore,  right  of  digging  gravel  on,  for  ballast,  105 
thirty  years,  if  existence  of  custom  inferable  not  necessary  to  show 

enjoyment  for.  111 
turbarv,  common  of,  must  be  claimed  for  ancient  buildnig,  and  to 
be  spent  there,  104,  100,  107 
occupant  cannot  claim,  104 
wantonly,  lord  of  manor  restrainable  if  be  digs,  115 
waste,  person  improperlv  exercising  profit  a  prendre  comnnts,  104 
wastes,  copvholder  for  life  or  inheritance,  may  by  custom  work 
ill,  103  ,    .  .  .      ^ 

doubtful  whether  lord  can  by  custom  work   in,  without 

leaving  common,  113 
he  perhaps  may,  if  bound  to  compensate,  115 

CUSTOMARY,  ^         ..        ,   ,,„ 

admissibility  in  evidence  of,  to  negative  custom  not  mentioned,  113 

CUST0:MARY  FREKH0LDP:K.     (See  Copyholder.) 

custom  mav  entitle,  to  work  new  mines  or  quarries,  109  ,.        .r 

evidence  that  he  is.  fact  that  tenant  liaH  no  property  in  mines  often,  45 
possession  of  mines  and  quarries  in,  45,  87 
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property  in  mines  and  quarries  in  general  in  lord,  -15,  87 

bnt  may  be  shown  to  be  in  tenant,  46 
workings  by,  on  similar  footing  to  those  of  copyl.older,  87 

CUSTOMS.     (See  Custom.) 

duties  of,  on  tin,  507  n. 

CUTS-OUT,  558,  558  n. 

DAIMAGE.      (See  Brine-Pumping  Act ;    Malicious  Injuries ;    OH  Bail,  and 
Can.  Acts;  Rail,  and  If'at.  CI.  Acts;  Supjyoi't.) 
wilful,  to  appliances  under  Coal  Mines  Reg.  Acts,  678 
]\Iet.  Mines  Reg.  Acts,  721 

DAMAGES.  (See  Co-owner ;  Copyholder;  Cost-book  dx.  Comps. ;  Derbyshire 
Bights  dx. ;  Fraud;  Gloucestershire  Rights  dc. ;  Zcase ;  Life  or 
Years,  Tenant  for ;  Mcasmx  of  Damages  ;  Old  Rcul.  and  Can.  Acts  ; 
Partner ;  Rail,  and  Wat.  CI.  Acts ;  Roadways ;  Stannary  Courts ; 
Support ;  Transfer ;  Trespass ;  User ;  Water.) 
consequential.     (See  Measure  of  Damages.) 

to  trade,  through  withdrawal  of  support,  296,  297 
inquiry  as  to,  for  delay  in  working,  add.  to  p.  347. 

DANGER.     (See  Coal  Mines  Reg.  Acts ;  Met.  Mines  Reg.  Acts.) 
to  life  involved,  injunction  not  granted  if  probable,  250 

DEAD  RENT.     [See  Gloucestershire  Rights  dc. ;  Lease;  Roycdty.) 
accidents,  must  be  paid  notwithstanding,  233,  257 
actually  worked,  payable  although  mine  never,  233 
average  clause,  237 

effect  of,  237,  238 
contract   stipulates  for  "all  usual  covenants,"  effect  of   omitting   to 

stipulate  for  dead  rent  where,  209 
covenant  to  work  is  unsafe  substitute  for,  234 
deduction  of  royalty,  effect  of  provision  for,  233 
distress,  254 
exhaustion  of  mine,  must  be  paid  notw.,  233 

where  exhaustion  through  former  unknown  workings,  234 
faults,  pavable  although  mine  not  worth  working  because  of  unknown, 

233 
fraudulently  abstaining  from  working  to  evade  payment,  234 
"  inevitable  accident,"  effect  of  power  to  surrender  on,  257 
lessor  should  always  reserve,  232,  233 

nonentity,  effect  of  reserving  dead  rent  on  right  to  enforce  contr.act 
where  mine  a,  205 
fact  that  mine  is,  immat.  as  to  liability  to  pay,  233,  234 
payment  of,  does  not  relieve  lessee  from  covenants  to  work,  243 
regularly,  covenant  to  work,  is  unsafe  substitute  for,  234 
royalty,  lessee  cannot  escape  payment  by  offering  to  pay,  233 
Scotch  law,  234  n. 
Settled  Land  Acts,  may  be  reserved  under,  177 

but  not  varying  dead  rent,  178 
.specified  quantity  in  each  year,  covenant  to  get,  is  unsafe  substitute 
for,  234 
time,  lessee  sometimes  stipulates  for  exemption  for,  240 
support,  effect  of  reserving,  as  regards,  315,  316 
surrender  on  minerals  being  worked  out,  immat.  as  to  liability  to  pay, 

that  lessee  may,  233 
under  all  circumstances,  when  reserved  usually  payable,  233 
varying,  178  n. 

not  authorised  by  Settled  Land  Acts,  178 
working,  covenants  as  to,  are  unsafe  substitute  for,  234 
payable,  although  mine  not  worth,  233 

DEAN  AND  CHAPTER, 

leases  may  not  be  granted  by,  189, 190.     (See  Ecclcs.  Leas.  Acts.) 
work,  whether  can,  90 


INDEX.  7v;3 

DEAN,  FOREST  OF.     (See  Gloucestershire  Eights  dc.) 

DEATH.     (See  Apportionnwnt  Act ;  Co-oicncr  ;  Cost-Book  dr.  Coiiips.  ;  Dcrbij- 
shire  Rights  dc. ;  Devolution;  Dower ;  Fixtures ;  Licence;  Partner; 
Tin-Bounding.) 
abstraction  of  minerals,  remedy  for,  how  far  destroyed  by,  G14,  615 
accident,  notification  of  death  from,  658,  709 
account,  right  to,  not  destroyed  by,  75,  86,  615 
executor  or  administrator,  when  action  lies  against,  403,  614,  615 

where  increased  by  wrongful  act  of  deceased, 

446,  615 
limit   of   time  for   bringing  action  against, 
under  2  &  3  Will.  4,  c.  42.  .446,  615 
fraudulent  concealment,  effect  of,  as  regards   maxim  actio  personalis 

&c.,  446 
gale,  loss  of  right  to,  by,  565 
inquests,  666—668,  716,  717 

money  had  and  received,  action  for,  lies  against  executor  or  adminis- 
trator, 615 
of  cost-book  member  converts  interest  in  land  (if  any)  into  personalty,  544 
does  not  dissolve  company,  543,  544 
workman,  where  remedy  under  P^mployers'  Liability  Act,  741 
partner  operates  as  dissolution,  274 
support,  remedy  in  respect  of,  how  far  destroyed  by,  403,  407 
tort,  remedy  may  be  destroyed  by,  where  personal,  445,  446 

where  tort  within  six  months  of  death,  446 
trespass,  remedy  in  respect  of,  destroyed  by,  614 

exc.  where  within  six  months  of  death,  446,  614,  615 
trover,  remedy  by,  lost  by,  614 
waste,  remedy  against  copyholder  in  respect  of,  not  destroyed  by,  86 

tenant  for  life  or  vear.s  in  resp.  of,  not  destroyed 
by,  70 
way,  remedy  for  wrongful  user  of  right  of,  may  be  destroyed  liy,  445,  446 

DEATH  DUTIES.     (See  Estate  Duty;  Succession  Duty.) 

DEBT.     (See  Barmote  Courts ;  Derbyshire  Rights  dc.) 

DEDUCTIONS.     (See  Coal  Mines  Reg.  Acts  ;  Income  Tax  ;  lease ;  Rating.) 

DEED, 

necessary  to  create  legal  interest  in  licence,  262 

transfer  of  licence,  263 

DELAY.     (See  Acquiescence.) 

abandonment  by  person  with  legal  interest  nee.  to  bar  rights,  132 
but  relief  only  obtainable  on  terms,  132,  133 
possession  immaterial,  if  subsequent,  209 
account,  delay  may  be  bar  against  partner  applying  for,  132 
assertion  of  claim  nisuHicient  to  keep  right  alive,  133 
company,  effect  of  laches  by,  214  n. 

contract  to  sell  or  lease,  dilay  may  bar  right  to  enforce.  20i) 
periods  formerly  held  fatal,  'M)'.) 
shorter  periods  new  held  fatal,  2(J9,  210 

exceptional  circumstances,  delay  not  fatal  under,  JO".),  210 
copvholder,  delay  may  bar  relief  against,  85,  86 
disability,  delav  no  bar  when  claimant  under,  134 
equitable  interest,  delay  may  he  bar  against  partner  witJi  uu-w,  i:i2 
expenditure,  effect  of,  133,  614 
fluctuating  character  of  mining  operations.  132 
forfeit,  delav  mav  bar  right  of  lessor  to,  256 
fraud,  delay  may  bar  right  to  rescind  contract  for,  214 
gale,  contract  for  purchase  of,  501 
injunction,  delav  mav  bar  right  to  interlocutory.  614 
laches,  person  with  legal  interest  not  barred  by  mere,  132 
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legal  interest  and  abandonment  of  rights,  132 

insistence  on  and  recognition  of  rights,  132 
life  or  years,  delay  may  bar  remedy  against  tenant  for,  75 
Limitations,  abandonment  for  six  years  sufticient  by  analogy  to  Stat,  of, 
132 
in  mining  property  Court  goes  bevond  analogy  of  Stat,  of, 
133 
Rail,  or  Wat.  CI.  Acts,  after  notice  of  intention  to  work  under,  373 
receiver  and  manager,  delay  may  bar  partner  applying  for,  129 
refused,  delay  no  bar  when  application  for  accounts  made  and,  134 
renewal  of  lease,  delay  may  bar  right  of  partner  to  enforce  trust  on,  133 
effect  of  non-communication  of  intention  to  apply  for, 
134 
representative,  application  of  doctrine  of,  against  personal,  133,  134 
rescind  contract  for  fraud,  delay  may  bar  right  to,  214 

mineral  contract,  laches  peculiarly  applicable  to  action  to,  214 
right  to  interest  may  be  lost  by,  614 
time  of  the  essence  in  mining  contracts,  210 

ergo,  either  party  may  fix  reasonable  time  and  in  default  rescind,  210 
trespasser,  delay  may  bar  remedy  by  interl.  injn.  against  alleged,  614 
trust,  express,  than  where  constructive,  scmblc  delay  less  fatal  where,  134 

in  enforcing,  133 
uncertainty,  difficult  to  get  rid  of  objection  of,  by  showing  no,  133 
water  rights,  delay  ni^y  bar  right  to  restrain  infringement  of,  460 
working,  in,  inquiry  as  to  damages  for,  add.  to  p.  347. 

DEMESNE  LANDS.     (See  Wastes.) 

DEPEIVATION, 
bishop,  90 
parson,  94 

DEPUTY  BAR]\IASTER,  573.     (See  Derbyshire  Eights  dx.) 

DEPUTY  GAVELLER,  549,  555,  566.     (See  Gloucestershire  Rights  dx.) 

DEPUTY  STEWARDS,  573.     (See  Derbyshire  Rights  dc.) 

DERBYSHIRE  RIGHTS,  COURTS,  AND  CUSTOMS.    (See  Barmote  Courts.) 
account  of  lot,  action  for,  582 

tithes,  action  for,  588 
actions.  (See  Barmote  Courts.) 
appeals,  577 

Ashford,  property  in  lead  mines  &c.  in,  48,  570 
bankruptcy,  582 

Barmasters.     (See  Barmote  Courts.) 
belland,  meaning  of,  572  n. 
buildings,  devolution  of,  as  personalty,  585  n. 
duty  of  miner  as  to  removing,  586 
right  of  miner  to  erect  and  alter,  584 
remove,  585,  586 
(incoming)  to  require  removal,  588 
(outgoing)  to  remove,  588 
co-adventurers,  mutual  rights  of,  586 
consideration  for  transfer  to  be  stated,  582 
consolidated  veins,  forfeiture  as  to,  58.3  n. 
consolidation  of  veins,  581 
contract,  customary  rights  may  be  lost  by,  579 
contribution,  forfeiture  for  non-,  586 
cope,  meaning  of,  581,  582 
measurement  of,  582 
payment  of,  how  enforceable,  582 
County  Court,  damage  for  working  in  excepted  places  recovered  in,  579  n. 
Courts.     (See  Barmote  Courts.) 
Crich,  property  in  lead  mines  &c.  in,  48,  570 
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DERBYSHIRE  RIGHTS,  COURTS,  AND  CUSTOSlS—continncd. 
Crown  and  miners,  mutual  rights  of,  578 — 583 

lessee  i;nder,  person  who  becomes,  not  lose  customary  rio-hts 
579  '      "      ' 

right  of  pptv.  of,  in  lead  ms.  in  High  Peak  and  Wirksworth,  47, 
48, 570 
in  duties  payable  in  respect  of  them,  570 
to  third  meer  in  High  Peak,  579,  580 
other  districts,  580 
working  third  meer,  position  of,  as  to.  58G 
customary  right  to  search  for  and  dig  lead  mines,  570,  571,  578 
Customs  Articles  Rules  and  Orders,  New  and  Additional,  571  n. 
origin  of,  571  n. 

scheduled  to  statutes,  571,  571  n. 
damage  through  working  in  excepted  places,  liability  for,  579 

how  recovered,  579  n. 
debt,  creditors  in  respect  of  mines  may  recover  in  action  of,  574,  588. 

(See  Barmote  Courts.) 
Deputy  Barmasters  and  Stewards.     (See  Barmote  Courts.) 
devolution  of  buildings  and  machinery  as  per.sonalty,  585  n. 
on  bankruptcy,  582 
vinder  will  or  codicil,  582 
dig  lead  mines  &c.,  pri.  fac.  right  of  every  subject  to,  570,  571,  578 
dish,  capacity  of,  582  n. 

freeing,  581 
duties  payable  in  respect  of  lead  mines,  property  in,  570 
entry  as  to  consolidation,  581 
gift,  580 

grant  conveyance  probate  &c.,  other  than  in  High  Peak,  583 
transfer  in  Iligh  Peak,  582 
effect  of,  582 
priority  of,  583 
execution.     (See  Barmote  Courts.) 

Eyam,  claim  by  owners  of  ancient  freeholds  in,  to  be  exempt  from 
customs  and  jurisdiction,  572  n.,  578  n. 
property  in  lead  mines  &c.  in,  48,  570 
fences  for  protection  of  cattle,  580 

finder,  right  of,  in  High  Peak,  to  two  meers  and  to  sul)seq.  meers,  579,  580 
rights  of,  in  other  districts,  580 

upon  non-working  of  third  meer,  580,  581 
fixtures.     (See,  under  present  title,  buildimjs,  machincnj.) 
forfeiture.     (See  Forfeiture.) 
founder,  meaning  of,  579 
freehold,  interests  of  miners  are,  581 
frecing-dish,  meaning  of,  581 

when  and  how  paid,  581 
forfeiture  for  non-,  583 
gift,  580 

entry  of  particulars  of,  580 
gifts,  origin  of  title,  580 
grand  jury.     (Sec  Barmote  Courts.) 
Hartington,  property  in  lead  mines  Ac.  in,  48,  570 
High  Peak,  property  in  load  mines  &c.  in.  in  Crown,  47,  570 
transfer  bankrui)tcy  and  devolution  in,  682 
riglits  to  meers  iji,  579,  5H0 
injury  to  mineral  property,  5H(i 
jury  on  trial  decide  fact  of  priority  of  title,  587 
King's  Field  in  High.  Peak,  property  in  lead  mines  Ac.  in,  47,  570 

Wirksworth  or  Low  Peak,  ppty.  in  lead  minch  in,  47. 
48.  ,570 
land  containing  mines,  property  in,  570 
landowners  and  miners,  mutual  rights  of,  583 — 580 

right  of,  to  dispose  of  other  minerals  and  rul)l)ish,  680 
lease,  cu.stomary  riglits  may  be  lost  l)y  taking,  579 

no  customary  right  to  surrender  if  mine  not  workable  nt  pmht, 
211,  589 
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lessee  under  Crown  of  mineral  duties,  person  who  becomes,  not  lose 

customary  rights,  579 
levelling  land,  duty  as  to,  586 

licence,  customary  rights  may  he  lost  by  taking,  579 
Litton,  property  in  lead  mines  &c.  in,  48,  570 
lot,  meaning  of,  581 

payment  of,  action  of  account  for,  582 
setting  apart  of,  582 
Low  Peak,  property  in  lead  mines  in,  47,  48,  570 
machinery,  devolution  of,  as  personalty,  585  n. 
right  of  miner  to  erect  or  alter,  584 
remove,  585 
(incoming)  to  require  removal,  588 
(outgoing)  to  remove,  588 
manor,  evidence  of  custom  in  one,  admissible  to  show  cust.  in  or.,  105, 
112,  589 
even  where  question  as  between  lord  and  tenant,  112,  589 
measurement  of  cope,  582 

selling  or  removing  ore  before,  forfeiture  for,  583 
meer,  length  of,  580 

right  of  Crown  or  its  lessees  to  third,  579,  580 
forfeiture  for  trespass  in,  583 
position  of  Crown  in  working,  58G 
rights  of  finder  upon  non-working  of,  580,  581 
setting  out  of,  580 
meers,  right  of  finder  to  two,  579,  580 

subsequent,  right  of  finder  to,  580 
Met.   Mines  Reg.  Act,  application  of,   to  mines,  572,  706.     (See  Met. 

Mines  Reg.  Acts.) 
mine,  statutory  meaning  of,  571 
mineral  property,  statutory  meaning  of,  571 
execution  against,  577,  578 
injury  to,  586 
miners  and  other  miners,  mutual  rights  of,  587,  588 
New  and  Additional  Customs  Articles  Rules  and  Orders,  571  n. 
ore,  statutory  meaning  of,  572 
origin  of  customs,  571  n. 

Peak  Forest,  property  in  lead  mines  &c.  in,  48,  570 
pee,  meaning  of,  and  working  in,  587 
personalty,  buildings  and  machinery  devolve  as,  585  n. 
priority  of  entered  documents,  583 

finding,  title  determined  by,  587 

jury  on  trial  decide  fact  of,  587 
longest  ownership  prevails  in  disputes  as  to,  587 
proceedings.     (See  Barmotc  Courts.) 
quarter  cord,  meaning  of,  580  n. 

quicfiuid  plantatur  solo  solo  cedit,  non-application  of  maxim,  585 
rateability  as  between  Crown  lessee  &c.  and  miner,  581,  636 
recovery  of  possession  for  non-contribution  to  expenses,  586 
freeing,  583 
working,  586 
trespass  in  third  meer,  583 
in  action  of  title,  587 
relief  to  mines,  giving,  457  n.,  588,  589 
retainer  of  ore  where  trespass  suspected,  587 
rubbish,  right  of  landowners  to  dispose  of,  586 

search  for  lead  mines  &c.,  iwi.fac.  right  of  every  subject  to,  570,  578 
places  exce^jted  from  right,  578 
right,  how  lost,  579 

not  lost,  579 
working  rights  as  to  excepted  places,  579 
security  from  alleged  trespasser,  587 

enforcement  of,  588 
smytham,  meaning  of,  572  n. 

former  non-exemption  of,  from  duties,  581  n. 
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statute  aud  scheduled  articles  and  customs,  regulation  of,  by,  571,  571  n. 
Stewards.     (See  Barmotc  Courts.) 

Stoney  Middleton,  property  in  lead  mines  &c.  in,  48,  570 
surface,  right  of  miner  to  exclusive  use  of,  for  mining  purposes,  584 
no  user  of,  in  High  Peak  for  ore  &c.  from  Wirksworth,  584 
qu.  user  of,  of  one  owner  for  produce  of  other  o^vner,  584 
Tideswell,  property  in  lead  mines  &c.  in,  48,  570 
tithes,  588,  638 

enforceable  by  action  for  account,  588 
not  due  of  common  right,  588,  C38 
title,  action  of,  587.     (See  Barmotc  Courts.) 
recovery  of  possession  in,  587 
gift  is  origin  of,  587 
priority  of  finding  determines,  587 
transfer.     (See  Transfer.) 

trespass,  action  of,  574.     (See  Barmotc  Courts.) 
damages,  587 

in  third  meer,  forfeiture  for,  583 
unwatering  mines,  457  n.,  588,  589 
compensation  in  respect  of,  589 
how  recoverable,  589 
vein,  statutory  meaning  of,  571 
veins,  approach  meeting  and  intersection  of,  587 

consolidation  of,  581 
vendor  need  not  mention  existence  of  customary  rights,  204 
views  of  mines,  575,  57G 

expenses  of,  576  n. 
trespass,  for  ascertaining,  587 
adjourned  view,  587,  588 
water.     (See,  under  this  title,  iinivatcring.) 

rights  of,  684,  584  n. 
way,  rights  of,  584,  584  n. 
will  or  codicil,  devolution  under,  582 

entry  of  probate,  582 
Wirksworth,  property  in  lead  mines  &c.  in,  in  Crown,  47,  48,  570 
working,  forfeiture  for  non-,  583,  586,  588 

third  mccr,  position  of  Crown  in,  586 

right  of  finder  \ipon  non-working  of,  580,  581 
Youlgreave,  property  in  lead  mines  &c.  in,  48,  570 

DEVISE.     (See  Will.) 

DEVOLUTION.     (See  Apportionment  Act;    Dankruptcij ;    Co-owner;    Cost- 
book  dc.  Comps. ;  Derbyshire  Rights  tCc. ;  Dower ;  Fixtures ;  Partner ; 
Tin-bounding.) 
minerals,  when  severed  by  tenant  for  life  devolve  on  personal  representa- 
tive, 278 
unsevcrcd  devolve  as  part  of  mine  contuining  them,  274 

DEVONSHIRE.  (Sec  Cost-book  dc.  Comps.:  Stammry  Courts;  Tin-bounding.) 
evidence  of  custom  in  one  manor  in,  admissible  to  show  custom    in 
other,  506,  507 
immat.  that  question  is  l)etween  lord  and  tenant,  50(),  507 
vendor  need  not  mention  existence  of  customary  riglits  in,  2()-l 

DILAPIDATIONS.     (See  I'arsoii.) 

DILIGENTLY, 

effect  of  covenant  to  work,  234,  244 

DIRECTORS.     (See  Cost-book  dc.  Comps.) 

"  DISBURSEMENTS  " 

do  not  include  trade  allowances,  008 

DISCONTINUANCE 

of  possession,  effect  of  Stat,  of  Limit,  as  to,  597,  508 

'A  K  *i 
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DISCOVERY.     (See  Documents  ;  Inspection.) 
of  title,  612 

DISH, 

capacity  of,  under  Derbyshire  custom,  582  n. 
render  of,  by  Cornish  tin-bounder,  49G,  497,  499 
Devonshire  tin-bounder,  504 

DISSOLUTION.     (See  Cost-book  dx.  Comps.) 

DISTRESS, 

lies  for  dead-rent  or  royalty  or  footage  rent,  254 

rent  for  gales,  556 
not  applicable  to  subject-matter  of  licence,  269 
power  of,  on  adjoining  property,  254,  255 

how  far  runs  with  land,  255 
under  mining  lease  not  a  bill  of  sale,  254,  255 

DOCUMENTS, 

inspection  of,  in  cases  of  trespass,  612 

production  of,  in  cases  as  to  boundaries,  594  n. ,  612 

DOWER.     (See  Dowrcss.) 

assignment  of — mode  of  valuation,  275 

hardly  ever  assigned  at  present  day,  275 
due  of  mines  or  quarries  worked  during  coverture,  274 
not  due  of  mines  or  quarries  not  so  worked,  275 

DOWRESS.     (See  Doivcr.) 

is  impeachable  of  waste,  64 

may  not  work  new  niines  or  quarries,  64 

receive  third  of  capital  of  easement  rent,  60 

sale  proceeds  or  rents  or  royalties,  60 
income  if  reversioner  or  remainderman  works,  77 
work  open  mines  or  quarries,  60 
on  same  footing  as  to  workings  as  ordinary  tenant  for  life,  60 

DRAINAGE.     (See  Lease  ;   Water.) 

adit,  no  custom  in  Cornwall  as  to  perpetual  use  of,  506 
unwatering  mines  under  Derbyshire  custom,  588,  589 

DRAINS.     (See  Brine-Pumping  Act  1891 ;  Lease  ;   Water.) 
malicious  injuries  to,  617 

DRESSING  ACCOMMODATION 
in  met.  mines,  720 

DROWNING.     (See  Lease  ;  Old  Rail,  and  Can.  Acts ;  Rail,  and  Wat.  CI.  Acts  ; 
Water.) 

DUCHY  OF  CORNWALL  MANAGEMENT  ACT,  158,  159,  188.     (See  Diilie 
of  Cornioall.) 

DUCHY   OF   LANCASTER,  570 

Att.-Gen.  of,  cannot  exhibit  information  in  High  Court,  572 

DUES, 

meaning  of,  in  Rat.  Act  1874.  .631 

DUKE    OF    CORNWALL.     {See  Stajinary  Courts ;   Tin-bounding.) 
airways,  rights  as  to,  414,  481 
assessional  manors,  rights  of  property  in  mines  in,  48,  49 

working  rights  as  to  surface  of,  414 
award  iinder  7  &  8  Vict.  c.  105,  property  under,  49 

Stat,    of    Limit,    does     not    apply    tO' 
property  under,  599 
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DUKE  OF  COBlsW AI^Ij— continued. 

compensation  to  person  on  whose  land  Duke  enters,  414,  415 

jurisdiction  of  Stannary  Courts,  415 

mode  of  dealing  with,  415 

recovery  of,  415 
conventionary  tenements,  48,  49 
copper  ore,  former  property  as  to,  49  u. 
Cornwall  Submarine  Mines  Act,  49 

origin  of  Act,  49  u. 
costs  in  respect  of  entry  on  land  and  recovery  thereof,  415 
creditor,  person  on  whose  land  Duke  enters  has  privileges  of  mining 

415,  530  i-  <= 

Duchy  of  Cornwall  Management  Act,  158,  159,  188 
enfranchise  ruines  or  quarries,  Prince  of  Wales  may,  159 
estuaries,  property  in  mines  under,  49 

evidence,  admissibility  in,  of  answers  of  conventionary  tenants,  48  n.,  507 
exchange  mines  or  quarries,  Prince  of  Wales  may,  159 
fines  on  leases,  188 

lease  for  thirty-one  years.  Prince  of  Wales  may,  188 
Limitations,  claim  to  ms.  in  Cornwall  when  barred  by  Stat,  of,  599 
minerals,  meaning  of,  in  Duchy  of  Cornwall  Management  Act,  159  n. 
mines  and  minerals,  meaning  of,  in  Cornwall  Submarine  Mines  Act,  49  n. 
new  and  open  mines  &c.  may  be  leased,  188 
non-age  or  non-existence  of,  159 
notice  before  entry,  when  required  to  be  given,  415 
proceeds  of  sales  and  exchanges,  application  of,  159 
purchase  mines  or  quarries,  Prince  of  Wales  may,  159 
renewal  of  leases,  188 
rents  on  leases,  188 

rivers,  property  in  mines  under  tidal,  below  low  water  in,  49 
roadways,  rights  as  to,  414,  439 

schedules  and  maps  to  statutory  award,  discrepancies  between,  49  n. 
sea,  mines  &c.  below  low  water  under,  in  Crown,  49 
sea-shore,  mines  &c.  under,  between  high  and  low  water  in,  49 

except  mines  &c.  in  land  below  high  water  in  Crown  manor,  49 
security  for  damage  when  person  other  than  Duke  works,  415 
sell  mines  or  quarries.  Prince  of  Wales  may,  159 
stamp  duty,  licences  for  not  more  than  year  exempt  from,  270 
Stannary  Courts,  jurisdiction  in  respect  of  working  rights  of  Duchy, 
415,  490 
Registrar,  duties  of,  as  to  Duchy  mines,  415,  492  n. 
support  for  dwelling-houses  &c.  when  Duke  works,  306,  414 
surrender  of  leases,  188 
tin  mines  &c.  in  Tywarnhailc,  properly  in,  48 

Tyas,  property  in,  48,  49 
Tywamhaile  and  Tywarnhaile  Tyas,  leases  ice.  of  mines  in,  188,  189 
water,  right  to  take  use  and  divert,  414,  451 
way,  rights  of,  414,  439 

DURHAM.     (See  Univ.  and  Coll.  Estates  Act.) 

mines  formerly  belonging  to  Bishop  of,  50  n. 

tithe  ore  due  by  custom  in  Teasdalc  Forest  and  Stanhope  and  Wolsing. 
ham  in,  590,  038 
action  for  account  of,  591  . 
inspection  of  mine  by  impropriator,  591 
vesting  in  Eccles.  Commiss.,  591 

DUTY.     (See  Estate  Duty  ;  Succession  Duty.) 

EARTHENWARE   WOJiKS, 

application  of  Fact,  and  Work.  Acts  to,  730 

EASEMENTS.      (See  Airways;    Enfranchisement;    Nuisance;    Roadways; 
Support;    User;   Water.) 
grantee  of,  not  in  general  rateable,  G34 

contra  where  he  excludes  all  other  persons,  634 


790  INDEX. 

ECCLESIASTICAL   COMMISSIONEKS.     (See  Eccles.  Leasing  Acts.) 
tithe-ore  in  Stanlioije  and  Wolsingham  in  Durham  vested  in,  590 

ECCLESIASTICAL   LEASING   ACTS, 
bishop,  notice  to,  of  sale  &c.,  159 
building  leases,  mines  to  be  excepted  on,  192 

materials,  192 
contracts  for  leases,  191 

sales  &c.,  159 
dilapidations,  402  n. 

Eccles.  Commiss.,  approval  of,  to  leases,  190,  191 

sales  &c.,  159 

lease  inoperative  unless  in  prescribed  form,  191 

permitting  workings  during  negotiations  does  not  preclude  com- 
miss. from  objecting  to  continuance,  191 
exchange  mines  or  quarries,  power  of  eccles.  corporation  to,  159 
farming  leases,  mines  to  be  excepted  on,  192 
incidental  rights  and  easenients,  power  to  grant,  190 
Isle  of  Man,  non-application  of,  to,  190  n.,  590  n. 
land  tax,  mines  &c.  in  lands  sold  for  redemption  of,  do  not  pass,  IGO 
lease,  eccles.  corj).  may  in  gen.,  with  a^Dproval  of  Eccl.  Comms.,  190 
leases  under  14  &  15  Vict.  c.  104.  .192  n. 
licences,  power  to  grant,  191 

lord  of  manor,  consent  of,  necessary  to  copyhold  lease,  191 
palace  of  bishop,  enjoyment  of,  not  to  be  prejudiced,  191 
partition  mines  or  quarries,  power  of  eccles.  corp.  to,  159 
patron,  consent  of,  to  sale  or  lease,  159,  191 
proceeds  of  sales  &c.,  application  of,  160,  161 
renewal  of  leases,  191 

under  23  &  24  Vict.  c.  124.  .192  n. 
rents,  application  of,  191,  192 

sell  mines  or  quarries,  power  of  eccles.  corp.  to,  159 
sun-ender  of  leases,  191 

EDUCATION.     (See  Coal  Mines  Reg.  Acts.) 

rights  as  to  payment  of  school  fees  where  deduction  from  wages  for,  739 

EJECTMENT.       (See    Establishment    of    Title  ;    Forfeiture ;    Recovery    of 
Possession.) 

ELECTRIC  LIGHTING  ACT,  1882, 

ownership  of  mines  not  affected  by,  41 

EMPLOYER.    (See  Coal  Mines  Reg.  Acts  ;  Employers  and  Workmen  Act ;  Em- 
ployers' Liability  Act;  Fact,  and  Work.  Acts;  Met.  Mines  Reg.  Acts ; 
Truck  Acts.) 
liability  of,  for  trespass  of  minerals  by  servant,  600 

EMPLOYERS  AND  WORKMEN  ACT,  1875, 
meaning  of  workman  in,  740 

EMPLOYERS'  LIABILITY  ACT,  1880, 

act  or  omission  of  person  in  service  of  employer,  when  injury  from,  741 
compensation,  amount  of,  under,  742 

condition  of  ways  works  machinery  &c.,  where  injury  from,  741 
contract  himself  out  of  Act,  workman  may,  743 

not  so  as  to  enable  employer  to  commit  breach  of  statut.  duty,  743 
County  Court,  action  to  be  brought  in,  742 
employer,  meaning  of,  741 

knows  of  defect  &c.  and  fails  to  give  notice,  where  workman,  742 
negligence  of  person  in  service  of  employer,  where  injury  from,  741 

servant,  when  employer  not  lialjle  for,  743 

workman  killed  or  injured,  743 

immat.  where  breach  of  statut.  duty,  679,  743 
notice  in  writing  of  injury,  742,  742  n. 

"person  who  has  superintendence  entrusted  to  him,"  meaning  of,  741 
personal  injury,  remedy  for,  741 

plaintiffs,  two  or  more  persons  cannot  join  as,  742,  743 
procedure,  742,  743 
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EMPLOYERS'  LIABILITY  ACT— continued. 

risk  voluntarily  incurred  no  defence  where  breach  of  statutory  dutv,  679, 

743 
workman,  meaning  of,  741 

ENFORCEMENT     OF    JUDGMENTS    AND    ORDERS.      (See    Barmotc 
Courts ;  Stannary  Courts.) 

ENFRANCHISE.     (See  Enfranchisement.) 

Duke  of  Cornwall  niaj-,  as  to  Duchy  lands,  159 
life,  tenant  for,  may,  under  Settled  Land  Acts,  141 

and  separately  deal  with  surface  and  mines  and  create  easements,  142 

ENFRANCHISEMENT.     (See  Enfranchise.) 
Copyhold  Act  1894,  under, 

consideration  may  be  conveyance  of  mines,  161,  162 

to  be  settled  to  like  uses  as  manor,  161 
easements  for  mining  purposes,  162 

right  to  mines  or  quarries  not  affected  without  consent,  46,  162, 
197,  218 
minerals,  with  exception  of,  under  Trustee  Act,  146,  147 
vendor  of  enfranchised  copyholds  need  not  explain  as  to  property  in 

mines  &c.,  204 
voluntary,  property  in   mines   or   quarries  under,  pri.  fac.  in  person 
obtaining,  46 

ENGINEMAN, 

attendance  of,  under  Coal  Klines  Reg.  Acts,  676 

Met.  :\Iines  Reg.  Acts,  707,  708 

ENGINES, 

malicious  injuries  to,  618 — 620 

EQUITABLE  WASTE.    {See  Life  or  Years,  Tenant  for ;  Mortgage;  Simple; 
Tenant  in  Fee  ;  Tail,  Tenant  in.) 

ERECTION, 

malicious  injury  to,  618 — 620 
what  is  an,  619 

ESSENCE,  TIME  OP  THE, 

always  in  mining  contracts,  210 

ergo  either  party  may  fix  reasonable  time  and  on  default  rescind,  210 

ESTABLISHMENT  OF  TITLE.     (See  Limitations,  Statutes  of.) 
proceedings  for,  always  maintainable  as  to  mines,  594 
under  Land  Regist.  Act,  594 

ESTATE  DUTY, 

mines  subject  to,  626,  627 

value  of  property  for  purposes  of,  how  ascertained,  627 

ESTOVERS 

tenant  for  life  or  years  may  dig  for,  in  new  mine  or  quarry,  63 

ETON.     (See  Univ.  and  Coll.  Estates  Act.) 

EVIDENCE.     (See   Coal  Mines  Reg.  Acts ;  Cost-hook   <Pc.    C(»m/<.s. ;  Custom 
{workings)  ;    Dvkc  of  Coiiivall ;    Gloucestershire   Uighls   ,Vc. ;    Mrt. 
Mines  Reg.  Acts;   Tin-bounding.) 
covenant,  admissibility  of  evidence  to  explain  local  mennniK  of.  iJ41  n.. 

246  n.  ,    .    .  .rill 

customary  right  of  copyholders  to  work  in  their  tenements,  f'.  I'l 
language  amongst  miners,  admissibility  of  evidence  as  t«  use  of.  Tl.) 
jiroiitH  djrrendrc,  evidence  as  to,  105,  108.     (See  Custom  ;   I'r.stnptum.) 
wastes,  custom  as  to,  105,  164 

EXAMINERS,  ,      ..     ,  m-         p    ,    v..,.   r.v> 

for  granting  certificates  to  managers  under  Coal  ^I)i'(s  lJc>{.  Acih.  <>.)-. 

653.     (See  Coal  Mines  Reg.  Acts.) 
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EXCAVATION, 

support  where  land  artificially  weakened  by,  281,  294,  295.  (See  Support.) 

EXCEPTION, 

covenant  may  be  incorporated  by  words  of,  247 
distinguished  from  reservation,  148,  216 
implied  exception  out  of  exception  of  minerals,  219,  220 
purchase  of  surface  for  specific  purpose,  219,  220 
"  liberty  of  working  coal,"  of,  2G8 
mine  is  subject-matter  of,  216 
mine,  of,  includes  right  to  work,  280 
restriction  on  working,  may  include,  217  n. 
right  of  way  nray  not  take  effect  as,  427  n. 

saving  clause  to  donees  of  power  of  appointment  will  not  operate  as,  266, 267 
surface,  of,  includes  right  to  have  surface  preserved,  280 

EXCHANGE, 

Crown  lands,  158 

Duchy  of  Cornwall  lands,  159 

Ecclesiastical  Leasing  Acts,  159 

except  mines  on,  form  of  power  to,  148  n. 

Inclosure  Acts,  169 

life,  tenant  for,  may  under  Settled  Land  Acts,  141 

and  separately  deal  with  surface  and  mines  and  create  restrictions 

and  easements,  142 
undivided  share  in  mines  &c.,  142 
lunatic,  of  property  of,  138.     (See  Lunatic.) 
minerals,  with  exception  of,  under  Trustee  Act,  146,  147 

EXCHANGE,  BILL  OF.    (See  Bills  of  Exchange  Act;  Cost-book  dx.  Comps. ; 
Partner.) 

EXCLUSIVE  LICENCE.     (See  Licence.) 

EXECUTION.      (See    Barmotc    Courts;    Cost-hook    dc.    Comps.;    Stannary 
Courts.) 

EXHAUSTION.     (See  Dead  Rent ;  Licomc  Tax  ;  Rating.) 

EXPENDITURE.     (See  Acquiescence  ;  Delay.) 

by  surface  owner  not  give  him  title  to  mines  by  prescription,  597 

EXPENSES   OF   WORKING   &c..  ALLOWANCE  FOR.      (See  Getting  and 
Severing  ;  Measure  of  Damages.) 

EXPLOSIVES, 

coal  mines  &c.,  in,  672 — 674 

case  or  canister,  to  be  brought  into  mine  in,  672 

meaning  of  case,  674,  718 
Explosives  in  Coal  ]\Iines  Order,  1896.  .700— 706 
revocation  of,  add.  to  pp.  700 — 702 

list  of  permitted  explosives  not  altered,  add.  to  pp.  700—  702 
former  provision,  674 

inspector  of  mines  may  be  directed  to  act  as  inspector  of,  674 
not  to  be  stored  in  mine,  672 
power  of  Sec.  of  State  to  prohibit,  700 
restrictions  on  use  of,  700—706,  add.  to  pp.  700—702 
special  rules  as  to,  power  to  make,  698 
stemming  and  tamping,  restrictions  as  to,  672,  674,  700 
met.  mines,  in,  718.     (See  Met.  Mines  Reg.  Acts.) 
slate  mines,  in,  732.     (See  Slate  Mines.) 

EXPLOSIVES  ACT,  1875, 

application  of,  to  mines,  674 

EYA]\I,  570  ct  seq.     (See  Derbyshire  Rights  dx.) 

claim  by  owners  of  ancient  freeholds  in,  572  n.,  573  n. 
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FACTORY  AND  WORKSHOP  ACTS.     (See  Quarnj). 

inspectors,  duty  of,  to  enforce  provisions  as  to  education,  G42 

local  authorities  bound  to  assist,  642 
non-textile  factory,  what  included  in,  736  . 
provisions  of,  as  to  employment  of  girls.  737 
meals,  737 

working  overtime  during  night  &c.,  737 
quarries,  application  to,  735,  736,  736  n.,  737,  737  n.      (See  Quarries.) 
workshop,  what  included  in,  736 

pit-banks  adjacent  to  shaft  of  mine,  736 
quarries,  736.     (See  Quarries.) 

FAIRLY 

and  regularly,  effect  of  covenant  to  work,  244 

workable,  effect  of  covenant  to  work  so  long  as  mine,  245,  246 

wrought,  meaning  of,  in  stipulation  that  rent  should  cease,  257,  258 

FALSA  DEMONSTRATIO.     (See  Uncertainty.) 

FARM  TIN,  498 

FAULTS, 

effect  of  existence  of,  on  covenant  to  work  regularly,  244 

existence  of  unknown,  is  no  excuse  for  non-payment  of  dead-rent,  283 

FEE  SIMPLE.     (See  Simj^le,  Tenant  in  Fee.) 
mines  may  be  held  for  estate  in,  38 

FEE  TAIL.     (See  Tail,  Tenant  in.) 

mines  may  he  held  for  estate  in,  38 

FELONY.     (See  Coal  Mines  Reg.  Acts ;  Larceny;  Malicious  Lijuries;  Met. 
Mines  Reg.  Acts  ;  Setting  Fire;   Water.) 

FEME  COVERT.     (See  Dotvress ;  Jointress.) 

FENCES.     (See  Coal  Mines  Reg.  Acts ;  Derbyshire  Rights  dc. ;  Gloucestershire 
Rights  dx. ;  Met.  Mines  Reg.  Acts  ;  Quarry.) 
compensation  for  damage  from  want  of,  on  excavation  under  customary 

right,  418 
highways,  duties  of  surveyors  of,  as  to,  118 

want  of,  near,  when  a  nuisance,  442 
penalties,  442 
injury  to,  by  mining  lessee,  247 
mandatory  injunction  to  restore,  247 

rail,  or  wat.  comp.,  fencing  land  taken  l)y,  for  materials,  119 
shaft,  obligation  of  mine  owner  who  sinks  to  keep  it  fenced,  418 
subsidence  from  brine-pumping,  397.     (Sec  Brine-Punqnng  Act  1891.) 

FENCING.     (See  Fences  ;  Coal  Mines  Reg.  Acts ;  Met.  Mines  Reg.  Acts.) 

FIDUCIARY  RELATIONSHIP, 

tenant  for  life  probably  in,  towards  trustees  with  respect  to  purchase, 

208 

FINE, 

meaning  of,  in  Rating  Act  1874.  .031 
real  estate,  is,  under  Lun.  Act,  139  n. 

FIRE.     (SeeGcs;  Selling  Fire.) 

FIRE  CLAY, 

a  mineral,  10 

FIRE  ENGINES.     (Sec  Fixtures.) 

FIRM.     (See  Partner.) 
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FIXTURP2S.     (See  Dcrhysliirc  Rights  etc.) 

construction  of  covenants  as  to  removal  of,  251,  252 

custom  determining  devolution  of,  as  realty  or  personalty,  278 

inquiry  directed,  if  necessary,  278  n. 
dro-\vning,  removal  of  fixtures  by  lessee,  notw.  risk  of,  249 
fire  engine  erected  by  tenant  for  life  or  in  tail  devolves  as  personalty,  278 
injunction  against  infringing  covenant  to  deliver  up,  251 
lessee,  covenant  by,  to  deliver  up,  251,  252 

rmis  witii  the  land,  251 
oppressive  covenant  as  to,  251 

salt  pans  erected  by  tenant  in  fee  devolving  on  heir,  278 
"  ways  and  roads,"  meaning  of,  252,  252  n. 

FLANGES,  587,  588 

FLINT, 

a  mineral,  10 

custom  to  appropriate,  under  agricultural  lease,  18,  67 

FLOODING.     (See  Lease ;  Old  Rail,  and  Can.  Acts ;  Rail,  and  Wat.  CI.  Acts  ; 
Water.) 

FLUCTUATING.     (See  Speculative  dc.) 

FOOTAGE  RENT, 
distress,  254 
reservation  of,  234,  235 

FORECLOSURE,     {^ee,  Cost-hooh  dc.  Comps. ;  Mortgage;  Partner.) 

FOREST  OF  DEAN.     (See  Gloucestershire  Rights  dx.) 

FORFEITURE, 

copyhold,  of,  for  working  new  mines  or  quarries,  85 
cost-book  and  stann.  comps.,  for  non-payment  of  calls  in, 

contributories,  placing  member  on  list  of,  as  to  forfeited  shares, 

522  n. 
cost-book  comp.,  no  iwi.  fac.  right  in,  522 
stann.  comp.,  pri.  fac.  right  in,  521 
Account  of  Forfeited  Shares,  521 

liability  to  pay  calls,  interest  and  expenses  not  affected  by,  522 
mode  of  dealing  with  forfeited  shares,  521 
resolution  at  meeting"  with  special  notice,  521 
sale  of  forfeited  shares  and  position  of  purchaser,  521 
statutory  notice,  521 
strict  pursuance  of  conditions  of,  necessary,  522 
transferee  not  liable  to,  where  calls  payable  by  transferor,  5.37 
vendor  in  pur.'s  action  to  rescind  for  fraud,  loss  from  forfeiture  is 
on,  535 
Derbyshire  rights  courts  and  customs, 
consolidated  veins,  583  n. 

effect  on  right  to  remove  buildings  and  machinery  of  incurring,  585 
for  non-contribution  to  expenses,  58G 
recovery  of  possession,  586 
non-freeing,  583 

recover}-  of  possession,  583 
non-working,  583,  586 

recovery  of  possession,  586 
selling  or  removing  ore  before  measurement  for  lot  and  cope,  583 
trespass  in  third  meer,  583 

recovery  of  possession,  583 
Gloucestershire  rights  and  customs, 
Crown  not  bound  to  claim,  562 
none  till  claimed  by  Crown,  561,  562 
priorities  vipon,  565 
relief  against,  561 


INDEX.  7<)5 

FORFEITURE— CO)!  ^i7!»crf. 

Gloucestershire  rights  and  customs, 

rent  or  royalty,  for  non-payment  of,  561 
rules,  for  non-observance  of,  561 
service  of  notice,  complete  on,  562 
lease, 

clause  of,  usually  inserted  in,  255 

clause  is  for  benefit  of  lessor  only,  255 
construction  of  clause,  255 

lessor  may  subject  to  Conv.  Act  elect  to  avoid  lease,  255 
must  do  act  showing  intention  to  avoid,  255 
Conv.  Act,  provisions  of,  as  to,  253,  256.     (See  Conv.  dr.  Act.) 
Cornwall,  for  non-working  for  year  and  day  of  lease  in,  506 
prompt  to  enforce,  lessor  should  be,  256 
recovery  of  possession,  action  for,  lies  for  mines,  255 
relief  within  six  months  for  non-payment  of  rent,  256, 257 
licence, 

clause  of  forfeiture  not  applicable  to,  269 
of  frequent  use  in,  269 
acts,  exercise  of  right  of,  inferred  from,  270 
clause  is  for  benefit  of  licensor  only,  269 
construction  of  clause,  269,  270 

licensor   mav,    subj.    to   Conv.  Act,   elect   to   avoid  licence, 
269 
must  do  act  showing  intention  to  avoid,  269,  270 
Conv.  Act,  provisions  of,  as  to,  270 

Cornwall,  for  non-working  for  year  and  day  of  licence  in,  506 
strict  pursuance  of  conditions  of,  necessary,  269 
waiver  of,  270 

wrongful  re-entry,  action  for,  270 
Stannarv  Courts,  declaration  of,  in,  for  non-working,  489 
tin-bounds,  497,  498,  504 

FORGERY.     (See  Coal  Mines  Reg.  Acts.) 

FOSSILS, 

meaning  of,  16,  20 

metallic  minerals,  usually  applicable  to,  20 

stones,  may  apply  to,  20 

FOULING  WATER.     (See  Water.) 

FOUND, 

meaning  of,  223,  224  n.,  242  n. 

FOUNDER,  579,  580 

FOUNDRIES,  ^     ^^^. 

application  of  Fact,  and  Work.  Acts  to,  i6b 

FRAUD.     {See  Larceny.)  ,,     „    ,    ,  ,  oi-.   on 

choosing  to  judge  for  himself,  effect  of  purchaser,  213,  214 
compensation  instead  of  rescission,  when  decreed,  215 
concealed,  account  how  far  carried  back  in  case  of,  013 

what  is,  013 
condoned  bv  purchaser  no  bar  to  enforcing  contract.  20H 
cost-book  aiid  stann.  comps.-contract  to  transfer  slmrcs, 

rescission,  purchaser  entitled  to,  not  obliged  to   pay   calls  aftc. 
writ,  535 
wlien  forfeited  for  non-payt.,lass  on  vend.o^O 
where  pur.  may  have,  iho.  he  has  sold  part  of  hbaros,  685 
not  liavo,  535 
specific  performance  barred  by.  530     .  .         ,  ._„ 

cost-book  and  stann.  comps.,  transfer  of  shares  in,  when  a,  o3H 
effect  of  acquiescence  by  company.  53ft 
nominee,  purchase  of  cost-book  shares  in  name  of,  53.>,  o.iJ  n. 
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FRAUD — continued. 

cost-book  company,  conversion  of,  into  limited  company,  513,  513  n. 
origin  of,  511,  512 

damages,  511 

evidence,  admissibility  in,  of  former  c.-b.,  512  n. 

knowing  real  prospects  of  company,  effect  of,  512 

prospectus  and  rules,  effect  of  variation  between,  512 

prudence,  effect  of  failure  to  act  with,  512 

rescission  of  contract  to  take  shares,  511 
Crown  officials  for  fraud,  setting  aside  contract  by,  556 
dead  rent,  fraud  to  evade  payment  of,  234 
enforcing  contract  to  sell  or  lease,  fraud  a  bar  to,  207 
fiduciary  relation  to  vendor,  effect  of  purchaser  being  in,  208 
general  statements  as  to  prospects  of  mine,  effect  of,  214 
iron  manufactures,  fraud  by  persons  engaged  in,  741  n. 
Limit.,  effect  in  preventing  operation  of  Stat,  of,  613 
measure  of  compensation,  when  decreed,  215 
not  being  misled,  effect  of  plaintiff,  208,  213,  214 
prompt  to  enforce  remedy,  injured  person  must  be,  214 
purchaser  concealing  existence  or  value  of  mine,  no  fraud,  208 
obtaining  improper  access  to  mine,  effect  of,  208 
using  contrivance  or  word  or  gesture,  effect  of,  208 
receiver    and    manager,   appointment   of,    on   application   of    pur.    in 

possn.,  214 
rescission,  213 

surface,  effect  of  fraud  in  selling  undermined,  285 
tin-bounding  in  Cornwall,  fraud  by  co-adventurers  in,  499 

Devonshire,  fraud  by  co-adventurers  in,  504 
trespass,  notw.  f.  in,  wrongdr.  entld.  to  allowce.  for  bringing  to  bank, 606 
trespasser  contracting  to  purch.  and  concealing  tresp.  cannot  enforce,  207 

immaterial  that  purchase  not  at  undervalue,  207 
walling  or  stacking  coal  &c.,  615  n.,  616  n. 

FRAUDS,  STATUTE  OF, 

co-owner  of  mine  or  quarry,  contract  by,  must  be  in  writing,  201 
cost-book  shares, 

"goods  wares  and  merchandise"  within  s.  17,  contr.  for  transf. 

not,  534 
lease  in  trust  for  individuals,  when  m.  held  on,  contr.  within  s.  4 . .  533 

undertaking,  when  mine  held  on,  secua,  533 
licence,  where  mine  held  on,  semble  contract  not  within  s.  4 . .  533, 534 
parol  contract  for  transfer  generally  good,  534 
jjresumption  that  cost-book  shares  not  interest  in  land,  534 
minerals,  contract  for  sale  of,  within  s.  17.  .202 

although  not  severed,  202 
part  performance  takes  case  out  of,  200,  201 
partner  in  working,  contract  by,  within  s.  4.  .201 
partner,  ordinary, 

"goods  wares  and  merchandise,"  when  mine  or  quarry  in  trust  for 

undertaking  shares  not,  within  s.  17.  .202 
parol  contract  good  when  mine  or  quarry  in  trust  for  undertaking, 

202 
trust  for  individuals,  where  mine  or  quarry  held  on,  share  within 
s.  4.. 201 
undertaking,  where  mine  or  quarry  held  on,  sccits,  201 
j)rofit  and  loss,  not  affecting  ownership  of  land,  contract  to  share,  201 
ratification  may  bind  when  contract  parol,  200 
sole  owner  of  mine  or  quarry,  contract  by,  within  s.  4.  .200 

contract  to  demise  mine  on  royalties  and  divide  royalties,  200 
offer  mines  and  parol  offer,  200 

FREE  MINERS.     (See  Gloucestershire  Rights  dc.) 

FREEHOLDERS  OF  MANOR, 

right  of,  to  profits  a  in-endrc,  105 — 108 

FREEING,  583,  583 
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FREEING  DISH,  581 

FREESTONE, 

a  mineral,  10 

excepted  from  conveyance  under  Rail,  and  Wat.  CI.  Acts,  22,24,366,421. 

(See  Rail,  and  Wat.  CI.  Acts.) 
if  worked  miderground,  a  mine  rather  than  quarry,  5 

FRIENDLY  SOCIETY, 

transfer  of  stann.  mine  club  fund  to,  524,  525 

FURNACE, 

application  of  Fact,  and  Work.  Acts  to  blast,  736 

GALEAGE  RENTS.     (See  Gloucestershire  Rights  dx.) 

GALES.     (See  Gloucestershire  Rights  dx.) 

GAS.     (See  Airivays ;  Coal  Mines  Reg.  Acts  ;  Setting  Fire.) 
inflammable,  669,  698 

GAS  CLAUSES  ACT.     (Sec  Old  Rail,  and  Can.  Acts.) 
arbitration  proper  remedy  under,  334 
compensation  under,  for  leaving  mines  unworked,  334 

when  payable,  334 
support  under,  331,  331  n. 

GAS  COMPANY, 

Brine-Pumping  Act,  cannot  claim  compensation  under,  399 

GAS  MAINS  AND  PIPES, 

support  for,  307,  331,  331  n.     (See  Support.) 

GATE-ROADING,  590 

GAUGES,  677,  678,  721 

GAVELLER.     (See  Gloucestershire  Rights  dx.) 

GENERAL  RULES.     (See  Coal  Mines  Reg.  Acts ;  Met.  Mines  Reg.  Acts.) 

GET.     (See  Gotten.) 

specified  quantity  of  minerals,  effect  of  covenant  to,  243,  243  n,  244 

GETTING  AND  SEVERING.     (See  Measure  of  Damages ;  Mortgage.) 

expenses  of,  allowed  to  co-owner  working  beyond^his  share,  123,  124 
when  allowed  to  trespasser,  603 — 607 

where  pillars  worked  in  breach  of  covenant  in  lease,  add.  to 
pp.  248,  606 

GIFT.     (See  Derbyshire  Rights  dx.) 

GIN, 

meaning  of,  251  n. 

penalty  on  erecting  near  highway  unless  screened,  44J 

GIRLS.     (Sec  Coal  Mines  Reg.  Acts;  Met.  Mines  Reg.  Acts.)  ^ 

provisions  of  Fact,  and  Work.  Acts  as  to  employment  of,  <3( 

GLOUCESTERSHIRE  RIGHTS  AND  CUSTOI^IS, 
abandonment  of  works,  .560 

Abbot's  Wood,  uninclosed  land  within  Forest,  549  n.,  .jM  n. 
account  for  payment  of  rents  or  royalties,  action  for,  550 
accounts  and  plans,  duty  of  galeo  to  keep,  556 
appeal  from  refusal  of  GaveUer  to  register,  552 

time  for,  552  n. 
applicant  for  gale  has  no  interest  until  grant,  56.j 

not  bound  until  grant,  553 
application  for  gale  cannot  be  made  niiloss  gale  empty,  5(.5 
prioritv  of,  determines  right.  565 


ortionment  of  moiety  runt  between  private ownors  ol  inci"-  ■ 


1  r.,,.i. 


app 

.563,  564 
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arbitration.     (See  Arbitration.) 

assignees  of  free  miners,  renewals  of  quarry  leases  to,  561 
Awards,  Coal  Iron  and  Quarry,  551  n. 

inaccuracy  of,  as  to  metes  and  bounds,  551  n.,  554 

plans  and  schedules  to,  551  n. 
rules  under,  551  n. 
barrier,  duty  of  coal  galee  to  leave,  559,  5G0,  567 

licence  to  work  coal  in,  566 
Blakeney,  claim  of  lord  of  manor  of,  as  to  gales,  549  n. 
boundaries,  alteration  of,  506 
disputes  as  to,  566 
injury  to,  564 
protection  of,  559 

questions  as  to,  are  between  different  miners,  566  n. 
buildings,  erection  of,  564 
removal  of,  560 
Comm.  of  Woods,  enrolment  of  free  miners  by,  552 

rights  of  Crown  represented  by,  549 
County  Court,  recovery  of  rent  or  royalty  in,  556,  558,  559 
Courts,  ancient  Mine  Law,  552  n. 
covenant,  action  of,  for  payment  of  rent  or  royalty,  556 

to  enforce  rules,  560 
Crown  and  free  miners,  mutual  rights  of,  553 — 563 
interests  of,  represented  by  Gaveller,  549 
space  created  by  workings  belongs  to,  553 
customs  almost  entirely  regulated  by  statute,  550,  550  n.,  551  n. 

as  to  various  inclosed  lands  regulated  without  ref .  to  stat.,  550  n. 
qu.  rights  of  free  miners  in  respect  of  such  lands,  550  n. 
damages  for  non-compliance  with  rules  as  to  working,  568,  569 
dead  rent.     (See,  under  this  title,  galcagc  rents  and  royalties.) 
death  before  grant  of  gale,  565 
delay  fatal  to  enforcing  contract,  561 
Depiity  Gaveller.     (See,  under  this  title,  gaveller.) 
devolution  of  gale  or  lease,  561 
discontinuance  of  workings,  560 
distress,  rents  or  royalties  recoverable  by,  556 
division  of  gales,  563 

dwelling-houses,  erection  of,  in  inclosed  lands,  558,  564 
engines,  discontinuance  of  working  of,  560 
engraved  plans,  marking  on  copy  of,  554,  557 
enrolment  of  free  miners,  552 

substituted  rent,  556 
■entry  and  enrolment  of  gales,  553 
leases,  557 

liberties  and  licences,  559 
evidence,  extracts  from  register  admissible  in,  552 
fee  simple,  galee  has  estate  in,  553 
fences,  duty  to  set  up,  560 

injury  to,  559 
fifth  man,  ancient  right  of  Crown  to  put  in,  555  n. 
fire  engines,  liberty  to  erect,  558 
Forest  of  Dean,  ownership  of  surface  of,  549 
Forester  not  entitled  to  gale  Crown  quarries  without  accounting,  103, 

107 
forfeited  gales,  regales  of,  562 
forfeiture.     (See  Forfeiture.) 

fraud  as  to  agreement  to  pay  larger  than  reserved  rent,  556 
free  miners,  meaning  of,  551 

mutual  rights  of,  565 — 569 
right  of,  to  gales,  552,  553 
freehold  land,  injury  to,  564 
gale,  exhausted,  when  treated  as,  566 
may  be  held  jointly,  553 
meaning  of,  552 
nature  of,  552,  553 
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gale,  new,  no  right  to,  unless  one  of  previous  exhausted,  565 
origin  of  word,  552  n. 
three,  no  right  to  more  than,  565,  566 
galeage  rents  and  royalties,  55i,  555 
arbitration  as  to  amount  of,  555 

Commissioners,  powers  of,  as  to  confirmed  gales,  555  n. 
enrolment  of  substituted  amount  of,  556 
forfeiture  for  nou-pajinent,  561 
Gaveller  proper  person  to  sue  for,  556 
inclosed  lands,  right  of  private  owner  of,  to  moiety  of,  563 
mode  of  recovery  of.  556 

non-liability  to  pay  for  certain  periods  or  purposes,  555 
personal  obligation  to  pay,  556 
reversion  of,  every  twentj'-one  years,  555 

short  working  of  any  year  may  be  made  up  in  subsequent  year,  555 
times  when  payable,  555 
GaveUer,  interests  of  Crown  represented  by,  549 

not  proper  party  to  action  to  restrain  grant  of  gale,  566 
proper  person  to  sue  for  galeage  rents  and  royalties,  556 
Hundred  of  St.  Briavels,  ownership  of  mines  and  quarries  in,  47,  549 

surface  of,  549 
impede  or  injure  workings,  duty  not  to,  567 
inclosed  lands,  erection  of  dwelling-houses  in,  558,  564 
gales  in,  552 

meaning  of,  for  compensation  for  surface  damage,  564 
right  of  private  owner  of,  to  moietj'  rent,  563 
steam  engines,  erection  of,  in,  558,  564 
enclosures,  injury  to,  559,  564 
information  for  recovery  of  I'ent  or  royalty,  556 
injunction  to  enforce  compliance  with  rules,  560,  569 
mandatory,  569 
restrain  grant  of  gale,  566 
parties,  566 
inspect  plans  and  workings,  right  of  Gaveller  or  Commiss.  to,  556 
interrupt  other  workings,  duty  not  to,  567 
lease,  clay  or  sand  for  iwenty-one  years,  of,  right  to  get,  557 
entry  and  enrolment  of,  .557 
kilns  and  burning  clav  for  twenty-one  years,  of  open  land  for, 

557 
quarries  for  twenty-one  years,  of,  557 
re-entry  on  non-payment  of  rent,  condition  for,  557 
rent  must  be  free  of  taxes  Ac,  when,  557 

recovery  of,  in  County  Court,  558 
waste  land  of  forest  for  thirty-one  years,  of,  557 
liberties  incident  to  gales  or  leases,  558 
in  inclosed  lands,  558 

levels  drifts  drains  cuts-out  watercourses  pits  shafts  and  pit- 
heaps,  558 
railroads  and  other  roads  drains  and  spoil  banks,  558 
steam  and  fire  engines,  558 
licences.  558,  559 

pits  shafts  levels  roads  and  easements,  558 
compensation  to  persons  injured,  559 
entry  and  enrolment,  559 
recovery  of  rent  in  Comity  Court,  559 
restoration  of  land  aftrr  user,  .559 
lot,  determination  by,  of  right  to  gale,  .565 
machinerv,  riglit  of  surrcndiror  to  remove,  .503 
mandamus  against  Gaveller  for  delay  Ac.  in  grant  of  galo,  rA,r> 
metes  and  bounds,  5.54 

awards  of  1841,  inaccuracy  of,  as  to,  .551  n.,  .554 
defined,  how  sometimes,  .5.54,  .554  n. 

entry  in  Surf.  Bound.  Hook  and  marking  on  copy  engraved  ylnnn, 
5.54 
minerals,  right  of  surrenderor  to  remove,  503 
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mistake  as  to  agreement  to  pay  larger  than  reserved  rent,  556 

mortgagee,  liability  of,  for  non-compliance  with  rules,  509 

mortgagor,  liability  of,  for  non-compliance  with  rules,  569 

nunc  pro  tunc  entries  of  transfers,  561  n. 

parol  agreements  to  pay  larger  than  reserved  rent,  effect  of,  556 

parties  to  proceedings  to  restrain  grant  of  gale,  566 

petition  of  right  to  restrain  grant  of  gale,  560 

parties,  566 
plans,  duty  of  galea  to  make,  and  allow  inspection  of,  556 

to  awards,  inaccuracy  of,  551  n. 
priority  of  application  for  gale,  505 

private  owners  and  free  miners,  mutual  rights  of,  563,  564 
prox^erty,  rights  of,  549 

publication  of  notice  of  application  for  gale,  506 
quarries  not  now  opened  except  under  quarry  leases  or  old  quarry  gales, 

553 
quarry  gales,  all  existing,  comprised  m  Quarry  Award,  553 
quo  imrranto  agst.  person  improperly  claiming  to  be  free  miner,  552  n. 
railroads,  right  to  use,  558,  507 
rateability  of  galee,  553,  635 
regales  of  forfeited  gales,  502 

effect  of  assignment  of  new  gale  to  trustees  of  forfeited  gale,  502 
registration  of  free  miners,  551 

privileges  not  exerciseable  before,  552 
refusal  of,  by  Gaveller,  552 

appeal  from  refusal,  552 
Gaveller,  to  register  transfer,  501.     (See  Transfer.) 
regrant  of  divided  gales,  503 

surrendered  gales  and  quarries,  503 
renewals  of  quarry  leases  to  assignees  of  free  miners,  501 
rent.     (See,  under  this  title,  galcagc  rents  and  royalties  ;  liberties  dx.) 
roads,  injury  to,  504 

interference  with,  559 
right  to  use,  558,  507 
royalties,  554,  555.     (See,  under  this  title,  galcagc  rents  and  royalties.) 
rules.  Coal  Iron  and  Quarry  Awards,  under,  551  n. 
Commiss.  of  Woods,  powers  of,  as  to,  551  n. 
obligation  to  observe,  is  personal,  500 
remedies  for  non-compliance  with,  560,  568,  569 
special,  as  to  working,  500 
Speech  House,  to  be  hung  up  in,  551  n. 
working,  as  to,  559,  500 
schedules  to  awards,  inaccuracy  of,  551  n. 
Sessions,  appeal  to,  from  refusal  of  Giaveller  to  register,  552 

time  for,  552  n. 
shafts,  sinking  of,  through  overlying  gale,  567 

compensation  as  to,  567  n. 
space  created  by  workings,  property  in,  in  Crown,  553 
stamps,  exemption  of  Crown  instruments  from,  563 
steam  engines,  erection  of,  in  inclosed  land,  558,  564 

notice  as  to  discontinuance  of  working  of,  568 
support,  action  for  withdrawing,  564 
Surface  Boundary  Book,  entries  in,  554,  557 
surface,  compensation  for  damage  to,  564 
damage,  meaning  of,  316,  317,  564 
of  Forest,  ownership  of,  549 
Hundred,  ownership  of,  549 
surrender.     (See  Surrender.) 
transfer,  500,  501.     (See  Transfer.) 
tresspassers,  punishment  of,  in  Forest,  509 
uninclosed  lands,  549 

vendor  in  Ciloucest.  need  not  mention  existence  of  customary  rights,  204 
verderers,  appeal  to,  from  refusal  of  Gaveller  to  register,  552 
time  for,  552  n. 
power  of,  to  remove  unnecessary  buildings,  500 
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waste,  duty  of  galee  or  lessee  not  to  commit,  559 
water,  duty  to  prevent  escape  of,  478  n.,  568 
liability  as  to,  of  dip  galee,  56S 

higher  coal  galee,  568 
iron  galee,  56S 
notice  as  to  discontinuance  of  working  of  engine  &c.,  568 
will,  devolution  of  gale  or  lease  under,  500,  561 
working,  commencement  of,  559 
continuance  of,  559 
duty  not  to  impede  or  injure,  567 
mode  of,  559 
rules  as  to,  559,  560 

special,  560 
space  created  by.  property  in,  in  Crown,  553 

GOD,  ACT  OF,  477 

GOLD.     (See  Boyal  Mines.) 

GOLD  FIELDS  ACT, 

operation  of,  in  New  Zealand,  592  n. 

GOODS  WARES  AND  MERCHANDISE.     (S^e  Frauls,  Statute  of.) 

GOTTEN.     (See  Get.) 

meaning  of,  223,  242  n. 

GRAND  JURY.     (See  Derbyshire  Rights  dc.) 

GRANITE, 

a  mineral,  10 

GRANT.     (See  Ccnivcyance ;  Lost  Grant.) 

includes  everything  necessary  for  enjoyment  of  thing   granted,  279 

lessor  cannot  derogate  from,  254 

mines,  of,  includes  power  to  dig,  279 

new  mines  lie  in,  210 

open  mines  lie  in,  216 

surface,  of,  includes  right  to  have  surface'  preserved,  279 

GRASS  GROVES, 

tithe-ore  due  by  custom  in,  590 

GRAVEL.     (See  Quarry;  Rail,  and  Wat.  1 1.  Acts.) 
a  mineral,  10 

allotments,  not  to  be  taken  from,  195 
pit,  fencing,  734 

is  quarry  rather  than  mine,  5 

GREAT  BROUGHTON, 

right  of  property  in  mines  and  quarries  in  manoi'  of,  41  u.,  45  u. 

GREENWICH  HOSPITAL  ACT, 

Admiralty  may  lease  for  forty-two  years  under,  18.) 
rent,  189" 

GRIQUALAND  WEST, 

mining  rights  in,  592  n. 

GROSS  VALUK, 

moaning  of,  in  Rating  Act  H71 .  .031 

GUARDIAN.     (See  Infant.) 

GUIDES,  677,  719 

GUNPOWDER.     (See  Explosives  ;  Mel.  Mines  Lej.  Acts.) 

M.M.  -'5  I- 
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HARBOUR  C01\rPANIES, 
niav  acqi;ire  mines,  99 

not  2^1'i-  fdc.  work  mines  except  for  temporary  purpose,  99 
wrongful  working  of  minerals,  whether  liable  for,  GOO  n. 

HARD   LABOUR.     (See  Coal  Mines  Beg.  Acts;  Imprisonment;  Met.  Mines 
Reg.  Acts.) 

HARTINGTON,  570  ct  seq. 

HAVENS  AND  PORTS 

of  Cornwall  and  Devon,  protection  of,  501,  505 

HAZARDOUS.     (See  Speculative  dx.) 

HEIR.     (See  Apportionment  Act ;  Apportionment  of  Rent ;  Fixtures.) 

and  personal  representative,  rent  passes  to  heir  as  between  heir,  277 
unpaid  instalments  are  sometimes  a  debt  and  not  rent,  277 
remainderman,  ore-rent  goes  to  remainderman  as  between  heir,  277 
liability  for  subsidence  from  ancestor's  workings,  402,  add.  to  p.  403 

HELSTON-IN-KERRIER,  48 

HELSTON-IN-TRIGG,  48 

HEREDITAMENT 

includes  mines,  31 

HIGH  PEAK.     (See  Derbyshire  Rights  dx.) 

HIGHWAY  RATES, 

rateability  of  mines  and  quarries  to,  628 

HIGHWAYS.     (Sec  Roadways  ;   Tin-bounding.) 
action  for  excavations  near,  442 
obstruction  of,  443,  444 

what  is  special  damage,  448,  444 
authority  cannot  claim  compensation  under  Brine-Pumping  Act,  399 
excavation  near,  wheii  a  nuisance,  442 
General  Highways  Act,  property  in  mines  under  roads  under,  40 

provisions  of,  as  to  taking  and  carrying  materials 
for  roads,  117,  118 
Highways  and  Locom.  Amend.  Act,property  in  mines  under  roads  under, 
40,  288,  289 
right  of  working,  288,  289,  336  n. 
Highways  Turnpike  Acts,  property  in  mines  under  roads  under,  40 

provisions    of,    as   to    taking    and    carrying 
materials  for  roads,  116,  439 
parties  to  action  to  restrain  injury  from  digging  gravel  pits,  116 
Limitation  Act,  title  to  mines  &c.  may  be  acquired  against  surveyors  of, 

vmder,  694,  595 
materials  for,  taking,  116 — 118 

no  right  by  custom  to  take  from  land  of  another,  103 
nuisance,  brick-burning  near,  when  a,  484 

calcining  or  burning  iron  lime  or  clay  or  making  cokes  near,  is 

a,  485 
sinking  pits  or  erecting  machinery  near,  is  a,  442 

penalty  on,  unless  screened,  442 
want  of  fencings  near,  when  a,  442 
obstruction,  404,  443,  444 
ownership  of  mines  under,  39,  40,  288,  289 
support,  action  for  withdrawal  of,  289,  404 
implied  grant  of  right  of,  for,  330 

HORNS,  677,  720 

HOUSE.     (See  Buildings.) 

HUNDRED  OF  HIGH  PARK.     (See  Derbyshire  Rights  dx.) 

HUNDRED  OF  ST.  BRIAVELS.     (See  Gloucestershire  Rights  dx.) 
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HUSBAND.     (See  Married  Woman.) 

ID  CERTUM  EST  QUOD  CERTUM  REDDI  POTEST,   254 

IDIOT.     (See  Liniatk.) 

IMPEACHMENT  OP  WASTE,  67,  08 

effect  of,  on  power  to  lease,  172,  173 

IMPLIED  GKANT.     (See  Siq>port ;   Water.) 

i:\IPIlISONMENT.     (See  Coal  Minen  Reg.  Acts;  Met.  Mines  Reg.  Ac'.x  ) 
for  malicious  injuries,  616 — 620 

wrongful  abstraction  of  minerals,  015,  610 

IMPR0VE:MENTS  with  capital  money,  143,  144 

INCLOSED  LANDS.     (See  Gloucestershire  Rights  dc.  ;  Tin-bounding.) 

INCLOSURE  ACTS.     (See  Merton,  Statute  of ;  Roadways.) 
compensation  for  working  rights  under,  413,  414 
doubtful  intention  to  include  mines  or  quarries  under,  220 — 222 
exchanges,  power  to  except  from,  right  to  mines  and  easements,  109 

valuer  under,  may  make,  169 
Inclosure  and  Regulation  of  Commons,  104 — 169 
adjustment  of  rights,  165 
award,  169 

confirmation  of  draft  provisional  order,  167 
draft  provisional  order,  165 

compensation  for  surface  damage,  166 
consents  of  persons  interested,  166,  167 

valuation  of  brick  earth,  167 
.statements  and  conditions  to  be  inserted  in,  165,  160 
evidence  on  application  for  provisional  order,  105 
expenses  of  Act,  right  to  mines  in  land  sold  to  pay,  167  n. 
local  inquiry,  105 
report,  109 
twenty  years,  right  to  mines  under  land  inclosed  for,  not  afiocted 

by  inclosure  proceedings,  164,  165 
valuer,  appointment  of,  167 

duties  and  powers  of,  as  to  allotments  and  reservation  of 
mines  and  easements,  167—169 
inclosure  under,  property  in  mines  &c.  when  separate  from  surface  and 

not  compensated  for  not  affected  where,  47 
Limit.   Act,  effect  of,  agst.  highw.  surveyors  to  wlioin   land    allotted 

under,  595,  59() 
lord,  whether  entitled  to  mines,  220,  221 
materials  for  roads  under,  118 
"mines  and  minerals,"  meaning  of,  in,  15,  10 
partitions,  valuer  under,  may  make,  169 
roads  set  out  under,  property  in  mines  under,  221,  222 

presumption  as  to,  40 
"  soil,"  meaning  of,  in,  31,  32 
streams,  right  to  alter  course  of,  under,  413,  451 

support  under,  construction  of   provisions  as  to,  311—320,  330.     (Sco 
SupjHjrt.) 
effect  of  clause  as  to  holding  mines  &c.  in  as  full  ite.  n  maniRT  rh 
if  Act  not  made,  312,  321,  322 
surface,  power  to  separate  u'lnes  from,  109  ii. 

right  of  user  of,  413,  414 
water,  easements  in  respect  of,  413,  467 
way  for  transport  and  air,  rights  of,  under,  413,  439,  4H1 
working  rights  under,  413 

INCLOSURES.     (Sec  Inclosure  Acts  ;  Merlon,  Statute  of.) 
parcels  and  boundaries.     (See  Parcels.) 
right  of  property  in  mines  or  quarries  in,  47 
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INCOIME  TAX, 

adventm'cr  of  company  may  claim  to  be  charged  separately,  G25,  G2G' 
allowances,  625 

"  annual  value  "  ax^plies  to  measure  of  taxation,  G24 
appeals,  62G 

assessability  under  5  &  6  Vict.  c.  35.  .621,  622 
29  &  30  Vict.  0.  36.  .622,  623 
effect  of,  G23 
brick-fields,  how  assessed,  622 

capital  which  is  exhausted  or  consumed,  no  allowance  in  respect  of,  625 
witlidrawn  or  diminished,  no  allowance  in  respect  of,  625 
company  acquiring  rights  and  liabilities  of  previous  company,  623,  624 

of  adventurers  chargeable  jointly,  625 
five-year  period  for  mines  &c.  under  5  &  6  Vict.  c.  35.  .621,  622 
instalments,  where  debt  or  price  payable  by,  no  instal.  chargeable,  624 
machinery,  allowance  for  depreciation  of,  625 
mines  &c.  how  assessed,  621 — 623 
person  liable,  625,  626 
pits,  allowance  in  respect  of  sinking,  625 
place  of  liability,  626 
plant,  allowance  for  depreciation  of,  625 
"  possession  or  interest"  of  company,  meaning  of,  624 
"  profit  received"  applicable  to  measure  of  taxation,  624 
profits  and  gains,  is  tax  on,  G24 
property,  is  tax  on,  624 
quarries  &c.  how  assessed,  621 — 623 
retainer  by  person  liable  to  annual  payment,  626 

necessary  to  show  liability  to  tax,  626 
"  set  up  and  commenced,"  meaning  of  company  having  been,  623 
single-year  period  for  qua^rries  &c.  under  5  &  6  Vict.  c.  35.  .621 
slate  mines  assessable  as  quarries,  6,  G22 
"  specific  cause,"  diminution  of  profit  from,  624 

what  is,  624 
strikes,  no  deduction  for  subscriptions  for  indemnifying  against,  625 
"  succeeded  to  "  previous  company,  meaning  of  company  having,  624 

INCORPOREAL  HEREDITAMENT.     (See  Corporeal) 
licence  to  dig  coupled  with  grant  is,  260,  262 

INCUMBRANCES.     (See  Mortgage.) 

INDICATORS,  677,  720 

INFANT.     (See  Barmote  Courts;  Coal  Mines   Beg.  Acts;  Met.  Mines  Beg. 
Acts  ;  Tin-bounding.) 
power  to  lease  mines  of  tenant  for  life  under  Settled  Land  Acts,  182 
power  to  lease  mines  of  tenant  in  fee  simple, 
I.  Will.  4,  c.  65,  s.  17..  170 
co-owner,  170 
new  and  open  mines,  170 

remainderman  subject  to  tenancy  by  curtesy,  170 
subject  to  executory  devise,  170 
form  of  order,  170  n. 
joint  powers  of  I.  Will.  4,  c.  65,  s.  17,  and  Settled  Estates  Act, 
171,  175 
form  of  order,  175  n. 
remainder,  where  infant  entitled  in,  171  n.,  174  n. 
Settled  Estates  Act  and  Convevancing  Act,  170 
Settled  Land  Acts,  171 
power  to  lease  mines  of  tenant  in  tail, 
I.  Will.  4,  c.  65,  s.  17..  172 
Settled  Estates  or  Settled  Land  Acts,  172 
form  of  order,  172  n. 
power  to  sell, 

Court,  under  direction  of,  138 

partner  in  partnership  action,  purchase  of  share  of  infant  by,  152 

Settled  Land  Acts,  138,  145 
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INCOME  TAX— continued. 
workings, 

guardian  of  tenant  in  fee  or  tail  in  possession,  powers  of,  to  work  56 
trustees,  no  power  of,  to  work  new  mines  &c.,  78  ' 

power  of,  to  work  open  mines  &c.  under  Couv.  Act,  78 
application  of  produce,  78 

INFLAMMABLE  GAS,  669,  698 

INFLAMMABLE  SUBSTANCE,  718.  (See  E.vplosivcs ;  Met.  Mines  Rca 
Acts.)  •'' 

INFORMATION, 

for  non-payment  of  rent  for  gales,  556 

INHABITANTS.     (See  Custom  ;  Prescription.) 

IN.JUNCTION.  (See  Airways;  Coal  Mines  Reg.  Acts;  Copyholder;  Cost- 
book,  dx.  Comps. ;  Gloucestershire  Rights  dc. ;  Interlocutor i/  Injunc- 
tion; Lease;  Life  or  Years,  Tenant  for ;  Nuisance;  Old  Rail,  and 
Can.  Acts;  Parson;  Partner;  Prebendary ;  Purchaser;  Roadways; 
Stannary  Courts ;  Support ;   Tin-bounding;  Trespass;   User;   Water') 

"no  injunction,  no  account,"  never  applied  to  mmes,  69,  239,  268 

provisions  of  Judicature  Act  as  to,  609,  610 

where  compliance  impossible,  479 

where  other  remedy  appointed  by  stat.,  478 

"  INJURIOUS  AFFECTION."     (See  Lands  CI.  dc.  Act ;  Rail,  and  Wat.  CI. 
Acts ;  Roadways.) 
no  mere,  in  respect  of  minrls.  wrongfuUv  abstracted  bv  railwav  company, 

600  '        "  ~  .  J 

INJURY.     (See  Damage  ;  Employers'  Liability  Act.) 

INQUESTS,  666—668,  716,  717.  (See  Coal  Mines  Reg.  Acts ;  Met.  Mines  Reg. 
Acts.) 

INSANE  PERSON.    (See  Lunatic.) 

INSPECTION.     (See    Brine-Pumping   Act   1891  ;    Coal    Min^s   Reg.    Acts; 
Cost-book    dc.     Comps. ;    Glouccstersltire    Rights   dc. ;    Lease ;    ^[ct. 
Mines   Reg.  Acts;  Support;    Tithes;    Views  dc;    Water;    Winding 
Up  dc.) 
of  property  in  cases  of  trespass,  610,  611 

anciUary  liberties  and  facilities,  610,  611 
before  Judicature  Acts,  610 
since  Judicature  .Acts,  610,  611 
forms  of  orders,  611  n. 

mere  denial  of  trespass  usually  immat.,  611 
terms  usually  imposed,  611 

usual  terms,  611 
time  to  answer  evidence,  611 
of  title  deeds  in  ca.ses  of  trespass,  612 

INSPECTORS.     (Sec  Corti  Mines  Reg.  Acts;  Met.  Mines  Reg.  Acts;  Quarry.) 

INSTALMENTS, 

debt  or  price  payable  by,  not  subject  to  Income  Tax,  624 
mortgage  money  should  be  made  repayable  by,  224 

INSTROKE.     (See  Ontstroke;  Pits.) 
importance  of  right  of,  230 
•   lessee  may  pri.  far.  work  1  y,  280,  231 

not  deprived  of  riglit  of,  except  by  clear  provisions,  231 
mala  fides  or  unskilfulness,  231 
meaning  of,  230 

INTERESSI  TERMINI, 

scmble  lessee  has  not.  tbo.  no  (  ntrv  di.l    no  jokh  ■.  uiid  r  Stnt.  of  UdOf, 
598,  599 
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INTEREST, 

account,  in  action  for,  003 

right  may  be  lost  hy  delay,  014 
money  had  and  received,  in  action  for,  603 
on  rents  from  date  of  writ,  230 
trover  or  trespass,  in  action  for,  GOB 

INTERLOCUTORY  INJUNCTION.     (See  Injunction.) 
reluctance  to  restrain  workings  by  lessee,  250 
life  or  years,  tenant  for,  74 
lord  of  manor,  87 

person  alleged  to  be  trespasser,  G14 
water,  improper  drainage  of,  479 
rights,  infringement  of,  460 

INTERMENT,  667,  717 

INTERPLEADER.     (See  Barmotc  Courts  ;  Stannarij  Court!-:) 

INTESTATE.     (See  Heir.) 

IRELAND.     (See  Coal  Mines  Reg.  Acts  ;  Met.  Mines  Reg.  Ac:s.) 
cost-book  companies  in,  508 
leases  of  mines  in.  by  persons  under  disability,  195 

incidental  rights,  195 

statutory  requirements  must  be  complied  with,  ICG 
Mortmain  Acts,  shares  in  mines  in,  not  within,  276 
new  mines  &c.  by  lessee  in,  working  of,  63,  64 
open  mines  &c.  by  lessee  in,  working  of,  61 

property  in  mines  &c.  during  statutory  term  under  44  &  45  Vict.  c.  47 . .  43 
quit  under  Irish  holdings,  notice  to,  255  n. 

with  a  view  to  work,  78 
Rail  CI.  Act,  construction  of,  in,  21  n. 
support  for  places  of  worshiji  &c.  in,  306,  417,  418 
surface,  working  rights  of  mine  owner  as  regards,  417,  418 
turf,  right  of  commoners  to  take,  under  44  &  45  Vict.  c.  49.  .104,  105 
waste,  prevention  of,  74  n.  f-^^rcfi 

water,  rights  of  diverting  and  using,  417,  451 
Wat.  CI.  Act,  construction  of,  in,  21  n. 

maps  under,  with  whom  to  be  deposited,  354 
way,  rights  of,  417,  439 

IRON  AWARD,  551  n. 

IRON  GALES.     (See  Gloucestershire  Rights  dx.) 

IRON  MANUFACTURES. 

frauds  by  persons  engaged  in,  741  n. 

IRON  ]\IINE, 

gold  or  silver  intermixed,  50 — 53.     (See  Royal  Mines.) 
owner  of,  when  trader  within  Irish  Bankruptcy  Act,  273 

IRONSTONE, 

a  mineral,  10 

exception  of,  from  conveyance  under  Rail,  or  Wat.  CI.  Acts.    (See  Rail, 
and  Wat.  CI.  Acts.) 

IRON-WORKS.     (See  Nuisance.) 

ISLE  OF  ]\IAN.     (See  Man,  Isle  of.) 

JOINT  LIABILITY 

of  persons  guilty  of  trespass,  601 

JOINT  TENANT.     (See  Co-owner  ;  Partner.) 

JOINTRESS 

is  impeachable  of  waste,  64 
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JUDGMENT.     (See  Barmotc  Courts  ;  Stannary  Coitrts.) 

JUDGMENT  DEBT.     (See  Cost-book  dx.  Companies.) 

JUDICATURE  ACTS.     (See  Injunction ;  Insjtection.) 

JURISDICTION.     (See  Barmotc  Courts ;  Stannarij  Courts.) 

JURORS,  667,  717 

JUST  ALLOWANCES, 

mortgagee  entitled  under,  to  be  recouped  for  necessary  repairs,  9C 
not  include  trade  allowances,  608 

KING'S  FIELD.     (See  Derbyshire  Eitjhts  dr.) 
KNOWLEDGE.     (See  Acquiescence.) 

LABOURER.  (See  Coal  Mines  Reg.  Acts :  Empl.  and  Workmen  Act ; 
Emploijers'  Liability  Act:  Fact,  and  ]Vork.Acts;  Met.  Mines  Reg. 
Acts ;   Truck  Acts.) 

LACHES.     [See  Acquiescence ;  Delay.) 

no  bar  to  person  with  legal  interest,  132 

LADDERS.     (See  Met.  Mines  Reg.  Acts.) 

LAMPS.  SAFETY.     (See  Coal  Mines  Reg.  Acts.) 

LANCASTER,  DUCHY  OF,  570 

LAND 

includes  mines  or  quarries,  30 

not  under  Lighting  and  Watching  Act,  81,  630 

contra  brickfield,  add.  to  p.  630 
not  under  Poor  Rate  Act,  30,  31,  630 
whether  under  Paup.  Settl.  Act,  doubtful,  30,  638 
meaning  of,  30,  217 

in  case  of  purchase  under  Rail,  or  Wat.  CI.  Acts,  26,  29 

LAND  COMMISSIONERS.     (See  Inclosure  Acts.)  , 

LAND  DOLE,  4«J7  n. 

LAND  REGISTRY  ACT, 

expressly  mentioned,  duty  of  registrar  where  mines,  594  n. 

mines  not  included  in  description  of  land  unless, 
594  n. 
title  to  mines  may  in  substance  be  established  under,  594 

LAND  TAX, 

mines  and  quarries  subject  to,  621 

probably  immat.  that  not  opened  at  passing  of  Act,  621 

LAND  TAX  REDEMPTION  ACT, 

mines  &c.  in  land  sold  by  eccles.  corponitH'M  for  redciiiptn.n  ol  luml  lax 
do  not  pass,  KiO,  21H 
but  prior  l)inding  contracts  not  affected,  160 

LAND  TRANSFER  ACT, 

provi.sions  of,  as  to  mines  &c.,  38,  39 

LANDLORD  AND  TKN.J^NT.     (See  Ireland;   Lease.) 

LANDS  CLAUSES  CONSOLIDATION  ACT.     (See  Rail,  and  Wal-Cl.  .Iris., 
bond  under,  not  include  conipinsation  for  minerals  under  Kail,  or  Wiit. 

CI.  Acts,  381,  3K6 
compensation  under,  3W,  381,  386 

conipul.sory  powers,  purchase  without  reference  to,  i^l9 
improper  claims,  effect  of  including,  3H6  n. 
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LANDS  CLAUSES  CONSOLIDATION  ACT— continued. 
"  injurioiis  .affection,"  under,  443 

purchasing  land  under,  company  or  local  authority,  may  purchase  i?ub- 
jacent  mines,  158,  154 
immat.  that  mines  and  rest  of  land  in  different  hands,  154 
or  that  Rail.  CI.  Act  or  Wat.  CI.  Act  or  Public  Health  Am.  Act  1883, 
applies,  154,  155,  156 
purchasing  land  vmder,  company  or  local    authority,  must  purchase 
whole  land  including  mines,  157 
scats,  under   joint  operation    of  that  Act  and  Rail.  CI.  Act  Wat. 
CI.  Act  or  Pub.  Health  Am.  Act,  157 
ten.  for  life  may  sell  under,  139 

proceeds,  only  entitled  to  income  of,  139 
not  "  absolutely  entitled"  under  s.  69.  .140 

LAPSE  OF  TIIME.     (See  Acquiescence  ;  Delay.) 

LARCENY, 

different  charges  of,  right  of  prosecutor  to  elect  where,  616 

give  evidence  as  to  all,  where,  616 
proof  as  showing  felonious  intent,  616 
indictment,  what  necessary  to  show  in,  616 
stealing  or  severing  with  intent  to  steal  ores  &c.  a  felony,  615 

punishment,  615 
taking  removing  or  concealing  ores  &c.  with  intent  to  defraud,  when  a 
feloiay,  615 
punishment,  615 

proceedings  before  justices,  616  n. 
trespasser  by  way  of,  entitled  to  allowance  for  bringing  to  bank,  606 

LEAD  MINES.     (See  Derbyshire  Rights  dx.) 

gold  or  silver  intermixed,  50 — 53.     (See  Royal  Mines.) 
owner  of,  whether  trader  under  Irish  Bankruptcy  Act,  273 
purser  secretary  &c.  of,  may  be  rated,  635 

LEASE.     (See  Contract;  Derbyshire  Rights  etc.;   Evidence;   Gloucestershire 
Rights  dc;  Lessee;  Life  or  Years,  T.  for;  Nuisance;  Powers;  Rating; 
Support;  Settled.  Estates  Act ;  Settled  Lands  Acts ;   Water.) 
abandonment  of  working,  244 
accident,  brine,  influx  of,  probably  an  inevitable,  257  n. 

covenant  to  work  regularly,  effect  of  accident  on,  244 
inquiry  whether  unavoidable,  244  n. 
liberty  to  surrender  on,  257 
account  against  lessee,  239 

none  against  equitable  owner  who  enters  and  works,  239 
"  no  injunction,  no  account,"  never  applied  to  mines,  239 
accouiats,  Conv.  Act  provisions  as  to  forfeiture  do  not  apply  to  covenant 

for  access  to,  253,  256 
acquiescence  in  breach  of  covenant,  243 
adverse  possession,  lessee  shd.  enter  within  12  yrs.  when  lessor  in,  598, 

599 
agricultural,  custom  to  appropriate  flints  under,  18,  67 
arbitration,  258,  259.     (See  Arbitration.) 
"  at  all  times,"  covenant  to  work,  243 
average  clause,  237,  238 
barriers,  lessee  removing  is  liable  for  waste,  249 

mandatory  injunction  to  compel  lessee  to  leave,  249 
biU  of  sale,  distress  for  rent  is  not,  254,  255 
boundaries,  228,  229.     (See  Parcels.) 
"  coal  seams  workable  as  coal  seams,"  meaning  of,  245 
compensation  for  damage  to  crops,  covenant  for,  247 

runs  with  land,  247 
"consistent  with  means  of  sale,"  covenant  to  get  to  fullest  extent,  245 
construction — lease  or  contract,  197,  198 
licence,  265—268 
tenancy  at  will,  267,  268 
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continuous  working,  covenants  compelling,  242,  2'i3 

lessee  liable  although  he  pays  dead  rent,  243 
Conv.  Act,  forfeiture  provisions  of,  not  applic.  to  breach  of  covenant  as 

to  access  inspection  &c.,  253,  256 
covenant  for  payment  of  rent,  action  on,  239 
covenants  to  work.     (See,  under  this  title,  work.) 
crops,  covenant  to  compensate  for  damage  to,  247 

custom,  lessee  may  have  right  by,  to  work  and  appropriate  minerals,  G7 
damages  general  remedv  for  breach  of  covenant  to  work,  250 
dead  rent,  232-234.     (See  Dead  Rent.) 
deliver  up,  covenant  to,  251,  252 
derogate  from  grant,  lessor  cannot,  254 
determine,  power  to.     (See  Surrender.) 
distress  lies  for  dead  rent  or  royalty  or  footage  rent,  254 
power  of,  on  adjoining  land,  254,  255 
does  not  run  with  land,  255 
is  not  a  bill  of  sale,  255 
drain  adjoining  mine  thro,  demised  m.,  lessee  may,  by  gravitation,  82,  232 
effect  of  making  conduits  Sec.   in  adjoining 
mine,  232 
thro,  demised  mine,  lessee  may  not  artificially,  248 
drainage,  mandatory  injunction  to  enforce  covenant  to  leave  barriers 

against,  249 
drowning,  covenant  against,  248,  249 
injunction  against,  249 

lessee  may  not  conduct  water  into  demised  mine,  248 
not  bound  to  prevent,  apart  from  covenant,  248 
immat.  that  he  has  granted  right  of  way,  248 
letting  loose  unknown  underground  water,  253,  254 
when  breach  of  covenant  for  quiet  enjoyment,  263,  254 
enter  within  twelve  years,  not  necessary  for  lessee  to,  598,  599 
evidence  as  to  local  meaning  of  covenant,  241  n.,  24G  n. 
exception,  covenant  may  Ije  incorporated  by  words  of,  247 
"  fairly  and  regularly,"  covenant  to  work,  244 
"fairly  workable,"  covenant  to  work  so  long  as  mine  is,  245,  24G 
"fairly  wrought,"  meaning  of,  245 
fences,  injunction  to  restore,  247 
fines  are  real  estate  under  Lun.  Act,  139  n. 
fixtures,  251,  252.     (See  Fixtures.) 
footage  rent,  234,  235 

forfeiture,  2.53,  2.55—257.     (See  Forfeiture.) 

indemnify,  liability  of  lessor  to,  for  demising  mine  of  stranger,  254 
injunction,  barriers,  enforcement  of  covenant  as  to,  by  mandatory,  249 
"  no  injunction,  no  account,"  never  apjilied  to  mines,  239 
not  granted  if  probable  danger  to  life  involved,  250 
particular  mode  of  working  not  enforced  l)y,  unless  wlierc 

negative  covenant,  250 
pumping,  to  compel,  249 

removal  of  ore  until  measurement  restrained  by,  253  n. 
repairs,  covenant  as  to,  not  enforced  by,  251 
support,  enforcement  of  covenant  as  to,  by  mandatory,  247 
unusual  mode  of  working,  seldom  enforced  by,  250 
inspect,  lessor  may  in  absence  of  stipulation  go  down  sliuft  iiiid,  252 
instroke,  230,  231.     (See  Inslroke ;  Fits.) 
interesse  termini,  wliere  lessee  witht.  possn.  under  St.  of  Uses  bus  nnre, 

598,  599 
interest  on  rents  from  date  of  writ,  lessor  may  recover,  289 
land,  power  to  lease,  inelndcs  mines  and  quarries,  172 
"leave"  pillars,  covenant  to,  247,  248 
lessee's  covenants,  239 — 263 
liberties,  229—232.     (See  Liberties.) 
Limit.  Stat,  of,  where  trespasser  demises  mine  and   rcKervcH  rent  in 

specie,  014 
loss,  whether  lessee  bound  to  work  at,  245,  240 
lunatic,  of  property  of.     (Sec  Lunatic.) 
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mandatory  injunction,  enforcement  of  covenant  as  to  barriers  by,  249 

pumping  by,  249 
support  by,  247 
measurement,  injunction  to  restrain  removal  of  ore  until,  253  n. 
mine,  meaning  of,  in  leases,  5,  227  n. 
moveable  effects,  251,  252.     (See  FLvfurcii.) 

negative  form,  covenant  as  to  mode  of  working  not  enforced  unless  in,  250 
open,  lease  may  constitute  mine,  33,  34 
outstroke,  230—232,  237,  238.     (See  Ontstrokc.) 
parcels,  227—229.     (See  Parcels.) 
particular  modes  of  working,  covenant  as  to,  246 
partner,  effect  of  renewal  of,  by,  130,  181,  133 
penal  rent,  238 

pillars,  covenant  not  to  remove  without  consent,  247,  248 
to  leave,  247,  248,  add.  to  pp.  98,  248,  600 
effect  of  exception  of,  from  covenant  to  work,  341 
pits,  sinking,  240,  241.     (See  Pits.) 
possession  of  space  created  by  working  is  in  lessee,  44 
power  of  ten.  for  life  to,  172,  173.     (See  Life  or-  Years,  Ten.  for.) 

under  Settled  Estates  Act,  173—176.     (See  Settled  Estates  Act.) 
Settled  Land  Acts,  176—182.     (See  Settled  Land  Acts.) 
produce  specified  quantity  of  mineral,  covenant  to,  243,  244 
difticultj'  of  getting  immat.,  243 
where  quantity  not  in  mine,  243 
"  projjcr  and  workmanlike  manner,"  covenant  to  work  in,  246 
property  in  space  created  by  working  is  in  lessor,  44 
pumping,  injunction  to  compel,  249 
quantity  sold,  rent  according  to,  235 
quiet  enjoyment,  covenant  for,  253,  254 

infringement  of,  253,  254 

lessee   entitled    to,  although    third    person  working, 

204,  205 
may  be  implied,  254 

unknown  underground  water,  letting  loose,  258,  254 
working  superjacent  minerals,  injury  caused  by,  253 
"  raise,"  meaning  of,  242 

raise  such  minerals  as  it  is  possible  to  find,  covenant  to,  248 
rateability  of  lessor,  effect  of  covenant  for  delivery  in  specie  on,  235,  635 
Rating  Act  1874,  meaning  of,  in,  631 
re-entry,  253,  255 — 257.     (See  Furfciturc.) 
renewal  of,  by  partner,  effect  of,  180,  181,  133 
rent,  232  et  scq.     (See  Dead  Rent ;  Pioijalty.) 
account,  239 

none  against  equit.  owner,  239 
action  on  covenant  to  pay,  239 
exemption  of  coal  consunred  on  mine,  237 
liberties,  for,  238,  239 
payment  of,  according  to  periodical  awards,  285 

by  way  of  proportionate  part  of  sale  produce,  235 
penal,  2.38 
wayleave,  238,  289 
repair,  covenant  to,  250,  251 

construction  of,  250,  251 
not  enforceable  by  injunction,  251 
not  specifically  enforceable,  251 
roadway  for  minerals  from  adjoining  mine,  lessee  may  lyri,  fac.  use 

mine  as,  82,  88,  231,  232 
royalty,  232  et  seq.     (See  Royalty.) 
runs  with  land,  covenant  to  make  compensation  for  damage  to  crops,  247 

power  of  distress  on  adjoining  land  does  not,  255 
sale,  lease  of  mines  equivalent  in  most  respects  to,  183,  369 
shafts.     (See  Pits.) 

simultaneous  working  of  several  seams,  246 
sink  win  or  raise,  covenants  to,  240—242 
some  mines  open  and  others  new,  right  of  working  where,  65,  229 
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space  created  by  working,  possession  of,  in  lessee  and  ppty.  of,  in  lessor,  44 
specie,  reservation  of  rent  in,  235 — 237 

specific  performance  may  not  be  had  of  covenant  to  repair,  251 

work,  250 
spoil-bank,  409 
stamps,  259 

stannaries,  of  right  to  work  in,  must  be  filed,  514 
stranger,  lessor's  liability  to  indemnify  for  demising  mine  of,  254 
support  of  mine,  leaving  pillars  for.  247,  248 
surface,  24G,  247.     (See  .Support.) 
surrender,  257,  258.     (See  Sitr render.) 
"  through   over   or   under,"   construction   of,   in    reserv.    of   wavleave 

royalty,  238,  239 
trade,  mines  a  species  of,  239 

Trusts  (Scotland)  Act,  under,  34,  183.     (See  I'rnsfs  (Scotland)  Act.) 
two  contiguous  estates,  one  lease  of,  183 
"  unworkable,"  when  mine  is,  245,  24G 
use,  reservation  of  rent  in  specie  for  personal,  236,  237 
where  no  coal  left  in  mine,  237  n. 

worth  working.  237 
Uses,  interest  of  lessee  without  possession  under  Statute  of,  598,  599 
usual  local  mode,  lessee  bound  in  default  of  covt.  to  work  ace.  to,  24G  n. 

no  injunction  to  compel  particular  working  if  mode  not,  250 
varying  rent,  178,  178  n. 

cannot  be  reserved  under  Settled  Land  .Acts,  178 
ventilating  adjoining  mine,  lessee  may  pri.  foe.  use  mine  for,  82,  232 
waste,  lessee  who  removes  barrier  liable  for,  249 
water.     (See,  under  this  title,  draincnjr  ;  drowning.) 
wayleave  rent,  288.  239 
win,  meaning  of,  241 

winning,  rent  after  deducting  expense  of,  235,  236 
work,  covenants  to,  242 — 250 

acquiescence  in  breach  of,  243 
breach  of,  244 
construction  of,  242 — 246 
continuous  working,  242,  243 

lessee  liable  although  he  pays  dead  rent,  243 
effect  of  excepting  pillars  from,  341 
implication  of,  242  n. 
injunction,  when  granted,  250 

liability  on,  though  performance  a  useless  expense,  244 
mode  of  working,  covenants  as  to,  246—249 
not  specifically  enforceable,  250 
objects  of,  246 

remedy  for  breach  usually  damages,  250 
usuallv  qualified,  244 

whether  lessee  bound  to  sink  pit  under,  240,  241 
work,  no  duty  to,  in  absence  of  covenant,  242 

or    because    of  covenant    "  in    working "    to   do   certain 

things,  242 
reservation  of  royalty,  effect  of,  2t2,  242  n. 
liberty  to,  should  be  expressly  given  to  lessee,  229 

given  in  unambiguous  terms,  229,  '2H0 
"  workable,"  covenant  to  work  while  mine  is,  245,  246 
working,  collusive,  255 

discontinuance  of,  242,  243 
mode  of,  in  absence  of  covenant,  246  n. 
prior  to  lease,  payment  into  Court  on,  98,  20<'>,  2()( 
workmanlike  manner, 

covenant  to  work  in,  does  not  absolve  from  covenant  to  worl;.  ->» 

imply  cov.  to  contiMUounly  wrk.,  'i\Z 
not  safe  substitute  for  dead   rent,  234 
evidence  to  explain  local  meaning  of  <-..v.naiit  to  work  in,  241  n. 
meaning  of  covenant  to  work  in  proper  and,  2l(\  ,,,.,,, 

pits,  effect  of  covenant  to  work  in.  on  lialnlity  to  snik.  240,  241 
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"LEAVE" 

pillars,  effect  of  covenant  in  lease  to,  247,  '248,  325,  add.  to  pp.  98,  248, 
60C>.     (See  Pillars.) 

LEGAL  WASTE.     (See  Life  or  Years,  Tenant  for.) 

LESSEE.     (See  Lease  ;  Life  or-  Years,  Tenant  for ;  Old  Rail,  and  Can.  Acts; 

Rail,  and  Wat.  CI.  Acts  ;   Support;   Years,  Tenant  for.) 
where  mortgagee  is,  liable  for  breach  of  covenants  in  lease,  add.  to 

pp.  98,  248 
whether  liable  for  workings  by  lessor,  402,  403,  add.  to  p.  403 
working  before  lease  executed  may  be  ordered  to  pay  money  into  Court, 

98,  20G,  207 

LESSOR.     (See  Lease.) 

whether  liable  for  workings  by  lessee,  403,  404,  add.  to  p.  403 

LEVELS, 

malicious  injuries  to,  G17 

LIBERTIES.     (See  Trustee  ;   User.) 

construction  of,  in  lease,  229,  230 

lessee,  what  jn'i-  fac.  enjoyed  by,  230 — 232 

work,  should  stipulate  for  liberty  to,  229 
penal  rent,  238 

reservation  of  rent  for,  238,  239 
wayleave  rent,  238,  239 
work,  lessee  should  stipulate  for  liberty  to,  229 

should  be  given  in  unambiguous  terms,  229,  230 

LICENCE, 

account  against  equitable  owner  who  enters  and  works,  268,  209 
licensee,  268 
immaterial  that  no  right  to  injunction,  268 
acquiescence  by  licensor  in  verbal  arrangement,  effect  of,  262,  263 
assignment  of,  263 
bare  licence,  how  created,  262 

meaning  and  incidents  of,  262 
buildings,  liability  of  licensee  to  be  rated  for,  261,  262 
construction — licence  or  other  instrument,  265 — 268 
deed  necessary  for  legal  assignment  or  demise  of,  263 

creation  of,  262 
demise  of,  263 

Derbyshire  custom,  accepting  licence  destroys  right  under,  579 
devolution  of,  263 
distress  not  applicable  to,  269 

Duchy  of  Cornwall  exempt  from  provisions  as  to  stamps,  270 
duration  of  grant  to  personal  representative,  fixing  of,  261 
exclusive  licence,  incidents  of,  265 

must  be  given  by  clear  words,  265 
exercise  and  expenditure,  effect  of,  when  mere  written  contract,  262 
forfeiture  of,  269,  270.     (See  Forfeiture.) 
Frauds,  where  mine  held  under  licence  contract  as  to  cost-book  shares 

not  within  Statute  of,  534 
implied,  to  dig  foundations  and  use  materials,  426 
incorporeal  hereditament,  licence  coupled  with  grant  is,  260,  262 
injunction,  licensor  always  entitled  to  account  irrespective  of,  268 
intestacy,  devolution  on,  263 

interest,  licence  clothed  with,  incidents  of,  262,  263 
irrevocable  licence,  263 

land  containing  luincs,  liability  of  licensor  to  be  rated  for,  261,  262 
lease  for  a  term  and  then  licence,  grant  held  to  create,  268 
year,  grant  held  to  create,  267 
grant  hold  to  create,  267 
"  liberty  of  working  coal,"  exception  of,  is  not,  268 
licence,  grant  held  to  create,  265 — 268 
luachinery,  liability  of  licensee  to  be  rated  for,  262 
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named,  licence  maj-  be  granted  to  psons.  not  named  in  conjn.  with 

I)sons.,  261 
non-exclusive,  licence  is  pri.  fac,  263 

licensee,  rights  of,  264,  265 
licensor  must  not  disturb  actual  working,  264 
nuisance  by  licensee,  licensor  liable  for,  if  licence  revocable,  483 

not  if  licence  irrevocable,  483 
occupation  may  entail  rateability,  261,  262,  C34,  635 
"  occupier  "  within  Rail,  and  Wat.  CI.  Acts,  licensee  with  grant  is,  261 
parol,  bare  licence  may  be  created  by,  262 

personal  representative,  1.  coupled  with  grant  may  be  limited  to,  260,  261 
right  of,  to  re-enter  when  grantee  discontinued, 
261 
possession,  recoverv  of,  licence  with  grant  prob.  subj. -matter  of  actn. 
for,  260 
when  licence  exclusive,  265 

non-exclusive,  264 
taking,  effect  of,  260,  264 

what  acts  constitute,  260,  264 
power  to.     (See  Powers.) 
property  in  mine,  licensee  has  no,  260 

minerals,  bare  licensee  has  no,  even  after  getting,  262 

but  may  recover  against  mere  wrongdoer,  262 
exclusive  licensee  has  no,  before  getting,  265 
licensee  has  no,  before  getting,  260 

with  grant  has,  after  getting,  263 
soil,  licensee  has  no,  260,  265 
ungotten  minerals,  licensee  has  no,  260 
rating  of  licensee,  54,  261,  262,  634,  635.     (See  Rating.) 
re-entry,  269,  270.     (See  Forfeiture.) 
rent,  payments  in  respect  of  licence  are  in  nature  of,  268 
repairs,  covenants  In'  licensee  as  to,  run  with  land,  269 
revocable,  bare  licence  is,  262 

revoked  by  conveyance  by  grantor,  bare  licence  may  be,  262 
roads,  liability  of  licensee  to  be  rated  for,  26*? 
runs  with  land,  covenant  by  licensee  to  compensate  for  surface  damage 

or  to  repair,  269 
saving  clause  may  operate  as  re-grant  of.  265 

simple,  licence  coupled  with  grant  may  be  limited  in  fee,  260,  261 
stamps,  270 

stannaries,  of  right  to  work  in,  must  be  filed,  514 
support,  withdr.  of,  by  licensee,  licensor  liab.  for,  if  licence  revocable,  404 

not  if  irrevoc,  404 
surface  damage,  covenant  by  licensee  to  compens.  for,  runs  witb  land,  269 
term  of  years,  licence  coupled  with  grant  nuiy  be  limited  for,  260,  261 
trespass,  right  of  exclusive  licensee  to  maintain,  2(J5 

non-exclusive  licensee  to  maintain,  264,  265 
use  and  occupation,  where  licence  may  be  subject-matter  of,  260 
Uses,  election  by  licensee  that  licence  sliall  operate  under  Statute  of,  261 
water,  licensee  may  have  right  by  prescription  to  pnnent  diversion  of,  457 
will,  grant  held  to  create  tenancy  at,  267,  26H 

tran.smission  of,  by,  263 
written  contract  to  grant,  where  action  lies  for  breach  of,  263 
year  to  year,  grant  held  to  create  tenancy  from,  267 

T  TP'F'T^S'P'F' 

may  give  notice  of  intention  to  work  under  J{ail.  and  Wat.  CI.  Acts,  872 
liability  for  withdrawal  of  support  by,  404 

r>[EN.     (See  Co-omicr ;  Cost-booh  mid  Slfnin.  Coinp.t. ;  Life  or  Yenm,  Truant 

for;  Mortgage;  Partner.) 
LIFE  OR  YEARS,  Tf:NANT  FOR.       (See   Devolution:    Fixlnres:    Lrnne; 
Open  Mine.t  or  Quarries  ;  Settled  Estates  Act ;  Settled  Land  Acts.) 
contract  and  give  effect  to  contract  of  predeccHsor,  power  to,  142,  143 
fixtures  and  moveable  effects.     (Sec  Fi.rtures.) 
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lease,  contract  by,  to  giant,  enforceable  to  extent  of  interest,  173 
disaffirm  his,  may  not,  173 
donee  of  power  to  grant,  usually  made,  183 

doubtfnl  propriety  of  practice,  183,  184 
power  to,  at  common  law,  172 

ordinary  power  in  settlement,  under,  172,  173 

Settled   Estates   Act,   under,    173— 17G.       (See    Settled 

Estates  Act.) 
Settled    Land    Acts,    under,    17G— 182.       (See    Settled- 
Land  Acts.) 
where  impeachable  of  waste,  172,  173 

not  impeachable  of  waste,  172,  173 
lien  of,  for  expenditure,  G8 
possession  of  containing  chamber  in,  44,  82 

land  containing  naines  or  quarries  in,  42,  43,  64,  82, 603 
mines  or  quarries  in,  43,  44 
unsevered  minerals,  43 
property  of  above  in  reversioner  or  remainderman,  42 — 44 

immat.  as  tounsevrd.  minerals,  that  tenant  for  1.  or  y.  may  wrk.,  43 
purchasing  from  trustees  of  settlt.  prob.  bound  to  disclose  existce.  of 

m.,  208 
sale,  powers  of,  as  to,  139 — 145.     (See  Lands  CI.  Cons.  Act ;    Settled 

Estates  Act ;  Settled  Land  Acts.) 
user,  right  of,  82,  83.     (See  User.) 
turf,  right  to  cut,  58,  63 
Workings, 

account  against  stranger,  tenant  for  life  or  years  may  have,  603 
at  instance  of  tenant  for  life  in  remainder,  70 

trustees  to  preserve  cont.  rems.,  69 
for  equitable  waste,  76 
legal  waste,  69,  70 
"  no   injunction,  no   account,"    never   applied   to   mines, 
69,  239,  268 
form  of,  75  n.,  76  n. 
acquiescence  and  expenditure  may  bar  relief  against,  75 

may  bar  relief  against  reversioner  or  remainderman,  77 
"  all  royalties,"  construction  of,  60 
appropriation   of   minerals   removed   for  improvements,   right    of, 

66,  73  n. 
assignee  in  same  position  as  original  lessee,  64 

continue  wrongful  workings,  bar  to  remedy  gives  no  right  to,  75,  76 
contrary  intention  in  settlement  disentitles,  to  work  open  mines, 

60,  61 
entitles,  to  work  new  mines,  65 
will  may  entitle   to  work   notwithstanding 
residuary  clause,  61 — 63 
curtesy,  right  of  tenant  by,  to  work,  64 
customary  right  to  work  and  appropriate  materials,  18,  67 
damages  for  waste,  measure  of,  70,  71 
death,  how  far  remedy  barred  by.     (See  Death.) 
deferred,  may  not  work  merely  because  work.  slid,  not  be,  66  n 
delay  may  bar  remedy  for  legal  waste,  75 
destroy  field,  may  not,  although  without  imp.  of  waste,  76 
dowress,  right  of,  as  to  working,  60,  64 

when  reversioner  or  remainderman  works,  77 
equitable  waste,  may  not  commit,  tho.  without  imp.  of  w.,  76 
estovers,  may  dig  for,  63 

executory  trust,  right  of  person  claiming  under,  67  n.,  68  n. 
flints,  customary  right  to  appropriate,  in  agricultural  lease,  18,  67 
forfeiture  does  not  now  lie  against,  68  n.,  69  n. 
ground  landlord  may  have  injunction  to  restrain  waste,  73 
improvement  of  land,  right  of  removing  turf  or  stones  for,  66 

to  dig  in  new  mine  or  quarry  for,  63 
improvements  authorised  by  S.  L.  Acts,  workings  for  purposes  of,  144 
no  allowance  for,  in  measure  of  damages,  70 
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LIFE  OR  YEARS,  TENANT  FOR^ontinucd. 
Workings, 

injunction  for  equitable  waste,  7G 

ground  landlord  may  have,  73 

interlocutory,    seldom    granted    where    workin^^    com 

menced,  74  " 

life,  immediate  remainderman  for,  may  have,  73 
"110  injunction,  no  account,"  never  applied  to  mines, 

remainderman  or  reversioner  may  have,  73.  74 
subsequent  remainderman  for  life  may  have,  73 
threat  to  commit  waste  entitles  to,  74 
trustees  to  preserve  contingent  remainders  mav  have  73 
form  of,  73  n.  "  ' 

interest  at  4  per  cent,  allowed  against,  70 

not  allowed  from  period  before  death  of,  70 
intermediate  termor  receiving  rents  under  prior  sub-leases  G7 
Ireland,  waste  in,  74  n.  ' 

Irish  leases,  61,  G3,  64 

notice  to  quit  under,  with  view  to  work,  78 
jointress,  right  of,  as  to  working,  64 

leased,  where  property,  and  convertible  to  no  other  use  lessee  mav 
work,  65,  229  ^ 

legal  waste,  working  of  new  mines  or  quarries  by,  is,  64 

remedies  for,  68  et  seq.,  75 
Limitations,  Statute  of,  a  bar  to  remedy  for  equitable  waste,  76, 
77,  77  n.  " 

scniblc,  runs  from  death  of  wrongdoer,  and 
six  years  a  bar,  ib. 
suspension  of  running  of,  74  n. 
a  bar  to  remedy  for  legal  waste,  74,  75 
generally   runs   from   severance,   and   six 

years  are  bar,  74 
where  waste   leg.  but  former  remedy  in 
equity,  74 
long  term,  existence  of,  immat.  as  regards  waste,  64 

enlargement  of,  37 
lunatic,  workings  by,  68 
measure  of  damage  for  legal  waste,  70 
meliorating  waste,  right  of,  to  commit,  66 
custom,  67 

not  on  mere  assertion  that  it  will  improve,  66,  67 
money  had  and  received,  action  for,  where  minerals  sold,  (ii) 
new  mines  or  quarries,  cannot  7»r/.  /V/c.  work  or  receive  rcTits  nf,  63, 
65,66.     (See  Open  Miiu's  or  (,)ii/irries.) 
effect  of  assent  of  remainderman,  67 
inquiry,  if  nee.  to  ascertain  fact  of  opening,  63  n.,  61  n. 
form  of,  64  n. 
right  of,  to  work,  if  witliout  imp.  of  waste,  (i7,6S 
and  to  appropriate  severcii  minerals,  68,  278 
form  of  eiialiiing  power,  68  n. 
onus  of  proof  when  fact  of  l)eiiig  open  disputed,  5!) 
open  mines  or  quarries,  pri.  J'ac.  riglit  to  work,  57,  58.     (Sec  Oprn 
Mines  or  Quarries.) 
and  cut  turf,  58,  63 
and  to  appropriate  severed  minerals,  57,  58,  278 

immat.  if  settlor  testator  wlicllier  trwstei's  appnintcd,  57 
ground  of  right  is  presumed  intention  of  settlor,  5H 
personal  use,  riglit  to  dif.;  for,  63 

proceeds  of  wrongful  woikings,  mode  of  dealing  with, 
equitable  waste,  76 
legal  waste,  71—73 

where  per.son  in  esse  cniitlcd  to  inlicriliince,  71,  72 
no  person  in  esse  entitled  to  inhcritancr',  71 

form  of  enquiries  and  accounts,  72  n. 
owner  of  inheritance  a  wrongdoer,  72,  73,  73  n. 
adopts  wf)rking,  73 
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LIFE  OR  YEARS,  TENANT  FOR— continued. 
Workings, 

proceeds  of  wrongful  workings,  mode  of  dealing  with, 
trespass,  608 

where  tenant  for  life  or  years  entitled  to  work,  608 

not  entitled  to  work,  608 
property,  remedies  where  injured  person  has  right  of,  68,  69 
Rail,  and  Wat.  CI.  Acts,  compensation  under,  380.      (See  Rail,  and 

Wat.  CI.  Acts.) 
rebuttable,  presumption  of  right  to  work  open  mines,  60 
remainderman,    assent  of,    to  ten.  for  life  working  new  mines  or 
quarries,  67 
for  life  may  have  account,  70 

injunction,  73 
remainders,  trustees  to  preserve,  may  have  account,  69 

injunction,  73 
remedies  for  improper  workings,  68 — 77 
renewable  for  ever,  rights  of  tenant  for  lives  or  years,  65 
rents  or  royalties,  when  may  be  received  by,  59,  60,  172,  173 
lease  granted  by  settlor,  59 
■V  under  power  given  by  settlor,  59 

Settled  Land  Acts,  in  pursuance  of  settlor's  contract, 
GO,  181 
new  seam  opened  by  lessee,  59,  60 
open  mines  or  quarries,  59,  60 
working  with  assent  of  remainderman,  G7 
repairs,  no  allowance  for,  in  measure  of  damages,  70 
resid.  gift  in  will,  may  not  work  open  mines  comprised  in,  61 
reversioner  or  remainderman  may  have  account  agst.,  68,  69 

action  of  trover  or  trespass 
or   for    money   had   and 
received,  69 
injunction  against,  73 
remedy   against   trespasser,, 
603 
not  entitled  to  work,  77 
if  he  works  dowress  may  have  third  of  income,  77 

ordinary    tenant     for    life    may    have    whole    of 
income,  77 
sale  of  minerals  removed  for  improvements,  right  of,  doubtful,  66 
sales  of  open  mines  or  quarries,  proceeds  of,  may  be  received  by,  59 
Scotland,  law  of,  as  to  open  mines,  60  n. 

Settled  L.  Acts,  wrkngs.  for  ppses.  of  improvements  authorised  by,  144 
some  ms.  open  and  others  new,  right  of  wrkng.  under  lease  where, 

65,  229 
stones,  right  to  remove,  for  im^jrovement  of  land,  66 
threat  to  commit  waste,  injunction  may  go  upon,  74 
timber  cases,  how  far  applicable  to  mines,  66  n. 
trade,  mines  a  species  of,  69 
trespass  for  equit.  waste,  76 
legal  waste,  69 
measure  of  damages  how  far  determined  by  pples.,  applic. 

to,  71 
reversioner  or  remainderman  may  have  remedy  upon,  GOS' 
tenant  for  life  or  years  may  have  account  upon,  603 
against  stranger,  64,  603 
mode  of  dealing  with  proceeds,  608 
trover  for  equit.  waste,  76 
legal  waste,  69 
trustees    sell    land    excepting    mines    and   purchase   mines   with 
proceeds,  right  of,  where,  146 
to  ]n-es.  contin.  rems.  liable,  if  consent  to  impper.  wrkngs., 
70  n. 
use,  right  to  dig  for  personal,  63 
vendition,  waste  by  the,  66 

waste.     (See,  under  this  title,  equitable  waste ;  legal  icaste  ;  melio- 
rating wdste.) 
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LIFE  OR  YEARS,  TENANT  FOR— conthmed. 
Workings, 

"  with  all  mines,"  effect  of  leasing  land,  65 

settling  land,  65,  66 
without  impeachment  of  waste,  right  of  ten.  for  life,  to  work  new 
mines,  67,  68 
and  to  appropriate  severed  minerals,  68,  278 

form  of  enabling  power,  68  n. 
working  by  ten.  for  life,  will  constitute  open  mine,  34 
"  whole  annual  produce  and  rents,"  effect  of  gift  to  ten.  for  life 

of,  66 
wrongful  working  bj',  remedies  for,  68 — 77 

LIGHTING  AND  WATCHING  ACT,  1833, 
land  in,  does  not  include  mines,  31,  630 

includes  brickfield,  add.  to  p.  630 
rates,  liability  of  mines  to,  628,  629 

chargeable  value  of  mines,  629,  630 
powers  as  to  collecting  and  levying,  630 

LIME-BURNERS, 

traders  within  Ir.  Bankruptcy  Act,  272 

LIME  (QUARRY.     (See  Quarry.) 

LIMESTONE, 

exception  of,  from  convevance  under  Rail,  or  Wat.  CI.  Acts,  24,  366, 

421.     (See  Bail,  and  Wat.  CI.  Acts.) 
right  to  work,  under  Rail,  and  Wat.  CI.  Acts,  422 
worked  underground  is  mine  rather  than  quarry,  5 

LIME  WORKS.     (See  Nuisance.) 

LIMITATIONS,  STATUTES  OF.     (See  Prescription.) 

adverse  possession,  what  acts  constitute,  594 — 597,  602,  603 
analog}'  of,  in  mining  property.  Court  goes  beyond,  133 

to,  abandonment  for  six  vears  may  bar  claim  to  account  bv, 
132 
bargain  and  sale,  where  tenancy  at  will  by  entry  under  unenrollod,  596 
conscience,  application  of  statute  to  proceedings  in  Court  of,  612 
continuing  trespass,  account  not  carried  back  beyond  six  years  where, 

612,  613 
covenants  for  title  on  sale  of  surface  and  subsistence  of  mining  lease, 

operation  of,  where,  224 — 226 
death  of  wrongdoer  who  commits  waste.     (See  Death.) 
dilapidations,  action  for,  93 
discontinuance,  meaning  of,  597 
discovery  of  trespass,  whether  stat.    runs   from,    where   prev.    discov. 

imposs.,  613 
Duke  of  Cornwall,  claims  of,  to  minerals,  when  barred  liy,  599 
expenditure  by  surface  owner  does  not  give  liim  title  to  mines  under,  .597 
fraud  and  concealment,  account  carried  l)ack  beyond  six  years  where,  613 
galleries,  effect  of  surrounding  mine  or  fjuarry  with,  ."396,  597 
inclose  surface,  not  nee.  to,  to  acquire  title  to  mines  or  qnarries  under.  .596 
intentional  fraud,  account  carried  back  furtlicr  than  six  years  wliere,  613 
interessc  termini    for  purpose  of,   scmblc  lessee  witht.  possn.  has  iKjt 

mere,  .599 
lessee,  not  necessary  semble  for,  to  enter  within  12  years  if  lessor  not 
in  adverse  possession,  .598,  .599 
imniat.  that  lo.ssee  without  possn.  under  St.  of  Uses,  598, 591) 
life  or  years,  tenant  for.     (See  Life  or  Years,  Tenant  fur.) 
mortgagee  imijropcrly  working  cannot  plead,  97 

right  to  plead,  when  wrongdoer  acts  under  authority  of,  612 
neglecting  to  use  reasonable  diligence,  effect  of,  613 
non-user  by  mine  owner  not  give  surf,  owner  title  to  mines  under,  597, 
598 
immat.  that  mine  owner  has  permitted  expend,  hv  svirf.  owner,  .597 
onus  on  wrongdoer  to  show  what  part  not  taken  witiiin  six  years,  013 

M.M.  •'  '' 
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LIMITATIONS,  STATUTES  OF— continued. 

overlying  seam,  no  presumption  of  possession  of  underlying  seam  from 

statutory  title  to,  597 
part  of  entire  solum,  title  to  mines  or  quarries  as,  may  be  acqrd.  under, 

594 
possession,  statute  only  applies  where  mine  owner  out  of  possession  and 

other  person  in,  598 
public  bodies,  title  may  be  acquired  under,  against,  594 — 596 
pitrch.  and  excptn.  from  sale  prob.  on  sim.  footing  as  to  non-user,  598 
rents  in  kind,  where  wrongdoer  demises  mine  reserving,  statute  runs 

from  receipt,  614 
separate  subject-matter,  title  to  ms.  or  qs.  as,  may  be  acquired  under,  596 

immat.  whether  claimant  entitled  to  surface  or  not,  596 
support,  a  bar  after  six  years  to  action  for  withdrawing,  407 
time  runs  from  subsidence,  285,  286,  287,  407,  614 
contra  in  case  of  trespasser,  614 
trespass,  a  bar  after  six  years  to  action  for,  612 

whether  subsequent  subsidence  or  not,  614 
trespasser  acquires  no  title  to  mine  under,  by  working  into  it  for  12yrs., 

599 
waste  by  tenant  for  life  or  years,  operation  of,  where,  74,  76,  77 
wrongful  entry  only  gives  title  to  part  of  which  physical  possn.  taken,  597 

LIQUIDATOR.     (See  Winding  Vp  (to.) 

LISKEARD,  48 

LITTON,  570  ct  scq. 

LIVERY  OF  SEISIN, 

formerly  essential  to  conveyance  of  open  mines,  216  n. 

LOCAL  AUTHORITY.     (See  Highways  ;  Pub.  Health  Act  1875  ;  Pub.  Health 
dc.  Act  1883.) 
cannot  claim  compensation  under  Brine-Pumping  Act,  399 

LOCAL  GOVERNMENT  BOARD, 

duties  under  Brine-Pumping  Act,  396.     (See  Brinc-Puuqnng  Act  1891.) 

LOCAL  RATES, 

rateability  of  mines  and  quarries  to,  629 

LOCOjMOTIVE.     (See  Poadways.) 

LORD  OF  ]MANOR.      (See    Copyholder;    Custom;    Customary    Freeholder; 
Enfranchise;  Enfranchisement ;  Inclosure  Acts;  Inclosures;  Mcrton, 
Statute  of ;  Prescription;  Wastes.) 
establishment  of  right  of,  to  manorial  mines  in  Cornwall,  506 

LORD  WARDEN  OF  THE  STANNARIES, 

appeal  from  Stann.  Court  formerly  lay  to,  491  n. 

LOST  GRANT, 

right  of  profit  a  prendre  not  sustainable  on  ground  of,  109 

LOT,  581,  582.     (See  Derbyshire  Rights  dc.) 

LOW  PEAK.     (See  Derbyshire  Rights  dc.) 

LUCIFER  MATCHES, 

prohibition  of,  under  Coal  ]\Iines  Reg.  Acts,  671 

LUNACY  REGULATION  ACTS.     (See  Lunatic). 

LUNATIC, 

mining  machinery  may  under  Court  be  purchased  out  of  personalty  of,  56 
partner,  no  order  for  receiver  and  manager  on  application  of,  128 
exchange  of  mines  of,  under  order  of  Court,  138 

without  mines  &c.  and  witht.  leaving  support,  138 
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JulJiJ  ATIC— continued. 

lease  of  mines  of  tenant  in  fee  simple  under  Lun.  Act,  171 
devolution  of  produce  on  death,  171 
fines  are  real  estate,  139  n. 

on  renewals,  171 
new  and  open  mines  &c.,  171 
ordinary  jurisdiction,  not  under,  56  n. 
premiums  and  fines  formerly  not  allowed,  171  n. 

effect  of,  when  taken,  171  n. 
surrenders  and  renewals,  171 
lease  of  mines  of  tenant  in  tail,  172 
partition  of  mines  of,  under  order  of  Court,  138 

without  mines  &c.  and  without  leaving  support,  138 
proceeds  of  sale  partition  or  exchange,  application  of,  138 

devolution  of,  138 
interest  of  lunatic  in,  138 
sale  of  mines  of,  under  order  of  Court,  138 
ordinary  jurisdiction,  not  under,  56  n. 
without  mines  &c.  and  without  leaving  support,  138 
working, 

tenant  for  life  without  imp.  of  waste,  68 

in  fee  simple.  Court  may  sanction  working  of  mines  &c.  of,  56 
in  tail,  57 
timber  cases,  analogy  of,  56 

MACHINEKY.     (See  Coal  Mines  Reg.  Acts ;  Derbyshire  Rights  dx. ;  Fi.vtiires; 
Income  Tax ;  Malicious  Injuries ;  Met.  Mines  Reg.  Acts ;  Rating.) 
penalty  on  erecting  near  highway  unless  screened,  442 
right  of  mine  owner  to  fix,  on  surface,  408,  409 

]\IAINS.     (See  Gas  Mains  aiul  Pipes.) 

MALICE.     (See  Malicious  Injuries.) 

iminat.,  where  person  acting  within  his  rights,  454 

MALICIOUS  INJURIES.     (See  Droicning  ;  Setting  Fire.) 
sects,  of  24  it  25  Vict.  c.  97  in  extcnso — 
.s.  11,  619 
.s.  12,  619,  620 
.s.  27,  017 
s.  28,  616,  617 
s.  29,  618,  619 
airways  waterways  drains  pits  levels  or  shafts,  when  a  felony,  617 
punishment  for,  617 

wicked  mind  necessary  to  constitute  felony,  618 
machinery  and  effects,  618 — 620 
generally,  618 
a  felony,  618 
punishment  for,  618,  010 

what  is  an  erection  used  in  conducting  the  business  of  a  mine, 
619 
damaging  an  engine,  619 
rioters,  619,  620 

demolishing  pulling  down  or  destroying  &c.,  019 
a  felony,  619 
punishment  for,  619 
injuring  or  damaging,  619,  620 
a  misdemeanom-,  (J20 
application  of  Kiot  (Damages)  Act,  620 
punishment  for,  620 
on  trial  for  felony  jury  may  convict  of  misdemeanour,  020 

MAN,  ISLE  OF, 

Bishop's  Mines  and  Quarries  Act  1808.  .590  n. 

clay  and  sand,  owners  of  oust,  estates  of  inhcrtce.  cntld.  by  oust,  to, 
589,  590 

W  r.  2 
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compensation,  customary  liability  of  Crown  to  make,  for  workings,  590' 
doubtful  whether  liability  where  no  legal  damage,  455,  590 
e.g.,  damage  in  respect  of  percolating  water,  455 
Crown,  customary  riglit  of,  to  pierce  surface  for  mining  purposes,  590 
Eccles,  Leasing  Acts  not  applicable  to,  190  n.,  590  n. 
Met.  Mines  Act,  application  of,  to,  730,  732,  733 
Met.  Mines  (Isle  of  IMan)  Act  1891.  .732,  733 
minerals  in  Act  of  Settlement  of,  meaning  of,  17,  18 
mines  &c.  (not  clay  or  sand)  in  cust.  estates  of  inhertce.  in  Crown,  48, 

589  ' 

non-user  for  twenty-one  years,  right  to  dig  for  stone  not  forfeited  by, 

590  n. 

Quarries  Act  1894,  application  of,  to,  734,  735 

MANAGEMENT 

of  mines.  Court  will  not  undertake,  250 

MANAGER.     (See  Coal  Mines  Reg.  Acts  ;  Receiver  and  Manager.) 

MANDAMUS 

against  gaveller  under  Gloucestershire  custom,  560 
to  take  up  award  as  to  compensation,  381 

MANDATORY  INJUNCTION.  (See  Airways ;  Gloucestershire  Rights  do. ; 
Lease  ;  Roadvays  ;  SiipiMrt ;   Water.) 

MAN-HOLES,  G74,  G75,  718,  719 

IMANOR.     (See  Lord  of  Manor.) 

where  conveyance  of,  will  pass  mines,  217 

Mx\NORS,  ASSESSIONAL.     (See  Duke  of  Cormvall;   Tin-hounding.) 

MAPS.     (See  Plans.) 

IMARBLE. 

a  mineral,  10 

MARRIED  WOMAN.     (See  Dorvrcss ;  Jointress.) 

defence  of  coverture  in  Barmote  Courts,  577  n. 

MASTER.  (See  Coal  Mines  Reg.  Acts;  Employer;  Employers  and  Workmen 
Act ;  Employers'  Lkibiliti/  Act ;  Fact,  and  Work.  Acts ;  Met.  Mines 
Reg.  Acts  ;   Truck  Acts.) 

MATCHES, 

prohibition  of  lucifer,  under  Coal  Mines  Reg.  Acts,  671 

MATERIALS  FOR  MINING  PURPOSES, 

supply  of,  is  exception  from  Truck  Acts,  738,  739,  740 
what  are,  740  n. 

MATERIALS  FOR  ROADS, 
highways,  116—118 

power  to  contract  for  lease  of  land  to  supply,  194 
purchase  of  land  for  supplying,  161 
railways,  118—120 

sale   of  land  where  materials  exhausted    and  reservation  of    right  to 
mines  &c.,  161 

MATLOCK,  588 

]\IAXIMS, 

actio  personalis  moritur  cum  persona.     (See  Death.) 

caveat  emptor.     (See  Caveat  Emptor.) 

cuicunque  aliquid  conceditur,  conccditnr  etiaiii  et   id  sine  quo  res  ipsa 

non  esse  pot  nit,  279 
"  no  injunction,  no  account,"  not  applicable  to  mines,  G9,  289,  268 
quicquid  plantatur  solo,  solo  ccdit,  585 
sic  uterc  tuo  7it  alicnnm  non  Ucdas,  280 
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MEASURE  OF  DAMAGES, 
airleave  rent,  481 

allowance  for  expenses  of  working  &c.,  123,  124,  604,  005 
carriage  of  minerals  over  another's  land,  444,  445 

co-owner  working  beyond  share  entitled  to  allowance  for  expenses,  123, 124 
fraud  in  inducing  purchase,  215 
"  injurious  affection  "  under  Lands  CI.  Act,  443 
life  or  years,  improper  workings  by  tenant  for,  70,  71 
mortgagee  not  entitled  to  allowances  for  working  or  bringing  to  bank,  07 
pillars,  for  breach  of  covenant  to  leave,  add.  to  p.  GOG 

where  lessee  also  mortgagee,  add.  to  p.  248 
pits,  breach  of  covenant  to  sink,  241 
right  of  way,  improper  user  of,  444 
Trespass,  412,  413,  G03,  G04,  608,  add.  to  p.  GOG 

bank,  expenses  of  bringing  to,  when  allowed,  604 — GOG 
bom'i  fide  belief  of  title,  allowances  when,  604 

expectation  of  title,  allowances  when,  604,  G05 
consequential  damage,  607,  613,  614 

wrongdoer  disentitled  to  allowances  if  injury  to  rest  of  pltf.'s 
m.,  607 
liable  for,  607,  613,  614 
liability  to  invasion  of  water  by  removing  barrier,  607 

but  when  damage  recovered  for  removal  no  damage 
for  subsequent  influx,  607 
rest  of  plaintiff's  minerals  unworkable  or  useless,  007 
surface  damage,  607 
different  measures  of  damages,  603,  604 
equity,  remedies  in,  604 — 606 

"  fairly  and  honestly,"  allowances  when  trespasser  acts,  604 
fraud,  allowance  for  bringing  to  bank  notwithstanding,  606 
getting  and  severing,  expenses  of,  when  allowed,  604,  005 

form  of  order,  605  n. 
not  allowed,  605,  606 
form  of  order,  G05  n. 
inadvertently,  allowances  when  trespasser  acts,  604 
market,  allowance  to  honest  wrongdoer  for  carrying  to,  605 
"  mere  mistake,"  allowances  when  trespasser  acts  under,  604 
mortgagee  going  into  possession  and  innocently  continuing,  605,  606 
position  of  trespasser  who  works  by  authority  of,  606,  607 
"negligent,"  allowances  when  conduct  of  trespasser  lias  been,  G05 
"  trade  allowances  "  not  included  in  "  actual  costs  and  expenses,"  G08 

"  disbursements,"  G08 
scmble,  in  "just  allowances,"  608 
"unauthorised  and   unlawful,"    allowances  where   trespasser  has 

acted  in  manner,  605 
unsaleability  of  minerals  how  affects,  607 

"  wilful,"  allowaii'jes  when  conduct  of  trespasser  has  been,  605 
"  without  any  colour  of  title,"  allowances  when  trespasser  acts,  005 
Trover,  add.  to  p.  606 
unlawful  user,  for,  412,  413 

no  account  of  profits,  413 
water,  wrongfully  discliarging  or  draining,  478,  479 

fouling,  462 
waterleave  rent,  47'J.     (See  Walcrleavc.) 
wayleave  rent,  444,  445.     (Sec  Waylenvc  Rent.) 

MEASUREMENT.     (See  Derbyshire  Rights  itc. ;  Lease.) 

MEDICINE  AND  MEDICAL  ATTENDANCE, 

right  to  control  payment  of  ded\iction  for,  in  stann.  mine,  521 
supply  of,  an  exception  from  Truck  Acts,  738,  740 

MEERS,  579—581,  586 

MEETINGS.     (See  Cost-book  ami  Stann.  Comps.) 

MELIORATING  WASTE.     (Sec  TAfc  or  Years,  Tenant  for  {wurJdngs).) 

JIEMBERS.     (See  Cost-book  and  Hiann.  Comps.) 
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IMEMDIP,  FOREST  OF,  591  n. 

MERCANTILE.     (See  Trodc.) 

mining  concerns,  though  mercantile  for  some  purposes,  are  not  for  all, 
126 

MERTON,  STATUTE  OF, 

common,  lord  of  manor  must  leave'  sufficient,  1G2,  163 
custom  may  entitle  lord  to  approp.  ms.  &c.  agst.  com.  of  turbary  &c.,  163 
where  appropriation  under,  lord  must  leave  sufficient  common 
and  so  that  right  of  common  conveniently  exerciseable,  163 
customs  as  to  commons,  validity  and  evidence  of,  163,  164 
evidence  of  sufficiency  of  common,  long  actual  sufficiency  may  be,  163 
onus  on  lord  to  show  sufficiency  of  common,  163 
pasture,  appropriation  by  lord  of  waste  as  against  common  of,  162 
as  against  both  freeholders  and  copyholders,  162 
immat.  that  commoners  entitled  to  other  common,  162 
publication  of  notice  of  intention  to  inclose,  164 

sand  or  gravel  pits  in  waste  may  be  copyholds  distinct  from  waste,  164 
turbary   or  estovers,  lord   may  not  appropriate  mines  &c.  as  against 
common  of,  163 
immat.  that  sufficient  common  left,  163 
land  must  be  capable  of  producing  turf  or  fuel,  163 
work  in  waste,  right  of  lord  to,  not  dependent  on,  88 

MESNE  PROFITS, 

recovery  of,  against  co-owner,  122 

METAL, 

definition  of,  19 

derivation  of,  19  n. 

less  extensive  in  meaning  than  mineral,  19 

METALLIC  MINERALS, 

necessity  to  work  for,  in  Cornwall  or  Devon  for  comp.  to  be  within  and 

subject  to  jurisd.  of  Stann.,  508 
when  minerals  mean,  9,  9  n. 

when  non-metallic  minerals  within  jurisdiction  of  Stann.  Courts,  488 
within  jurisdiction  of  Stann.  Courts,  488 

METALLIFEROUS   MINES   REGULATION   ACTS.     (See  Quarry;  Slate 
Mines.) 
Acts  in  extenso — 

Met.  Mines  Reg.  Act  1872.  .706—730 
Met.  Mines  Beg.  Act  1875.  .730,  731 
Slate  Mines  (Giinimuder')  Act  1882.. 731,  732 
Met.  Mines  (Isle  of  Man)  Act  1891.  .732,  733 
abandoned  mines,  fencing  of,  710,  711.     (See,  under  this  title,  fencing.) 
abandonment  of  shaft,  709,  710 

notice  of,  709,  710 

exceptions,  710 
plan    and    section  to   be  sent  to  Sec.  of  State 
upon, 711 
inspection,  711 
non-compliance,  711 
preservation,  711 
scale,  711 
re-working,  710 
abstract  of  Act  to  be  posted  up  and  when  necessary  renewed,  723 
liability  for  injuring  or  defacing,  723,  724 
supply  of  copies  gratis,  723 

offences  for  non-compliance,  723 
accidents,  imprisonment  for  offences  likely  to  cause,  724 

notice  of,  to  inspector,  in  case  of  death  or  personal  injury,  709 

effect  of  non-compliance,  709 
penalties  in  respect  of,  application  of,  728 
report  as  to,  by  inspector,  714 
special  rules  for  preventing,  721 
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METALLIFEROUS  ]MINES  REGULATION  ACTS— continued. 
age,  misrepresentation  of,  708 
agent,  liability  of,  under  rules,  721 

meaning  of,  729 
agreement,  tenant  under,  is  "  owner,"  G89 
application  of,  706 

Crown  mines  subject  to  Derbyshire  custom,  70G 
question  as  to,  to  be  referred  to  Sec.  of  State,  687,  728 
slate  mine  w^orked  by  underground  levels  is  within,  706,  734 
appeal  from  Court  of  Sunim.  Jurisd.,  724,  725 
powers  of  Court  of,  725 
procedure,  726,  727 
appliance,  wilfully  damaging  or  removing  or  rendering  useless,  721 
arbitration,  714 — 716.     (See  Arbitration.) 
award,  715,  716.     (See  Arbitration.) 
barmasters,  returns  by,  731 
blasting,  718 
boiler  explosions,  664 
boilers,  721 

boys.     (See,  under  this  title,  young  jxrson.) 
employment  below  ground,  706,  707 
penalties  for  breach  of  provisions  as  to  employment,  708 
register  of,  employed  below  ground,  707 
report  as  to  intended  employment  below  ground,  707 
breaks,  720 

must  be  kept  in  working  order,  677 
what  are,  677  " 

cage,  cover  for,  720 
"  case,"  meaning  of,  674,  718 
casing  and  lining  shafts,  719 

chain,  prohibition  of  single-linked,  for  lowering  and  raising,  720 
change  of  name,  notice  of,  710 

children  employed  above  ground,  register  of,  707.    (See,  under  this  title 
boy,  girl,  young  iter  son.) 
penalty  for  not  keeping  register,  708 
"  contractor  for  working  of  any  mine,"  meaning  of,  689 
co-owners,  separate  proceedings  against,  for  breach  of  rules,  679,  680 
coroner  at  inquests,  duties  and  powers  of,  716,  717 
cover  overhead  in  lowering  and  raising  persons,  720 

miner  ascending  without,  may  be  liable,  720 
danger,  imprisonment  for  offences  likely  to  cause,  724 

not   otherwise    provided    for,   notice    by   inspector    of    causes 
of,  713 
agreement  inconsistent  with  provisions,  713 
arbitration,  713 

duties  of  arbitrator,  662,  663,  713 
non-compliance  with  requisitions  or  award,  713 
source  of  danger  lieyond  mine-owner's  control,  662 
statement  of  objection  by  owner  or  agent,  713 
what  to  be  contained  in  notice,  662,  713 
death  from  accident,  notification  of,  to  inspector,  709  ^ 
Derbyshire  custom,  whether  Acts  apply  to  Crown  mines  subject  to, 
572,  70G  J  •       , 

meaning  of  "owner"  and  "other  person  interested  in  the 
minerals"in,  572,  711,  729 
discontinuance,  notice  to  be  given  of,  709,  710 
dressing  accommodation,  720 
drivers  of  engine  windlass  or  gin,  707,  708 
drum  to  have  flanges  or  horns,  720 

engine,  person  in  charge  of,  to  be  male  of  eighteen  years,  /U7,  (OM 
effect  of  noii-conii)iiniice,  708 
where  worked  bv  animal,  708 
evidence,  certified  copy  of  special  rules  admissible  in.  724 
explosive  or  inflammable  substance,  restrictions  as  to.  71H 

power  of  Sec.  of  State  to  exempt  slate  mines,  718,  732      (Sec  SUilc 
Mines.) 
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METALLIFEROUS  MINES  REGULATION  ACTS— continued. 
fencing  of  abandoned  mine,  710,  711 
expenses,  710 

immat.  whether  abandonment  before  or  after  Act, 
non-compliance,  effect  of,  711 

nuisance,  unfenced  shaft  or  side  entrance  may  be,  711 
entrances,  719 
machinery,  721 
old  shafts,  719 
tops  of  shafts,  719 

no  liability  where  door  left  open,  675 
temporary  removal  for  repairs,  675,  719 
what  sufficient  fence,  670,  711 
who  bound  to  fence,  659,  660 
flanges,  720 
general  rules,  718—721 

agent,  when  liable  for  breach  of,  679 

'  breach  of,  by  whomsoever  connnitted  may  be  offence  by 
owner  or  agent,  718,  721 
exc.  where  all  reasonable  means   taken  to  prevent, 
721 
non-compliance,  effect  of,  721 
part  owner  may  be  liable  for  breach  of,  679 
"  reasonable  means,"  meaning  of,  679,  681 
"  i-easonably  practicable,"  to  be  observed  so  far  as,  718 

meaning  of,  668,  718 
working  miner  may  be  liable  for  breach  of,  679,  720 
girl,  employment  of,  below  ground  prohibited,  706.     (See,  under  this 
title,  young  person.) 
non-compliance,  effect  of,  708 
guides  for  working  shaft,  719 
gunpowder,  restrictions  as  to  use  of,  718 
hard  labour  for  offences  under,  724 
horns,  720 

imprisonment  for  offence  endangering  life  or  limb,  724 
indicators,  720 

injuring  or  defacing  notice  abstract  special  or  proposed  rules,  723,  724 
inquests,  716,  717 

disqualification  to  serve  on  jury,  717 
inspector  or  repres.  of  Sec.  of  State  to  be  present,  717 
interment,  order  for,  717 
notice  to  inspector  of,  717 
witnesses,  717 
inspectors,  711 — 714 

annual  reports,  714 
appointment,  711 

in  Wales  and  Monmouthshire,  735 
notice  to  be  gazetted,  712 
Coal  Klines  Acts,  may  be  directed  to  act  under,  660 

under,  may  be  directed  to  act  as  inspectors  of 
Met.  Mines,  712 
disqualifications  to  be,  712 
district  of,  712 
Explosives  Act,  may  be  directed  to  act  as  inspectors  under, 

674 
inquests,  duties  in  respect  of,  717 
inspection  and  inquiry,  powers  of,  712 
notice  by,  of  cause  of  danger,  713.     (See,  under  this  title, 

danger.) 
notification  of  accident  to,  709 

death  from  accident,  709 
powers,  712,  713 
prosecutions  by,  727 

agent  of,  727 
publication  of  reports,  714 
quarries,  are  inspectors  of,  712,  734 
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METALLIFEROUS  MINES  REGULATION  XCIS— continued. 
inspectors, 

removal,  711 

reports,  714 

salaries,  711 

special    report   as   to   accident   causing   death   or   personal 

injury,  714 
wilful  obstruction  of,  712,  713 
"interested  in  the  minerals,"  meaning  of,  660,  689,  729 

Derbyshire,  in,  572,  711,  729 
interment,  coroner  may  order,  717 
interpretation  of  terms,  729 
Ireland,  application  of  penalties  in,  728 

meaning  of  Court  of  Summ.  Jurisd.  in,  729 
summary  proceedings  in,  726 
Isle  of  Man,  application  of  Acts  to,  730,  732,  733 
jury  at  inquests,  who  disqualified  to  serve  on,  717 
ladders  for  ascent  and  descent,  720 
lease,  holder  of  expired,  is  not  an  "  owner,"  689 
lessee  is  "  owner,"  689,  729 

lowering  and  raising  apparatus,  age  of  person  in  charge  of,  707,  708 
break  and  indicator,  720 
cage,  cover  for,  720 
drum,  720 

single-linked  chains,  720 
machinery,  fencing,  721 
manholes  in  underground  planes,  718,  719 
mine,  meaning  of,  729 

whether  subject  to  Acts  how  decided,  687,  728 
miner,  liability  of  working,  under  general  rules,  679,  720 

under  special  rules,  680 
notice  of  ahandonment  or  discontinuance,  709,  710 

change   of   name   of   mine   or   of   owner   agent   or   manager, 
710 
officers  of  company,  710 
opening  new  shaft,  709,  710 
re-working  after  abandonment,  710 
notices,  pulling  down  or  defacing,  723,  724 

service  of,  728,  729 
nuisance,  unfenced  shaft  or  side  entrance  may  be.  711 
ofiences,  imprisonment  for,  where  life  or  limb  endangered,  724 
with  or  without  hard  labour,  724 
penalties,  724 

proceedings  under  other  Acts  not  restricted,  727,  728 
adjournment  to  enable,  to  be  taken,  728 
prosecution  of,  726,  727 
same  offence  not  twice  punishable,  727,  728 
who  liable  for,  724 
opening  new  shaft,  notice  of,  709,  710 
other  persons  interested  in  minerals,  meaning  of,  060,  689,  711 

Derbyshire,  in,  572,  711,  729 
owner,  meaning  of,  729 

Derbyshire,  in,  572,  711.  729 
includes  any  one  of  two  or  more  co-owners,  089 
not  liokler  of  ex|iired  lease,  6H9 

recipient  of  rent  because  also  a  lessee,  689 
owner  or  agent  may  be  liable  for  breach  of  rules  by  wliomsoever  com- 
mitted, 718,  721 
abandonment  of  mine  &.:■..  710,  711 
accidents,  notice  as  to,  7Wi 
cause  of  danger,  failure  to  remedy,  713 
employment,  breacli  of  provisions  as  to,  70H 
general  rules,  liability  in  respect  of,  721 
imprisonment  for  offence  endangering  life  or  limb,  72-1 
plans  of  mines,  713,  714 
"reasonable  means,"  679,  6H1 
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METALLIFEROUS  MINES  REGULATION  ACTS -continued. 

owner  or  agent  may  be  liable  for  breach  of  rules  by  whomsoever  committed, 
restriction  on  prosecution  of,  727 
returns,  730,  731 
special  rules,  721 — 723 
part-owner  is  "  owner,"  689 

liability  of,  for  breach  of  rules,  G79,  680 
penalties,  amount  of,  724 

application  of,  728 
in  Ireland,  728 
higher  under  another  Act  not  precluded,  727,  728 
recovery  of,  72G 
pit-banks.     (See  Pit-banks.) 

plan,  abandoned  mine,  of,  to  be  sent  to  Sec.  of  State,  711 
inspectio2i,  711 
non-compliance,  711 
preservation,  711 
scale,  711 
meaning  of,  729 

owner  or  agent,  when  to  be  kept  by,  713,  714 
non-compliance  wdth  provisions,  714 
production  to  inspector,  714 
scale,  714 
prosecutions,  726,  727 

restriction  on,  against  owner  or  agent,  727 
when  agent  of  inspector  may  commence,  727 
public-house  &c.,  wages  not  to  be  paid  at,  708 

effect  of  non-compliance,  708,  709 
publication  of  Acts  and  special  rules,  723 
quarries,  application  of  Acts  to,  734,  735.     (See  Quarries.) 
raising.     (See,  under  this  title,  lowering.) 
"  reasonable  means,"  679,  681 
"  reasonably  practicable,"  668,  718 
refuge,  spaces  for,  in  underground  roads,  719 

size  of,  719 
register  of  boys  and  male  young  persons  employed  below  ground,  707 

women  young  persons  and  children  employed  above  ground,  707 
effect  of  not  keeping,  70S 
production  of,  to  inspector,  707 
relatives  of  persons  injured,  payment  of  penalties  to,  728 
removing  or  rendering  useless  appliance,  721 
report  as  to  intended  employment  of  boy  below  ground,  707 

effect  of  non-compliance,  708 
reports  of  inspectors,  714 
publication  of,  714 
returns,  730,  731 

by  barmaster,  731 
false,  731 
form  of,  731 

non-compliance,  effect  of,  731 
roads,  spaces  for  refuge  in  underground,  719 
rules.     (See,  under  this  title,  general  rules,  special  rules.) 
safety  valves  for  steam  boilers,  721 
Scotland,  aj^plication  of  Acts  to,  730 

meaning  of  Court  of  Summ.  Jurisd.  in,  729 
summary  proceedings  in,  726,  727 
Sec.  of  State,  application  of  Act,  power  to  determine  as  to,  687,  728 
danger,  powers  as  to  removal  of  causes  of,  713 
explosives,  powers  as  to,  718,  732 
inspectors,  powers  as  to,  711,  712 
meaning  of,  729 

plan  of  abandoned  mine,  preservation  of,  711 
prosecutions,  power  as  to,  727 
reports,  714 

special  rules,  powers  as  to,  721 — 723 
section.     (See,  under  this  title,  iilan.) 
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METALLIFEROUS  MINES  REGULATION  ACTH— continued. 
service  of  notices,  728,  729 

proof  of,  729 
shaft, 

casing  and  lining,  719 
division  of,  719 

fencing.     (See,  under  this  title,  fencing.) 
meaning  of,  729 
notice  of  opening,  709 
nuisance,  unfenced  shaft  may  be,  711 
signalling,  719,  720 
'•working,"  meaning  of,  720 
short  titles,  706,  731,  732,  733 
side  entrance,  unfenced,  may  be  a  nuisance,  711 
signalling,  719,  720 

single-linked  chains,  prohibition  of,  for  lowering  and  raising.  720 
slate  mines,  706,  718,  732.     (See  Slate  Mines.) 
special  rules,  721 — 724 

amendments,  722,  723 

arbitration  as  to,  722 

certified  copies  evidence,  724 

copies  to  be  supplied  gratis,  723 

establishment,  722 

false  statements  as  to  posting  up,  722 

inspector,  transmission  of,  to,  721 

mine  owner  bound  by,  GSO 

miner  may  be  liable  for  breach  of,  680 

not  com^julsory,  722 

owner  or  agent,  liability  of,  as  to,  721,  722 

where  rules  not  posted  up  or  copies  supplied,  723 
part-owner,  liability  of,  680 
penalties,  721,  722 
posting  up,  723 

proposed  rules,  722 
publication,  723 

pulling  down  or  defacing,  723,  724 
Sec.  of  State  may  object  to,  722 

propose  modifications,  722 

special   rules   or   amendments, 
722,  723 
signature  of,  by  inspector,  721 
statutory  force  of,  721 
stannaries,  notice  of  change  of  purser  in,  518  n.,  710 
steam  gauges,  721 

stemming  and  tamping,  restrictions  as  to,  718 
Summary  Jurisdiction  Acts,  726 

Court  of,  720 
appeals  from,  724,  725 
constitution  of,  726 
meaning  of,  729 

proceedings  for  offences  and  penalties,  726,  727 
travelling  planes,  signalling  and  manholes  for,  718,  719 
travelling  roads,  719 

manholes  for,  719 
umpire,  715,  716.     (See  Arbitration.) 
underground  planes  and  roads,  718,  719 
ventilation,  718 
wages,  offences  as  to,  70H,  709 

pavment  at  public-house  &c.  prohibited,  70H 
wilful  damage  to  appliance,  721 

women,  employment  of,  below  ground  prohibited,  700 
non-compiiance,  effect  of,  70H 
register  of  women  employed,  707 
young  person.     (See,  under  this  title,  hoij,  girl.) 

engine  windlass  or  gin,  restriction  on  employment  of  yovm.;  i"r-..ii:- 
in  connection  witli,  707,  708 
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young  person. 

male,  restriction  on  employment  of,  below  ground,  70G,  707 
register  of,  employed  below  ground,  707 
report  of  intended  employment  below  ground,  707 
misrepresentation  as  to  age,  708 
non-compliance,  effect  of,  708 
register  of  young  persons  employed  above  ground,  707 

:METES  and  bounds.     (See  Gloucestershire  Rights  dc. ;  Parcels.) 

]\IINE.     (See  Miiwral ;  Parcels  ;  and  see  Table  of  Contents.) 
allotments,  under,  195.     (See  Allotments.) 
brickfield  is  quarry  rather  than  mine,  5 
clay  mine,  pit  from  which  clay  got  by  underground  workings  is,  5 

j)it  is  quarry  rather  than  mine,  5 
context,  meaning  may  depend  on,  6,  IG 
definitions  of,  non-statutory,  1,  4n. 
statutory,  8  n. 

Coal  Mines  Reg.  Acts,  688 
Cornwall  Submarine  iMines  Act,  49  n. 
Derbyshire  Acts,  571 
Met.  "Mines  Reg.  Acts,  729 
Rating  Act,  G31 
Settled  Land  Act,  141 
derivation  of,  3 

freestone  got  by  underground  workings  is,  5 
grant  or  exception  of,  iiicludes  right  to  dig,  279,  280 
gravel  pit  is  quarry  rather  than  mine,  5 
Income  Tax  Acts,  meaning  of,  in,  6,  G22 
land,  when  includes  mines,  30,  31,  217,  638.     (See  Land.) 
leases  and  similar  documents,  meaning  in,  5,  227  n. 
limestone  got  by  underground  workings  is,  5 
primary  sense  of,  implies  openness,  2 

is  underground  excavation,  4,  5,  9 
quarry  and,  distinction  between,  4 
illustrations  of,  5 

mode  of  working  generally  conclusive,  4 
exceptions,  G 
Rail,  and  Wat.  01.  Acts,  meaning  in,   22—27.     (See  Rail,  and  Wat. 

CI.  Acts.) 
rating  purposes,  meaning  of  mine  for,  3 
seam  and,  distinction  between,  2 
secondary  senses  of,  2,  3,  5,  G 

slate  concern,  when  held  to  be,  5,  G22,  70G,  718,  732 
space  created  by  working  included  in  meaning  of,  6—8 
surface  not  included  in,  29,  30 

workings,  may  include,  5n.,  G,  22,  23 
vacuum  after  working  included  in  meaning  of,  7 
vein  and,  distinction  between,  2 

MINE  LAW  COURTS,  ANCIENT,  552  n. 

MINERAL.     (See  Exception ;  Mine  ;  and  see  Table  of  Contents.) 
allotments,  under,  195.     (See  Allotments.) 
circumstances  of  severance  may  restrict  meaning  of,  17 
coal,  ironstone,   freestone,    clay,   stone,   flint,   marble,    granite,    slate, 

brick  earth,  chalk,  gravel,  sand,  coprolites  are,  10 
context  may  determine  me'aning  of,  6,  16,  17 
custom  may  restrict  meaning  of,  17,  18 
definitions  of,  non-statutory,  9,  19  n. 
statutory,  9  n.,  19  n. 

Cornwall  Submarine  Mines  Act,  49  n. 
Derbyshire  Acts,  571 

Duchv  of  Cornwall  IManagement  Act,  159  n. 
Settled  Land  Act,  141 
etymological  meaning  of,  9 
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exception  of,  what  included  in,  on  purchase  for  specific  purpose,  219,  220 
flints  sometimes  not  included  in,  in  agricultural  leases,  18 
Inclosure  Act,  meaning  of,  when  mines  &c.  reserved  to  lord  under,  15, 16 
language  of  instrument  may  restrict  meaning  of,  16,  17 
legal  document,  meaning  in,  9 — 18 

Act  of  Parliament,  rule  as  to  ^jr i.  fnc.  meaning  applies  to,  14,  24 
circumstances  of  severance,  restriction  of  ^>r».  fnc.  meaning  by,  17 
clear  intention,  yjci.  fac.  meaning  restricted  wliere,  IG 
construction,  rule  as  to  pri.  fac.  meaning  is  rule  of,  11,  13,  14 
context,  restriction  of  ini.  fac.  meaning  by,  16,  17 
custom  or  usage,  restriction  of  pri.  fac.  meaning  by,  17,  18 
granted  or  excepted,  rule  as  to  ^;r(.  fac.  meaning  applies  whether 

minerals  are,  14 
Hext  V.  Gill,  rule  in,  11—14 

construction,  is  rule  of,  11,  13,  14 
objection  to,  on  ground  of  uncertainty,  11,  12,  13,  14 
instruments  inter  partes,  rule  as  to  pri.  fac.  meaning  applies  to,  14 
pri.  fac.  meaning,  9 — 15 

not  easily  restricted,  15 

not  restricted  by  "  mines  "  in  expression  "  mines 

and  minerals,"  15 
rule  as  to,  11 — 14.     (See,  under  this  title,  Hoxt 
r.  Gill.) 
Rail,  and  Wat.  CI.  Acts,  meaning  in,  22 — 27 
restriction  of  pri.  fac.  meaning,  15 — 18 

vernacular  of  mining  world  &c.,  suggested  interpretation  ace.  to, 
11,  12,  13 
prc-historic  boat  embedded  in  soil  is  not,  14,  15 
primary  sense  of,  is  what  grows  in  mine,  9 
quarrying,  mineral  may  be  such  although  worked  by,  10 

where  impossible  to  get  except  by,  and 
no  power  to  get  by  quarrying,  15 
restriction  of  pri.  fac.  sense  of,  15 — 18 
salt  obtained  from  brine  water  is  not,  15  n.,  176 
slag  is  not,  within  Quarries  Act,  734 

space  created  by  working  not  included  in  meaning  of,  18,  19 
surface  not  included  in  mcianing  of,  29,  30 
"  under  "  follows  mineral  in  instrument,  effect  where,  15 
underlying  and  overlying,  different  ownership  of,  279 
usage  may  restrict  meaning  of,  17,  18 
widest  sense  of,  is  whole  earth  other   than  layer  of    soil    supporting 

vegetation,  9,  29  n. 
"within  and  under"  follow  mineral  in  instrument,  effect  where,  15 

MINERAL  PROPERTY.     (See  Derbyshire  Rights  iCc.) 
meaning  of,  in  Derbyshire  Acts,  571,  578 

MINES  AND  MINERALS, 

exception  of,  in  conveyance  under  Rail,  or  Wat.  CI.  Acts,  219 
meaning  of,  15,  16 

Inclosure  Acts,  in,  15,  16 
may  depend  on  context,  16,  17 

custom  or  usage,  17,  18 
Settled  Land  Acts,  in,  141 

"MINES  OF   COAL    &c.    AND   OTHKK    MI.SKHALS."      (See    Hail,  and 
Wat.  CI.  Acts.) 

MINES  ROYAL.     (Soo  Royal  Mines.) 

MINIMUM  RENT.     (See  Dead  Rent.) 

MINING  LEASE, 

meaning  of,  in  Convevancing  Act,  17i)n. 
Settled  Land  Act,  176 
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MINING  PURPOSES, 

meaning  of,  in  Settled  Land  Act,  141 

MISDEMEANOUR.     (See  Coal  Mines  Reg.  Acts ;  Met.  Mines  Reg.  Acts.) 
when  malicious  injury  by  rioters  a,  G19,  620 
punishment  for,  620 

MISREPRESENTATION.     (See  Fraud.) 

MISTAKE, 

contract  to  sell  or  lease  may  be  set  aside  for,  214 

mere  existence  of  unknown  faults  not  sufficient,  214,  215 
serious  misconception  as  to  quantity  probably  sufficient,  214 
of  Crown  officials,  setting  aside  contract  for,  556 

where  exhaustion  through  former  unknown  workings,  dead  rent  pro- 
bably not  payable  because  of  nuitual,  234 

MONEY  HAD  AND  RECEIVED, 

action  for,  in  case  of  improper  workings,  601 

by  copyholder,  85 
by  tenant  for  life  or  lessee,  69 
death  of  wrongdoer,  effect  of,  615 
interest,  603 
whether  action  is  for,  or  for  account,  603  n. 

allowance  for  expenses  in  action  for,  604 

^MONMOUTHSHIRE, 

inspectors  of  coal  mines  in,  660 
met.  mines  in,  735 

MORESK,  48 

IMORTGAGE.     (See  Rent  Charge.) 

account  for  profits,  mortgagee  who  works  must,  97 

value  of  ore  or  damage  to  soil,  non-liability  of  mortgagee  to,  97 
allowances  for  working  or  bringing  to  bank,  mortgagee  not  entitled  to,  97 

form  of  account,  97  n. 
cost-book  member,  mortgagee  of.     (See  Cost-book  and  Stann.  Coiitps.) 
costs  of  working,  mortgagee  not  entitled  to  allowance  for,  97 
damage  to  soil,  non-liability  of  mortgagee  in  respect  of,  97 
expenditure,  receiver  and  manager  not  appointed  because  of  failure  of 

mortgagee  to  make  large,  96 
foreclosure  judgment,  direction  in,  as  to  payment  of  accruing  rents,  224 

receipt  of  rents  after,  224 
Gloucestershire  rules,  liability  of  mrtgor.  to  adjng.  owner  for  breach  of,  569 
non-liab.  of  mrtgee.  to  adjng.  owner  for  breach  of,  569 
improvements,  mortgagee  must  prove  claim  for  permanent,  96 
injunction  to  restrain  mortgagee  from  working,  97 
mortgagor  from  working,  94 
form  of  interim  order,  94  n. 
instalments,  mortgage  money  should  be  made  rej)ayable  by,  224 
"  just  allowances,"  mortgagee  may  claim  under,  for  necessary  repairs,  96 
lessee,  where  mortgagee  is,  how  liable  to  account  in  foreclosure  pro- 
ceedings where  breach  of  covenant,  add. 
to  p.  248 
must  account  for  breach  of  covenants  in 
lease,  add.  to  pp.  98,  248 
whether  mortgagee  can  release,  from  covenant  to  leave  pillars, 
247,  248 
Limitations,  mortgagee  who  wrongfully  works  cannot  plead  Statute  of,  97 
St.  of,  prob.  pleadable  by  person  acting  under  his  authority, 
612 
manager.     (See  Receiver  and  Manager.) 
mismanagement,  necessary  to  show  specified,  to   obtain  receiver  and 

manager  against  mortgagee,  96 
mortgagor  may  work  unless  security  prejudiced,  94 
new  mines  or  quarries.     (See  Ojkh  Mine  or  Quarry.) 

mortgagee  may  work,  if  security  insufficient,  96, 97 
not  bound  to  work,  96 
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occupation  rent,  mortgagee  wrongfully  working  chargeable  with,  97 

form  of  inquiry  and  direction,  97  n. 
onus  on  mortgagee  to  show  insufficiency  of  security,  97 
effect  of  interest  being  in  arrear,  97 
open  mines  or  quarries,  mortgagee  may  work,  94,  95.     (See  Open  Mine 
or  Quarry.) 
immat.  whether  opening  before  or  after  mortgage,  9-1 

under  lease  granted  by  mortgagor,  95 
open  mines  or  quarries,  obligation  to  work  to  prevent  loss,  95 
partner,  mortgagee  of.     (See  Partner.) 

position  of  person  who  is  mortgagee  and.     (See  Partner.) 
peppercorn  rent  by  way  of,  when  authorised,  187 

pre-emption,  effect  on  rights  of  mortgagee  of  partner  of  clause  of,  130 
profits,  mortgagee  must  account  for,  97 

prudent  owner,  mortgagee  not  bound  to  advance  more  money  for  work- 
ing than,  95 
purchaser  with  unpaid  purc.-monev  in  position  of  mrtgor.  as  to  working, 

98,  99 
receipts,  mortgagee  wrongfully  working  chargeable  with,  9G 
receiver  and  manager.     (See  Receiver  and  Manager.) 
redemption,  only  one  period  allowed  for,  224,  224  n. 
register  of  mortgages,  514,  515 
repairs,  mortgagee  entitled  under  "  just  allowances  "  to  necessary,  96 

must  prove  claim  for  substantial,  9G 
sale  &c.  with  excn.   of   minerals  &c.,  mrtgee.   mav  applv  for,  under 

Trustee  Act,  148.     (See  Trustee  Act  1893.) 
speculate,  mortgagee  of  new  mines  may  not,  97,  98 

open  mines  may  not,  unless  authorised,  95 
trespass   by  mortgagor   in   possession,  non-liabilitv  of   mortgagee    for, 
601 
immat.  that  proceeds  applied  in  reduction  of  debt,  601 
imless  mortgagee  has  notice  of  wrongdoing,  001 
by   third   person    mider    his   authority,   liability   of    mrtgee. 
where,  96 
liability  of  third  person,  600 
damages,  where  mortgagee  goes  into  possession  and  innocently 

continues,  606 
onus,  where  mrtgee.  goes  into  possn.  and  innocently  continues, 
601 
form  of  order,  601  n. 
trespasser   under    authority  of    mortgagee    disentitled  to   allowances, 

doubtful  whether,  606,  607 
trustees  may  not  lend  on  mortgage  of  land  containing  mines  or  quarries, 

147 
vendor  with  lien  in  position  of  mortgagee  as  to  working,  98,  99 
waste,   mortgagee    restrained    from    conmiitting   wanton    or    destruc- 
tive, 98 

MORTGAGEE.     (See  Mortgage.) 

MORTGAGES,  REGISTER  OF,  514,  515 

MORTGAGOR.     (See  Mortgage.) 

MORTMAIiSr  ACTS, 

cost-book  shares  may  be  bequeathed  to  charity,  544 

former  law,  544  n. 
grant  or  reserv.  of  mines,  assurance  for  charit.  uses  may  contain,  J61, 

IGl  n. 
Irish  or  Scotch  or  foreign  mine,  shares  in,  were  never  within,  2/G 

form  of  order,  276  n. 
rents  or  royalties  were  always  personalty  for  purposes  of,  278 
trustees   for   individuals,    when    mine   or   quarry    in,    shurcs    can    l.c 
bequeathed  to  charity,  276 
former  law,  276  n. 
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MUNICIPAL  CORPORATION 

cannot  claim  compensation  under  Brine-Pumping  Act,  399 

NAME 

of  partnership,  action  by  and  against  cost-book  company  in,  512 

NAVIGABLE  STREAM.     (See  River ;   Water.) 

NECESSITY,  WAY  OP, 

bona  fides,  necessity  of,  440 

dimensions  of,  440 

mines  severed  by  Rail.  &c.,  383,  384,  440.       (See  Rail,  and  Wat.  CI. 

Acts.) 
sinking  from  surface  to  reach  and  work  minerals,  383,  384,  440,  567 

consequent  escape  of  water,  440 

property  in  minerals  removed  in  process,  440 
statutorv  severance,  383,  384 
surface  barrier,  384,  439,  440 
vertical  underground  barrier,  through,  384,  440 

NEGLIGENCE.     (See  EvijAoyers'  Liability  Act;  Old  Rail,  and  Can.  Acts; 
Partner;  Siq^port;    Wafer.) 
liability  where  statut.  works  improperly  constructed  or  maintained,  476 
immat.  that  actual  damage  caused  by  act  of  third  party,  476 

NEGOTIABLE    INSTRUMENTS.      (See    Cost-book    and    Stann.    Comics. ; 
Partner.) 

NEIGHBOUR.      (See   Airu-ays;    Nuisance;    I'oivers ;    Roadways;    Siipj^ort ; 
Surface  ;    User  ;    Wetter.) 
general  principles,  279,  280 

a  man  may  not  injure  his  neighbour,  280 
use  his  ppty.  as  he  pleases,  280 
ergo,  ho  may  take  away  all  the  minerals  in  his  land,  280 
mines  and  surface,  when  differently  owned,  are  separate  tenements, 

with  all  incidents  of  separate  ownership),  38,  79,  279 
same  principle  in  case  of  mines  and  laterally  adjoining  surface,  or 
two   laterally   adjoining   mineral   pro- 
perties, 279 
underlying  and  overlying  mineral  ppties., 
279 
meaning  of,  284 
user  of  surface  or  subsoil.    (See  User.) 

NEW  MINE  OR  QUARRY'.     (See  Ojyen  Mine  or  Quarry.) 
acquisition  of,  under  Statute  of  Limitations,  596 
grant,  lies  in,  216 
land  tax,  probably  subject  to,  621 
parson  cannot  work,  91,  92.     (See  Parson.) 
recovery  of  possession,  remedy  of,  maintainable  in  respect  of,  593 

even,  probably,  where  mine  separate  sub. -matter  of  actn.,  593,  594 
succession  duty,  probably  subject  to,  627  n. 
ten.  for  life  unimpeachable  for  waste  may  open,  34 
how  far  may  lease,  34,  172,  173 

under  Settled  Estates  Act,  173 

NEW  ZEALAND, 

operation  of  CtoM  Fields  Act  in,  592  !i. 

NON  COMPOS  MENTIS.     (See  Lunatic.) 

NON-EXCLUSIVE  LICENCE.     (See  Licence.) 

NON-METALLIC  MINERALS, 

jurisdiction  of  Stann.  Courts  as  to,  488 

NON-TEXTILE  FACTORY.     (See  Fact,  and  Work.  Acts.) 

NON-USER, 

no  inference  of  abandonment  by,  in  case  of  mines,  597 
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NORTHUMBERLAND, 

obsolete  mining  customs  in,  591  n. 

NOTE,    PROMISSORY.     (See  Cost-book  and  Stann.  Co>in->s. ;  Partner.) 
NOTICE.     (See  Si)ecial  Notice.) 

whether  notice  should  be  gis'eu  of  intention  to  withdraw  support,  298 
NOTICES.      (See  Brine-Pumping  Act  1891  ;    Coal   Mines  Beg.  Acts ;   Con- 
veyancing d-c.  Act ;  Met.  Mines  Req.  Acts ;  Old  Eail.  and  Can.  Acts  ; 
Rail,  and  Wat.  CI.  Acts ;  Settled  Land  Acts.) 

NOVA  SCOTIA, 

Crown  lease  of  mines  in,  held  to  include  mines  in  Cape  Breton,  591  n. 
right  to  gold  mines  in,  592  n. 

NUISANCE.     (See  PiMic  Health  Act  1875  ;   Water.) 
acquiescence,  effect  of,  485 
agents,  caused  by,  indictment  for,  450 
brick-burning,  no  right  of,  if  nuisance  created,  482 

nuisance  by,  is  a  question  of  fact,  482 
cement  works,  484 
chalk  works,  484 
coke  ovens,  484 
copper  works,  484 

cost-book  member  when  liable  for,  532 
highway,  action  for  obstructing,  443,  444 
highways,  brick-burning  near,  484 
calcining  near,  485 
excavations  near,  442,  734.     (Sec  Qiiarri/.) 

where  per.son  deviates  from  road  and  falls  into  quarry,  442 
sinking  pits  or  erecting  macliinery  near,  442 
injunction  iu  general  to  I'cstrain.  483 

form  of  injunction  and  undertakings,  483  n.,  484  n. 

limitation  of  distance,  484  n. 
not  when  damages  adequate  remedy,  483 
ironworks,  484 
lessor  not  liable  when  lessee  commits,  483 

contra  where  lessor  authorises,  485 
licensor  liable  when  licence  revocable  and  licensee  commits,  483 

contra  when  licence  irrevocable,  483 
limeworks,  484 

other  persons  not  complaining  immat.,  482 
proximity,  nuisance  is  not  a  question  of  mere,  482,  483 
Public   Health  Act   1875,  brick-l)urning  not  neces.sarily  "  noxious   or 
offensive  trade  &c."  within,  483 
immat.  on  right  to  injiuiction  that  remedy  under,  483 
provisions  of,  not  to  obstruct  working  of  mines,  or  smelting,  or 
calcining   puddling   or   rolling,    or    conversion    of   pig   into 
wrought  iron,  484 
extent  of  exemption,  484 

does  not  affwt  common  law  liability,  485 
river,  obstructing  navigation  of,  450 
sentimental  grievances  not  suflicient  to  create,  484 
similar  nuisance  in  same  neighlwurliood  immat.,  482 
substantial  inconvenienceand  material  discomfortnocessary  to  create,  IH,? 
time  and  place  being  convenient  and  user  r('asonal)lo,  effect  of,  483 
workmen  cause  public  nuisance,  person  whose,  indictable,  450 

OATHS,  423 

OCCUPATION  RENT.     (See  Co-owner ;  Mi/rtgagc.) 

OCCUPIER.     {Sec  Licence;  Rating.) 

may  give  notice  of  intention  to  work  under  Rail,  and  Wat.  CI.  Ai  I--. 
351,  854,  372 
OFFENCES.     (See  Coal  Mines  Reg.  Acts ;  Mel.  Mines  Ilcg.  Ads.) 
OFFICIAL  LIQUIDATOR,  490 

M.M.  8  " 


SS4f  INDEX, 

OLD  RAILWAY  AND  CANAL  ACTS  &c.    (See  Gas  CI.  Act;  Pub.  Health  Act 
1875  ;  Pub.  Health  (Cc.  Act  1883  ;  Rail,  and  Wat.  CI.  Acts ;  Siq)port.) 
Acts  giving  neither  support  nor  i^ower  to  purchase,  348 — 350 

distinction  between,  and  Acts  giving  support  ab  initio,  349,  350 
no  remedy  for  withdrawing  support,  348 
Acts  giving  power  to  purchase,  and  power  to  work  in  default,  334 — 343 
analogy  to  Rail,  and  Wat.  CI.  Acts,  343,  362 
CO.  &c.  not  bound  to  purchase  support,  338 — 340 

even  though  mine  being  drowned,  338,  339 
compensation,  extent  of,  341,  342 

implied  exteiision  of,  provisions  as  to,  beyond  specified 

limits,  337,  338 
lessee,  to,  where  covenant  to  leave  pillars,  341,  342 
mine  owner,  limited  to  interest  of,  341 
provisions  as  to,  335,  337,  339 

right  to,  not  lost  by  working  after  giving  notice,  342 
damage  to  comp.'s  works,  provisions  prech^ding,  335,  337 
damages  for  working  after  giving  stat.  notice,  342 
distinction  between,  and  Acts  giving  power    to  compel  purchase 
and  prohibiting  removal  of  support,  345 
and  Acts  giving  right   of  support  ab  initio, 
342  343 
flooding,  338,  339,  340,  341  ' 

injunction  against  working  where  co.  willing  to  conrpeusate,  342 
mine  owner  may  work  in  default  of  purchase,  339,  340 
non-grantor  of  land,  mines  owned  by,  341 
notice  of  intention  to  work,  335,  339 

withdrawal  of,  342 
power  to  purchase  support  inconsistent  with  previous  existence  of 

right,  342 
remedy  for  working  where  co.  willing  to  compensate,  342 
support,  comp.  not  bound  to  purchase  right  of,  338 
work,  express  power  to,  339 

working,  prohibition  of,  on  payment  of  compensation,  339 
within  specified  limits-,  335,  337 
Acts   giving  power   to  compel  purchase    and    prohibiting   removal   of 
support,  343—348 
adjacent  mines,  liability  as  to,  not  implied  from  statut.  liability  as 
to  subjacent  mines,  add.  to  p.  346 
prohibition  as  to  removal  of  support  does  not  apply  to,  345,  346 
Brown  v.  Robins,  principle  of,  not  applicable,  346 
compensation,  how  recoverable,  347,  348 

where  particular  mode  specified,  347,  348 
specified  remedy  not  available,  348 
lessee,  to,  347 
provisions  as  to,  343 
when  payable,  347 
damage  to  comp.'s  works,  provisions  precluding,  343 
distinction  between,  and  Acts  giving  option  to  purchase  with  power 

to  work  in  default,  344 
giving  right  of  support  ab  initio,  344 
duty  to  object  to  removal  of  support  cannot  be  released,  346,  347 
flooding,  danger  of,  338,  339,  340,  341,  475,  476 
immat.  that  support  enjoyed  for  20  years,  346 

surface  would  have  subsided  in  its  natural  state,  346 
minerals,  reservation  of,  343 
notice  of  intention  to  work,  343 
power  and  prohibition  apply  to  mines  not  owned  by  grantor  to  co. 

&c.,  345 
purchase  cannot  be  compelled  where  injury  from  working  impos- 
sible, 346 
injunction  against,  attempting  to  compel,  346 
subjacent  mines,  inquiry  as  to  damages  for  delay  in  working,  add. 

to  p.  347 
whether  mine  owner  can  work,  344,  345 
*  working,  prohibition  of,  on  payment  of  compensation,  343 
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OLD  RAILWAY  AND  CANAL  ACTS  &c.— continued. 
Acts  giving  right  of  support  ab  initio.  32G— 334: 

compensation  for  support,  by  whom  chiimable,  332—334 
grantor  of  land  to,  332,  .333,  349 
how  recoverable,  334 
non-grantor  of  land  to,  333,  349,  350 
provisions  as  to,  327,  330,  331 
when  paj-able,  334 
damage  to  comp.'s  works,  provisions  precluding.  328,  329 
distinction   between,   and   Acts  giving  no   right   of  or  power   to 
purchase  su]>port,  349,  350 
Acts    giving  option    to  purchase  with 

power  to  work  in  default,  342,  343 
Acts  giving  power  to  compel  purchase 
and     prohibiting     removal     of     sup- 
port, 345 
Rail,  and  Wat.  CI.  Acts,  364 
purchase,  powers  of,  within  prescribed  limits,  327,  328,  329 
severance  of  property  in  land  not  essential,  332 
support,  grant  of,  within  specified  limits,  does  not  exclude  implied 
grant  beyond,  328,  329,  330,  337 
mine  owner  cannot  withdraw,  327,  329,  331,  332 
subjacent,   grant  of,   does  not   exclude  implied   grant   of 
adjacent,  329 
bridges  &c.,  exceptional  provision  for,  328 

Canal  Acts,  provisions  as  to  support  in,  331,  332,  334 — 340,  343,  345 
classification  of,  as  regards  mining  provisions,  326 
compensation,  effect  of  provision  as  to,  on  right  of  support,  349 
for  support,  332—334,  341,  342,  347,  348 
extent  of  right,  341,  342,  347 
grantor  of  hind,  to,  332,  333,  349 
how  recoverable,  334,  347,  348 
interest,  limited  to  claimant's,  341 
lessee,  to,  341,  347 

non-grantor  of  land,  to,  333,  349,  350 
should  include  prospective  injury,  334 
when  payable,  334,  347 
presumption  of  payment,  349 
construction,  rules  of,  349,  350 
"  damage  "  or  "  injury,"  meaning  of,  where  mine  owner  prohibited  from 

working  so  as  to  cause,  328,  335,  336,  336  n. 
distinction  between  classes  of  Acts,  341,  342,  343,  345,  349,  350 
grantor    and    non-grantor    of    land,    ditlerence    between,    as    regards 

compensation  for  support,  332,  333,  349,  350 
negligence  in  construction  of  works  by  comp.,  476 
Railway  Acts,  provisions  as  to  support  in,  326 — 330 
special  remedy,  where  prescribed  must  be  pursued,  347,  348,  404.  405, 
442,  478 
where  not  available,  348 
support,  compensation  for.     (See,  under  this  title,  compensation.) 
implied  grant  of,  against  non-grantor  of  land,  309,  332 

from  power  to  construct  works,  309,  330  — 

332,  349 
subjacent  without  lateral,  349 
without  property  in  land,  332 
not  excluded  bv  express  grant  within  certain 
limits,  32K,  329,  3:W,  337 
power  to  purcliasc,  inconsistent  with  existence  of  riglit  of,  342 
principles  of,  as  regi.rds  land  in  non-natural  state  apply  in  ouso 

of  statutory  severance,  299 
statutory  duty  to  object   to  removal  of,  cainiot  be  released, 
.346,  347 
works  improperly  constructed  or  maintained,  476.     (See  Niijligvucc) 

ONUS   OF   PROOF.     (See  Copyholder;    Liniilntinns.   !^l,itiil,s  «f :    Mcrl-m, 
Statute  of ;  Mortgage  ;  Wastes.) 
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OPEN  MINE  OR  QUARRY, 

corporeal  hereditament,  and  lies  in  grant,  21G 
dormant  mine  or  quarry,  36 

where  working  stopped  for  advantage  of  estate,  36 

from  inability  to  work  at  profit,  36 
inquiry  to  ascertain  fact,  36  n. 
form  of,  36  n. 
experimental  ojpenings,  34 

grant  of  lands  and  mines  when  some  veins  open  and  others  hidden,  2,  65 
lease  or  agreement  for  lease  may  constitute,  33,  59 
under  power,  34 ,  59 

under  statut.  power  for  mere  administration  purposes,  34,  183 
whether  reservation  of  royalty  or  dead  rent,  33 
lease,  ^jower  of  ten.  for  life  to.     (See  Lease;  Life  or  Years,  Ten.  for  ; 

Settled  Estates  Act ;   Settled  Land  Acts.) 
Linaitations,  acquisition  of,  under  Statute  of,  596 
new  and,  importance  of  distinction  between,  32,  33 

in  what  cases  question  arises,  32,  33 
new  pit  or  shaft  or  breaking  on  same  seam  or  rock,  35 
seam  in  open  mine,  35,  59,  60 
shaft  for  working  different  mineral,  35,  36 
inquiry  to  ascertain  fact,  36  n. 
form  of,  36  n. 
no  actual  openings,  33,  34 
openings  in  other  parts  of  estate,  34 
parson  may  work,  91 
previovis  general  dedication  for  profit  necessary  to  constitute,  33 

not  necessary  that  jserson  dedicating  be  author  of  settlement,  34 
profit  and  sale,  immat.  that  no  profit  made  if  dedication  for,  33 
recovery  of  possession,  remedy  of,  maintainable  in  respect  of,  598 

even  as  separate  subject-matter,  593 
restricted  purposes,  openings  for,  34,  35 
casual  permission,  35 

digging  of  gravel  by  surveyors  of  highways,  35 
sales  of  produce,  effect  of,  33 
Succession  Duty,  how  assessed  for,  627  n. 
trespass,  openings  by  way  of,  35 
use  not  for  limited  purpose,  34 
working  by  ten.  for  life  without  impeach,  of  waste  will  constitute,  34 

ten.  in  tail,  34 
Workings.     (See  Bisliop  ;   Co'jnjholder  ;  Cusfomarij  Freeholder ;  Life  or 

Years,  Tenant  for  ;  Mortgage  ;  Parson ;  Trustees.) 
wrongful  openings,  35 
e.g.  by  parson,  35 

OPEN  WORKINGS.     (See  Qnarrijing.) 

OPENING  BIDDINGS, 

former  practice  of,  not  applicable  to  mines,  206  n. 

OPTION.     (See  Pre-emption.) 

ORDINARY.     {See  BisJiop ;  Parson.) 

ORE.     (See  Ore-rent ;   Tithes.) 

meaning  of,  19,  20,  Add.  to  p.  20,  n.  K 

in  Acts  relating  to  mines  royal,  20,  51,  52 

in  Derbyshire  Acts,  572 

ORE-RENT, 

analogous  to  money  and  devolves  on  remainderman,  277,  506 
reservatn.  of,  under  power  to  lease  at  best  and  most  approved  yearly 
rent,  187 

OUTSTROKE.     {See  Li.itrol-c  ;  Pits.) 

lessee  may  not  pri.  fac.  work  by,  231,  232 

unless    also  lessee  of  shaft  and  communication  between  shaft  and 
boundary,  232 
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OUTSTROKB— continued. 
meaning  of,  230 

pits,  effect  of  right  of  working  by,  on  duty  to  sink,  231 
royalty,  reservation  of,  in  lease,  238 

difficulties  upon,  237,  238 
wayleave  rent  for  improper  working  by,  lessor  may  have  compensation 
by  way  of,  232 

OWNER, 

mav  give  notice  of  intention  to  work  under  Rail,  or  Wat.  CI.  Acts,  351, 

354,  372 
meaning  of,  in  Brine-Pumping  Act,  395 

Coal  Mines  Reg.  Acts,  688,  G89 
Met.  ]\Iines  Reg.  Acts,  729 

OWNERSHIP.     (See  Property.) 

acts  of.     (See  Constructive  Possession ;  Presumption.) 

OXFORD.     (See  Univ.  and  Coll.  Estates  Act.) 

PARCELS, 

boundaries,  228 

construction  of,  in  grants,  222,  223 

Inclosurc  Acts,  220—222 
leases,  227 — 229 
evidence  as  to  language  of  miners,  229 
lease,  mines  may  be  included  in,  though  lessee  disentitled  to  work,  227, 

228 
mines,  whether  included,  220—222,  227 
plan,  223,  228, 229 

parcels  and,  difference  between,  223,  228,  229 

PARISH.     {See  Materials  for  lloads  ;  Pauper  Settlements ;  Eating.) 

PARISH  COUNCIL, 

comjiulsory  purchase  by,  153  n. 
hiring  land  for  allotments,  195 

PARLIAMENT,  ACTS  OF.     (See   references   under   sliort  or  popular  titles. 
See  Table  of  Statutes.) 

PAROCHIAL  ASSESSMENT  ACT,  G30 

PAROL.     (See  Cost-book,  dx.,  Comps. ;  Fraiuh,  Statute  of;  Licence.) 

PARSON, 

account  probably  against,  by  patron  for  improper  workings,  92 

form  of,  93  n. 
Court  may  not  sanction  working  of  new  mines  &c.  by,  92 
Crown  may  if  necessary  liave  injunction  against,  94 
deprivation,  liability  to,  for  improper  workings,  94 
dilapidations,  no  action  against,  for,  93 
Eccles.  Comm.  may  have  injunction  against,  91 
glebe,  alienation  of,  92 

inheritance  in  abeyance,  when  glebe  lands  in,  91  ii. 
injunction  against,  at  instance  of  patron,  93 
lease  new  mines  &c.,  may  not,  190.    (See  Kccles.  Leasing  Acts.) 
Metropolitan  may  if  necessary  liave  injunction  against,  94 
mode  of  dealing  with  minerals  improperly  worked,  92,  93 
new  ms.  or  qs.,  no  general  riglit  to  work,  91,  92.     (See  Ujicn  Mine  or 
Quarry.) 

consent  of  patron  or  patron  and  ordinary  will  not  authonuc,  92 

Court  cannot  autliorise,  92 

law  formerly  doubtful,  92  n. 

Restraining  ActH,  effect  of,  92  if      i    \ 

open  ms.  or  qs.,  right  to  work,  and  approp.  prod. ,  91.     (hcaOpcn  Miw  &c.) 
ordinary  may  have  injunction  agaiuHt,  when  collusion,  93,  94 
prohibition  against,  for  improper  workings,  93 
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FABSO^— continued. 

repairing  fund,  no  right  to  work  to  provide,  91 
repairs,  right  to  dig  stones  for,  91 

sell  for  immediate,  91 
Restraining  Acts,  35,  92,  190 

timber  cases,  analogy  of,  how  far  applicable,  92  n. 
trover  for  minerals  improperly  worked  by,  92 
waste,  parson  is  tenant  for  life  impeachable  of,  91,  92 
who  may  take  steps  to  prevent  waste  by,  93,  94 
widow  of,  injunction  against,  94 
wrongful  openings  by,  will  not  constitute  open  mine,  85 

PART  OWNER.     (See  Co-oivncr  ;  Partner.) 

PART  PERFORMANCE.     (See  Frauds,  Statute  of.) 

PARTIES.     (See    Cost-book   and    Stann.    Comps. ;    Derbyshire   Eights    dc.  ; 
Gloucestershire  Bights  d'c.) 

PARTITION.     {See  Co-oivncr ;  Partition  Acts  ;  Partner.) 
Eccles.  Leasing  Acts,  under,  159 
except  mines  on,  power  to,  148  n. 

form  of  power,  148  n. 
Inclosure  Acts,  under,  169 
lunatic,  of  property  of,  138.     (See  Lunatic.) 
minerals,  with  exception  of,  under  Trustee  Act,  14G,  147 
or  sale,  appointment  of  receiver  and  manager  in  action  seeking,  123 
tenant  for  life  may  have,  under  Settled  Land  Acts,  141 

and   may  separately  deal  with   surface  and  minerals   and    create 
restrictions  and  easements,  142 
with  exception  of  minerals,   under  Trustee  Act  1893..  146,  147.     (See 
Trustee  Act  1893.) 

PARTITION  ACTS, 

co-owner  may  have  sale  under,  151 

partner  in  working  may  also,  either  before  or  upon  dissolution,  150,  151 

provisions  of,  151 

where  sale  directed  under,  mines  not  in  general  reserved,  151 

PARTNER.      (See    Companies;    Co-oioner ;  Cost-book   dx.    Comps.;    Derby- 
shire liights  dc;   Gloucestershire  Rights  dc. ;   Tin-bounding.) 
acceptor  of  negotiable  instrument,  liability  of,  137 
account,  action  for,  for  appropriation  beyond  share,  125,  129 
acquiescence,  effect  of,  on  liability  for  negotiable  instruments,  137 
acts  and  conduct,  terms  of  partnership  may  be  implied  from,  198 
appropriate  more  than  share,  no  partner  entitled  to,  125,  129 
appropriation  disallowed,  extent  to  which,  126 
auction,  sale  by,  usually  directed  on  decree  for  sale,  153 
bankruptcy  of,  generally  dissolves  partnership,  271 

trustee  in,  impossible  by  prior  stipulation  to  oust  title  of,  271 
lien  of  partner  enforceable  against,  126,  131, 132 
bid,  liberty  to  pai'tner  to,  whether  sale  under  decree,  153,  153  n. 
bill  of  exchange,  manager  or  partner  cannot  pri.  fac.  bind  in  resp.  of, 

136,  137 
borrowing  money,  doubtful  whether  managing  partner  can  bind  by, 

135,  136 
charity,  share  in  partnership  may  be  bequeathed  to,  276 
Comps.  Act  1862,  legality  of  mining  partnership  formed  before,  508 

since,  508 
conduct  of  sale  where  sale  under  decree,  153,  153  n. 
contribution   from  others,  partner  in  gen.  entitled  to,  in  case  of  loss, 

126,  131 
credit,  manager  mayp-/./«c.  bind  by  necess.  or  usual  dealings  on,  134 
creditors,    co-owners   in  general  partners   as   regards,    124,    127.     (See 
Co-oivner.) 
doubtful   whether  manager   can   bind   by   borrowing    from, 
135,  130 
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damages  against  him  for  partnersliip  act,  right  of,  to  contrib.  in  resp. 

of,  131 
death,  devolution  of  share  on,  275,  276 
delay,  effect  of,  in  applying  for  receiver  and  nianager,  129 

enforcing  account  or  trust,  132 — 134.     (See  Delay.) 
devolution  of  share  of  partner  in  working  as  real  estate,  275,  27G 

sometimes  doubtful  whether  co-ownership  not  ended  and  partner- 
ship substituted,  276 
test  for  sohnng  doubt,  276 

d.  of  land  purchased  from  profits  of  ancil.  trade,  276 
share  of  partner  in  working  and  land  as  personalty,  276 
unless  where  intention  to  contrary,  276 
dissolution,  account  may  be  had  without  seeking,  125,  129 
bankrui^tcy  generally  operates  as,  271 
death  generally  operates  as,  274 

contra  in  case  of  cost-book  mines,  271,  543,  544 
receiver  and  manager,  127,  128 

transfer  of  share  by  partner  may  be  ground  for,  149,  150 
law  prior  to  Partnership  Act  1890.  .149 
division,  right  to  have  expenses  deducted  before,  126,  131 
drawer  of  bill  of  exchange,  liability  of,  136,  137 
exclusion  shown,  receiver  and  manager  appointed  where,  125,  128 
foreclosure,  right  of  mortgagee  of,  to,  130 
impossibility  of  carrying  out  decree  for  sale,  153 
indorser  of  negotiable  instrument,  136,  137 

infant  partner,  purchase  by  partner  of  share  of,  in  ptnrshp.  action,  152 
injunction  to  restrain  sale  of  partnership  property,  129 
interfere  with  others,  one  partner  must  not,  125 
interference  shown,  receiver  and  manager  appointed  whore,  125,  12S 
lease,  duration  of  partnership  not  necessarily  co-extensive  with  dura- 
tion of,  127  n. 
renewal  of,  by  partner  makes  him  a  trustee,  130,  131 
leasehold  m.,  where   decree    for  sale  of,  and  lessor  refuses  licence  to 

assign,  153 
legalitv  of  mining  partnership,  508 

lien  on  debtor's  share  where  one  partner  becomes  indebted  to  other, 
126,  131 
enforceable    against   mortgagee   or    trustee    in 

bankruptcy,  126,  131 
none  on  undivided  share  in  land,  126 
lunatic,  receiver  and  manager  not  appointed  on  application  of,  128 
maker  of  promissory  note,  liability  of,  137 

manager.     (See  Receiver  and  Manager.)  .  , ,    •     . 

mana<'in'^  partner  cannot  p'i.  fac.  l)ind  in  respect  of  negotiable  nistru- 
°    °  ments,  136,  137 

doubtful  whether,  can  bind   by  borrowing  money, 

135,  136 
may  have  right  of  indemnity  for  advances,  136 
may  j>ri.  fac.  bind  by  necessary  or  usual  dealings  on 
credit,  134 
contra  where  goods  supplied  are  not  nccossar) , 
135 
money  advanced  l>y  partners  at  rerimst  of,  treated 
as  debts,  13(i 
and  earrv  interest,  136 
not  liable  to  advance  mure  than  prudent  owner,  1.S2 
mine  or  quarr^•  belonging  to  one  partner  held  partnersliip  .iss.'t,  19H 

Huparato  property,  I'Jo 
but  other  partner  entitled  to  allowance,  198 
misconduct,  partner  not  entitled  to  contribution  for  loss  due  to  per- 
sonal, 131  ,  •    .    1     1    >.    lou 
mismanagement  shown,  receiver  and  manager  appointed  «Ii.t.  .  \2» 
mortgagee  and  partner,  position  of  person  who  is,  l'2H.  !_.» 

in  possn.  and  partner,  query  how  pson.  sbnuld  acct.  «ho  ih, 
129 
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mortgagee  and  partner,  position  of  person  who  is, 

lien  of  partner  enforceable  against,  126,  131,  132 
of  partner  may  have  account  and  foreclosure  against  others, 
129,  130 
position  of,  in  other  respects,  130 
pre-enrption,  effect  of  clause  of,  130 
receiver  and  manager  against  ors.,  appointed  on 
application  of,  127 
negligence  of  partner,  liability  to  workman  for,  743  n. 

partner  not  entitled   to  contribution  for  loss  due  to  gross, 
131 
negotiable  instruments,  manager  or  partner  cannot  2)ri.  fac.   bind   in 

respect  of,  13G,  137 
parties  to  action  for  account,  130 
partition,  ordinary  partner  not  entitled  to,  150 

partner  in  working  may  in  general  have,  150 
Partition  Acts,  partner  in  working  may  have  sale  under,  150,  151.     (See 

Partition  Acts.) 
personalty,  share  of  ordinary  partner  j^i'i-  fac.  devolves  as,  27C 
plan  for  working,  receiver  and  manager  appointed  where  inability  to 

agree  on,  125,  128 
private  contract,  where  sale  by,  under  decree  for  sale,  153 
promissory  note,  manager  or  partner  cannot  jiri.  fac.  bind  in  respect  of, 

136,  187 
real  estate,  share  of  ordinary  partner,  when  devolves  as,  276 

partner  in  working  devolves  as,  275 
receiver  and  manager,  when  appointed.     (See  Receiver  and  Manager.) 
renewal  of  lease  by,  makes  him  a  trustee  for  other  partners,  130,  131 
immat.  that  partnership  at  will,  131 
or  that  lessor  would  not  have  renewed  to  others,  131 

partner  conimunicated  intention  to  others,  131 
form  of  declaration  and  inquiry,  131  n. 
sale  in  case  of  ordinary  partnership, 

injiniction  against,  in  action  not  seeking  dissolution,  129 
partner  may  have,  in  action  for  dissolution  and  accounts,  151 

alterations  in  working  sometimes  authorised  when  decree  for, 

153 
impossibility  of  selling,  consequences  of,  153 
mode  of  sale,  153 
time  of  sale,  152,  153 

inquiry  as  to  time  and  mode,  152 

form  of,  152  n. 
not  immediately  after  judgment,  as  of  right,  152 
sometimes  directed  on  interloc.  application  before  judg- 
ment, 152 
and  even  before  dissolution  to  prevent  total  loss,  152, 
153 
sometimes  reserved  until  accounts  taken,  152 
partner  whether  at  will  or  for  term  may  sell  his  share,  149,  150 
sale  in  case  of  partnership  in  working. 

Partition  Acts,  under,  150,  151.     (See  Partition  Acts.) 
partner  whether  at  will  or  for  term  may  sell  his  share,  149 
sometimes  proper  to  direct  sale  instead  of  partition,  151 
trade,  mines  a  species  of,  127 

transfer  his  share,  any  partner  at  will  may,  149,  150 

for  term  may,  149,  150 
effect  of  transfer,  149,  150 
trespass  of  minerals  by  partner,  liability  for,  GOO 

joint  liability,  601 
valuation,  contract  may  entitle  partners  to  purcliase  share  at,  151 

immat.  that  partnership  dissolved  by  bankruptcy  of  other  p.,  151 
will  only,  presumption  that  partnership  is  at,  127  n. 
work  his  own  share,  partner  must  not  send  down  separate  set  of  miners 
to,  125 
in  a  practicable  way,  any  partner  may,  124, 125, 127 


INDEX.  8-tl 

PARTNERSHIP, 

compauy  working  within  and  subject  to  stann.  jurisd.  is  not,  508 
cost-book  comp.,  action  by  and  against,  in  partnership  name,  512 

PATRON.     {See  Parson;  Prebendary.) 

PAUPER   SETTLEMENT, 

coal  mine  is  land,  doubtful  whether,  so  as  to  enable  occupation  to  confer 

settlement,  30,  638 
rented,  at  what  it  should  be,  if  it  is,  638 
turf  and  stone,  pauper  freeholder  entitled  to  dig,  not  irrcmoveable,  638 

PAY:MENT.     (See  Contract.) 

PEAK  FOREST.     (See  Derbyshire  Rights  dx.) 

"PEE,"  587 

PENAL    SERVITUDE 

for  malicious  injuries,  616 — 620 

PENALTIES.     [See  Coal  Mines  Beg.  Acts;   Malicions  Injuries;   Met.  Mines 
Reg.  Acts.) 

PENKNETH,  48 

PENLYNE,  48 

PENMAYNE,  48 

PENNSYLVANIA, 

law  of,  as  to  water  rights,  466  n. 

PEPPERCORN  RENT 

by  way  of  mortgage,  when  authorised,  187 

PERISHABLE.     (See  Speculative  dc.) 

PERPETUITIES.     (See  Contract.) 

PERSONAL  ESTATE.     (See  Conversion;  Devolution;  Tin-bounding.) 

PETITION.     (See  Winding  Up  dc.) 

PETITION   OF  RIGHT 

against  grants  of  gales,  566 

PHOSPHATE   MINE,  .  ,   ^     ,        .       .   .   o-o 

owner  of,  whether  trader  within  Irish  Bankruptcy  Act,  2<2 

PILLARS,  ^,^   „,^ 

covenant  not  to  remove  without  consent,  24  (,  248 

to  leave,  247,  248,  325 
effect  of  exception  of,  from  covenant  to  work,  341  -,.o   -^^w- 

measure  of  damages  for  breach  of  covenant  to  leave,  add.  to  pp.  24H.  (>00 

consequential  damage,  add.  to  p.  24H 
mortgagee  who  is  also  lessee  must  account  for  breach  of  covenant  to  leave, 
add.  to  p.  98. 
PIPES.     (See  Gas  Mains  and  Pipes.) 

PIT-BANKS 

employment  of  women  young  persons  and  children  in,  641,  707, 736.  737 
meaning  of,  in  Fact,  and  Work.  Acts,  641,  73(! 

"  PITCH,"  504,  505 

PITS.     (See  Fcyiccs  ;  Instroke  ;  Outslrokc  ;  Qnfinn) 

compensation  for  expense  of  sinking,  under  Ji«iil.  or  Wat.  *-'•  ■^'•'^'   '«'• 
covenant  to  sink,  where  no  minerals  or  none  wortli  getting,  2il 
covenants,  lessee  bound  to  sink,  if  he,  241 

immat.  that  performance  involves  useleHS  expeUHC,  241 
highways,  sinking  pits  near,  a  nuisance,  442 

penalty  on,  unless  screened,  442 


842  INDEX. 

FITS—  conti7i7ted. 

Income  Tax,  when  allowance  for  cost  of  sinking,  625 
lessee  not  jiri.  fac.  bound  to  sink,  240 

imniat.  that  at  date  of  lease  lessee  not  owner  of  adjng.  mine,  240 
by  not  sinking  future  profit,  working  impossible,  241 

mine  exposed  to  perils  from  water,  240 
mineral  will  be  wasted,  240 
lessee  covenanted  not  to  sink  except  in  partic.  i^ts.,  240 
to  work  in  "workmanlike  manner," 
240 
regularly  &c.,  240 
empowered  to  sink,  240 
payment   of   dead    rent    postponed   to   give   time   for 

winning,  240 
right  of  entry  reserved,  and  no  entry  possible  without 

pit,  241 
sinking  of  pits  merely  contemplated,  240 
whether  bound  to  sink,  under  covenant  to  work,  240,  241 
where  no  other  mode  of  working  possible,  241 
malicious  injuries  to,  617 

measure  of  damages  for  non-pierformance  of  covenant  to  sink,  241 
mine  owner,  when  entitled  to  enter  on  surface  and  sink,  408  ct  scg. 
outstroke,  lessee  not  bound  to  sink,  where  he  may  work  by,  241 

"PITS   AND   VEINS," 

construction  of  devise  of,  2  n. 

PLANS.  (See  Brine-Pumping  Act  1891 ;  Coal  Mines  Reg.  Acts  ;  Gloucester- 
shire Rights  dx. ;  Lease  ;  Met.  Mines  Reg.  Acts  ;  Parcels.) 

PLANT.     (See  Fixtures  ;  Income  Tax.) 

"  PLEASURE   DOLE."  506  n. 

PLUMBAGO, 

a  metallic  mineral  in  Stann.  Acts,  488  n. 

POLLUTING   WATER.     (See  Water  {fouling).) 

POOR.     (See  Pauper  Settloucnt;  Rating.) 

POOR   RATE   ACT   (43  El.  c.  2), 

land  under,  does  not  include  mines,  30,  31 

PORCELAIN   CLAY 
a  mineral,  10 

PORTS 

and  havens  of  Cornwall  and  Devon,  protection  of,  501,  505 

POSSESSION.  {See  AdiJcrse Possession ;  Constructive  Possession;  Containing 
Chamber;  Contract;  Copyholder;  Customary  Freeholder;  Life  or 
Years,  Tenant  for ;  Limitations,  Statutes  of ;  Recovery  of  Possession; 

Tin-hounding;   Will,  Tenant  at;   Year  to  Year,  Tenant  from;   Years, 
Tenant  for.) 

POWER, 

ten.  for  life  may  receive  rents  and  royalties  of  lease  under,  59 

POWERS, 

leases  and  licences.  (See  Bishop  ;  Charitable  Trusts  Acts ;  Crovn ; 
Dean  and  Cluqyter ;  Duke  of  Cormvall ;  Eccles.  Leasing  Acts ; 
Grcemcich  Hospital  Act ;  h-eland ;  Life  or  Years,  Tenant  for ; 
Materials  for  Roads  ;  Parson ;  Settled  Estates  Act ;  Settled  Land 
Acts ;  Simple,  Tenant  in  Fee ;  Tail,  Tenant  in ;  Trustees ;  Univ. 
and  Coll.  Estates  Act.) 
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POWERS- continued. 

sales,  purchases,  enfranchisements,  partitions,  exchanges,  and  in- 
closures.  (See  Co-owner ;  Crown ;  Duke  of  Cornwall ;  Ecclcs. 
Leasing  Acts  ;  Enfranchisement ;  InclOsure  Acts  ;  Lands  CI.  Cons. 
Act ;  Materials  for  Roads ;  Mortgage ;  Old  Rail,  and  Can.  Acts ; 
Partner;  Public  Health  Act  1875;  Pub.  Health  .('c.  Act  1883; 
Rail,  and  Wat.  CI.  Acts;  Settled  Estates  Act;  Settled  Land  Acts; 
Simple,  Tenant  in  Fee  ;  Tail,  Tenant  in  ;  Trustee  Act  1893 ;   Trustees.) 

PREBENDARY, 

leases  by,  190  n.     (See  Eccles.  Leasing  Acts.) 

patron  may  have  prohibition  or  injunction  for  improper  workings  by,  91 

provisions  of  31  &  32  Viet.  c.  114.  .91 

waste,  prebendary  is  punishable  for,  91 

PRE-EMPTION, 

covenant  giving  right  of,  198 

of  base  metals  intermixed  with  mines  royal,  right  of  Crown  to,  50,  51 

of  tin  in  Cornwall,  right  of  Crown  to,  507  n. 

PRE-HISTORIC   BOAT, 

embedded  in  soil  not  a  mineral,  14,  15 

PRESCRIPTION.     (See  Limitations,  Statutes  of.) 
custom  and,  difference  between,  102  n. 
different  kinds  of,  102  n. 

presumption  as  to  ownership  of  mines  where  surface  acquired  by,  37 
que  estate,  prescription  in  a,  102  n. 
Roadway,  right  of, 

alteration  of  character  of  dominant  tenement,  effect  of,  where,  441 
direction — user  in  varying  lines,  442 
fact,  whether  right  of,  is  question  of,  440 — 442 
immemorial,  acquisition  by  time,  428 

kind,  user  of  particular,  may  justify  user  of  other  less  onerous,  441 
not  justify  user  of  other  more  onerous,  441 
purpose,  user  of  partic,  may  justify  user  for  other  less  onerous,  441 
not  justify  user  for  other  more  onerous,  441 
right,  enjoyment  must  be  as  of,  428 
twenty  years,  acquisition  by  enjoyment  for,  428 
soil,  claim  to  pt.  of,  not  sustainable  by,  106  n.,  599 
Support,  right  of, 

acquisition  of,  for  land  in  non-natural  state,  389 — 394 
concealment,  claimant  of  right  must  not  be  guilty  of,  390 
copyholds  and  freeholds,  no  dilference  between,  as  to  exclusion  of, 

305 
deception,  claimant  of  right  must  not  be  guilty  of,  390 
dissent  from  enjoyment  not  sufficient  to  prevent  acquisition  of, 

390—393 
excluded  right  by  prescription,  probably  impossible  to  acquire,  303 
exclusion  of,  by  prescription,  305 
granting,  servient  owner  must  l)e  capable  of,  390 
knowledge  by  servient  owner  of  alterations  being  made  necessary. 

390 
their  extent  or  details  not  neces- 
sary, 390 
legal  memory,  acquisition  by  cnjuymcnt  since,  3H9 

evidence  that  non-natural  state  had  later  origin  Innnat.,  389 
negligence,  nee.  that  claimant  hliould  have  acted  wilhout,  393,  391 
passive  easement,  query  whether  right    for   land   in   non-natural 

state  a,  390,  393  ... 

phvsical  interruption  necessary  to  prevent  acquisition  of,  3J3 
Pub.  Health  Am.  Act  1HH3,  rights  already  acquired  not  alTuctud  by. 

reasonably,  necessary  that  claimant  should  have  acted,  393 
repair,  may  be  lost  by  oniission  to,  394,  394  ii. 
twenty  years,  acquisition  by  enjoyment  for,  3H9.  31X) 

not  where  position  of  parties  regulated  by  statute,  340,  390 
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PRESCRIPTION— coH;t7i»cfZ. 

surface  of  wastes,  lord  of  lUcaiior  may  by,  dig  pits  and  deposit  rubbish  on, 

120,  121 
Water,  rights  of — escape, 

query  as  to  right  by,  to  protection  against  escape  of  water,  478 
Water,  rights  of — fouling, 

right  to  foul  water  may  be  acquired  by  prescription  at  common 

law,  461 
under  Prescription  Act, 
461,  462 
Water,  rights  of — using  and  abstracting.     (See  Wafer.) 

artificial   watercourse,    acquisition    by   prescription   of   rights   in, 

455—460 
contingent  rights  of  third  persons  to  divert,  not  sufficient  to  prevent 

acquisition,  456,  457 
freeholder,  not  necessary  that  claimant  of  right  should  be,  456 
intermediate  owner,  effect  of  abstraction  and  detention  by,  459 

diversion  by,  458,  459 
interruption  in  enjoyment,  acquiescence  in,  451 
lessee  or  licensee  may  have  right  in  respect  of  artif.  watercourse, 

457 
natural  surface  w.,  acquisition  by  p.  of  right  to  use  abstr.  or  divert, 
451 
either   at   common   law  or   under   Prescription 
Act,  451 
occupier  may  have  right  in  respect  of  artificial  watercourse,  456,  457 
where  right  to  search  for  minerals  not  in  occupation,  457 
penned  back  under  previous  easement,  easement  as  to  water,  451 
precarious,  enjoyment  by  prescription  must  not  be,  457 
discharge  from  property  for  convenience  of  owner,  457 
diversion  by  agent  of  person  in  whose  property  flow  begins, 
457,  458 
intermediate  owner,  458 

person  in  whose  property  flow  begins,  457,  458 
licence,  precariousness  of  enjoyt.  of  watercourse  made  under, 
460 
right  for  twenty  years,  enjoyment  by  prescription  must  be  as  of, 

451,  457 
surface  water,  acquisition  by  prescription  of  rights  as  to  natural, 

451 
tin-bounders  and  diversion  by  intermediate  owner,  458 
effect  of  contingent  rights  of,  456 
user  by,  enuring  for  benefit  of  landowners,  456 
vi  or  clam,  enjoyment  by  prescription  must  not  be,  457 
Workings, 

abandonment  of  right  of  profit  a  prendre  by  building,  106 

coal,  claim  by  prescription  to  take,  in  land  of  other  person  good, 

105,  106 
commoner  not  entitled  to  what  or.  person  digs,  tho'  no  commoner, 

108 
copvhold,  lord  of  manor  may  by  p.  work  in,  making  compensation, 

115 
copyholder  cannot  bv  prescription  claim  pr.  a  iwcndrc  in  waste, 
103,  108 
but  disability  confined  to  waste  of  particular  manor, 
108 
right  of,  to  work  new  ms.  not  affected  by  Prescr.  Act,  110 
ergo,  where  existence  of  custom  inferable  not  necessary  to  show 
enjoyment  for  thirty  years,  110,  111 
County  Court,  jurisdiction  to  restrain  infr.  of  right  of  prof,  dpr.,  106 
Crown  quarries  may  not  by  prescription  be  galed  without  account- 
ing to  Crown  for  produce,  107 
custom,  why  profit  a  prendre  claimable  by  prescrip.  but  not  by,  106 
evidence  of  reputation  prob.  not  admissible  as  to  digging  in  waste,_108 
user  as  to   particular  part    necessary  to  support   right 
to  dig  out  of  that  part,  108 
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Workings, 

indefinite  claim  by  owner  of  brick  kiln  to  take  clay  bad,  107 
inhabitants  cannot  by  prescription  take  stones  for  repair  of  high- 
ways, 107 
incorporation  of,  not  easily  presumed,  107,  108 
injunction,  infringement  of  right  of  profit  a  prendre  restrainable  bv, 

106 
long  exercise  of  right  bv.  Court  will  try  to  find  legal  origin  where, 

106 
manor,  claim  by  freeholders  of,  to  take  turf  or  gravel  fi-om  waste, 

106 
occupiers  not  entitled  to  claim  j)rofit  a  prendre,  108 
parties  to  action  to  restrain  infringement  of  right  of  prof,  d  pr.,  lOG 
Prescription   Act,  profit  a  prendre  not  sustainable  by  custom  or 

prescription  is  not  sustainable  under,  109 
profit  a  prendre  generally  claimable  by  prescription,  105 
restriction,  profit  a  prendre  not  claimable  by  prescription  without, 
107 
immat.  that  evidence  of  user  is  strong,  107 
sand  &c.,  claim  bv  fhldrs.  by  prescription  to  take,  from  foreshore, 

106  n. 
stones,  claim  by  p.  to  take,  in  land  of  other  pson.  good,  105,  106, 

106  n.  ' 

turbary,  ancient  conuiion  of,  must  be  claimed  for  ancient  buildings, 

and  to  be  spent  there,  106,  107 
turf,  claim  bv  prescription  to  take,  in  land  of  other  person  good, 
105,  106 
larger  right  hy  p.  to  cut,  maybe  shown  than  com.  of  turb.,108 

PRESCRIPTION  ACT.     (See  Prescription.) 
s.  2  in  extenso,  390  n.,  391  n. 

"  PRESERVATION  "  OF  PROPERTY, 

motion  to  restrain  lessee  from  ceasing  to  pump  is  motion  for,  under 
Judicature  rules,  207 

PRESUMPTION.     (See  Constructive  Possession.) 
of  payment  of  compensation,  349 
of  right  of  property,  602 
remedies  for  trespass,  where  property  rests  on  legal,  002 

PRINCIPAL  AND  AGENT.     (See  Cost-book  dr.  Camps.  ;  Partner.) 

PRIVY  COUNCIL, 

decisions  of,  as  to  mining  rights  in  Colonies,  592  n. 

PROCLAMATIONS.     (See  Tin-bomuUng.) 

"  PRODUCE  OF  MINES," 
meaning  of,  20 

PRODUCTION  OF  DOCUMENTS, 

cost-book  companies,  515, 530  n.    (See  Cost-book  dc.  Covtps.) 
in  cases  as  to  boundaries,  594  n.,  612 

PROFIT.!  PRENDItE.     (See   Citstom;    Lost  Grant  :     Prescription;    Tin- 
bounding.) 

PROHIBITION.     (Sec  Bishop  ;  Parson  ;   Prcbendarn .) 
PROMISSORY  NOTE.     (Hco  Cost-book  i£c.  Cmrips. ;  Partner.) 
PROMOTERS  OF  COMPANY.     (Sec  Cost-book  etc.  Cowps.) 
PROOF.     (Sec  Evidence.) 
PR0PP:R  and  work M.XNI, ike  manner.     (Sec  Lea.-"-.) 
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PROPERTY.  (See  Containing  Chamber ;  Copyliolder ;  Customary  Free- 
holder ;  Derbyshire  Rights  dx. ;  Enfranchisement ;  Gloucestershire 
Rights  dx. ;  Highways;  Inclosures ;  Life  or  Years,  Tenant  for ;  Man, 
Isle  of ;  Old  Rail,  and  Can.  Acts  ;  Rail,  and  Wat.  CI.  Acts ;  Rivers ; 
Roadways;  Royal  Mines;  Sea;  Sea-shore;  Simple,  Tenant  in  Fee ; 
Wastes;  Watericorks  ;  Will,  Tenant  at;  Year  to  Year,  Tenant  from ; 
Years,  Tenant  for.) 
admissibility  in  evidence  of  statement  as  to  ownership  of  surface,  37, 

38 
Conveyancing  Act,  enlargement  of  term  into  fee  under,  37 
different  ownership  of  different  strata,  38,  279 

where   separate   tenements   with    all    incidents   of 
separate  ownership,  38,  279 
gold  or  silver  mines.     (See  Royal  Mines.) 
Land  Transfer  Act,  provisions  of,  as  to  mines  &c.,  38,  39 
presumption  of  ownership  rebuttable,  38 
Act  of  Parliament,  38 
evidence  of  long  separate  enjoyment,  38 
instrument  of  severance,  38 
remedies,  where  right  of,  in  abstracted  minerals,  601,  G02 
surface  owner  of,  entitled  pri.  fac.  to  all  beneath  except  gold  or  silver 
mines,  37 
immat.  that  surface  acquired  by  prescription,  37 
ownership  of,  not  presumed  from  ownership  of  mines,  37 

PROSECUTIONS.     (See  Coal  Mines  Reg.  Acts  ;  Met.  Mines  Reg.  Acts.) 

PROSPECTUS.     (See  Cost-book  and  Stann.  Comps.) 

PUBLIC   HEALTH  ACT,   1875.     {^ee  Nuisance  ;  Support ;   Wafer.) 
arbitration  proper  mode  of  recovering  compensation  under,  334 
implied  grant  of  right  of  support  for  sewers  under,  330,  331 
X^urchase  mines  under,  local  authority  may,  154 
street  under,  does  not  carry  ownership  of  mines,  218 
support,  compensation  for,  3.30,  334 

implied  grant  of,  for  sewers,  330,  331 

whether  extends  to  lateral  support,  349 
recovery  of  compensation,  334 
unfenced  qviarry  may  be  a  nuisance  within,  734 

shaft  or  side  entrance  may  be  a  nuisance  within,  659,  711 

PUBLIC  HEALTH  ACT,  1875  (SUPPORT  OF  SEWERS)  AMENDMENT 
ACT,  1883.     (See  Rail,  and  Wat.  CI.  Acts.) 
Act  in  e.rtenso,  356 — 358 
common  law  liability  not  destroyed  by,  476 

immat.  that  actual  damage  caused  by  act  of  third  party,  476 
compensation  for  support,  how  payable,  357 
compromise,  power  to,  357,  358 
general  effect,  388 

negligent  construction  of  works,  476 
"  person,"  meaning  of,  357 
plans  of  existing  sanitary  works,  357 

making  of,  condition   precedent   to   obtaining   damage   for   sub- 
sidence, 389 
reason  for  passing,  331  n.,  388 

retrospective  effect  of,  as  regards  support,  356 — 358,  388 
reversioner,  doubtful  whether  any  remedy  given  to,  389 
"  Sanitary  Act,"  meaning  of,  357 
sanitary  authority  may  purchase  mines  under,  197 
"  sanitary  work,"  meaning  of,  356,  357 

existing,  application  of  Act  to,  356,  388 
saving  provisions,  358 
sewage  drainage  lighting  water  supply,  applies  to  works  for,  356,  357, 

388 
short  title,  356 
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PUBLIC  HEALTH  ACT,  1875  (SUPPORT  OF  SEWERS)  AMENDMENT 
ACT,  1883— continued. 
support, 

implied  grant  of,  negatived,  358,  388,  389 

retrospectively,  356—358,  388 
limitation  of  rights  of,  under  other  sanitary  Acts,  358 
meaning  of,  357 
power  to  define  extent  of  support  required,  357,  388,  389 

notice  mav  extend  to  mines  outside  forty  vards,  357,  388, 
389        " 
reversioner,  whether  can  obtain  compensation,  389 
rights  of,  already  acquired  not  affected,  358,  389 
title  of,  misleading,  388 
Wat.  CI.  Act,  is  an  adaptation  of,  350 

how  far  modified,  388,  389 
mining  sections  of,  incorporated,  41,  155,  357 

immat.  whether  work  on  land  of  local  authority,  358 
works  improperly  constructed  or  niaintained,  476.     (See  Negligence.) 

PUBLICATION.     (See  Coal  Mines  Reg.  Acts.) 

PUNISHMENTS.     (See  Coal   Mines   Reg.  Acts;    Malicious   Injuries;    Met. 
Mines  Reg.  Acts  ) 

PURCHASE.     (See  Compulsory  Purchase;    Contract;  Land  CI.  Cons.  Act; 

Old  Rail,  and  Can.   Acts;    Parcels;    Purchaser;    Rail,   and    Wat. 

CI.  Acts.) 
compulsorj'  powers,  without  reference  to,  219 

for  specific  purpose,  effect  of,  exception  of  minerals  where,  219,  220 
quantum  of,  where  mines  excepted,  219 

PURCHASER.     (See  Purchase  ;   Vendor.) 

injunction  against,  if  in  possession  and  working  and  lessening  security, 

98 
liability  for  subsidence  from  vendor's  workings,  402,  402  n. 
working  before  convevance  may  be  ordered  to  pay  money  into  Court, 
98,  206,  207 
PURSER.     (See  Cost-book  dx.  Comps.;  Rating.) 
PURSER'S  SUITS.     (See  Cost-hook  dc.  Comps.  ;  Stannarij  Courts.) 


QUARRIES  ACT  1894.  .734,  735.     (See  Quarry.) 

QUARRY.     (See  Quarrying  ;  Rail,  and  Wat.  CI.  Acts.) 
definition  of,  in  Fact,  and  Work.  Act  1878.  .736 
definitions,  non-statutory,  of,  3,  4 
derivation  of,  3 

fencing,  under  Quarry  (Fencing)  Act,  734 
Income  Tax  Act,  nieaning  of,  in,  6,  622 

how  assessed  to,  621 — 623 
indictment  for  throwing  rubbish  from,  into  river,  450 
mine  and,  distinction  between,  4,  5 
illustrations,  5 

mode  of  working  generally  conclusive,  4 
exceptions,  6 
primary  sense  of,  implies  surface  working,  4 
Quarries  Act  1894,  meaning  in,  734 
Quarry  (Fencing)  Act,  meaning  in,  734 
rateability  of,  627,  629.     (See  Hating.) 
regulation  of,  under  Quarries  Act  1894.  .734,  735 
commencement  of  Act,  735 

Fact,  and  Work.  Acts,  application  of,  735,  736,  737 
Isle  of  Man,  735 

inspectors  of  met.  mines  are  in.spcctors  of  quarries,  734 
appointment  of,  in  Wales  and  Monmouthsiiire,  785 
powers  of  inspectors  under  Fact,  and  Work.  Acts  transferred 
to,  735 
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QITARRY — continued. 

regulation  of,  under  Quarries  Act  1894, 

Met.  Mines  Acts,  application  of,  73-4,  735 

short  title  of  Act,  735 

what  quarries  are  within  Act,  734 

young  persons,  employment  of,  735 
secondary  senses  of,  5,  G 
severed  quarries,  coiTimunications  between,  under  Rail,  and  Wat.  CI. 

Acts,  423,  425.     (See  Rail,  and  Wat.  CI.  Acts.) 
slag  not  a  mineral  within,  734 

place  of  deposit  of,  not  a  quarry  within,  734 
slate,  owner  of,  whether  trader  within  Ir.  Bankruptcy  Act,  273 
space  created  by  working,  probably  wide  enough  to  include,  8 
stone,  owner  of,  whether  trader  within  Ir.  Bankruptcy  Act,  272 
surface  not  included  in,  29 
unfenced,  may  be  a  nuisance,  442,  734 

person  deviating  from  the  road  and  falling  into,  442 
user  of,  for  transport  ventilation  and  drainage.     (See  User.) 
vacuum  after  working,  probably  wide  enough  to  include,  8 

QUARRY  AWARD,  551  n. 

QUARRY  (FENCING)  ACT,  733,  734.     (See  Quarry.) 

QUARRY  GALES.     (See  Gloucestershire  Rights  dx.) 

QUARRYING.     (See  Quarri/.) 

compensation  for,  effect  of  provision  as  to,  420 
creates  simple  contract  debt,  421 
runs  with  the  land,  420,  421 
damages  for,  how  dealt  with  where  surface  settled,  421 
foundations  for  buildings,  right  to  dig,  and  use  materials,  220,  42G.    (See 

Buildings.) 
injunction  to  restrain,  419 

form  of,  420  n. 
no  right  of,  2)ri.  fac.  where  mines  severed  from  surface,  419 

right  only  obtained  by  clear  language,  419 
Rail,  and  Wat.  CI.  Acts,  under,  421—426.     (See  Rail,  and  Wat.  CI.  dx. 

Acts.) 
what  words  sufificient  to  authorise,  419,  420 

QUARTER-CORD,  580  n. 

QUEEN.     (See  Croion.) 

QUEENSLAND, 

mining  rights  in,  592  n. 

QUICQUID  PLANTATUR  SOLO  SOLO  CEBIT, 

non-application  of  maxim  to  Derbyshire  custom,  585 

QUIET  ENJOYMENT.     (See  Lccise  ;  Title.) 

QUO  WARRANTO, 

proceedings  in,  against  person  wrongfully  claiming  to  be  free  miner,  552  n. 

RAILWAY.     (See  Lands  CI.  Cons.  Act;  Rail,  and  Wat.  CI.  Acts;  Roadioays; 
Support ;   Tre.'ijMss.) 
Brine-Pumping  Act,  when  rail.  co.  can  obtain  compensation  under,  399 
comp.  cannot  pri.  fac.  work  mines,  99 

may  temporarily,  if  intend  ultimately  to  use,  99,  157 
right  to  lay  down,  to  carry  away  minerals,  409 

RAILWAYS  AND  WATERWORKS  CLAUSES  CONSOLIDATION   ACTS. 
(See  Lands  CI.  dc.  Act ;  Quarries ;  Railway  ;  Stipport.) 
sections  in  extenso — 

Rail.  CI.  Act  s.  6..375n.  , 

ss.  77— 85.. 350— 353 
Wat.  CI  Act  ss.  18— 27.. 353— 356 
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RAILWAYS  AND  WATERWORKS  CLAUSES   CONSOLIDATION  ACTS 
— continued. 
accommodation  works,  477 

mine  owner  cannot  compel,  477 

power  to  take  materials  for,  119.     (See,  under  this  title,  materials.) 
adjacent  clay  sand  or  gravel,  power  to  work,  366 

mines,  how  far  mining  provisions  apply  to,  367 
airways  between  severed  mines,  351,  352,  355,  480,  481.     (See,  mider  this 

title,  comvimiications.) 
arbitration  as  to  compensation  for  not  working,  380,  381 

for  severance,  352,  356 
mandamus  to  take  up  award,  381 
authorities  on  one  Act,  application  of,  to  other,  350 
"  benejicial  working,"  meaning  of,  423 

clay  sand  or  gravel,  included  in  convevance  to  comp.,  22,  26 — 28,  155, 
218—220,  366 

may  be  expressly  excepted,  425 
laterally  adjoining,  power  to  work,  366 
notice  of  intention  to  work  where  expressh"   ex- 
cepted from  conveyance  to  comp.,  367 
power   to   take,    for   construction  of  works,    119, 

120 
right  to  dig,  where  expressly  excepted  from  con- 
veyance and  compensation  refused,  425 
common  law  liabilitv  for  injarv  not  excluded  bv  Wat.  CI.  Act,  356,  387, 
476  '  " 

contra  under  Rail.  CI.  Act,  387 
conmiunications  between  severed  mines,  351,  352,  355,  381 — 384,  439 
severed  quarries,  423,  425 
cross  rail.  &c.,  no  power  to,  382,  425 

immat.  that  surface  working  necessary,  382 
dimensions  of,  352,  3-55,  382 
may  not  injure  comp.'s  works.  352,  3-55,  382 
mines  must  lie  on  both  sides  of  railway  &c.,  382,  38-3 

not  where  intervening  strip,  383 
notw.  that  mines  outside  "  prescribed  distance,"  371  n.,  382 
under  rail.  &c.,  must  be,  382,  423 
surface,  compensation  for  injury  to,  under  Rail.  CI.  Act,  352,  382 

none  under  Wat.  CI.  Act,  382 
way  of  necessity,  383,  384 
compensation  for  "apprehended  injurv"  under  Wat.  CI.  Act,  356,  376, 
384  n. 
for  communications  between  severed  mines,  to  surface 

owner,  352,  382 
for  land  injuriously  affected,  375  n.,  376,  -377 

reversioner  may  obtain,  378,  379.     (See,  under  this 

title,  reversioner.) 
when  obtainable,  377 
for  materials  for  construction  of  works  &c.,  119 
for  severance  &c.,  352,  356,  374,  384 

circumstances  under  which  claimable,  385 
disputes  to  bo  settled  by  arbitration,  352,  356,  386 
immat.  tliat  mine  owner  mav  quarry  under  rail.&c. 

382  n. 
jury,  cannot  bo  determined  by,  386 

exc.   where    consequential  to  compensation  for 
support,  386 
pit,  expense  of  sinking,  386 

Rail,  and  Wat.  CI.  Acts,  difference  between,  384,  384  n. 
site,  cost  of  change  of,  386 
spoil,  expense  of  providing  land  for,  386 
what  may  be  included  in,  385,  386 
when  payable,  385,  386 
whether"  confined  to  mines  lying  on  both  sides  of 

railway  &c.,  384,  384  n. 
whether  working  prevented  or  hindered,  382,  384, 385 


M.:\I. 


8  I 


850  INDEX. 

RAILWAYS  AND   WATERWORKS  CLAUSES   CONSOLIDATION  ACTS 
— continued. 
compensation  for  support,  351,  354,  355,  374  ct  scq. 

agreement  as  to  application  of,  should  be  made  on 

sale  or  lease  of  mines,  370 
amount  of,  how  determined,  351,  355,  380,  381 
bond  under  Lands  CI.  Act  does  not  include,  381,  386 
difficulties  in  assessing,  378  n. 
disputes,  how  settled,  351,  356,  380,  381 
how  determined,  351,  355,  380,  381 
interest  of  claimant,  limited  to,  377,  378 
lessee,  to,  379 

no  obligation  to  make,  374,  387 
no  power  to  compel,  387 

remedy  for  refusal,  387 
notice  of  willingness  to  pay,  365,  366,  373,  374.     (See, 

under  this  title,  notice.) 
only  obtainable  by  person  entitled  to  give  notice  of 

intention  to  work,  378 
part  of  minerals,  may  be  confined  to,  374 
power  to  stop  working  on  paying,  351,  354,  355,  387, 

388.     (See,  under  this  title,  toorkmg.) 
proceedings    for,    cannot    be    taken,    where    injury 

impossible,  373 
reversioner  cannot  obtain,  378,  379.     (See,  under  this 

title,  reversioner.) 
subsequent,  may  be  claimed  as  to  different  mineral, 

372 
time  for  claiming,  334,  375—377 

rarely  at  time  of  purchase,  375 
what  mines  may  be  subject  of,  351,  354,  367 
where  mine  owner  bound  as  between  himself  and 

surface  owner  to  leave  sirpport,  380 
who  may  obtain,  377,  378,  379 
verdict  of  jury  as  to,  setting  aside,  381  n. 
construction  of  works,  power  to  take  materials  for,  118 — 120.    (See,  under 

this  title,  mccterials.) 
damage  from  working,  liability  to  repair,  351,  355,  381 
delay  in  working  after  notice  of  intention,  373.     (See,  under  this  title, 

notice  of  intention  to  work.) 
difference  between  ss.  77  and  78  of  Rail.  CI.  Act  (ss.  18  and  22  Wat. 
CI.  Act)  as  regards  mines  affected,  367 
clay  sand  or  gravel  excepted  by  express  stipulation,  367 
laterally  adjacent  mines,  367 

immat.  that  owners  of,  and  of  excepted  mines  are  strangers  in 
title,  367 
where  surface  and  mines  previously  severed,  367 
drowningmine,  remedy  for,  387,  387  n.     (See,  under  this  title,  Wat.  CI. 

Act.) 
fencing  land  taken  for  materials,  119 
general  effect  of  mining  sections,  358 — 361 
gravel.     (See,  under  this  title,  clay.) 
injuriously  affected,  compensation  for  land,  375  n.,  377- — 379.      (See, 

under  this  title,  compensation.) 
inspection  of  mines  by  comp.,  21,  351,  352,  354,  356,  386 

penalty  under  Rail.  CI.  Act  for  not  allowing,  353 
Ireland,  construction  of  Acts  in,  21  n. 
ironstone,  right  to  work,  when  compensation  refused,  422 
lessee,  compensation  for  support  to,  379 

necessity  of  agreement  as  to  application  of,  370 
may  give  notice  of  intention  to  work,  351,  354,  372 
position  of,  where  surface  purchased  by  co.  and  sold  as  super- 
fluous, 367,  368 
licensee  entitled  to  appropriate  may  give  notice  of  intention  to  work, 

261,  372 
limestone,  right  to  work,  when  compensation  refused,  422 
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RAILWAYS  AND  WATERWORKS  CLAUSES   CONSOLIDATION  ACTS 
— continued. 
map  and  plan  of  underground  works  under  Wat.  CI.  Act,  353 

compliance  with  provisions  as  to,  a  condition  precedent  to  having 

benefit  of  Act,  364,  365 
copies  to  be  deposited  with  clerks  of  peace  &c.,  354 
correction  of,  353,  354 
inspection  of,  354 

deposited  copies,  of,  354 
materials  for  construction  of  works,  powers  as  to  taking,  118^120 
compensation,  119 
fencing  land  taken,  119 
land  owner  may  compel  purchase,  119 
notice  of  intention  to  take  land  for,  119 
objection  by  land  owner,  119 
power  to  take  possession  of  land  for,  118 

right  to  take,  from  lands  purchased,  20,  21,  41,  119,  218,  351,  353 
when  powers  applicable,  119,  120 
"  minerals,"  meaning  of,  22 — 27 
"mines,"  meaning  of,  2i — 27 
"mines  and  minerals,"  effect  of  exception  of,  219 

"  mines  of  coal  ironstone  slate  and  other  minerals,"  exception  of,  on  con- 
veyance to  comp.,  20,  21,  41,  119,  154,  155,  218,  350,  351,  353. 
(See,  under  this  title,  pnrchase.) 
meaning  of.  22—29,  366,  421 
mines  on  both  sides  of  railway  &c.,  351,  352,  355,  381—384,  439.     (See, 
under  this  title,  communications.) 
some,  acquired  as  well  as  surface,  mining  sections   apply  where, 
865,  366 
mining  sections  of,  350 

both  Acts,  of,  nearly  identical,  350 
policy  and  general  effect  of,  358 — 361 
Scotland  and  Ireland,  construed  in  same  way  in,  21  n. 
"special  code"  as  to  rights  of  undertakers  and  land  owners,  358, 
361—363,  421.     (See,  under  this  title,  special  code.) 
negligent  construction  of  works  by  comp.,  476 
no  land  acquired  but  merely  power  to  construct  works,  support  where, 

365 
notice  of  intention  to  take  materials,  119 
notice  of  intention  to  work,  21,  351,  354,  372—374 

as  to  what  minerals  may  be  given,  351,  354,  367,  372 

bona  fide,  must  be,  373 

clay  sand  or  gravel  expressly  excepted  from  conveyance  to 

comp.,  367 
delay  after  giving,  effect  of,  373 

fatal  injury  from  working  after,  373 
injunction  to  restrain  working  after,  .373 
immediate,  intention  to  work  need  not  be,  372,  373 
length  of,  351,  354,  373 

person  having  present  right  to  work,  must  be  given  by,  372, 378 
reversioner,  position  of,  378 
subsequent,  as  to  different  mineral,  372 
sulistance  requiring  surface  operations,  as  to,  422 
sufficient  in  form,  sliould  be,  373  n. 
superfiuous  land,  need  not  be  given  to  purchaser  of,  372 
where  no  injury  can  result  from  working,  373 
who  may  give,  351,  354,  372 
of  willingness  to  compensate 

may  be  given  as  to  different  minerals  at  different  tnnes,  374 
may  include  some  minerals  and  exclude  others,  365,  366 
no  time  limited  for,  373,  374 
to  construct  works  for  protection  of  railway,  353 
occupier  may  give  notice  of  intention    o  work,  351,  354,  372 
old  rail,  andean.  Acts,  . 

analogy  of  Rail,  and  Wat.  CI.  Acts    to  Acts  givnig  power  to  pur- 
chase minerals  and  power  to  work  in  default,  343,  362 

3  i2 
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RAILWAYS  AND  WATERWORKS  CLAUSES   CONSOLIDATION  ACTS 
— continued. 
old  rail,  and  can.  Acts, 

distinction    between   Rail,   and  Wat.    CI.    Acts   and    Acts   giving 
support  ab  initio,  3G4 
"  owner  lessee  or  occupier"  may  give  notice  of  intention  to  work,  351, 
354,  372 
meaning  of,  372 
owner  may  give  notice  of  intention   to  work,  although  intending  to 

lease,  372 
ownership  of  mines  where  compensation  for  non-working,  388 

purchase  under,  41,  197,  217,  218,  350,  351, 

353.     (See,  under  this  title,  lyurdiasc .) 
surface    superfluous,  157,   158.      (See  Super- 
fluoua  Lcuid.) 
pit,  compensation  for  expense  of  sinking,  386 
plan.     (See,  under  this  title,  viajh) 

"prescribed  distance,"  rights  as  regards  support  outside,  363,  370,  371 
protection  of  rail.  &c.,  notice  to  construct  works  for,  353 

in  default  co.  may  construct,  and  recover  expenses,  353 
purchase  under, 

artificial  support,  for  providing,  156 

clay  sand  and  gravel  included  in  conveyance  to  comp.  on,  22,  26—^28,. 
155,  218-220,  366 
may  be  expressly  excepted,  425 
conveyed,  mines  must  be  expressly,  to  company,  154, 155, 218, 351, 353 
evidence  as  to  necessity  or  propriety  of  purchase,  157 

that  lands  superfluous,  lands  being  kept  for  working  ms.  is, 
157 
expressly  mentioned  in  statutory  notice,  mines  should  be,  197 

purchased  and  conveyed,  company  not  entitled  to  mines 
unless,  41,  154,  217,  218,  351,  353 
land,  meaning  of,  26,  29 
limits,  power  to  p.  only  exerciseable  as  to  mines  within  prescribed, 

155,  387 
materials,  land  owner  may  compel  purchase  of  land  required  for.  119' 
mines  may  be  expressly  purchased,  20,  41, 119, 154, 155, 156,  351,  353 
either  wholly  or  in  part,  156,  366 
extent  of  power  to  purchase  mines  as  compared  with  power  to 

prevent  working,  387,  388 
no  obligation  on  comp.  &c.  to,  156,  157,  387,  388 
whether  worked  by  surface  or  underground  workings,  155 
"mines  of  coal  ironstone  slate  or  other  minerals  under  land  pur-^ 
chased,"  exception   of,  20,  21,   41,  119,  154,  155,  218, 
350,  351,  353 
clay  sand  or  gravel  forming  upper  soil  not  included,  22,. 
26—28,  155,  218—220,  366 
may  be  expressly  excepted,  425 
construction  of  works,  exception  of  parts  required  for,  20,. 

41,  119,  154,  218,  351,  353 
expressly  purchased,  mav  be,  20,  41,  119,  154, 155, 156,  351, 

353 
"  land  purchased,"  meaning  of,  26,  29,  120 
minerals  when  they  constitute  mines,  limited  to,  22,  366, 421 
"  mines  ...  of  minerals,"  meaning  of,  22—29,  366,  421 
surface  workings,  includes  substances  got  by,  21,  22,  24 — 
26,  366,  421 
e.g.,  freestone  and  limestone,  28,  366,  421 
"necessary  to   be  dug   carried  away  or  used"  for  construction  of 
works,  CO.  &c.  entitled  to  excepted  minerals  where,  20,  21, 
41,  119,  218,  351,  353 
for  what  purpose  may  be  used,  120,  155 

include  mines  worked  by  underground  or  surface  working,  41, 155 
may  be  used  without  being  dug  or  carried  away,  155 
meaning  of,  41 
quantum  of,  passing  to  comp.,  41 
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RAILWAYS  AND  WATERWORKS   CLAUSES  CONSOLIDATION  ACTS 
— continued. 
purchase  under, 

postpone  p.  of  mnrls.  until  necessity  arises,  co.  may,  8,  359    360 

361,  373  '    '         '         ' 

power  to  purchase  mines  and  minerals,  companies  have  20  41   119 

154,  155,  156,  351,  353  ,      ,       ,       j, 

prevent  working,  power  to  p.  not  restricted  by  power  to,  156 

different  effects  of  two  powers,  387,  388 
right  to  construct  works,  of,  without  land,  365 
separate  tenement,  company  may  purchase  mines  as,  155,  156 

immat.  that  surface  already  purchased  separately,  156 
surface  and  minerals,  effect  of  "prior  severance  of,  367—370.    (See 
under  this  title,  severance.)  '  ' 

surface  as  well  as  underground  minerals  may  be  purchased,  156, 366 
time,  power  to  purchase  only  exerciseable  within  prescribed^  155',  887 
without  reference  to  compulsory  powers,  219 
works,  CO.  &c.  can  only  purchase  for  purposes  of  their,  155 
quariy,  right  to,  where  compensation  refused,  422—426.      (See,  under 

this  title,  icorkings.) 
reversioner,  how  far  compensation  for  support  obtainable  by,  378,  379 
where  reversion  settled,  380 

whether  can  give  notice  of  intention  to  work,  372,  378 
working  by,  whether  restrained  unless  compensation  paid, 

roadways  between  severed  mines.   (See,  under  this  title,  communications  ) 
sand.     (See,  under  this  title,  clay.) 
Scotland,  construction  of  Acts  in,  21  n.,  28  n. 

severance,  compensation  for,  352,  356,  374,  384.     (See,  under  this  title, 
compensation.) 
communications  between  severed  mines  or  quarries,  351,  352,  355 
•381 — 384,  439.     (See,  under  this  title,  communications.) 

of  surface  and  minerals  before  sale  to  comp.,  effect  of,  367 370 

agreement  should  be  made  as  to  application  of  compen- 
sation under  Rail,  and  Wat.  CI.  Acts.  370 
mining  lease,  by,  367,  368 

effect  of  covenant  by  lessee  not  to  let  down  surface 
368 
no  effect  on  right  of  comp.  &c.  to  stop  working,  367 
sale  or  surface  lease,  by,  368—370 

superfluous  land,  effect  of  severance  on  right  of  purchaser 
of,  to  support,  367,  368 
site,  compensation  for  expense  of  changing,  386 
"  special  code,"  mining  sections  of  Acts  form  a,  358,  421 
limits  of,  363 
meaning  of,  .361— .363 
spoil,  compensation  for  expense  of  providing  land  for,  38G 
statutory  provisions,  compliance  with,  essential  to  obtaining  benefit  of 

Act,  364,  365 
stone,  power  to  get,  for  construction  of  works,  119 
"  superfluous  land."     (See  SuperfluonH  Land.) 

notice  of  intention  to  work  need  not  be  given  to  purchaser  of,  372 
purchaser  of,  obtains  no  right  of  support,  367,  368 
Support, 

Brown  r.  Robins  not  applicable,  364 

comp.  may  at  any  time  actjuire  right  of,  .359,  360,  ,361,  .373 
immat.  that  surface  would  have  subsided  in  natural  state,  364 
may  be  acquired  for  works  on  land,  though  surface  not  acquired, 

365,  366 
no  implication  of  grant  of,  359 — 362 
rea.son  for,  3G3 

no  difference  between  Rail,  and  Wat.  CI.  Acts,  364 
power  to  purchase  right  of,  inconsistent  with  its  previous  existence, 

.342,  .363 
"  prescribed  distance,"  outside,  .363,  370.  371 
superfluous  land,  purchaser  of,  has  no  right  to,  307,  368 
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RAILWAYS  AND  WATERWORKS   CLAUSES   CONSOLIDATION  ACTS 
— continued. 
Support, 

surface  injury  immat.,  if  no  danger  to  comp.'s  works,  364 
tunnel,  for,  365 

where  right  to  construct  works  acquired  without  land,  365,  866 
whether  s.  77  of  Rail.  CI.  Act  and  s.  18  of  Wat.  CI.  Act  alone  would 
exclude,  362,  363 
surface,  right  to  enter  on  and  break  up,  where  compensation  refused, 

422—425 
tenant  for  life,  compensation  to,  for  not  working,  380 
trespass,  rail.  co.  liable  in,  for  wrongfully  entering  upon  minerals,  600 
injured  pson.  not  confined  to  compens.  under  s.  6.  .600 
CO.,  whether  liable  in,  for  wrongful  working  of  minerals, 
600  n. 
water  communication  between  severed  mines,  right  to  make,  467 
tunnel,  support  for,  where  land  not  purchased,  365 

Wat.  CI.  Act,  common  law  liability  for  injury  not  excluded  by,  356,  387, 
476 
compensation   under,    for   apprehended  injury,  356,  378, 

384  n. 
drowning  mine,  damages  for,  387 

injunction  against,  387,  387  n. 
immat.    that   actual    damage    arose  from    act   of    third 

party,  476 
map  of  underground  works,  353,  354.     (See,  under  this 

title,  map.) 
no   compensation    under,  in    respect  of  communications 

between  severed  mines,  382 
power  to  comp.  to  remove  and  use  minerals,  120 
way  of  necessity,  383,  384,  440 

none  where  mining  communications  can  be  made  under  Acts,  883 
surface   of   rail.   &c.,  through,    to    reach   mines   requiring   surface 

operations,  384 
vertical  barrier,  through,  384,  440 
working,  liabilitv  to  repair  injury  caused  bv,  351,  855,  381,  425,  426 
mode  of,  iinder  Rail.  CI.  Act,  21,  351,  381,  422 

Wat.  CI.  Act,  21,  355,  381  n. 
outside  prescribed  limits,  868,  370,  371 
power  to  prevent,  on  compensating,  351,  354,  355,  387,  388 

extent  of,  as  compared  with  x^ower  to  purchase,  387,  388 
mines  outside  limits  of  purchasing  powers,  applies  to, 

387,  388 
no  property  in  minerals  passes  to  comp.,  388 
when  exerciseable,  388 
prohibition  of,  where  comp.  willing  to  purchase,  21,  351,354,  355 

severance  of  surface  and  minerals  immat.,  367 
quarry,  power  to,  where  compensation  refused,  422 — 425 

must  do  what  is  reasonable  for  protection  of  comp.  &c.,  426 
substances  requiring  surface  workings,  422 
surface,  right  to  break  up,  422 — 425 

"  usual  mode  of  working,"  must  be  according  to,  351, 355, 381, 422 
where  compensation  refused,  851,  355,  381,  422 — 426 
Rail.  CI.  Act,  effect  of  working  contrary  to,  21,  353 
works  improperly  constructed  or  maintained,  476.    (See  Negligence.) 
works,  support  where  right  to  construct,  without  acquisition  of  land,  365 

RAISE, 

meaning  of,  242 

specified  quantity  of  minerals,  effect  of  covenant  to,  243,  243  n.,  244 

RATE 

under  Brine-Pumping  Act,  396,  397.    (See  Brinc-Fumping  Act  1891.) 

RATEABLE  ANNUAL  VALUE, 

meaning  of,  in  Rating  Act  1874.  .631,  032 
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BATIFICATION.     {See  Aciuiesccncc  ;  Frauds,  Statute  of .) 

RATING, 

allowances,  G33 

borough  rates,  mines  and  quarries  of  every  description  liable  to,  628 
buildings,  liability  to  be  rated  in  respect  of,  262,  629,  636 
chargeable  value  of  mines  (not  being  tin,  lead,  or  copper)  and  qs.,  630 
when  in  occupation  of  lessee,  630 

not  in  occupation  of  lessee,  630 
tin,  lead,  or  copper  mines,  631,  632 
convenience  of  property  to  be  considered  in  estimating  rate,  G33 
copper  mines,  chargeable  value  of,  631 
cost-book  company,  members  of,  may  be  rateable,  512,  635 
county  rates,  mines  and  quarries  of  every  description  liable  to,  627,  628 
deduction  from  rent,  when  exemption  abolishedjby  Rat.  Act  1874 . .  636, 637 
exception  where  specific  contract  to  pay  in  event  of  abolition,  636 
meaning  of  specific  contract,  637 
right  of  appeal  and  objection,  637 
Derbyshire  custom, 

former  rateability  of  Crown  lessee  and  exemption  of  miner,  581,  636 
doubtful  wher.  Rat.  Act  has  not  altered  position  of  miner,  581,  636 
double  rating  not  allowed,  632 
dues,  statutory  meaning  of,  631 

easement,  grantee  of,  not  generally  rateable,  634,  635 
enhanced  value,  rateability  at,  633 

exclusive  occupation  of  land  containing  mine,  licensee  in,  rateable  for 
land,  262,  634 
subsidiary  buildings  machinery  and  roads,  rate- 
able  for,  262 
right  to  occupy,  what  constitutes,  634 
exhausted,  immaterial  for  rating  purposes  that  mine  being  gradually,  633 
expenditure  in  rendering  mine  productive,  no  allowance  for,  633 
fine,  statutory  meaning  of,  631 

Gloucestershire  custom,  galee  under,  may  probably  l)e  rated,  553,  635 
gross  value,  statutory  meaning  of,  631 

highway  rates,  mines  and  quarries  of  every  description  liable  to,  628 
Inclosure  Act  placing  allotment  in  parish  other  than  actual,  effect  of, 

637,  638 
land  containing  mine,  liability  to  be  rated  in  respect  of,  261,  262 
lead  mines,  chargeable  value  of,  631 
lease,  statutory  meaning  of,  631 

lessee  exempt  as  to  mine  may  be  liable  for  subsidiary  property,  636 
lessor  &c.  rateable  where  rent  received  in  kind,  285,  635 
custom  of  tin-bounding,  497,  498,  635 
express  stipulation,  235,  635 
where  lessor  has  option  to  receive  in  kind,  635 

immat.  that  property  in  question  not  strictly  a  mine,  3,  635 
licensee  as  such  not  rateable,  261,  262,  634 

liable  for  soil  if  in  exclusive  occupation,  262,  634 

subsid.  pptv.,  if  in  exclusive  occupat.,  262 
may  only  be  lia])le  for  pt.  tho.  in  constr.  possn.  of  whole,  54,  634 
lighting  and  watching  rates,  lialiility  to,  628 — 630,  add.  to  p.  630.     (See 

LigJiting  and  Watching  Act  1833) 
local  rates,  liability  to,  629 

machinery,  liability  to  be  rated  in  respect  of,  262,  629,  636 
mine,  meaning  of,  3,  631 

crusliing  wasiiing  and  smelting  works  held  included  in,  632 
mines  of  every  description  rateable,  627 
occupier,  liability  of,  634 
meaning  of,  634 
parishes,  mine  in  several,  how  rated,  637 
person  liable,  634 — 637 
place  of  liability,  637,  638 

l^oor,  mines  and  quarries  of  every  description  are  rateable  to  the,  627 
productive,  mines  not  rateable  after  they  cease  to  l)e,  ()29 
profits  not  to  be  considered  in  estimating  rate,  631) 
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purser  or  secretary  of  tin  lead  or  copper  mine  may  be  rated,  G35 

quarries  of  every  description  rateable,  627 

rateable  annual  value,  statutory  meaning  of,  031,  632 

repairing  and  replacing,  allowances  on  account  of  necessity  of,  683 

roads,  liability  to  be  rated  in  respect  of,  262,  629 

royalty,  mode  of  calculating,  in  making  prospective  rate,  632,  633 

shafts,  liability  to  be  rated  in  respect  of,  629,  636 

situation  of  property  to  be  considered  in  estimating  rate,  633 

specific  contrt.  to  pay  rate  on  abolition  of  exemptn.,  636 

subsidiary  property,  liability  to  be  rated  in  respect  of,  262,  629,  636 

surface  lands,  liability  to  be  rated  in  respect  of,  629,  636 

tin-bounding,  rateabiiity under  cust,  of,  497, 498, 635.    (See  Tin-hounding.) 

tin  mines,  chargeable  value  of,  631 

trespasser  may  be  rateable,  635 

unprofitable,  mines  or  quarries  rateable  if  worked  although,  629 

watercourse,  liability  to  be  rated  in  respect  of,  629,  636 

waterleave,  grantee  of,  not  in  general  rateable,  634 

where  g.  of,  lays  pipes  or  culverts,  he  may  be  as  to  contg. 
land,  635 
wayleave,  grantee  of,  not  in  general  rateable,  634 

contra  where  he  excludes  other  persons,  634 
whether  grantor  of,  is  rateable  for  rent  is  doubtful,  636 
working,  no  rateabiiity  before,  629 

not  profitableness,  rateabiiity  depends  on,  629 

RATING  ACT  1874.     (See  Rating.) 

REAL  ESTATE,     {^ee  Conversion ;  Devolution;  Tin-hounding.) 

RECEIVER  AND  MANAGER, 
co-ow^ner,  123 

mere  disputes,  not  in  general  appointed  in  case  of,  123 

partition  or  sale,  appointed  in  action  for,  on  interloc.  application,  123 

even  where  mere  occupation  established,  123 
plain  exclusion  or  interference,  scmhlc  appointed  where,  123 
cost-book  compy.,  judgment  creditor  of  member  of,  may  obtain  receiver, 

532 
delay,  effect  of,  129 

manager  necessary,  if  working  to  be  continued,  123  n. 
mortgagee,  appointment  against,  95,  96 

necessary  to  show  specified  mismanagement,  96 
partner, 

abroad,  appt.  of  receiver  and  manager  both  here  and,  in  ptnrshp. 
action,  128,  128  n. 
form  of  order,  128  n. 
delay  may  bar  right  to,  129 

dissolution  and  account,  action  for,  in  general  necessary,  125,  127 
form  of  order,  125  n. 
decreed  and  sale  adjourned,  appt.  of,  where,  152  n. 
not  sought,  appointment  of,  under  special  circs.,  where, 
127,  128 
exclusn.  or  interfce.  or  inability  to  agree  on  plan,  nee.  to  show,  125, 
128 
or  clear  mismanagement,  128 
interlocutory  application,  appointment  on,  125,  127 
lunatic,  apfiointnrent  not  made  on  application  of,  128 
mortgagee  and  partner,  appointment  where  same  person,  128,  129 

of  partner,  appointment  on  application  of,  127 
sale  decreed,  appointment  where,  151,  152 
purchase,  appointment  in  action  to  set  aside,  for  fraud,  214 
receiver,  appointment  of,  stops  working,  123  n. 
testator's  mines,  form  of  order  for  appointment  as  to,  274  n. 
title  disputed,  appointment  where,  610 
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RECOVERY  OF  :MINERALS.     (See  Trover.) 

RECOVERY  OF  POSSESSION.   {See Barmote  Court ;  Licence;  Limitations, 
Statutes  of ;  Stannary  Courts;   Tin-hounding.) 
action  for,  lies  for  mines,  255 

open  and  new  mines  when  mines  and  surface  in  same 
hands,  593 
mines  as  separate  subject-matter,  593 
probably  lies  for  new  mines  as  separate  subject-matter,  593, 594 

RECTIFICATION  OF  REGISTER,  489,  492,  514,  515.   (See  Stannartj  Courts.) 

RECTOR, 

leases  by,  190  n.     (See  Ecclcs.  Leasing  Acts.) 

RE-ENTRY.     (See  Forfeiture ;  Recovery  of  Possession.) 

REFEREE.     (See  Support ;  Trespass  ;  Water.) 

REFUGES,  G74,  675,  719.     (See  Coal  Mines  Reg.  Acts  ;  Met.  Mines  Reg.  Acts.) 

REGISTER.     (See  Coal  Mines  Reg.  Acts ;  Met.  Mines  Reg.  Acts.) 

Brine  Pumping  Act,  under,  398.     (See  Brine-Pumping  Act  1891.) 
of  members  of  stannary  company,  514,  515 

mortgages  in  stannary  company,  514 
rectification  of,  489,  492,  514,  515.     (See  Stannary  Courts.) 

REGISTRAR  OF  STANNARY  COURTS.     (See  Stannary  Courts.) 

REGISTRATION.     (See  Cost-book  dc.  Comps.;  Stannary  Courts.) 

RE-GRANT, 

mine  not  the  subject  of,  21G,  217 
contra  licence  to  work,  217 

REGULARLY, 

effect  of  covenant  to  work,  240,  244 

REGULATION  ACTS.     (See  Coal  Mines  Reg.  Acts ;  Met.  Mines  Reg.  Acts ; 
Quarry.) 

REGULATION  OF  CO:\niONS.     (See  Liclosure  Acts.) 

RELEASE, 

given  in  ignorance,  remedy  for  trespass  not  lost  by,  G12 
none,  of  statutory  duty,  346,  347,  743 

RELIEF.     (See  Derbyshire  Rights  dx. ;  Forfeiture.) 

"  RELIEVERS,"  588,  589 

RELINQUISHMENT  OF  COST-BOOK  AND  STANNARY  SHARES, 
"  Account  of  Relinquished  Shares  "  in  stann.  comp.,  543 
account,  relinquishing  member  entitled  and  subject  to,  539 

action  for,  541 

how  taken  in  case  of  stann.  comp.,  540,  541 
agreement  not  to  take  account,  541 

construction  of  agreement,  541 

effect  of  agreement,  541,  542 
agreements  as  to  payment  of  balance,  542 
balance  becomes  debt  due  to  or  from  member,  539,  540 
creditors,  relinquishment  does  not  aiTect  liability  to  existing,  542 
indemnify  relinquishing  member  as  to  former  contracts,  obligation  on 

comp.  to,  542,  543 
mode  in  which  account  taken,  540 

effect  of  following  different  principle  on  previous  occasions,  540,  541 
mode  in  which  relinquishment  made  in  stann.  comp.,  539 

of  dealing  with  relinquished  share  in  stann.  comp.,  543 
notice  to  purser,  539 
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RELINQUISHIMENT    OF    COST-BOOK    AND    STANNARY    SHARES— 

continued. 
part  of  share,  stann.  comp.  not  bound  to  recognise  relinquishment  of, 

539 
payment  of  bahxnce, 

debt   from   comp.  to   member   due  immedly.  and  payable  in  two 
years,  541 
personal  lialjility  of  continuing  members  to  pay,  541 
debt  from  member  to  comp.  payable  immediately,  541 
power  of  cost-book  member  to  relinquish  shares,  539 
removal  of  name  from  list  of  members,  right  to,  542 
sale  of  relinquished  shares  and  position  of  purchaser,  543 
subsequent  transactions,  relinquishment  removes  liability  as  to,  542 

effect  of  continuing  to  hold  oneself  out  as  member,  542  n. 
winding  vip,  ineffectual  within  six  weeks  of,  539 

REMAINDERMAN.     (See  Fixtures  ;  Heir;  Life  or  Years,  Tenant  for.) 

contingent,  on  coming  into  esse  may  have  remedy  for  prev.  trespass,  600 
effect  of  assent  of,  to  workings  by  ten.  for  life,  67 
liability  to  subsidence  from  ten.  for  life's  workings,  402 
remedy  of,  for  wrongful  working,  68,  69 

REMAINDERS,  TRUSTEES  TO  PRESERVE  CONTINGENT, 
account  at  instance  of,  69 
injunction  at  instance  of,  73 

REMEDY, 

where  particular,  provided  bv  stat.  no  other  available,  347,  348,  404,  405, 
442,  478 
unless  particular  remedy  impracticable,  348 

RENDERS.     (See  Dead  Rent ;  Lease  ;  Rent ;  Royaltij.) 

RENEWAL 

of  bounds,  497,  498,  499,  504,  505.     (See  Tin-bounding.) 
lease,  130,  131,  133,  134.     (See  Delay.) 

RENEWABLE  FOR  EVER,  TENANT  FOR  LIVES  OR  YEARS, 
waste  by,  65 

RENT.     (See  Ai^portionment  Act;   Dead  Rent ;    Gloucestershire  Rights   dc. ; 
Heir;  Lease;  Life  or  Years,  Tenant  for ;  Ore-rent;  Royalty.) 
meaning  of,  in  Conveyancing  Act,  170  n. 
Settled  Land  Acts,  176 

REPAIR.     (See  Lease;  Support.) 

REPORTS.     (See  Coal  Mines  Reg.  Acts;  Met.  Mines  Reg.  Acts.) 

RESCISSION.     (See  Fraud;  Mistake.) 

RESERVATION.     (See  E.vception.) 

and  exception,  distinction  between,  148,  216 

mine  not  the  siibject  of  a,  210 

right  of  way  not  the  subject  of  a,  427  n. 

RESERVOIR.     (See  Support.) 

statut.  provision  for  security  of,  387  n. 

RESIDUARY  GIFT  IN  WILL, 

working  rights  of  tenant  for  life  under,  61 — 63 

RESOLUTION.     (See  Cost-book  dx.  Comps.) 

RESTORMEL,  48 
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EESTRAINING  ACTS, 

Dean  and  Chapter  cannot  since,  dig  stones  or  sell  except  for  repairs,  90 

or  lease  mines,  190 
parson  cannot  even  with  consent  of  patron  and  ordinary  work  new 
mines  since,  92 
or  grant  leases,  190 

RETAINER  OF  INCOME  TAX,  G26 

RETIREMENT.     (See  Relinquishment  dc. ;   Transfer.) 

RETURNS.     (See  Coal  Miiics  Reg.  Acts;  Met.  Mines  Reg.  Acts.) 

REVERSIONER.  (See  Copyholder;  Lease;  Life  or  Years,  Tenant  for ;  Pub. 
Health  d-c.  Act  188S  ;  Rail,  and  Wat.  CI.' Acts;  Trespass;  Will,  Tenant 
at;   Year  to  Year,  Tenant  from;   Years,  Tenant  for.) 

REVOCABLE  LICENCE.     (See  Licence.) 

RILLATON,  48 

RIOTERS.     (See  Malicious  Lijuries.) 

RIPARIAN  OWNER.     (See  Water.) 

RIVERS.      (See   Cormvall;    Nuisance;    Rivers    Pollution  Prevention  Act; 
Water.) 
indictment  for  throwing  rubbish  from  quarry  into,  450 
navigable  river,  what  constitutes,  41  n. 

ownership  of  minerals  deposited  by  stream  on  bed  of  pool,  41  n. 
mines  under  navigable,  41 

non-navigable,  39 

RIVERS  POLLUTION  PREVENTION  ACT, 
offences  under, 

poisonous  noxious  &c.  solid  or  liquid  matter  from  mine,  464 
solid  matter  from  mine,  464 
refuse  from  quarry,  464 
proceedings  imder, 
appeals,  465 
County  Court,  offences  restrainable  by,  465 

penalties  for  disobeying  order,  465 
notice  of  intention  to  take  proceedings— pendency  of  other  pro- 
ceedings, 465 
other  powers  not  prejudiced  by  powers  of  Act,  465 
sanitarv  authority,  with  consent  of  Local  Gov.  Bd.,  may  alone  take, 
464,  465     " 
duties  and  powers  of  sanitary  autliority,  464,  465 

ROADS.     (See  Coal  Mines  Reg.  Acts ;  Met.  Mines  Reg.  Acts  ;  Roadways.) 

compensation   for   subsidence  under  Brine    Pumping   Act,   397.     (See 
Brine-Pumping  Act  1891.) 

ROADWAYS,     {i^ae  Airu-ays ;  Derbyshire  Rights  dx. ;   Gloucestershire  Rights 
dx. ;  Highways;  Necessity,  Wayof.) 
cophldr.  may  alone  j)ri.  fac.  use  space  created  by  lord's  wrkngs.,  99—101 
custom,  lord"  may  by,  use  surface  or  subsoil  of  copyhold  as  roadway,  120 
grant  in  fee  excepting  mines, 

grantor   may   use  space  created  by  workings  for  carnage  of 
foreign  minerals,  79 — 81 
and  may  cut  space  for  that  purpose,  80,  81,  82 
grant  wayleaves  to  others  to  do  so,  80 
limitation  of  right  to  part  actually  consisting  of  mines,  80 
in  fee  excepting  surface,  similar  principles  applicable  to,  80 
or  exception  of  minerals,  principles  applicable  where,  80,  81 
Inch  Act,  soil  and  ms.  in  roads  set  out  under,  pri.  fac.  vested  in  lord,  40 
le.ssor  excepting  mines  in  similar  position  tograntor  excepting  mines,  80 
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lord  of  manor  may  not  j)r/.  fac.  use  surface  or  subsoil  for  carre.  of 
mnrls.,  99 
with  right  to  carry  manorial  ms.  may  not  carry  foreign, 
100,  101 
form  of  injunction,  101  n. 

interlocutory  injunction,  99  n. 
materials  for,  116—118,  ICl,  194.     (See  Materials  for  Eoads.) 
minerals,  principles  applicable  where  grant  or  exception  of,  80 
Neighbours, 

accidents  as  affecting  construction  of  grant,  prob.  of  occurrence  of, 430 
altering  direction  of  way,  effect  of  grantee  capriciously,  438 
application  to  which  way  may  be  put,  431 — 437 
circuitous  course  if  more  beneficial,  grantee  may  use,  437 
compensation  clause  as  affecting  construction  of  grant,  430 
construction  of  way,  mode  of,  438 

wayleave  provisions,  432 — 437 
"convenient  wayleave,"  grantee  under,  may  only  get  granted  or 
excepted  minerals,  432 — 434 
what    kind    of    way   grantee   may   make 
under,  429—431 
"  convey  his  coals,"  what  kind  of  w.  gtee,  of  right  to,  may  make, 

430 
Cornwall  Submarine  Mines  Act,  rights  of  Crown  under,  439 
Crown  Lands  Act,  rights  of  Crown  under,  439 

may  scmblc  carry  mines  royal  through  lands  of  subjects,  427 
and  saltpetre,  427 

probably  treasure  trove,  427 
customary  right  of  way,  442  n. 
damages  for  improper  user,  444 

interference  with  right,  443 

what  is  special  damage,  443,  444 
severance,  443 

nee.  that  part  taken  contain  min.  communication, 
443 
death  of  wrongdoer,  how  far  bars  remedy  for  improper  user,  445, 

446.     (See  Death.) 
dimensions  of  way,  438 
direction  of  way,  437,  438 

Duke  of  Cornwall  under  7  &  8  Vict.  c.  105,  rights  of,  439 
easement,  right  of  way  is  an,  427 

exception,  right  of  way  is  not  the  subject  of  an,  427  n. 
expectation  followed  by  expenditure,  rights  founded  on,  428  n. 
"  free  wayleave,"  grantee  under,  may  only  get  granted  or  excepted 

minerals,  433 
grant  or  prescription,  right  of  way  usually  has  origin  in,  428 
highway  as  a  terminus,  grantee  of  way  to,  432 

exit  of  way  into,  rebuts  presumption  of  user  as  railway,  429 
right  to  traverse,  437 
Highways  Acts,  rights  of  way  under,  116,  117,  439 
implied  grant,  408,  439,  440.     (See  Necessity,  Way  of.) 

effect  on  construction,  of  mine  owner  having  similar 
rights  under,  437 
improper  user,  remedies  for,  444,  445 
"  in  through  over  and  along,"  construction  of,  437 
Inclosure  Acts,  right  of  way  under,  439 
injunction  against  improper  user,  445 

immaterial  that  no  special  injury,  445 
mand.  injn.  to  remove  rails  or  stop  up  aper- 
ture, 445 
where  wrongdoer  improperly  uses,  not  makes, 
445 
forms  of,  445  n. 
interference  with  right,  444 
form  of,  444  n. 
mandatory,  444 
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interfere   witli   pre-existing  right,  effect  on   construction  of   non- 
intention  to,  435 — 437 
interference  with  right,  remedies  for,  442 — 444 
Irish  Acts,  rights  of  way  under,  439 

judge  of  direction,  grantee  is,  where  direction  not  specified,  488 
kind  of  way  which  may  be  used,  428 — 431 
Lands  CI.  Act,  compens.  for  "  injurious  affection  "  under,  443 

difficulties  in  estimating  compensation,  443 
language  of  grant — application  of  way,  431 — 437 

kind  of  way,  428—431 
limited,  where  application,  way  cannot  be  used  for  different  ppse., 
431 
immat.  that  servient  owner  would  not  be  injured,  432 
where  direction,  437 

kind  of  way,  grantee  cannot  have  different  way,  428 
immat.  that  landowner  would  not  be  injured,  428,  429 
loss  of  remedies,  445,  446 
maintenance  of  way,  439 
mala  fides  in  selecting  way,  4.38 
mandatory  injunction  against  improper  user,  445 

interference  with  right,  444 
minerals,  where  grant  for  all  ppses.  except  mnrls.,no  right  for,  431, 
432 
same  where  grant  for  agricultural  or  other  restricted 
purposes,  431,  432 
where  grant  for,  frompartic.  m.,  no  right  from  other  mine, 

432 
place  as  a  terminus,  432 
no  right  for  gen.  j)pses.  or  passengers,  432 
necessities  of  position,  grantee  cannot  act  without  regard  to,  although 

grant  not  limited,  429,  432,  437 
necessity,  wav  of,  408,  4.39,  440.     (See  Ncccssihj,  Way  of.) 
not  clearlv  limited,  where  grant,  429—431,  432—487 
nuisance,  "immat.  as  to  right  to  damages  that  no  special  damage  if 

public.  443,  444  . 

"  or  any  other  ms.  or  qs.  lands  or  grounds  "  &c.,  construction  of, 

433—437  .,       ,    .^„ 

passage,  grantee  of  right  of,  cannot  have  tramway  or  railroad,  428 
physical  surroundings,  kind  of  way  sometimes  indicated  by,  429 
prescription.     (See  Prescription.) 

right  of  way  usually  has  origin  m  grant  or,  428 
present  intention  to  use  way  necessary  before  remedy  available,  444 
prudent  owner  would  adopt,  proper  mode  of  construction  is  what,  488 
railroad,  grantee  of  right  of  passage  cannot  have,  428 

waggon  way  cannot  have,  428 
with  locomotives,  effect  of  compens.  clause  on  right  to  use, 
430 
grant  should  be  for  purpose  of  work- 
ing and  for  exclusive  use  of  grantee, 
431 
grantee  of  right  of  railroad  cannot  have, 
428 
Rail.  CI.  Act,  right  under,  to  make  communications  between  severed 

mines,  381  ct  seq.,  439 
re-grant,  right  of  way  taking  effect  as,  427  n. 
remedies  for  improper  user,  444—440 

interference  with  riglit,  442—444 
remedy,  necessary  to  use  specified  statutory  (if  any),  442 
reservation,  right  of  way  is  not  the  subject  of  a,  427  n. 
royal  mines,  .wiibh;  Crown  may  carry  through  lands  of  sul)ject,  42  < 
saltpetre,  right  of  Crown  to  carry,  427  ^^ 
servient  owner  may  use  or  alter  way,  427 

skill,  right  of  selection  generally  depends  on  acting  witli  reasonable, 
487 
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statutory  rights  of  way,  439 

"  sufficient  wayleave,"  grantee   under,   may   only   get   granted  or 
excepted  minerals,  432 — 434 
what  kind  of  way  grantee  may  make  under, 
429—431 
thoroughfare  between  mines  on  either  side,  right  to  use  mines  as,  435 
time  of  grant,  not  nee.  that  way  should  only  be  of  kind  in  use  at,  430 
tramway,  grantee  of  "  conv.  wayleave"  "  sufficient  wayleave  "  &c. 
may  make,  429 — 431 
right  of  passage  cannot  have,  428 

waggonway  cannot  have,  428 
working  mines  under,  311 
treasure  trove,  right  of  Crown  to  carry,  427 

trespass  on  3rd  person,  effect  of  particular  direction  involving,  438 
unlimited  grant,  grantee  under,  may  make  what  kind  he  pleases,  428 

use  for  what  purpose  he  pleases,  431 
unnecessary  injury,  liability  as  to  direction,  for  doing,  438 
waggonwav,  grantee  of  "  conv.  wavleave  "  sufficient  wayleave  "  &c. 
may  make,  429—431 
right  of,  cannot  have  tramway  or  railroad, 
428 
Wat.  CI.  Act,  right  under,  to  make  communications  between  severed 

mines,  381  cf  scq.,  439 
wayleave  rent  for  improper  user,  444,  445 
amount  how  fixed,  444,  445 
form  of  inquiry,  445  n. 
ownership  of  mines  under,  39 

set  out  under  Inclosure  Act,  40 
proprietary  or  possessory  land  for  carriage,  user  of.     (See  User.) 
rateability  as  to  roads,  262,  629 

Settled  Land  Acts,  making  roads  for  improvements  under,  145 
statutory  severance,  right  of  user  where,  80 

ROPE, 

malicious  injuries  to,  618 

ROWBERROW, 

custom  in  manor  of,  591  n. 

ROYAL  INIINES.     (See  Crown.) 

Acts  of  Wm.  and  ]\Iary  as  to,  50,  51 
object  and  results,  51 
ore,  meaning  of,  51,  52 
Colonies,  Crown  grant  in,  will  not  pass  gold  or  silver  mines  without 
express  mention,  53,  591 
Victoria,  591,  592  n. 
copper  tin  iron  or  lead  mines  are  not,  although  containing  gold  or  silver, 
50 
Crown  has  right  of  pre-emption  where  gold  or  silver  intermixed,  51 
obligation  to  wash  ore,  51 
when  mine  is  royal  or  base,  52,  53 
Crown  presumptively  entitled  to,  50 

rights  where  intermixed  with  base  metals,  50,  53 
gold  and  silver  mines  are,  50 
grant  of  "  mines  "  simpliciter  passes,  53 

unless  there  are  both  royal  and  base,  when  base  only  pass,  53 
rebuttable,  presumption  of  ownership  in  Crown  is,  53 
Scotland,  53  n. 

work,  doubtful  whether  Crown  may  dig  pits  on  surface  to,  409,  410 
or  license  others,  Crown  may,  when  mines  opened,  410 

ROYALTY.     {See  Apportionment  Act ;  Gloucestershire  Bights  lijc. ;  Lease  ;  Life 
or  Years,  Tenant  for.) 
average  clause,  effect  of,  on,  237,  238 
awards,  payment  of,  according  to  periodical,  235,  230 
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covenant  to  work,  reservation  of,  does  not  imply,  242 

distress  lies  for,  254 

dressed  or  undressed  ore,  on,  235  n. 

exemption  of  coal  consumed  in  working  the  mine,  237 

liberties,  in  respect  of,  238,  239 

life  or  years,  right  to,  of  tenant  for,  59 

meaning  of,  233  n. 

outstroke,  for  right  of,  238 

difficulty  upon  reservation  of,  237,  238 
quantity  sold,  according  to,  235 
raise,  meaning  of,  242 

rate  on  lessee,  how  calculated  in  making  prospective,  632 
reservation  of,  lessor  should  stipulate  for,  232,  233 

salt,  land  owner  receiving,  cannot  claim  compensation  under  Brine- 
Pumping  Act,  399 
sell  at  pit's  mouth,  reservation  of,  for  sum  for  which  mineral  would,  235 
specie,  reservation  in,  235 

support,  effect  of  reservation  of,,  in  excluding  right  of,  292,  312 
varieties  of,  234,  235 
win,  meaning  of,  241 
winning,  after  deducting  expenses  of,  235,  236 

RULES.      (See  Coal  Mines  Reg.  Acts  ;  Cost-book  dc.  Comps.  ;   Gloucestershire 
Rights  dx. ;  Met.  Mines  Reg.  Acts.) 

RUNNING  WITH  THE  LAND.     (See  Contract;  Fixtures;  Lease;  Licence; 
Specific  Performance ;  Support.) 

SAFETY  LA:\IPS.     (See  Coal  Mines  Reg.  Acts.) 

SAFETY  VALVES,  677,  721 

SAINT  BRIAVELS,  HUNDRED  OF.     (See  Gloucestershire  Rights  dc.) 

SALE.      {See  Co7itract ;    Conveyance;    Cost-book  dc.  Comps. ;    Court;    Rail, 
ami  Wat.  CI.  Acts  ;  Stannary  Courts;  Transfer.) 
lunatic,  of  property  of,  158.     (See  Lunatic.) 
minerals,  with  exception  of,  under  Trustee  Act,  146,  147 

SALT.     (See  Brine-Pumping  ;  Brine-Pumping  Act  1891.) 
obtained  from  brine-water  not  a  mineral,  176 

SALT  MINE. 

influx  of  brine  in  lease  of,  prob.  inevitable  accident,  257  n. 
owner  of,  whether  a  trader  within  Ir.  Bankruptcy  Act,  273 

SALT  PANS.     (See  Fixtures.) 

SALTPETRE, 

rights  of  Crown  as  to,  410  n.,  427 

SAND.     (See  Rail. and  Wat.  Cl.  Acts;  Quarry.) 
a  mineral,  10 
fencing,  734 

no  right  to  take,  from  allotments,  195 
right  to,  in  Isle  of  Man,  589,  590 

SANITARY  AUTHORITY.      (See  Brine-I'umping  Act  1891 ;  Pub.  Health  dc. 
Act  1883  ;  Rivers  Pollution  Prevention  Act.) 

SANITARY  WORKS.     (See  Pub.  Health  Am.  Act  1883.) 

SCHOOL  FEES,  642,  739.     (See  Coal  Mines  Reg.  Acts;  Truck  Acts.) 

SCOTLAND.     (See  Coai  Mines  Reg.  Acts;  Met.  Mines  Reg.  Acts.) 

abandon,  lessee  entitled  to,  when  mine  a  nonentity  or  exhausted,  234  n. 
apportionment  between  heir  and  executor,  278  n. 
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buildings,  provision  that  lessee  may  remove,  proper  when  contract  for 

"clauses  usual  and  customary,"  211  n. 
dead  rent,  non-liability  to  pay,  till  lessor  makes  road,  234  n. 
entail,  power  to  dispense  with  prohibition  on  heir  of,  from  granting  water 

easements,  139  n. 
fixtures,  278  n. 
forfeiture  of  leases,  257  n. 
lease  of  mines  equivalent  to  sale,  183  n. 
licensee,  right  of,  to  indemnity,  270  n. 
life,  right  of  tenant  for,  to  work  usually  depends  on  intention  of  settlor, 

60  nt 
machinery  and  effects,  injuries  to,  G20  n. 
]\rortmain  Acts,  shares  in  Scotch  mines  not  within,  276 
onus  in  case  of  difference  as  to  boundaries,  207  n. 
outstroke,  working  by,  232  n. 

Railways  Clauses  Act,  construction  of,  in,  21  n.,  28  n. 
rental,  daughter's   portion  by  reference  to  three  years'  rental    meanfs 

average,  234  n. 
royal  mines,  53  n. 
surrender  of  leases,  258  n. 
trustees,  leasing  powers  of,  183,  183  n. 
water,  liability  for  discharge  of,  466  n. 
no  liability  for  escape  of,  468  n. 
Waterworks  Clauses  Act,  construction  of,  21  n.,  28  n. 

maps  under,  with  whom  to  be  deposited,  354 

SCRIP  IMINE,  508,  509 

SEA.     (See  Water.) 

presumption  as  to  ownership  of  mines  under,  41 

SEA-SHORE, 

ownership  of  mines  under,  41,  42,  49 

SEAM, 

definition  of,  1,  2 

mine  and,  distinction  between,  2 

primary  sense  of,  excludes  openness,  2 

secondary  sense  of,  2 

space  created  by  working  probably  included  in,  8 

user  of,  right  of,  80,  81 

vacuum  after  working  probably  included  in,  8 

SECRETARY.     (See  Cost-book  dx.  Comps.  ;  Rating.) 

SECRETARY  OF  STATE.  (See  Coal  Mines  Reg.  Acts ;  Explosives;  Met. 
Mines  Reg.  Acts  ;  Slate  Mines.) 

SERVANT.  (See  Coal  Mines  Reg.  Acts;  Employer;  Emploj/ers  and  Workmen 
Act;  Employers''  Liability  Act;  Fact,  and  Wo^'k.  Acts;  Met.  Mines 
Reg.  Acts ;   Truck  Acts.) 

SERVICE  OF  NOTICES.  (See  Coal  Mines  Reg.  Acts;  Conveyancing  dx. 
Act ;  Met.  Mines  Reg.  Acts.) 

SERVICE  OF  PROCESS  &c.     (See  Barmotc  Courts;  Stannary  Courts.) 
SETTING  ASIDE.     (See  Frand  ;  Mistake.) 

SETTING  FIRE 

to  mine,  when  a  felony,  017 
punishment  for,  617 
atteurpt,  when  a  felony,  617 
punishment  for,  617 
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SETTLED  ESTATES  ACT.     (See  Settled  Land  Acts.) 
power  of  tenant  for  life  to  lease  under, 
contracts,  power  as  to,  175 

Court  may  authorise  leases  of  mines  or  easements  for  forty  years,  174 
or  for  longer  term  if  ace.  to  cust.  of  district  and  beneficial,  174 
devolution  of  capitalised  rents,  176 

"  earth  stone  coal  and  mineral,"  applic.  of  rent  in  resp.  of,  175 
forms  of  orders,  175  n.,  176  n. 
incidental  powers,  175 

rights  and  easements,  175 
infant  entitled  in  remainder,  174  n. 

undivided  shares  of,  175 
kind,  qu.  whether  reservation  of  rent  in,  authorised,  174  n. 
new  and  open  mines  may  be  leased,  174 
particular  leases  and  general  leasing  powers,  175 

form  of  vesting  power,  175  n. 
rent,  application  of,  175,  176 

prox^ortion  of,  to  be  capitalised,  175 

not  where  lease  for  not  more  than  twenty-one  years,  173, 181 
salt  obtained  from  brine  water  not  mineral  within  statutory  words, 

176 
statutory  requirements  must  be  complied  with,  174,  175 
surrenders  and  renewals,  175 

twenty-one   years,   for,   without   order  of  Court,  in  case  of  open 
mines,  173 
new  mines,  in  case  of,  where  unimpeachable  for  waste,  173 
rents,  no  obligation  to  capitalise,  173,  181 
power  of  tenant  in  fee  simple  to  lease  under, 

lands  of  infants  under,  as  extended  by  Conveyancing  Act,  170 

joint  powers  of,  and  1  Will.  4,  c.  G5,  s.  17 
171 
power  of  tenant  in  tail  to  lease  under,  172 
power  to  sell  under. 

Court  may  authorise  sale  of  land  containing  mines  &c.  at  instance 
of  ten.  for  life,  140 
separate  sale  ot  surface  and  mines,  140 
easements  and  easement  rents  may  be  granted  or  reserved   and 
restrictions  imposed,  140 
terms  on  which  sales  sanctioned,  140  n. 
forms  of  orders,  140  n. 
proceeds,  application  of,  140,  141 
trustees,  146 

SETTLED  LAND  ACTS.     (See  Settled  Estates  Act.) 
sects,  in  extenso — Settled  Land  Act  1882, 
ss.  2,  3,  4  {in part),  141,  142 
s.   6.. 176 

ss.  9,  10,  11..  177— 179 
.ss.  17,  21,  24,  25,  29,  56  (injMrt),  142—145 
Settled  Land  Act,  1890, 

.s.  8..177,  178 
infant,  exercise  of  powers  on  behalf  of,  145,  182 
"mines  and  minerals,"  meaning  of,  141,  141  n. 
"mining  lease,"  moaning  of,  176 
"  mining  purposes,"  meaning  of,  141 
other  powers,  conflict  between  powers  of  Act  and,  145,  182 

not  prejudiced  by,  145,  182 
power  of  ten.  for  life  to  carry  out  predecessor's  contract,  143,  181 
contract,  142 
execute  deeds,  142 
power  of  ten.  for  life  to  lease  under. 

agreement  by  settlor,  in  pursuance  of,  GO,  181 

average  clause  authorised,  177,  178 

capitalised,  proportion  of  rent  to  be,  179,  180 

contrary  intention,  179,  180,  180  n. 

open  mines,  in  case  of  lease  of,  180 

M.M.  '"^  ^^ 
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power  of  ten.  for  life  to  lease  under, 

capitalised,  proportion  of  rent  to  be, 

ten.  for  life  impeachable  for  waste,  meaning  of,  180 
trust  for  sale,  where  land  subject  to,  180,  181 
where  lease  granted  in  pursuance  of  predecessor's  contract,  60, 181 
where  varying  minimum  rent,  178 

whether  obligation  to  capitalise  can  be  avoided  by  leasing  under 
Settled  Estates  Act,  173,  181 
conflict  between  powers  of  settlement  and  powers  of  Act,  145,  182 
contract  of  settlor,  pursuant  to,  GO,  181 
contracts,  182 
Court  may  authorise  lease   for  more  than  sixty  years  if  ace.  to 

custom  of  district  or  other  lease  impracticable,  178,  179 
covenant  for  renewal,  pursuant  to,  181 
deeds,  182 

except  or  reserve  mines  &c.  or  easements,  power  to,  142 
improvements,  177 
infant,  145,  182 
minimum  rent  authorised,  177 

but  not  varying  minimum  rent,  178 
in  case  of  variation  part  may  have  to  be  capitalised,  178 
mining  purposes,  power  to  lease  land  or  easements  for,  for  sixty 
years,  176 
power  to  lease  for  twenty-one  years  does  not  apply  to  lease  for,  181 
new  and  open  mines  may  be  leased,  176,  177 

lease  of  whole  or  part  with  additnl.  mines,  power  to  make,  181, 182 
and  to  reserve  apportioned  or  other  rent,  181,  182 
notices,  182 
obligation  to  capitalise  rent,  how  far  caia  be  avoided  by  leasing 

under  Settled  Estates  Act,  173,  181 
particular  leases  and  general  leasing  powers,  179,  179  n. 
procedure,  182  n. 

rent  may  be  according  to  acreage  worked  or  quantity  gotten  or 
facilities  given,  177 
may  vary  according  to  price  of  minerals,  177,  178 

exc.  minimum  rent,  178 
proportion  of,  to  be  capitalised,  179,  180.     (See,  under  this 
title,  capitalised.) 
rents,  application  of,  179 
rules  under  Act,  179  n. 

Settled  Land  Act  1890,  s.  6  of,  does  not  apply  to  leases,  181  n. 
statutory  requirements  as  to  rent  &c.,  177 

surrender  of  whole  or  part  with  or  without  exception  of  mines, 
power  to  accept,  181 
and  to  apportion  rent,  181 
power  of  infant  tenant  in  fee  simple  to  lease  under,  171 

tail  to  lease  under,  172 
powers  of  ten.  for  life  to  sell  enfran.  exch.  or  partition  under,  141  et  seq. 
application  of  capital  money,  143,  144 
payment  for  improvements,  143,  144 
purchases  of  land  mines  &c.  and  easements,  143 

subject  to  exceptions  as  to  mines  &c.  or  easements,  143 
burning  bricks  making  tiles  &c.,  143,  144,  145 
consideration  must  be  best  reasonably  obtainable,  141 
deeds  and  contracts,  142,  143 

freestone  limestone  clay  and  sand  &c.,  working  of,  144,  145 
improvements,  power  to  execute,  143,  144 

with  capital  money,  143,  144 
brick  making  tile  making  &c.,  143,  144,  145 
entry,  power  of,  to  execute,  144 
jetties  piers  &c.  for  transport  of  minerals,  143 
reconstruction  enlargement  or  improvement  of  works,  144 

meaning  of,  144 
trial  pits  and  other  preliminary  mining  works,  144 
meaning  of  preliminary  works,  144 
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powers  of  ten.  for  life  to  sell  enfran.  exch.  or  partition  v;nder, 
infants,  145,  182 
notices,  145 

power  to  enfranchise  exchange  or  partition,  141,  142 
sell  land  or  easement  over  it,  141 
separately  deal  witli  surface  and  mine,  142 
purchase  or  exchange  or  partition,  land  acquired  by,  143 
restrictions  and  easements  may  be  created,  142 
successive  sales,  semblc  no  power  to  engage  in,  142  n. 
tramways  and  other  ways,  making  of,  145 
trustee  for  all  parties,  tenant  for  life  a,  145 
trustees,  145 
power  to  sell  surface  apart  from  mines,  142 
powers  to  sell  &c.  of  infant  tenant  in  fee  simple,  138 

tail,  139 
trustees  on  behalf  of  infant,  145,  182 
"  rent,"  meaning  of,  176 

SETTLEMENT.     (See  Pauper  Settlement ;  Settled  Estates  Act;  Settled  Land 
Acts.) 

SETTS.     (See  Stannary  Courts.) 

duration  of  agreement  for,  50G 
forfeiture  for  non-working  of,  489 

SEVERANCE.     (See  Rail,  and  Wat.  CI.  Acts;  Suj^jwrt.) 

SEWERS.     (See  Pub.  Health  Act  1875;  Pub.  Health  Am.  Act  1883;  Support; 
Water.) 
subsidence  from  brine  pmnping,  397.     (See  Brine  Pumping  Act  1891.) 

SHAFT.     {See  Coal  Mines  Beg.  Acts ;  Fences;  Pits;  Rating.) 
malicious  injuries  to,  G17 

SHARES.    (See  Companies  Act  18G2  ;  Cost-book  dc.  Comps. ;  Partner.) 

"  SHORTS"  CLAUSE.     (See  Average  Clause.) 

SIC  UTERE  TUO   UT  ALIENUM  NON  LjEDAS,  280 

SIGNALLING,  674,  676,  677,  719,  720 

SILVER.     (See  Royal  Mines.) 

SIMPLE,  ESTATE  IN  FEE, 
mines  may  be  held  for,  38 

SIMPLE,  TENANT  IN  FEI-C.     (See  Fixtures ;  In/ant;  Lunatic.) 
power  to  lease,  170,  171 

sell  partition  or  exchange,  138,  139 
property  in  mines  quarries  and  minerals,  has,  if  in  possession,  55 
user  by,  right  of.     (Sec  Containing  Chamber  ;    User.) 
waste  at  pleasure,  may  commit,  if  in  possession,  55 

may   commit  legal,  but  not  equitable,   if  subject   to   executory 

devise,  55,  56 
settlor  may  make,  liable  for  legal,  56 
work  all  mines  and  quarries  and  appropriate  produce,  right  to,  55 

SINKING  PITS.     (See  Pits.) 

SLAG 

not  a  mineral  witliiii  (,)uarrics  Act,  734 

SLATE.     (See  Rail,  and  Wat.  CI.  Acts.) 
a  mineral,  10 
worked  underground  a  mine,  5 

is  within  Met.  Mines  Acts,  706,  734 

:}  K  2 


868  INPEX. 

SLATE  MINES.     (See  Met.  Mines  Reg.  Acts.) 
Met.  Mines  Acts,  are  within,  706,  732 
See.  of  State  may  exempt,  from  provisions  as  to  explosives,  718,  732 

apj)lication  for  exemption,  732  ' 

list  of  exemptions,  732 

revocation  of  exemption,  732 

SLATE  QUARRY.     (See  Qitarnj.) 

application  of  Quarry  Acts  to,  734 

meaning  of,  5,  6 

owner  of,  whether  trader  within  Ir.  Bankruptcy  Act,  273 

shares  in,  may  pass  under  bequest  of  shares  in  mines,  5 

whether  excepted  from  conveyance  under  Rail,  or  Wat.  CI.  Acts,  23,  24 

SLEEPING  RENT.     (See  Dead  Bent.) 

SMELTING  WORKS, 

application  of  Fact,  and  Work.  Acts  to,  736 

SMOKE.     (See  Nuisance  ;  Swface  Damage.) 

SMYTHAM,  572  n.,  581  n.     (See  Derbyshire  Rights  dx.) 

SOIL.     (See  User.) 
meaning  of,  31 
variation  of  meaning  by  context,  31,  32 

SOKE  AND  WAPENTAKE  OF  WIEKSWORTH,  570  et  seq. 

SOMERSETSHIRE, 

obsolete  customs  in,  591  n. 
Rowberrow,  manor  of,  591  n. 

SPACE.     {See  Containing  Chamber  ;   User.) 

SPACES  FOR  REFUGE,  674,  675,  719 

SPECIAL  NOTICE, 

forfeiture  at  meeting  with,  522 
making  of  calls  at  meeting  with,  519 
meaning  of,  517 

SPECIAL  REFEREE.     {See  Siq->x>ort ;  Trespass;   Water.) 

SPECIAL  RESOLUTION, 

alterations  in  and  additions  to  rules  by,  518 

meaning  of,  517 

sale  of  property  under,  544 

SPECIAL  RULES.     (See  Coal  Mines  Reg.  Acts;  Met.  Mines  Pug.  Acts.) 

SPECIFIC  PERFORMANCE.     {See  Contract ;  Spccnlative  dc.) 
easements,  covenant  as  to,  whether  runs  with  the  land,  212 
may  be  had  of  contract  for  grant  or  lease  of,  212 
mine  or  quarry, 

contract  for  sale  or  lease  of,  specific  performance  may  be  had  of,  210 
stannary  mine,  489 
not  enforceable  as  to  moiety,  where  tenant  in  common 
contracts  for  lease  of  whole,  210 
covenants  to  be  inserted  where  contract  silent, 
liberty  for  lessor  to  enter  and  inspect,  211 

vendor,  when  price  payable  according  to  workings, 
211 
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mine  or  quarry, 

covenants  to  be  inserted  where  contract  silent, 
"  usual  and  customary  mining  clauses,"  211 
assignment,  covenant  against,  211 
bankruptcy,  right  of  re-entry  on,  211 
buildings  by  Sc.  lessee,  removal  of,  211  n. 
district,  effect  of  particular  provisions  being  usual  in,  211 
modes  and  times  of  working,  211 
re-entry  for  non-payment  of  rent  or  royalty,  211 

other  breach,  211 
surrender,  right  to,  if  mine  not  workable  at  profit,  211 

in  Derbyshire,  211,  589 
water,  influx  of,  211 
non-existent,  and  no  warranty  as  to  existence,  205 
substitution  of  names  in  cost-book,  535 
minerals. 

contract  for  sale  of,  specific  performance  may  not  be  had  of,  212 
immat.  that  supply  and  payment  by  instalments,  212 
or  that  minerals  are  of  a  partic.   descriptn.   or  from  partic, 

place,  212 
working  of  mine  involved,  a  fortiori  if,  212,  213 
covenant  for  purchase  of,  does  not  run  with  land,  213 
injunction,  contract  not  indirectly  enforceable  by,  213 
no  title  to  mines  or  quarries,  202 — 204 
repairs,  not  obtainable  of  covenant  as  to,  251 
work,  not  obtainable  of  covenant  to,  250 
working,  where  mines  exhausted  or  partly  exhausted  by,  202 — 204 

SPECULATIVE  NATURE  OF  MINING  PROPERTY.     (See  Acquiescence; 
Delay.) 
biddings,  former  practice  as  to  opening,  not  applicable  to  mines,  20G  n. 
contract,  enforcement  of,  never  refused  because  of,  205 
sometimes  element  in  favour  of  enforcing,  208 
delav,  person  otherwise  entitled  to  relief  may  lose  it  by,  85,  80, 132—134 
fraud,  general  statements  as  to  prospects  comparatively  inimat.  as  to, 
213,  214 
■    laches  peculiarly  applicable  to  action  to  set  aside  contract,  214 
residuary  gift  in  will,  conversion  ^J'"'- /«c.  necessary  under,  61—63 

SPEECH  HOUSE,  551  n. 

compensation    for  providing  new  land  for,  under  Rail,  and  Wat.  CI. 

Acts,  386 
damages  for  tipping,  412,  413 

SPOIL  BANKS,  409,  558 

SPRAGS 

are  materials  within  Truck  Acts,  740  n. 

STAFFORDSHIRE, 

butty  colliers,  custom  as  to,  in,  590 
meaning  of,  590  n. 

STAITH, 

malicious  injury  to,  618 — 620 

STA:\IPS.    (See  IJarmotc  Courts;  Convcijance ;  Cost-book  dc.  Comps. ;  Glouces- 
tershire Ui(jhts  dc. ;  Lease;  Liceticc.) 

STANHOPE, 

tithe-ore  due  by  custom  in,  590,  638 

STANNARIES  ACT,  1887.     (Sec  Cost-hook  dc.  Comps.) 
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STANNARY  COURTS.     (See  Cost-book  dx.  Comps. ;  Tin-bounding.) 
actions  against  officers  of  Court,  48G  n. 

advertisement  of  amalgamation  resolutions  of  cost-book  comps.,  545 
appeals,  491 

under  former  law,  491  n. 
arbitration,  490 

Assessionable  Manors  Account,  investment  of  funds  standing  to,  492 
Bills  of  Exchange  Act,  application  of,  to,  489 
common  law  jurisdiction  in  Cornwall,  487 

Devonshire,  488 
Companies  Act,  not  necessary  to  register  under,  company  working  within 
and  subject  to  jurisdiction  of,  508 
what  is  such  company,  508 
concurrent  administration  of  law  and  equity,  487 
Cornwall,  jurisdiction  in,  487 
County  Court,  procedure  of ,  how  far  applicable  to  Stann.  Courts,  488,  489 

process  from,  for  enforcing  stannary  order,  491 
County  Courts,  jurisdiction  of  Stann.    Court  and,  in  personal  actions 
formerly  concurrent,  492  n. 
transfer  of  jurisdiction  to,  486 

by  what  courts  to  be  exercised,  48G 
winding  up,  486.     (See  Winding  Up.) 
covenant,  injunction  to  restrain  working  contrary  to,  489 
custom,  injunction  to  restrain  workings  contrary  to,  489 
Devonshire,  jurisdiction  in,  488 

Duchy  mines,  duties  of  registrars  as  to,  414,  415,  492  n. 
Duke  of  Cornwall.     (See  Dnkc  of  Cormoall.) 
ejectment.     (See,  under  present  title,  recovery  of  possession.) 
enforcement  of  orders,  491 

in  winding  iip,  491 
equitable  jurisdiction,  488 
execution,  491 

forfeiture  for  non-working  &c.,  489 

freehold,  no  jurisdiction  as  to  claims  touching,  except  by  consent,  489 
High  Court  has  no  equitable  jurisdiction  where  resort  may  be  had  to, 
492 
scviblc  no  jurisdiction  in  personal  actions  within,  492 
jurisdiction  of,  to  rectify  register,  492 
procedure  of,  how  far  applicable  to  Stann.  Courts,  489 

not  Order  14.. 489 
process  from,  for  enforcing  stannary  order,  491 
inheritance,  no  jurisdiction  as  to  claims  touching,  except  by  consent, 

489 
injunction,  jurisdiction  to  grant,  489 

of  Registrar,  489 
interpleader  after  winding  up,  546,  547 
jurisdiction,  by  whom  formerly  exercised,  486  n. 
former  extent  of,  487  n.,  488  n. 
how  regulated,  486  n. 
nature  of,  486,  487 
transfer  of,  to  County  Courts,  486 
Liquidator,  Registrar  may  act  as,  489,  490 
"  mining  company,"  meaning  of,  490 
non-metallic  minerals,  when  within  jurisdiction  of,  488 
officers  of,  actions  against,  486  n. 
personal  actions,  jurisdiction  in,  492 
pitch,  entry  of  name  of,  in  books  of,  505 
places  for  holding  Courts,  488 
plaint,  suits  commenced  by,  488 

procedure,  488,  489 
plumbago,  a  metallic  mineral  within  Acts  relating  to,  488  n. 
proceedings  in,  488 — 494 

commencing,  under  wrong  jurisdiction,  489  n. 
how  commenced,  488 
procedure,  488,  489 

how  regulated,  486  n. 
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proclamation  of  tin-bounds  in,  495,  496,  505 
Pursers'  and  Creditors'  Suits,  abolition  of,  490  n. 
recovery  of  possession,  489 
rectification  of  register,  489,  492,  514,  515 

jurisdiction  as  to,  by  High  Ct.  or  Stan.  Ct.  at  optn.  of  applicant,  492 
reason  why  option  given,  492 

where  some  objects  of  stan.  co.  carried  out  beyond  stan.  district,  492 
registered  companies,  jurisdiction  as  to,  490 

orders  as  to,  enforcement  of,  491 
Registrar, 

duties  of,  as  to  Puchy  mines,  414,  415,  492  n. 
injunctions,  jurisdiction  to  grant,  489 
Liquidator,  may  act  as,  489,  490 
registration  of  amalgamation  resolutions,  514,  545 

copies  of  leases  grants  or  licenses  of  right  to  work  in 
stann.,  514 
assignments  and  contracts  for  sale,  514 
mortgages  debentures  &c.,  514 
under  Comp.  Act  of  comp.  working  within  and  subject  to 
jurisd.  of,  not  necess.,  508,  513 
what  is  such  company,  508 
service  of  orders  summonses  &c.,  490 

subpoenas,  491 
sittings,  488 

specific  performance,  489 
stannaries,  what  were  originally,  486  n. 
tin-bounds,  proclamation  of,  in,  495,  496,  505 
tinners,  jurisdiction  recognised  in  charters  granted  to,  486,  487 
transfer  of  shares.     (See  Transfer.) 

Unclaimed  Moneys  Account,  investment  of  funds  standing  to,  492 
Vice-Warden,  jurisdiction  formerly  principally  exercised  by,  486  n. 
winding  up  of  companies,  486,  489,  490,  493,  545—547.     (See  Winding 

Up  dc.) 
working  contrary  to  custom  or  covenant,  injunction  to  restrain,  489 
forfeiture  for  non-,  &c.,  489 

STANNARIES,    CUSTOMS    OF.     (See    Comivall ;    Cost-book  dx.   Comics.; 
Devonshire  ;  Duke  of  Cormvall ;  Stannary  Courts ;  Tin-hounding.) 

STANNARY   COMPANIES.     (See  Cost-book  dx.  Couqis.) 

STANNARY   CONVOCATIONS   AND   PARLIAMENTS,  494,  507  n. 

STATIONS,  669 

STATUTE   OF   FRAUDS.     {See  Frauds,  Statute  of.) 

STATUTES.      (See  references  under  short  or  popular  titles.      Sec  Tabic  of 
Statutes.) 

STATUTES   OP   LIMITATIONS.     (See  Limitations,  Statutes  of.) 

STEALING.     (See  Larceny.) 

STEAM   ENGINE,  _,    ^,^ 

penalty  on  erecting  near  highway  unless  screened,  442 

STEWARDS   OF   BARMOTE    COURTS,  573,  574 

STOKE   CLIMSLAND,  48 

STONE, 

a  mineral,  10  ,  .    .    nm 

owner  of,  whether  trader  within  Irish  Bankruptcy  Act,  2.12 

quarry,  application  of  Quarry  Acts  to,  734 

when  excepted  from  conveyance  under  liail.  and  Wat.  Ll.  Acts,  ^u,  zi 
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STONES, 

meaning  of,  in  Navigation  Acts,  20 

STONEY   MIDDLETON,  570  ct  seq. 

STRANGERS.    (See  Estahlishmcnt  of  Title ;  Recovery  of  Possession ;  Trespass.) 

STRATUM, 

definition  of,  2  n. 

STREAIM.     (See  River ;  Water.) 

STREAMING   FOR   TIN, 
meaning  of,  500 
rights  of,  500,  501,  502 

may  be  obtained  by  grant,  501,  502 

STREET   UNDER   PUBLIC   HEALTH   ACT, 
does  not  carry  ownership  of  mines,  218 

SUBPOENA.     (See  Barmote  Courts  ;  Stannary  Courts.) 

SUBSIDENCE.     (See  Siq^port-) 

SUB-SOIL.     (See  User.) 
meaning  of,  30 
surface  may  include,  219 
wider  term  than  mines  or  quarries  or  even  minerals,  30 

SUCCESSION   DUTY, 

discovery  of  mines  previously  unknown,  no  liability  on,  G27  n. 

law  prior  to  August  1894.  .027  n. 

new  mines  might  probably  be  as.sessed  for,  627  n. 

open  mines,  how  assessed  for,  627  n. 

value  of  real  estate  for  purposes  of,  how  now  ascertained,  627 

SUMMARY   JURISDICTION.     (See  Coal  Mines  Reg.  Acts;  Met.  Mines  Reg. 
Acts.) 
when  disputes  as  to  sums  due  to  stann.  miners  may  be  heard  by  Court 
of,  525 

SUPERFLUOUS   LAND.     (See  Rail,  and  Wat.  CI.  Acts.) 

mines,  semble,  are  not,  if,  although  surface  required,  mineral  support  is 

not  required,  157,  158 
surface  is  superfluous,  quivre  whether  where,  mines  remain  in  co.,  158 
work  temporarily,  co.  may,  if  they  intend  ultimately  to  use,  99,  157 
working,  lands  being  kept  for,  is  evidence  that  they  are,  157 

SUPPLYING   CREDITOR.     (See  Cost-book  cCc.  Comps.) 

SUPPORT.     (See  Brine  Pumping  ;  Brine  Pumping  dx.  Act  1891 ;  Custom  ; 

Gas  Mains  and  Pipes;    Lands  CI.  Cons.  Act;   Old  Rail,  and  Can. 

Acts;    Prescription;    Pub.  Health  Act  1875;   Pub.  Health  &c.  Act 

1883 ;  Rail,  and  Wat.  CI.  Acts ;  Stirface.) 

accelerating  injury,  servient  owner  liable  for,  394 

acquiescence  and  expenditure  may  bar  right  to  injn.  for  withdrawing,  405 

does  not  easily  bar  remedy  in  damages,  407 
adjacent.     (See,  under  this  title,  lateral.) 
artificial  support,  right  to  substitute,  282 
must  keep  in  repair,  285 
whether  omission  to  provide,  is  cause  of  action  in  case  of  sub- 
sidence, 286,  401 
watercourse,  no  jiri.  fac.  right  of,  for,  293,  294 
weakening,  281,  294.     (See,  under  this  title,  tccakened.) 
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artificial  weight,  281.     (See,  under  this  title,  non-natural  state.) 

necessary  to   keep  in  repair  to  avoid   loss   of   right, 

394 
wo  pri.  fac.  right  of,  for,  294,  29G 

right  of  support  for,  does   not  extend  to  increase  of 
weight,  294,  310 
original  right  not  lost  by  increase  of  weight,  310 
value  of  land  not  entitled  to  support  for,  298 
barrier,  withdrawing  supx^ort  from,  and  letting  in  water,  290 
basin,  no  iJrl.  fac.  right  of  support  for,  294 
Brown  v.  Robins,  principle  of,  296,  297 

not  applicable  under  Acts  giving  power  to  compel  purchase  and  pro- 
hibiting removal  of  supjjort,  346 

under  Rail,  and  Wat.  CI.  Acts,  .364 
building.     (See,  under  thi.s  title,  artificial  iceight ;  non-natitral  state.) 
erect  and  repair,  effect  of  covenant  to,  319,  320,  325,  326 
no  pri.  fac.  right  of  support  for,  293 
where  surface  acquired  for  erection  of,  307,  -308 
canal.     (See  Old  Rail,  and  Ccni.  Acts.) 

necessary  to  keep  in  repair  to  avoid  loss  of  right  of,  309 
no  pri.  fac.  right  of  supj)ort  for,  294,  29G 
where  surface  acquired  for,  307 
cause  of  action  for  withdrawing,  nature  of,  286,  401 
classification   of   decisions    as   to    construction    of    instruments,    311, 

312 
compensation  for  leaving,  right  of  grantor  to,  as  part  of  purchase-money, 
332,  833,  349,  350 
distinction  between  grantor  and  non-grantor 
of  land,  333,  349,  350 
for  surface  damage,  express  provisions  as  to,  316 — 326 

effect  on  right  of  support  of  provisions  excluding,  325, 

326 
effect  on  right  of  support  of  provisions  for,  31G — 325, 
327 
ambiguous,  instrument  otherwise,  324 
clear  intention  otherwise  shown,  323,  324 
destruction  of  surface  contemplated,  320 — 324 
entry  on  surface  prohibited,  319,  320 
injury  to  buildings  contemplated,  319,  322,  323 
"  surface  damage,"  meaning  of,  316 — 318 
liability  to  make,  I'uns  with  land,  302 
measure  of,  298 
conjectural  considerations,  right  of  support  not  excluded  by,  313 

preserved  by,  313 
consequential  injury  to  buildings  &-c.,  296 

trade,  296,  297 
construction  of  provisions  as  to,  311  et  se.q. 

whether  right  excluded  or  not  is  question  of,  310,  314  n.,  323 
continuous  subsidence,  287 

contract,  right  of  support  for  land  in  natural  state  may  be  excluded  by, 
299—303 
antecedent  lessee,  exclusion  may  enure  for  benefit  of,  300,  317  n. 
lateral  workings  mav  entail   liability  notw.  contract  as  to  vertical, 

300,  301,  308,  309,  310 
liability  where  working  negligent  or  contrary  to  custom,  302 
partial  exclusion  by,  300 
prescription,  cannot  be  re-acquired  by,  303 
copyholds  and  freeholds,  no  diff.  betw.,  as  to  cust.  riglit  to  witlidraw, 

305 
corporation,  remedy  of,  in  case  of  subsidence,  401 
covenant  held  to  be  grant,  301 

non-liabilitv    for   damage,    as   to,    wbethcr    runs   witli    land, 

301,  302 
to  get  all  coal  obtainable  with  safety,  effect  of,  315 
cumulative  remedies,  316,  319,  405 
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damage  inappreciable,  wliether  action  will  lie  where,  288,  289 

meaning  of,  328,  336.     (See,  under  this  title,  surface  damage.) 
non-liability  for,  express  provisions  as  to,  325,  326 
whether  covenant  as  to,  runs  with  land,  301,  302 
"  damages  and  spoil  of  ground,"  meaning  of,  318 
damages,  consequential,  to  buildings  and  trade,  296,  297 
for  infringing  right  of,  405 

for  same  subsidence  recoverable  once  for  all,  287,  405 
form  of  inquiry  as  to,  406  n. 
inappreciable,  where  damage,  288 
where  land  artificially  burdened,  296,  298 
death  of  wrongdoer,  remedy  how  far  barred  by,  403,  407.     (See  Death.) 
degrees  of  right  not  measured,  283,  284,  406 
demising  particular   bed   of    coal   and   reserving  dead  rent,  effect  of, 

315,  316 
different  kinds  of,  280,  281 

difficulty  of  propping  up  surface,  right  not  affected  by,  283 
easement,  right  of  support  for  land  in  natural  state  is  not,  281 

non-natural  state  is,  283 
character  of  right  when  acquired  same  in  each  case,  283 
erect  and  repair  big.,  effect  of  covt.  to,  319,  320,  325,  326 
excavation,  land  weakened  by,  no  jJri.  fac.  right  of  support  for,  294,  295. 
(See,  under  this  title,  weakened.) 
not  of  itself  infringement  of  right  of,  285 — 287 
purchase  of  surface  subsequent  to,  285 
fraud  or  concealment,  285 
exclusion  of  implied  grant,  310 

of  right  for  land  in  natural  state,  299 — .306 
expenditure,  acquiescence  and,  may  bar  right  to  injunction,  405 
express  grant,  right  of,  for  land  in  non-natural  state  mav  be  acqrd. 
by, 306 
water,  of  right  of  support  from,  399 
extent  of  right,  283—285 

fraud  in  sale,  where  previous  removal  of  minerals  a,  285 
free  miners,  action  against,  for  withdrawing,  564 
Gas  Clauses  Act.     (See  Gas  Clauses  Act.) 
gas  mains  and  pipes,  right  of,  to  subjacent,  331 

where  land  expressly  acquired  for,  307 
Gloucestershire  custom,  action  against  miners  under,  for  withdrawing,  564 
grant.     (See,  under  this  title,  express  (/rant,  implied  grant.) 

covenant  held  to  be,  301 
grantee  of  mines  with  exception  of  underlving  mines  has  ^J'''.  fnc.  right 
of,  290 
of  svirface  with  exception  of  mines  has  2)ri.  fac.  right  of,  290 
grantor,  purchaser  or  lessee  from,  cannot  plead  want  of  notice,  290 
with  exception  of  surface  has  pri./oc.  right  of,  290,  291 
whether  grant  in  fee  or  for  years,  291,  292 
heir,  liability  of,  for  subsidence  from  ancestor's  workings,  402 
highways.     (See  HigJiways.) 
implication,  right  of  support  otherwise  excluded  not  preserved  by,  313 

existing  not  precluded  by,  313 
implied  grant  of,  for  land  in  non-natural  state,  306,  311,  327 

as  where  weight  on  land  at  time  of  severance, 

306,  307 
or  avowedly  intended  to  be  put  there,  307,  308 
e.g.,  purcli.  for  erectn.  of  big.  canal  rail- 
way sewer  or  gas  mains,  307 
immat.  to  what  ppse.   big.  &c.  may  be 
applied,  307,  308 
whether  object  of  purchase  stated, 

307 
whether      purch.     voluntary    or 
Stat.,  307 
where   possible  future  weight  contemplated, 
808 
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implied  grant  of,  for  laud  in  non-natural  state, 
exclusion  of,  310 

not    by  express    grant  or  power  to  prevent    working   within 
specified  limits,  328—330,  337 
not  for  mere  reasonable  weight,  308 
only  from  grantor  and  to  extent  of  his  interest,  308,  309 

but  grantor  need  not  be  grantor  of  land,  309 
power  to  purchase  right  of  support  inconsistent  with  its  previous 

existence,  342,  363 
water,  from,  399 — 401 

grant  for  partic.  purpose  known  to  grantor,  401 
presence  of  water  due  to  accident,  400 
works  authorised  by  statute,  for,  309,  330 — 332,  349 
implied  reservation  on  same  footing  as  implied  grant,  291  n. 
Inclosure  Acts,  construction  of  provisions  in,  as  to  support,  311—326, 330 
effect  of    clause  as  to  holding  mines  in  as  full  &c.  a 

manner  as  if  Act  not  made,  312,  321,  322,  330 
large  reserved  powers  under,  320 
right  of  support  where  severance  under,  292 
infringement  of  right  of,  what  is,  285 — 289 
damage  where  inappreciable,  288,  406 
not  until  subsidence  occurs,  285,  286,  614 
subsidence  must  be  substantial,  288 
injunction  against  infringement  of  right  of,  288,  288  n.,  405 
acquiescence  and  expenditure  may  bar  right  to,  405 
claim  of  right,  406 

damage  actually  caused  or  imminent  and  certain,  406 
damages  a  sufficient  remedy,  immat.  that,  405 
general  words,  will  be  granted  in,  406 
mandatory,  may  be  obtained  in  proper  case,  406 

to  enforce  provisions  as  to  support,  247 
forms  of,  406  n.,  407  n. 
subsidence  substantial  but  damage  inappreciable,  288,  406 
when  granted,  405,  406 
injury.     (See,  under  this  title,  damage.) 
inspection  of  m.  and  workings  and  plans,  order  for,  on  interl.  applic,  406 

form  of  order,  407  n. 
instruments  inter  partes,  construction  of  provisions  in,  as  to  support, 

311—326 
intention  to  exclude  right  of,  must  be  plain,  317 
no  presumption  as  to,  314  n.,  323 
where  doubtful,  im.  fac.  rights  remain,  324 
land  not  adjoining,  from,  284 

owner  of,  has  pri./«c.  right  of,  289,  290,  311 
support  by,  281  • 

without  right  of  property  in,  332,  365,  366 
Lands  Clauses  Act.  (See  Lands  CI.  Cons.  Act.) 
lateral,  280,  281 

implied  grant  of,  not  excluded  by  express  grant  of  vortical,  329 
may  lie  excluded  though  vertical  support  granted,  349 
no  implied  grant  of  support  against  lateral  owner,  308,  309 
owner  of  land  has  ;)»•/.  fac.  right  of,  289 
same  principles  apply  to  vertical  and,  281 

workings  mav  entail  lia])ilitv  notw.  contract  for  impunity  as  to 
vertical.  300,  301,  308,  309.  310 
where  land  already  weakened  by  excavation,  294.  295, 
.301  n. 
wrongful  working  by  lateral  owner.  403 
lease,  an  element  in  considering  whether  right  of  support  excluded,  292 
construction  of  provision  as  to  support,  246.  247 
mandatory  injunction  to  enforce  provisions  as  to  support,  247 
legal  memory,  enjoyment  of  right  of.  from  time  of,  389 
lessee,  contract  for  impunity  enuring  for  benefit  of  antecedent.  300 

liability  of.  for  subsidence  from  lessor's  workings,  402.  403,  Add. 
to  p.  403 
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lessor,  liability  of.  for  subsidence  subsequent  to  lease.  403.  404 
whether  remedy  against,  for  workings  of  lessee.  403,  404 
liability  for  damage,  effect  of  provision  excluding,  325.  320 
liberties  of  winning  and  working,  effect  of  clause  giving  full,  312,  313 
licensee,  liability  of.  for  withdrawal  of  support,  404 
licensor,  no  remedy  against,  for  acts  of  licensee  where  1.  irrevocable,  404 

contra  where  licence  revocable,  404 
Limit.,  Stat,  of,  a  bar  after  six  years  to  action  for  withdrawing.  407 
time  runs  from  subsidence.  285.  286.  287,  407.  614 
contra,  in  case  of  trespasser.  614 
lunatic.  Court  may  sever  land  of.  without  obligation  to  leave.  138 
mandatory  injunction  to  restrain  infringement  of  right  of.  406 
manor,  right  of  lord  of,  to  withdraw  support  from  waste,  293 

customary  right  to  do  so  prob.  good.  305,  306 
minerals  may  be  removed  so  long  as  surface  supported.  282 
mode  of  working,  right  of  support  is  independent  of,  284 
■  natural  causes,  subsidence  from,  285 

right  to  enter  on  neighbour's  land  to  prevent,  285 
natural  state,  land   in,  and  land   in   non-natural   state   regulated   by 
different  principles,  281 
nature  of  right  of  support  for  land  in,  281,  282 
owner  of  land  in,  has  _2»'i-  /«c.   right  of,  279.  280,  289, 
290,  311 
nature  of  right,  280  et  scq. 

is  absolute  right  to  have  surface  protected.  283,  284 
land  in  natural  state,  for,  281,  282,  333 
land  in  non-natural  state,  for,  283 
may  exist  without  property  in  land,  332 
strata,  independent  of  character  of,  283 
surface,  right  of  support  is  incident  to,  281,  333 
negligence,  claimant  of  rights  for  land  in  non-natural  state  must  act 
without,  393,  394 
servient  owner  liable  if  no  injury  but  for  his  acts,  394 

may  not  accelerate  injurv,  394 
scmblc,  entails  liability  for  withdrawal  of,  297.  298,  302 
statutory  works,  in  constructing,  476 
neighbour,  meaning  of,  in  questions  relating  to,  284 
non-adjoining  land,  from.  284 

non-natural  state.     (See,  under  this  title,  artificud  tccight;  building; 
■ircakcncd.) 
character  of  right  of  support  when  acquired  same  as 

for  land  in  nat.  state,  283 
land  in,  and  land  in  nat.  state  regultd.  by  diff.  pples. ,  281 
entitled  to  such  support  as  owner  would  have 
had  if  it  remained  in  natural  state,  296 
ergo,  owner  of  built-on  land  has  remedy  if  it  would 
have  been  damaged  in  natural  state,  296,  297 
'  semblc.    in    previously    weakened     land    no 

liability    on    defendant    though    aware  of 
fact,  205 
remedy  extends  to  injury  to  building,  296,  297 
and  to  consequent  injur}'  to  trade,  296 
necessary  that  claimant  in,  should  have  support  for 
,  land  in  natural  state,  393 

principles  apply  where  statutory  severance  of  surface 

and  minerals,  299 
right  of,  for  land  in,  an  easement,  283 
notice  of  intention  to  withdraw,  whether  duty  to  give,  298 

plea  of  purchase  without,  290 
nuisance  by  injuring  roads,  effect  of.  on  provisions  as  to,  330 
onus  of  proof  in  case  of  withdrawal  of,  where  land  in  natural  state,  290 

where  land  in  non-natural  state, 
"^  294 

where    workings     by    trespasser, 
294  n. 
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passive  omission,  no  jyri-  fac.  right  of  action  for  mere.  285 

contra,  where  artificial  support,  •285 
pillars,  effect  of  covenant  to  leave,  315,  31G 
plans,  inspection  of,  on  interl.  application.  40G 
pleading,  necessary  in,  to  allege  right  of,  for  artificial  weight,  294 
not  necessary  in,  to  allege  grounds  of  right,  294 

right  of.  for  land  in  natural  state,  290 
predecessor,  liability  for  subsidence  caused  by  excavation  of,  402,  403 
prescription — enjoyment    of    right    for  twenty  years,  889 — 394.     (See 

Prescrijjtion.) 
since  legal  memory,  889 
right  of  support  for  land  in  natural  state  mav  probably  be 

excluded  by,  303—806 
subsequent    acquisition    of    excluded    right    probably   not 
obtainable  by,  303 
previous  withdrawal  of,  no  right  of  action  by  purchaser  for,  if  no  fraud,  285 
"  properly  worked,"  effect  of  provisions  that  mines  shall  be.  313 
propertv,  support  for  land  in  natural  state  not  absolute  right  of,  282,  288 
Public  "Health   Acts.     (See  I'ub.   Health  Act  1875;  Fub.  Health  dx. 

Act  1883.) 
purchase,  power  to,  inconsistent  witli  existence  of  right,  342,  363 
purchaser,  liabilitv  of,  for  subsidence  caused  by  vendor's  excavations, 

402,  402  n. 
railway,  no prl.  fac.  right  of  support  for,  293 

where  land  purchased  for,  307 
"  reasonable  support,"  284  n. 

reasonable  weight,  no  implied  right  of  support  for,  308 
reasonably,  nee.  that  claimant  for  land  in  non-nat.  state  slid,  act,  393 
servient  owner  liable,  if  no  injury  but  for  his  acts,  394 
may  not  accelerate  injury,  394 
referee,  reference  to,  by  Court  in  cases  of  doubt  as  to  withdrawal  of,  406  n. 
remainderman,  liabilitv  of,  for  subsidence  from  ten.  for  life's  workings,  402 
remedies  for  withdrawal  of,  288,  288  n.,  401—407 
loss  of,  407 

trespass,  in  cnse  of,  613,  014 
where  special  prescribed  prob.  no  others  available,  347,  348,  404,  405 

remedies  may  be  cumulative,  316,  319,  405 
whether  against  mine  owner  who  excavated  or  mine  owner  for  the- 
time  being  or  both,  402,  403 
repair,  loss  of  right  Ijy  omission  to,  309,  394,  394  n. 

when  neighbour  may  enter  to,  285 
reservation  of  right  of  support  for  land  in  non-natural  state,  306 
reservoir,  no  pri.  fac.  right  of  support  for,  294 
reversioner  and  lessee  may  sometimes  recover  in  proportion,  405 
roads,  effect  of  nuisance  by  injuring,  on  provision  as  to,  330 
no  pri.  fac.  right  of  support  for,  293 

where  land  acquired  for  construction  of,  307 
rovalty,  reservation  of,  an  element  in  considering  whether  right  excluded, 

292,  312 
runs  with  land,  liability  to  compensate  for  withdrawal  of,  302 

whether  covenant  as  to  non-liability  for  damage,  301,302 
separate   tenement,  no    right   of   support    unless   substance    receiving 

support  exists  as,  284,  285 
severance  of  surface  and  minerals,  where  no  evidence  as  to,  289 
sewer,  right  of  sup])ort  where  land  acquired  for,  307.     (Sec  I'lib.  Health 

Act  1875;  Pab.  Health  dc.  Act  1883.) 
specified  distance,  effect  of  prohibition  of  working  witliin,  328 — 330,  337 
statutory  contract,  exclusion  of  right  of  support  l)y,  299 

minerals,  effect  of  prohil)iting  working  of,  313 — 316 
duty  to  object  to  removal  of,  cannot  be  released,  346,  347 
grant,    right  of,,  for   land  in   nun-natural  state  acquired  by,. 

306,  309 
powers,  effect  of  purchasing  under,  as  to,  307 
right  to  make  works  requiring  support,  309,  830 — 382,  319 
.severance,  right  of  support,  where,  299 
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strata,  right  of  support  with  respect  to  two  subjacent,  290 
subjacent.     (See,  under  this  title,  vertical.) 

and  superjacent  mines,  right  of  support  as  to,  290 
subsidence,  continuous,  287 

each,  a  new  cause  of  action,  286 

nature  of  cause  of  action  in  case  of,  286,  401 

no  liability  for  withdrawing  support  until,  285,  286,  614 

only  one  action  for  same,  287 

substantial,  must  be,  288 

trespasser,  position  of,  more  favourable  than  where  working 

lawful,  613,  614 
where  subsidence  substantial  but  damage  inappreciable,  288, 
406 
superfluous  land.     (See  Superfluous  Laiul.) 
surface,  pri.  fac.  right  of  support  for,  277,  280,  289,  290,  311 
surface  damage,  meaning  of,  299  n.,  316—320,  324,  564 

right  of  support  not  excluded  by  provision  for  compensation  for, 
316—320,  324 
tail,  duty  of  tenant  in,  not  to  withd.  support  from  mansion  house,  57, 

57  n. 
telegraph  wires  &c.,  311 

trade,  where  remedy  for  consequent  injury  to,  296,  297 
tramway,  yio  pri.  fac.  right  of  support  for,  293,  296 
working  mines  under  Tramways  Act  1870.  .311 
where  land  expressly  acquired  for,  307 
trespass,   surface  owner  with  mere  right  of  support  cannot  bring,  for 

minerals  removed,  282 
trespasser  withdrawing,  favourable  position  of,  as  compared  with  person 
lawfully  working,  613,  614 
not  necess.  to  allege  right  of  support  for  artificial  weight  where, 
294  n. 
twenty    years,    enjoyment    of    right    of   support    for,    389 — 394.     (See 

Prescription.) 
underground  workings,  effect  of  reference  to,  in  provisions  as  to  com- 
pensation, 317,  319,  320,  325 
unusual  working  scvible  entails  liability  for  withdrawal  of,  .302 
"  usual  and  most  approved  way,"  effect  of  covenant  to  work  in,  313 
value  of  land  not  entitled  to,  for  artificial  weight,  298 
values  of  substances  giving  and  receiving  immat.,  284 
vendor,  liability  of,  for  subsequent  subsidence,  403 
vertical,  280,  281,  349,  349  n. 

express  grant  of,  does  not  exclude  implied  grant  of  lateral, 

329 
may  be  granted  without  lateral,  349 
owner  of  land  \x&&pri.  fac.  right  of,  289 
same  principles  apply  to  lateral  and,  281 

workings,  lat.  workings  may  entail  liab.  notw.  contr.  for  impunity 
as  to,  .300,  301,  .308,  309,  310 
waste,  right  of  lord  of  manor  to  withdraw  support  from,  293.  (See  Wastes.) 

customary  right  to  do  so  prob.  good,  305,  .306 
water,  right  of  support  where  ai'tificially  flowing,  294  n. 

land  covered  naturally  by,  293 
naturally  flowing,  293  n. 
support  by,  281,  399—401 
express  grant,  .399 
implied  grant,  399—401 
no  right  of,  where  other  person  has  right  to  abstract  or  divert, 

.399.     (See  Water.) 
particular  purpose  known  to  grantor,  where  grant  for,  401 
presence  of  w.  due  to  accident  &c.,  400 
p}ri.  fac.  rights  as  to,  .399 
withdrawing  support  from  barrier  and  letting  in,  290 
watercourse,  wo  pri.  fac.  right  of  support  for  artificial,  294,  296 

where  land  expressly  acquired  for,  307 
waterworks  company.     (See  Hail,  and  Wat.  CI.  Acts.) 
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weakened,  no  jjr;.  fac.  right  of  support  for  land  artificially,  294 
iuunat.  whether  by  owner  of  land  or  third  person,  294,  295 

or  by  defendant  if  entitled  to  cause  weakening,  295 
whether  on  happening  of  damage  remedy  agst.  third  pson., 
295,  403 
weight.     (See,  under  this  title,  artificial  weight ;  non-natural  state.) 
"  whole  damage  and  injury,"  effect  of  covenant  for  indemnity  against,  318 
winning  and  working,  effect  of  clause  giving  full  liberties  of,  312,  313 
working,  no  liability  for,  till  subsidence  occurs,  2S5,  286,  614 
works  constructed  on  land,  for,  though  land  not  acquired,  832,  365,  866 

SURFACE.     (See  Neighbour ;  Quarrying ;  Rail,  and  Wat.  CI.  Acts  ;  Settled 
Estates  Act ;    Settled   Land   Acts  ;    Superfluous   Lands ;    Support ; 
Surface  Damage ;  User.) 
and  mines,  when  differently  ownied,  are  separate  tenements  with  incidents 

of  separate  ownership,  38,  279 
destruction  of,  by  getting  minerals,  419  ct  seq.     (See  Quarrying.) 

grant  or  exception  of,  includes  right  to  have  surface  preserved,  279, 
280 
meaning  of,  29,  30,  219 

not  included  in  "  mine  "  "  qiiarry  "  or  "  mineral,"  29 
owner  of,  entitled  jwi.  fac.  to  all  beneath  exc.  gold  and  silver  mines,  37 
presumption  as  to  ownership  of  mines  rebuttable,  38 
purchase  of,  for  specific  purpose,  effect  of  exception  of  minerals,  219,  220 
rateability  of,  629 
secondary  senses  of,  30 

settled,  mode  of  dealing  with  damages  in  respect  of,  when  surface,  421 
user  of,  for  pits  machinery  ponds  rubbish  transport  &c.,  99, 120, 121, 408, 
409,420.     (^ee  Custom;   User.) 
under  Derbyshire  custom,  584,  585 
workings.     (See  Quarrying ;  Rail,  and  Wat.  CI.  Acts.) 

SURFACE  BOUNDARY  BOOK,  554,  557 

SURFACE  DAMAGE, 

estimating  compensation  for,  where  powers  exerciscable  subject  to  making 

compensation,  411 — 413 
meaning  of,  316—320,  324,  564 
recovery  against  trespasser  for,  607 

SURRENDER.     (See  Powers  (leases  and  licences).) 
Gloucestershire  rights  and  customs,  562,  563 
surrender  of  gale  on  notice,  562 

otherwise  than  on  notice,  562 
part  of  gale,  562 
surrendered  gales  and  quarries,  lease  of,  563 

regrant  of,  563 
surrenderor,  duty  of,  as  to  roads  drains  &c.,  563 

right  of,  as  to  removing  minerals  machinery  &c.,  563 
lease,  257,  258 

"  at  any  time,"  construction  of  liberty  to  surrender,  258 

"  fairly  wrought,"  meaning  of,  in  stipulation  that  rent  should  cease, 

257,  258 
liberty  to  surrender  in  case  of  accident,  257 

previous  accidents,  application  of  clause  to,  257 
where  mine  not  workable  at  profit,  211 
in  Derbyshire,  211,  589 
waiver  of  right  to  surrender,  258 

SURVEYORS  OF  HIGHWAYS.     (See  Highways.) 

TACKLE, 

malicious  injuries  to,  618 

TAIL,  ESTATE  IN  FEE, 

mines  may  be  held  for,  38 


SSO  INDEX. 

TAIL,  TENANT  IN.     {Sec  Fivtitrcs  ;  Infant;  Lunatic.) 
power  to  lease,  171,  172 

sell,  on  barring  entail,  or  under  Settled  Land  Acts,  139 
user  by,  right  of.     (See  Containing  Chamber ;   User.) 
waste  at  pleasure,  may  if  in  possession  commit,  56 
Parliamentary  entail,  56,  57 

where  support  would  be  removed  from  mansion  house,  57 
possibility  of  issue  extinct,  57 
working  by,  may  constitute  open  mine,  34 

TALSKEDY,  48 

TAXES,     (f^ee  Estate  Duty  ;  Income  Tax  ;  Land  Tax  ;  Succession  Duty.) 

TELEGRAPH  WIRES  &c., 

working  mines  under,  311 

TEASDALE   FOREST, 

tithe-ore  due  by  custom  in,  590,  638 

TENANT   AT   WILL.     (See  Will,  Tenant  at.) 

TENANT   BY   THE   CURTESY, 
waste  by,  64 

TENANT   FOR   LIFE   OR   YEARS.     (See  Life  or  Years,  Tenant  for.) 

TENANT   FOR   LIVES   OR   YEARS,   RENEWABLE    FOR  EVER, 
waste  by,  65 

TENANT   FOR   YEARS.      (See- Lease ;   Life  or  Years,  Tenant  for;    Years, 
Tenant  for.) 

TENANT   FROM   YEAR   TO   YEAR.     (See  Year  to  Year,  Tenant  from.) 

TENANT   IN    COMMON.     (See  Co-owner ;  Partition ;  Partner.) 

TENANT   IN   FEE   SIMPLE.     (See  Simjyle,  Tenant  in  Fee.) 

TENANT   IN   TAIL.     (See  Tail,  Tenant  in.) 

TENANT,   JOINT.     (See  Co-owner ;  Partition  ;  Partner.) 

TENEMENT, 

includes  mines,  31 

TERMOR.     (See  Lease ;  Life  or  Years,  Tena7it  for.) 

TESTATOR.     (See  Will.) 

TEWINGTON,  48 

THERMOMETERS, 

use  of,  in  coal  mines,  678 

"THROUGH,   OVER,   OR  UNDER," 
construction  of,  238,  239 

TIDESWELL,  570  ef  seq. 

TIMBER, 

cases  as  to,  generally  ajjply  to  mines,  55  n. 

but  timber  sometimes  ordered  to  be  cut  when  mines  would  not  be 
■ordered  to  be  worked,  55  n.,  66  n.,  92  n.,  138  n. 
"  no  injunction — no  account  "  applied  to,  but  not  to  mines,  69 

TIME   OF   THE   ESSENCE.     (See  Acquiescence ;  Delay.) 
always  in  mining  contracts,  210 

ergo  either  party  may  fix  reasonable  time  for  completion  and  in  default 
rescind,  210 
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TIN.     (See  Comicall ;  Stannary  Courts;  Streaming  for  Tin  ;   Tin-bounding.) 
gold  or  silver  intermixed  with,  50 — 53.     (See  Royal  Mi}ies.) 

TIN   MINE.     (See  Stannary  Courts  ;  Tin-bounding.) 

TIN,   STREAMING  FOR.     (See  Streaming  for  Tin.) 

TIN-BOUNDING.     (See  Cost-book  dx.  Comps. ;  Stannary  Courts.) 
Cornwall  and  Devon,  custom  of,  peculiar  to,  idi 
highways,  digging  or  sinking  shafts  in,  494 
origin  of  custom,  494 

Stannary  convocations  or  Parliaments,  494,  507  n. 
tin,  custom  confined  to,  494 
Tin-bounding  in  Cornwall, 

account  of  dish  or  toll-tin,  action  for,  497 

adit  for  water  through  bounds  of  others,  500 

assessional  manors,  bounding  in,  49G 

assignment  of  bounds,  498 

avoidance  for  noxi-payment  of  toll-tin,  497 

bequest  of  bounds,  498 

blowing  house,  497  n. 

bounders  and  other  tinners,  mutual  rights  of,  499,  500 

co-adventurers,  mutual  rights  of,  498,  499 

constructive  possession  of  all  by  possession  of  one  mine,  495 
trust  on  renewal,  499 

contribution,  duties  of  co-adventurers  as  to,  498,  499 

Courts,  proclamations  of,  in  Stannary,  495,  49G 

debts,  liability  of  tin-bounds  for  payment  of,  498   . 

demise  of  bounds,  498 

devolution  of  tin-bounds  upon  executors,  498 

dish,  render  of,  to  owner  of  soil,  496,  497 

estate  of  bounder  is  chattel  real,  496 

evidence,  admissibility  in,  of  blowing-house  entries,  497  n. 

exclusion  of  co-adventurer  for  non-performance  of  duties,  498 

farm-tin,  498 

fine  for  forcible  entry,  500  n. 

formerly  payable  to  owner  of  soil,  497  n. 

fraud  by  co-adventurers,  499 

havens  and  ports,  protection  of,  501 

inclosed  lands  when  anciently  bounded,  right  of,  in,  496 

not  anciently  bounded,  no  right  of,  in,  496 

injunction  in  trespass,  500 

land  which  may  bo  subject  to  custom  of,  494,  495 

land  dole,  497  n. 

legacies,  liability  of  tin-bounds  for  payment  of,  498 

malicious  diversion  of  water,  500 

measurement  of  ground  of  supposed  trespasser,  500 

mill,  diversion  of  water  from  ancient,  500 

owners  of  soil  and  tinners,  mutual  rights  of,  494 — 498 

penalties  for  non-renewal  by  keepers  for  others,  497 

possession,  delivery  of,  495 
writ  of,  495 

pot-water,  disturbance  of,  500 

priority  of  entry,  property  depends  on,  until  verdict  to  contrary, 
499 

private  lands  anciently  bounded,  right  of,  in,  496 
rights  of,  dc  novo  in,  495 

proclamations  in  Stannary  Courts,  495,  496 

profit  a  prendre,  doubtful  whether  right  of,  is,  502,  503 

rateability  of  person  entitled  to  dish,  497,  635 

receiving  farm-tin,  498,  G85 

recovery  of  possession,  496 

renewal,  annual,  497 

penalties  for  non-renewal  by  keepers  for  others,  497,  498 
subsequent  renewal  in  case  of  default,  497 

rivers,  prohibition  of  injury  to,  or  to  adjoining  lands,  501 
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Tin-bounding  in  Cornwall, 

sale  of  interest  and  notification  of  purchaser,  499 
sand,  right  to  discharge,  into  streams,  501 
settlement  of  bounds,  498 
streaming  for  tin,  500,  501,  502 
supply  of  goods  by  co-adventurers,  499 
tinner,  right  of,  confined  to  working,  495 
toll-tin,  render  of,  to  owner  of  soil,  496,  497 
transfer  of  bounds,  498 
trespass,  damages  for,  499,  500 

measurement  of  ground  in  case  of,  499,  500 
trial  and  injunction  in  case  of,  500 
unity  of  possession,  none  by  owner  being  also  bounder,  501 
imwrought  bounds,  rights  of  other  tinners  as  to,  499 
validity  of  custom,  502,  503 
waste  land,  bounding  in,  495,  496 

water  brought  to  surface  by  tin-bounders,  diversion  by  intermediate 
owner  of,  459 
no  right  to  discharge,  501 
right  to  use  and  divert,  451,  452,  500,  501 

no  right  to  cause  flow  from  other  lands  over  lands  bounded, 

500 
use  by  bounders  enuring  for  benefit  of  land  owner,  456, 
500,  501 
right  to  wash  minerals  &c.  by  means  of,  461,  501 
working,  bounder  must  not  cease,  498 

duties  of  co-adventurers  as  to,  498,  499 
Tin-bounding  in  Devonshire, 

bounders  and  other  tiniiers,  mutual  rights  of,  504,  505 

co-adventurers,  mutual  rights  of,  504 

collusion  with  stranger  as  to  pitching  new  bounds,  504 

contribution,  duties  of  co-adventurers  as  to,  504 

devolution  on  heir-at-law,  504 

dig  tin,  right  to,  503 

dish,  render  of,  to  lord  of  soil  and  tenant  in  occupation,  504 

entry  of  "  pitch  "  in  books  of  Stannary  Courts,  505 

estate  of  bounder  is  in  fee  simple,  503 

fraud  as  to  pitching  new  bounds,  504 

havens  and  ports,  protection  of,  505 

infant  heir,  504 

occupiers  of  soil  and  tinners,  mutual  rights  of,  503,  504 

owners  of  soil  and  tinners,  mutual  rights  of,  503,  604 

"  pitching  "  by  other  tinners,  504,  505 

fraud  as  to,  504 
proclamations  of  pitches  in  Stannary  Courts,  505 
renewals,  604 

streamers  for  tin  may  not  injure  other  tinners,  505 
transfer  of  bounds,  504 
trespass,  505 

unrenewed  bounds,  504,  505 
valid,  custom  of,  frequently  not.  505 

water,  no  right  to  divert,  and  dig  trenches  over  lands  of  others, 
452,  505 
right  to  carry,  to  and  from  works,  505 
will,  tin  bounds  may  be  devised  by,  504 
workings,  duties  as  to,  towards  owner  of  soil,  504 
of  co-adventurers  as  to,  504 

TINNERS.     (See  Stannary  Courts  ;  Tin-bounding.) 
ancient  charters  of,  487 

TINTAGEL,  48 

TITHE   COMMUTATION   ACTS.     (See  Tithes.) 
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TITHES.     (See  Derbyshire  Eights  dx. ;  Durham;   Yorkshire.) 
inspection  of  mine  in  action  for  account  of,  591 

mineral  tithes  may  be  made  subject  of  parochial  agreement  under  Tithe 
Commutation  Act,  2  &  3  Vict.  c.  62,  638 
not  within  Tithe  Commutation  Act,  6  &  7  Will.  4,  c.  71, 
638 
of  mines  &c.  not  due  of  common  right  or  except  by  custom,  588,  638 
payment  of,  enforceable  by  action  for  account,  588,  591 

TITLE.     (See  Abstract  of  Title;  Contract;  Establishment  of  Title;  Limita- 
tions, Statutes  of ;  Frcscription.) 
action  of,  in  Barmote  Courts,  587.     (See  Barmote  Courts.) 
covenants  for.     (See  Lease  (quiet  enjoyment). ) 

infringement  of,  by  subsistence  of  mining  lease,  225,  226 

where  sale  of  surface  and  subsequent  injury  by  previous 

workings,  225 
where  sale  of  surface,  and  subsequent  injury  by  subse- 
quent workings,  224,  225 
discovery  of,  612 

indemnify  for  demising  stranger's  mine,  liability  to,  254 
Limitations,  effect  of  Statute  of,  on  breach  of  covenants  for,  225 
trespass  by  stranger  is  no  infringement  of  covenant  for  quiet  enjoy- 
ment, 226 
working  rights,  grant  of,  sometimes  equivalent  to  covenant  for,  254 

TITLE  DEEDS, 

inspection  of,  in  action  of  trespass,  612 

TOLLS, 

devolution  of  power  to  take  up  future  rent,  506 

where  reserved  as  rent  by  tenant  for  life  under  power,  506 

TOLL-TIN,  496,  497 

TONNAGE  ROYALTY,  234.     (See  Royalty.) 

TORT.     (See  Cost-booh  £c.  Comps. ;  Death ;  Trespass.) 

TRADE.     (See  Trade  Allowances  ;   Trader  dx.) 

mines  always  regarded  as  a  species  of,  69,  127,  151,  206,  239,  271,  278, 
594,  602,  609 
cr(jo  suit  to  establish  title  maintainable  although  legal  estate  not 
outstanding,  594 
fire-engine  erected  by  tenant  for  life  or  in  tail  devolves  as  per- 
sonalty, 278 
partner  may  not  insist,  in  action  for  dissolution,  on  taking 
share  of  co-partner  at  valuation,  151 
showing  exclusion  or  waste  or  disagreement  may  have 
receiver  and  manager,  127 
possession  not  arranged,  where  time  for,  purchaser  entitled  as 

from  comniencenu-nt  of  month  or  week  of  paj-ment,  206 
reversioner  may  have  account  against  lessee,  239 

or  remainderman  may  have  account  against  tenant 
for  life  or  years,  69 
trespass,  account  always  lay  in  respect  of,  602 

injunction  always  maintainable  to  restrain,  609 
mining  concci'ns  not  mercantile  for  all  j'urposes,  126 

e.g.  any  partner  may  obtain  account  against  others  without  seeking 
dissolution,  125 
winning  of  minerals  not  a  business  within  s.  4  of  Comp.  Act  1862.  .274  n. 

TRADE  ALLOWANCES 

not  included  in  "  actual  costs  and  expenses,"  60S 
•'  disbursements,"  608 
"  just  allowances,"  608 

TRADER  UNDER  BANKRUPTCY  ACTS,  271—274 

TRAMWAYS.     (See  Roadivays ;  Sui>i)ort ;  Tramivays  Act  1870.) 

;j  h  2 
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TRAMWAYS  ACT,  1870, 

rights  to  mines  not  affected  by,  311 

TRANSFER, 

Cost-book  and  Stannary  Companies, 

authority  to  purser  to,  how  given,  535 

benefits  of  membership,  registered  owner  may  alone  be  entitled  to, 

537 
blank  for  name  of  transferee,  effect  of  leaving,  536 
call  made  before  blank  supplied,  effect  where,  536 
calls  paid,  stann.  comp.  need  not  recognise  transfer  until,  538 
payable  by  transferor,  transferee  not  liable  for,  537 
registered  owner  alone  liable  ^jj'i.  fac.  for,  537 
contracts, 

abstract  of  title  to  mine,  pur.  of  c.-b.  shares  not  entitled  to,  534 

unless  where  vendor  has  interest  in  land,  534 
evidence  of  usage  that  delivery  of  c.-b.  shares  andpayt.  simult., 
535 
showing  subject-matter  of  purchase  and  that  he  will 
get  valid  title,  purchaser  of  cost-book  shares  entitled 
to,  534 
fraud.     (See  Fraud.) 

Frauds,  Statute  of.     (See  Frauds,  Statute  of.) 
contributions  payable  by  ti'ansferor,  transferee  not  liable  for,  537 

registered  owner  alone  liable  pri.  fac.  for,  537 
contributories,  registered  owner  alone  may  be  liable  to  be  on  list 
of,  537 
transferor  and  transferee  not  both  liable  as,  538 
damages  for  refusal  to,  536 

debts  payable  by  transferor,  transferee  not  liable  for,  537 
dissolve  company,  transfer  of  shares  will  not,  532 
entry  in  cost-book  is  2^1'i.  fac.  evidence  of,  536 

not  sufficient  to  dispose  of  shares,  536 
forfeiture,  transferee  not  liable  to,  for  non-payment  of  calls  &c. 

payable  by  transferor,  537 
fraud  a  bar  to  specific  performance,  536.     (See  Fraud.) 
fraudulent,  when  transfer  of  stannary  shares,  538 

effect  of  acquiescence  by  comj)any,  538 
holding  out  as  member,  effect  of  transferor,  537  n. 
indemnify  transferee  as  to  fut.  transactions,  agreet.  by  transferor 

to,  538 
mortgage,  effect  of  transfer  by  way  of,  537  n.,  538 
nominee,  purchaser  of  cost-book  shares  in  name  of,  539 
parol  contract  for  transfer  of  cost-book  shares  generally  good,  535 

transfer  of  cost-book  shares  generally  good,  535 
part  of  share,  stannary  company  need  not  recognise  transfer  of,  533 
partnership  provision  that  partner  may,  effect  of,  538 
past  transactions,  transferee  may  agree  to  become  liable  for,  537 
or  may  recognise  or  adopt  them,  537 
third  parties  not  affected,  537  n.,  538  n. 
power  of  cost-book  member  to,  532 
registration  of,  immat.  as  between  the  parties,  536 
rescission.     (See  Fraud.) 
specific  performance  for  refusal  to,  538 
stamp,  registered  transfer  valid  without,  536 

request  or  authority  to  purser  to  register  requires  6d.,  536 
penalty,  536 
usage  that  delivery  of  cost-book  shares  and  payt.  simult.,  evid.  of,  535 
usual  mode  of  contracting  for  transfer  of  cost-book  shares,  535 
transfer  of  cost-book  shares,  535 
Derbyshire  Rights  and  Customs, 
High  Peak, 

consideration  for,  582 
entry  of — effect  of  entry,  582 
form  of,  582 
power  of,  582 
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Derbyshire  Rights  and  Customs, 
other  districts, 
entry  of,  583 
power  of,  583 

priority  of  entered  documents,  583 
Gloucestershire  Rights  and  Customs, 
by  galee  or  lessee,  560,  561 
delay  fatal  to  enforcing  contract,  561 
nunc  pro  tunc  entries  of,  561  n. 
registration  of,  561,  561  n. 

invalidity  of  unregistered,  561 
refusal  by  gaveller  to  register,  561 

purchaser  may  ascertain  whether  payments  in  arrear,  561 
renewals  of  quarry  leases  to  assignees  of  miners,  561 
partnership, 

any  partner  at  will  may  transfer  his  share,  149,  150 
for  term  may  transfer  his  share,  149,  150 
effect  of  transfer,  149,  150 
tin-bounds,  498,  504 

TRANSFEREE.     (See  Transfer.) 

TRANSFEROR.     (See  Transfer.) 

TREASURE  TROVE, 

rights  of  Crown  as  to,  410  n.,  427 

TREES.     (See  Timber.) 

TREMATON,  48 

TRESPASS.     (See  Limitations,  Statutes  of.) 

account,  injured  person  who  has  right  of  possession  may  have,  603 

property  may  have,  601,  602 
form  of,  603  n. 
allowance  for  expenses  of  working,  604,  605 
Barmote  Courts,  action  of,  in,  577,  587 
concealed  fraud,  613 
consequential  damage,  607 
constructive  possession,  remedies  of  person  with  mere,  602 

what  is  constructive  possession,  602.     (See  Constructive  Possession.) 
co-owner,  by,  122 

copyholder  "and  lord,  damages  for  trespass  divisible  between,  609 
may  have  trespass  or  account,  603 

for  wrongful  workings  by  lord,  86 
death  of  wrongdoer,  how  far  remedy  lost  by,  614,  615.     (See  Death.) 
directions  trespass  committed,  liability  of  persons  under  whose,  601 
discovery  of  deft.'s  title,  612 

employer  may  be  liable  for,  as  sharing  profits,  600 

equitable  waste,  76  ■         ■       r  i 

expenditure  followed  by  delay  may  bar  right  to  interloc.  injunction,  614 
Forest  of  Dean,  trespass  in,  569 
harbour  company,  whether  remedy  against,  where  no  power  to  work, 

600  n. 
injunction  to  restrain,  usuallv  obtainable,  609,  010,  614 

form  of,  610  n. 
inquiry  for  ascertaining  value  of  minerals  abstracted,  003  n. 
inspection,  610—012.     (See  Inspection.) 
interest,  603 

issue,  if  necessary,  directed  to  ascertain  fact  of,  600  n. 
joint  liability  for  damage  where  two  or  more  persons  guilty  of,  001 
lessee,  for  wrongful  workings  by,  09  ,  ,.  r      rr^a 

life  or  years  entitled  to  work,  damages  how  applied  where  tenant  ior,  OUB 
not  entld.  to  work,  damages  how  applied  where  t.  for,  008 
t.  for,  impeachable  of  waste  may  have  trespass  or  acct.,  04, 

603 
wrongful  workings  by,  trespass  for,  09 
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Limit.,  loss  of  remedy  through  Stats,  of,  G12 — 014.   (See  Limit.,  Sfats.  of.) 

lord,  for  wrongful  workings  by,  86 

loss  of  remedy  for,  012 — 615 

measure  of  damages,  412,  413,  603—608,  add.  to  p.  606.     (See  Meas.  of 

Damages.) 
mode  of  dealing  with  damages  against  trespasser,  608 
money  had  and  received,  action  for,  where  minerals  sold,  601.     (See 

Money  Had  and  Received.) 
mortgagee,  96,  601,  606,  607.     (See  Mortgaqc.) 

open  mine,  working  by  way  of  trespass  does  not  constitute  mine  an,  85 
part  in  wrongdoing  without  sharing  profits,  liability  of  persons  taking, 

600 
partner  may  be  liable  for,  as  sharing  profits,  600 
]30ssession,  injured  person  with  right  of,  may  have  trespass  or  account, 

603 
pri.  fac.  remedy  for,  600 
profits  of,  liability  of  person  who  shares,  600 
property,  reniedies  of  injured  person  with  right  of,  601,  602 
person  presumed  to  have  right  of,  602 
when  presumption  will  be  made,  602.     (See  Constructive  Pos- 
session.) 
quiet  enjoyment,  trespass  by  stranger  no  breach  of  covenant  for,  226 
railway  company  liable  for  wrongfully  entering  on  minerals,  600 

whether  liable  for  wrngfl.  wrkng.  of  mnrls.,  600  n. 
rateable,  trespasser  may  be,  635 

receiver  and  manager,  appointment  of,  when  title  disputed,  610 
referee,  account  may  be  taken  by,  603  n. 
release  given  in  ignorance,  remedy  not  lost  by,  612 
remainderman  on  coming  into  esse  may  have  remedy  for  previous,  600 
reversioner  on  lease  may  have  remedy  for,  603 
support,  liability  for  withdrawal  of,  607 

extent  of,  as  compared  with  person  lawfully  working,  613, 614 
not  necess.  to  allege  right  of,  for  artificial  weight  where  working 
by  trespasser,  294  n. 
ten.  for  life,  for  improper  workings  by,  69 
threat  to  commit,  injunction  niay  be  had  on,  610 
tin-bounds,  499,  500,  505 
trade,  mines  are  a  species  of,  602 
trespass,  injured  person  with  right  of  jjossession  may  bring,  603 

property  may  bring,  601 
use  and  occupation,  no  action  for,  where  minerals  wrongfully  abstracted, 

602  n. 
will,  tenant  at,  may  have  trespass  or  account,  603 
year  to  year,  tenant  from,  may  have  trespass  or  account,  003 

TRESPASSER.     (See  Tresixcss.) 

TRIAL.     (See  Barmote  Courts ;  Stannary  Courts.) 

TROVER.     (See  Trcsjmss.) 
co-owner,  by,  122 

death  of  wrongdoer,  effect  of,  614,  615.     (See  Death.) 
equitable  waste,  in  case  of,  76 
interest,  603 

measure  of  damages,  add.  to  p.  606.     (See  Meas.  of  Damages.) 
wrongful  workings,  for,  601 

by  co-owner,  122 
copyholder,  85 
lessee,  69 
parson,  92 
ten.  for  life,  69 
TRUCK  ACTS, 

application  of,  737,  738 
artificer,  meaning  of,  738 
who  is,  739,  740 
butty  colliers,  740 
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TRUCK  ACTS— cmtinitcd. 

coin  or  bank  notes,  contract  for  payment  of  wages  to  be  in,  738 

wages  to  be  paid  in,  738 

when  w-ages  not  paid  in,  738 
contract  as  to  deductions,  739,  740 

deduction  of  contribution  to  check  weigher's  remuneration,  G47 
deductions,  wliat  allowed,  738,  739 

audit,  739 
drafts  payable  to  bearer  on  demand,  payment  in,  738 
education,  rights  as  to  payment  of  school  fees  where  deductions  made 

for,  739 
employer,  meaning  of,  738 
exceptions  from  Acts,  738,  739 
labourer  employing  others  under  him,  739,  740 
materials  for  mining  purposes,  supply  of,  738,  739 
medicine  or  medical  attendance  or  fuel,  supply  of,  738,  739 
penalties  under,  739 
poundage  discount  or  interest,  738 
sharpening  tools,  739 

TRUNK, 

malicious  injuries  to,  G18 — G20 

TRUST,  CONSTRUCTIVE,  130,  131,  133 
delay  in  enforcing,  133,  134 
forfeited  gales,  on  re-gales  of,  562 
tin-bounds,  on  renewal  of,  499 

TRUSTEE.     {See  Bankruptcy.) 

mortgage  of  land  containing  mines  or  quarries,  may  not  lend  on,  147 
not  included  in  "  other  persons  interested  in  minerals  "  in  Coal  Mines 

and  Met.  Mines  Acts,  660,  711 
Power  to  Lease, 

after-acquired  property  and  subsequent  acquisition  of  mmes,  power 

implied  from  covenant  to  settle,  184 
cottages,  power  should  be  given  to  build,  18.5 
defective  execution  aided,  right  of  lessee  to  have,  187 
donee  of  power,  tenant  for  life  usually  made,  183 
duration  of  lease  should  be  specified,  186,  187 

express  powers,  183 — 187  ^^ 

"  for  such  terms  or  number  of  years  "  as  "  shall  seem  reas.  and  pper., 

186 
land  includes  mines  or  quarries,  power  to  lease,  172 
liberties,  what,  mav  be  granted,  185  i  ^     j   i  oc 

usual  in  district  may  solve  difficulty  when  not  defaned,  185 
new  ms.  whether  may  be  leased,  184,  185 
no  power  7»i. /ac.  to  grant  mining  lease,  182 

immat.  that  direction  to  pay  rents  to  tenant  for  life,  182 
ore-rent,  187 
peppercorn -rent  by  way  of  mortgage,  187 

further  advance,  187 
power  to  lease  mines  following  life  estate,  effect  of,  18G 

.simpliciter,  effect  of,  18G 
sale,  mining  lease  equivalent  to,  183 
Scotland,  183,  183  n. 

sell  does  not  authorise  lease,  power  to,  182 
Settled  Estates  Act,  182,  183 

Land  Acts,  183 
time  when  power  cxerciscable,  18G 
two  contiguous  estates,  one  lease  of,  183 
"  usual  powers,"  power  prob.  implied  from  direction  in  articles  as  to, 

wayleaves  &c.,  power  to  lease  lands  not  authorise  lease  of,  185 
Power  to  Sell  or  Purchase, 

beneficial  for  all  parties,  power  to  i>urchase  where,  147 
Court,  sanction  of  purchase  by,  148 
donees  of  power,  who  should  be,  148 
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Tn^ST'E'E— continued. 

Power  to  Sell  or  Purchase, 
express  powers,  148 

forms  of  powers,  148  n. 
no  power  in  general  to  purchase  land  contg.  mines  or  quarries,  147 
to  sell  land  containing  mines  or  quarries,  146 
excepting  mines,  146 
"rent  and  reservations,"  meaning  of,  in  power,  148 
"reservations,"  meaning  of,  iu  power,  148 
Settled  Estates  Act,  146 
Land  Acts,  146 
power  to  work, 

donees  of  working  powers,  trustees  (if  any)  should  be,  79 

form  of  power,  79  n. 
new  mines  or  quarries,  no  power  to  work,  78 
no  power  mero  motu  to  work,  78 

open  ms.  or  qs.,  power  to  work  for  infant  under  Conv.  Act,  78 
application  of  produce,  78 
sale  exchange  partition  and  enfranchisement  with  exception  of  minerals 

under  Trustee  Act  1893.  .146.     (See  Trustee  Act  1893.) 
to  preserve  contingent  remainders,  account  at  instance  of,  69 

injunction  at  instance  of,  73 

TRUSTEE  ACT  1898, 

s.  44  in  cxtcnso,  146,  147 

exception  of  minerals.  Court  may  authorise,  on  sale  exchange  partition 

or  enfranchisement,  146 
mortgagee  may  apply  under,  148 

particular  sale,  order  may  be  made  without  reference  to,  147 
Xoetition,  application  by,  147 

on  whom  to  be  served,  147,  148 
powers  of  working  &c.,  146 
Settled  Land  Acts,  powers  not  affected  by,  147 
trustee  may  apply  under,  146 

TRUSTS  (SCOTLAND)  ACT  1867, 

lease  under,  does  not  constitute  mine  open,  34,  183 
whether  mines  can  be  leased  under,  183  n. 

TURBARY,  COMMON  OF,  104.     (See   Custom;    Mcrton,   Statute  of;   Pre- 
scription.) 

TURF, 

right  of  ten.  for  life  to  dig,  58,  63 

TURNPIKE  ACTS.     (See  Higliicays.) 

TYBESTA,  48 

TYWARNHAILE,  48,  189.     (See  Dul-e  of  Cornwall.) 

.  TYWARNHAILE  TYAS,  48,  188,  189.     (See  Duke  of  Cornwall.) 

ULTRA  VIRES.     (See  Harbour  Comimnics ;  Powers;  Railway;  Trespass.) 
U]\IPIRE.     (See  Arbitration.) 

UNCERTAINTY.     (See  Specific  Performance.) 
in  contract, 

"  coals  &c.,"  200 

"  lying  under  land  to  be  hereafter  defined,"  198,  199 

"  lying  under  the  lands  of  T.  situate  at  P.,"  199 

"  minerals  &c.,"  200 

"  supposed  to  be  eighty-three  acres  or  thereabouts,"  199 
of  mining  operations.     {See  Delay ;  Speculative  dx.) 

"  UNDER," 

construction  of,  15 
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"UNDEEGONE"  COALS,  590 

UNINCORPOEATED   COMPANIES.     (See  Cost-book  die.  Comns. ;  Stannary 
Courts.) 

UNITY  OF  POSSESSION, 

in  water  rights  under  custom  of  tin-bounding,  501 

UNIVERSITIES  AND  COLLEGE  ESTATES  ACT, 

building  and  repairing  leases,  193 

buildings  offices  or  gardens,  convenient  enjoyment  of,  not  to  be  pre- 
judiced, 193 

incidental  lands  buildings  rights  and  easements,  193 

licences,  193 

new  and  open  mines  may  be  leased,  193 

rents,  application  of,  194 

statutory  requirements  to  be  complied  with,  193,  194 

surrenders  and  renewals,  193 

Univs.  and  Colls,  of  Oxford  Cambridge  and  Durham  and  Colls,  of  Win- 
chester and  Eton  may  lease  mines  &c.  under,  for  60  yrs.,  193 

UNOPENED  MINE  OR  QUARRY.     (See  Nciu  Mine  or  Quarry.) 

UNPAID  PURCHASE  MONEY.     (See  Purchaser.) 

UNREGISTERED    COMPANIES.      (See  Cost-book  dc.  Comps.;    Stannary 
Courts.) 

UNSOUND  MIND.     (See  Lunatle.) 

UNWATERING  MINES, 

under  Derbyshire  custom,  588,  589 

"  UNWORKABLE," 

meaning  of,  245,  24G 

USAGE.     (See  Custom.) 

USE  AND  OCCUPATION.     (See  Licence.) 

no  action  for,  where  minerals  wrongfully  abstracted,  G02  n. 

USER.     (See  Containing  Chamber;  Co-oicner;  Custom;  Derbyshire  Rights  etc. 
[surface) ;  Partner ;  Prescription.) 
copyholder  may  pri.  fac.  use  space  created  by  lord's  workings,  99 — 101 
drainage  of  adjoining  mine,  right  of  user  of  demised  mine  for,  82,  83,  232 

mine   excepted   from   grant 
for,  SO 
grant  in  fee  excepting  mines,     (^ec  Airways ;  Pioachrajis ;   Water.) 
grant  in  fee  excepting  surface,  similar  principles  applical)le  to,  80 
lessor  excepting  niines  in  similar  position  to  grantor  excepting  mines,  80 
life  of  years,  tenant  for,  of  land  containing  mines,  right  of  user  of,  82 
lord  of' manor  may  not  piri.  fac.  dig  pits  or  deposit  rubbish  on  surface,  99 

use  surf,  or  subsoil  for  carre.  of  mnrls.,  99 
form  of  injunction,  101  n. 

interlocutory  injunction,  99  n. 
minerals,  principles  applicable  where  grant  or  exception  of,  80 
Neighbours, 

assignment  of  liberties,  412 

bond  fide  user,  implied  right  confined  to,  410,  411 

compensatn.,  mode  of  estimating,  where  u.ser  sabj.  to  making,  411, 

412 
Cornwall  Submarine  Klines  Act,  41G 
Crown  Lands  Act,  410,  417 

whether  may  dig  pits  on  surface  to  work  mines  royal,  409, 
410 
damages,  measure  of,  412,  413.     (See  Measure  of  Damages.) 
mode  of  dealing  with,  where  surface  settled,  421 
unlawful  user,  for,  412,  413 
dangerous  user,  418 
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USER — continued. 
Neighbours, 

destructive  user,  419,  420.  {See  Quarrying  ;  nail,  and  Wat.  CI.  Acts. 

Duke  of  Cornwall  and  assessional  manors,  414,  415 

engines  or  engine-house,  erection  of,  409 

fence  shafts,  duty  of  mine  owner,  who  sinks  them,  to,  418 

implied  liberties,  79,  408 

available  when  express  liberties  invalid,  412 
not  affected  by  express,  412 
Inclosure  Acts,  413,  414,  414  n. 
injunction  upon  mere  claim  of  right,  419 
invalid  liberties,  412 
Ireland,  lands  in,  417,  418 

necessary,  implied  right  confined  to  things,  410 
necessity,  rights  incident  to  way  of,  408,  408  n. 
once  for  all,  implied  liberty  must  be  exercised,  409 
ordinary  course,  implied  liberty  confined  to  user  in,  411 
ponds,  construction  of,  409 

purchasers  to  view,  no  implied  right  to  introduce,  411 
quarrying,  no  right  of,  unless  under  clear  grant,  419,  420 
restrictions  as  to  exercise,  construction  of,  411 
royal  ms.,  whether  Cr.  may  dig  pits  to  work,  409,  410 
sough  pits  for  repairs,  right  to  make,  409 
streaming  for  tin,  501,  502 

surface,  m.  owner,  nmy  pri  fac.  go  on,  and  dig  pits  and  get  mnrls. 
408 
no  right  of  deposit  on,  for  purposes  of  sale,  411 
right  to  fix  necessary  machinery  on,  408,  409 
lay  minerals  or  rubbish  on,  409 
trees  on  land  of  lessor,  no  implied  right  of  felling,  411 
outstroke,  whether  lessee  may  work  by,  231,  232.     (See  Ontstroke.) 
roadway  for  foreign  minerals,  grantor  excepting  m.  may  use  subsoil  as, 
79—82 
minerals,  lord  of  manor  mav  not  use  surface  or  subsoil  as, 
99,  100 
and  right  for  manorial  minerals  not  justify  right  for  foreign,  100, 
101 
simple,  rights  of  user  of  tenant  in  fee,  79 
statutory  severance,  right  of  user  where,  80 
tail,  rights  of  user  of  tenant  in,  79 
ventilation  of  adjoining  mine,  right  of  user  of  demised  mine  for,  232 

m.  excepted   from  grant 
for,  80 
water,  right  of  grantor  in  fee  excepting  m.  to  approp.  and  use,  80,  453, 

453  n. 
will,  right  of  user  of  tenant  at,  82 
year,  right  of  user  of  tenant  from  year  to,  82 

USES,  STATUTE  OF.     (See  Lease ;  Licence.) 

"USUAL   AND  CUSTO^NIARY   MINING   CLAUSES,"   211.     (See   Specific 
Performance.) 

"  USUAL  AND  MOST  APPROVED  WAY," 

effect  of  covenant  to  work  in,  as  regards  support,  313 

USUAL  MODE  OF  WORKING, 

lessee  bound  to  work  in,  independently  of  covenant,  24G  n. 
mine  owner  at  liberty  to  work  under  Rail.  CI.  Act,  must  work  in,  351, 
381 


VACUUM.     (See  Containing  CJionibcr.) 

VALUATION.     {See  I'artncr.) 

VALVES, 

safety,  for  steam  boilers,  677,  G78,  721 
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VEIN, 

definition  of,  in  Derbyshire  Acts,  571 

definitions,  non-statutory,  of,  1 

mine  and,  distinction  between,  2 

"  pits  and  veins,"  construction  of  devise  of,  2  n. 

primary  sense  of,  excludes  openness,  2 

secondary  senses  of,  2 

space  created  bj-  workings  jjrobably  included  in,  8 

vacuum  after  working  probably  included  in,  8 

VENDOR.     (See  Purchase):) 

subsidence  from  workings  by,  who  liable  for,  402,  402  n. 
working  subsequently  to  contract  is  liable  for  proceeds,  98 

VENTILATION.     (See  Ainoays ;  Coal  Mines  Beg.  Acts ;  Inflammable  Gas 
Met.  Mines  Reg.  Acts.) 

VERBAL.     (See  Cost-book  d'c.  Comps. ;  Frauds,  Statute  of ;  Licence.) 

VERDERERS.     (See  Gloucestershire  Bights  dx.) 

VICAR.     (See  Parson.) 

VICE-WARDEN.     (See  Cost-book  dx.  Comps. ;  Duke  of  Cornivall ;  Stannary 
Courts  ;   Tin-bounding.) 

VICTORIA, 

Crown  grant  of  lands  in.  does  not  pass  gold  or  silver  mines,  591 
mining  rights  and  Courbs  of  Mines  in,  592  n. 

VIEWS  OF  MINES.     (See  Inspection.) 

under  Derbyshire  custom,  575,  57G,  587,  588 

VOTING.     (See  Cost-book  dc.  Comps.) 

WAGES.     (See  Coal  Mines  Beg.  Acts;  Met.  Mines  Beg.  Acts;  Truck  Acts.) 

of  miners  &c.    in  stann.  comp.,    523,  524,  545,  546.      (See    Cost-book 
dx.  Comps. ;   Winding  Up  dx.) 

WAGGON-WAY, 

malicious  injuries  to,  CIS — G20 

WAKEFIELD, 

right  of  property  in  mines  and  quarries  in  manor  of,  44  n. 

WAIVER,     (See  Acquiescence  ;  Delay.) 

WALES, 

cost-book  companies  in,  508 
inspectors  of  coal  mines  in,  GGO 
met.  mines  in,  735 
Prince  of.     (See  Duke  of  Cornwall.) 

WAPENTAKE  OF  WIRKS WORTH,  570  et  seg. 

WARDEN  OF  THE  STANNARIES, 

former  appellate  jurisdiction  of,  491  n. 

WASTE.  (See  Conveyancing  dx.  Act;  Co-owner;  Copyholder;  Curtesy, 
Tenant  by ;  Custom  ;  Customary  Freeholder  ;  Doivress  ;  Jointress  ; 
Lease ;  Life  or  Years,  Tenant  for ;  Mortgage  ;  Parson  ;  Prebendary  ; 
Prescription;  Simple,  Tenant  in  Fee;  Tail,  Tenant  in;  Trustee; 
Wastes.) 
by  the  vendition,  GG 

commoners  restrained  from  committing,  104 
equitable,  7G,  77 

Limit.,  effect  of  Stat,  of,  7G,  77 
remedies  for,  7G 
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^YAST'El—coniinucd. 
legal,  G8  ct  scq. 

measure  of  damages,  70,  71 
remedies  for,  G9,  70,  73,  7-1 
without  impeachment  of,  67,  68 

WASTES.      (See  Custom;  Inclosure  Acts;    Inclosures ;   Merton,  Statute  of; 
Prescription.) 
meaning  of  waste  land,  223 
property  in, 

evidence,  admissibility  in,  of  acts  of  ownership  in  action  respecting, 

46 
general  words  in  conveyance  of,  will  pass  mines  although  existence 

unknown,  217 
lord  has  pri.  fac.  right  to  mines  and  quarries  in,  46,  87,  88 
sand  pits  or  gravel  pits  in,  may  be  copyholds,  164 
tenants,  right  of  property  in  mines  &c.  may  be  shown  to  be  in,  47 
workings  in, 

injunction  on  mere  claim  of  right  to  work  wrongfully,  88,  89 
form  of,  89  n. 

jurisdiction  of  County  Court,  89 
lord  may^jri. /rtc.  open  mines  or  dig  brick  earth  gravel  &c.  for  use 
or  sale,  87,  88,  118  n. 
and  may  authorise  other  person  not  being  lessee,  88 
withdraw  support  from  surface,  293,  306 
may  do  so  by  custom,  305,  306 

right  depends  on  property  not  on  Statute  of  IMerton, 
88 
must  leave  sufficient  common,  88,  113  n.,  293 

and   probably  liable  if  commoners'  beasts  injured  through 

workings,  88 
but  sufhciency  for  substantial  period  pri.fac.  evidence  of 

actual  sufficiency,  88 
onus  on  commoners  to  show  lord  acting  improperly,  88 
tin-bounding  in,  495,  496 

WATER.     {See  Coal  Mines  Reg.  Acts ;  Derbi/sliirc  liiglitsdx.  ;  Gloucestershire 
Eights  etc.;  Lease;  Old   Hail,  and  Can.   Acts;  Pits;  Prescription; 
Rail,  and  Wat.  CI.   Acts;    River;    Riv.  Poll.  Prev.  Act;    Support; 
Tin-bounding  ;    User ;   Watei-leave.) 
general  principles  as  to  rights  of  neighbours,  447  n. 
grant  in  fee  excepting  mines, 

grantor  may  appropriate  water  found  in  or  percolating  into  mines, 
80,  454  n. 
use  space  created  by  workings  for  drainage  of  foreign 
mines,  80 
grant  or  exception  of  minerals,  different  principles  apply  where,  80 
malicious  injuries  to  waterways,  617 
Neighbours — Discharge  and  Escape. 

active  interference  in  conveving  w.  from  upper  m.  p)ri.  fac.  wrngfl., 

466 
alterations  in  workings,  no  liability  through  escape  from  natural, 
468,  469 
water  collected  by,  escape  of,  468,  469 
apportionment  of  damage   where  discharge  and   escape  combine, 

478 
artificially,  no  pri  fac.  right  to  permit  escape  of  water  present,  473 

effect  of  vis  major  act  of  God  &c.,  477 
barrier,  effect  of  removal  of,  by  lower  owner  on  right  to  dischai'ge,  466 

complain     of 
e.,  473 
person  wishing  protection  against  escape  should  put  up, 
468 
brings  water  on  his  land,  person  who,  is  bound  to  retain  it,  478 
effect  of  working  by  injured  person,  474 

with  knowledge  of  probable  damage,  474 
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WATEB.— continued. 

Neighbours — Discharge  and  Escape. 

canal,  escape  of  water  from,  338,  339,  340,  341,  387,  387  n. 
channels,  convce.  from  upper  mine  by,  pri.  fac.  wrongful,  465 
construction,  liability  through  improper,  476 
conveyance   from   upper    mine    by   active    interference    _2"''-  fc-c. 

wrongful,  466 
Cornwall,  no  customary  right  in,  to  perpetual  use  of  drainage  adit, 

506 
covenant  with  third  person,  effect  of  contravening,  472 
Crown  mav  have  injunction  to  restrain  removal  of  barrier  agst.  sea, 
471 
rights  of,  under  Cornwall  Submarine  ]Mines  Act,  467 
Crown  Lands  Act,  467,  468 
damage  a  distinct  cause  of  action,  where  fresh,  476 
damages  for  wrongful  discharge  or  drainage  of  water,  478 

measure  of,  479 
damming  up  water  in  upper  mine,  effect  of,  470 
discharge  water  on  ppty.  of  or.  person,  no  pri.  fac.  right  to,  465,  466 
drain  water  from  intended  colliery,  construction  of  liberty  to,  467 
drifts  in  ordinary  course  in  upper  mine,  effect  of  making,  470 
due  course  of  working,  immat.  on  liab.  for  d.  that  owner  acts  in, 

466,  467 
Duke  of  Cornwall,  rights  of,  467 
escape  of  water  present  naturally,  pri.  fac.  right  to  permit,  468 

artificially,  no  pri.  fac.  right  to  permit,  473 
felony,  when  causing  water  to  run  in  mine  is  a,  480  n.,  616 
mine  how  to  be  laid  in  indictment,  617 
punishment  for,  616 
Forest  of  Dean  coal  award,  478  n.     (See  Gloucestershire  RigJits  dr.) 
Gloucestershire  custom,   liability   for   escape   under,   478  n.,  568. 

(See  Gloucestershire  Eights  dx.) 
God,  non-liability  where  escape  due  to  act  of,  477 

effect  of  expediting  escape,  477 
grant,  right  to  discharge  may  be  acquired  by,  467 

to  protection  against  escape  may  be  acquired  by,  477, 478 
gravitation,  2^^''-    f^"^-    I'ight   to   permit  w.  present  naturally  to  e. 
by"  468 
no  pri.   fac.  right  to  permit  w.  present  artifily.  to  e. 
by,  47:3,  474 
Inclosure  Acts,  rights  as  to  water  under,  467 
injunction,  479 

form  of,  479  n. 

immat.  that  no  special  injury  can  be  done,  479 
mandatory  to  stop  up  aperture,  479 
on  interlocutory  application,  479 

form  of,  479  n. 
special  referee,  may  be  carried  into  effect  under,  479 
not  where  compliance  impossible,  479 

prescribed  remedy  is  compensation,  478 
injured  person,  no  liability  when  escape  due  to  default  of,  477 
inspection  of  property  of  Tiuighbour,  480 

forms  of  order,  480  n.,  611  n.,  612  n. 
intercepted  water  from  reaching  property,  no  lial)ility  to  prevent,  471 
knowledge  of  probable  damage,  effect  of  working  with,  474 
lessee,  rights  and  liabilities  of,  282,  248,  249,  253,  254.    (See  Lea^e.) 
lower  mine,  no  pri.  fac.  right  to  discharge  water  into,  4C)6 
pri.  fac.  right  to  permit  escape  into,  468,  469 
maintenance,  liability  through  improper,  476 
mandatory  injunction  to  st-jp  up  aperture,  479 
measure  of  damages,  where  lessee  has  short  term,  479 
natural  user  of  propertv  and  damage,  no  liab.  for  e.  where,  468—471 
workings  or  afterations,   no  liabilitv   for  escape  through, 
468,  469 
escape    of     water    collected    by, 
468,  469 
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Neighbours — Discharge  and  Escape. 

naturally,  2^^'i-  /«c.  right  to  permit  escape  of  water  present,  468 
negligence,  absence  of,  immat.  on  liability  for  discbarge,  46G 

escape,  474 
effect  of,  in  entailing  liability,  468,  473 
non-natural  user  of  property  and  damage,  liability  where,  472,  473 
escape  by  different  channel  or  at  different  time,  472 
in  greater  quantities,  472 
non-natural  user  of  property  and  no  damage,  no  liability  where,  471 
nuisance,  abatement  as  a,  of  invasion  of  water,  480 

effect  of  trespass  on  land  of  third  person,  480 
when  necessary  to  choose  less  mischievous  mode,  480 
option  to  purchase  minerals,  canal  co.  not  bound  to  exercise,  even 

though  result  may  be  to  drown  mine,  338,  339 
ordinary,  person  causing  damage  must  show  operations  to  be,  472 
pipes,  conveyance  from  upper  mine  by,  ^jri.  fac.  wrongful,  466 
Prescription  Act,  right  to  discharge  may  be  acquired  under,  467 
prescription,  whether  protection  against  e.  may  be  acquired  by,  478 
proper,  person  causing  damage  must  show  operations  to  be,  472 
prudent,  person  causing  damage  must  show  operations  to  be,  472 
Public  Health  Act  1875,  effect  of,  on  non-liability  for  escape  of 

sewage,  47.5 
pumping  water  from  lower  to  upper  part  of    upper  mine,  effect 

of,  466 
quarrying,  effect  on  liability  of  working  upper  mine  by,  470 
Rail.  CI.  Act,  right  under,  to  make  water  communications  between 

severed  mines,  467 
rainfalls,  escape  of  surface  water  produced  by,  469,  470 
reasonable,  person  causing  damage  must  show  operations  to  be,  472 
referee,  giving  effect  to  mand.  injn.  under  superintendence  of,  479 
remedies  in  respect  of  wrongful  discharge  or  escape,  478 — 480 

specially  prescribed  may  have  to  be  used,  478 
remove  water,  no  right  to  enter  on  property  of  other  person  to,  468 
river,  effect  of  tapping  bed  of,  473 
Scotland,  law  of,  as  to  discharge,  466  n. 

escape,  468  n. 
sea,  removal  of  barrier  against,  471 
sewage,  effect  of  Public  Health  Act  1875  on  non-liability  for  escape 

of,  475 
statutory  powers,  effect  of,  on  liabilitv  for  escape,  338,  339,  340, 
341,  475,  476 
compensation  clause,  effect  of,  475,  476 
knowledge  by  plaintiff  of  probable  damage.  474 
works  constructed  or  maintained  improperly,  476 

immat.    that   damage   caused   by   wrongful   act   of    third 
party,  476 
stream,  discharging  into,  where  neighbour  has  riparian  rights,  466 
law  of  Pennsylvania,  466  n. 
effect  of  substituting  new  for  old  course  of,  474 
reproduction  in  new  course  of,  of  old  defects,  474 
surface,  effect  of  flooding  upper  mine  by  removing,  472 
tarn,  effect  of  tapping  a,  473 

third  person,  non-liability  where  escape  due  to,  477 
trespass  of  upper  owner,  effect  of,  on  liability  for  escape,  471,  607 

compensatn.  for  tr.  bars  right  of  subseq.  compensatn.,  471,  607 
unknown  underground  water,  letting  loose,  253,  254 
unreasonable  user,  absence  of,  immat.  on  liability  for  escape,  474 
upper  mine,  no  ^jrj.  fac.  right  to  discharge  water  from,  466 
jJri.  fac.  right  to  permit  escape  from,  468,  469 
part   of   upper   mine,  effect  of  pumping  water  from   lower 
to,  466 
vis  major,  non-liability  when  escape  due  to,  477 
waterleave  rent,  compensation  by  way  of,  for  wrongful  drainage,  479 
amount  how  fixed,  479 
form  of  inquiry,  479  n. 
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Neighbours — Discharge  and  Escape. 

Wat.  CI.  Act,  liab.  under,  for  e.  of  w.  present  artificiallv,  356,  387, 
476 
right  under,  to  make  water  communications  between 
severed  minerals,  467 
way  of  necessity,  escape  through  user  of,  440,  470 
ways  in  ordinary  com-se  in  upper  mine,  effect  of  making,  470 
well,  no  liability  when  water  flows  from,  into  mine,  468 
Neighbours — Fouling. 

artificial  channel,  tio  pri.  fac.  right  to  foul  water  flowing  in,  463,  464 
semble  immat.  whether  injured  prsn.  has  enjoymt.  for  20  yrs.,  464 
person   fouling  is   stranger,    or    owner 
where  flow  begins,  464 
qn<^re  as  to  fouling  by  intermediate  owner,  464 
custom,  right  to  foul  natural  surface  water  may  be  acquired  by,  462 
damages  for  wrongful  fouling,  462,  464 
drainage,  fouling  from  natural,  461  n. 

grant,  right  to  foul  natural  surface  water  may  be  acquired  by,  461 
injunction  to  restrain  wrongful  fouling,  462,  463 

not  necessary  to  j)rove  actual  damage,  462 
measure  of  damages  for  wrongful  fouling,  462 

natural  surface  water,  riparian   owner   may  not  ^jr/.  fac.  foul  or 
alter  quality  of,  461 
fouling  by  other  person  immat.,  461  n. 
percolating  water,  no  irri.  fac.  right  to  foul,  463 
prescription,  right  to  foul  natural  surface  water  may  be  acquired 
by, 461 
either  at  common  law  or  under  Act,  461 
Rivers  Pollution  Prevention  Act,  464,  465.    (See  Riv.  Poll.  Prev.  Act.) 
undefined  channel,  no  p-i.  fac.  right  to  foul  water  in,  463 
Neighbours — Support. 

barrier,  lessor  of  superjacent  mines  may  not  work  subjacent  so  as 

to  withdraw  support  from,  and  let  in  water,  290 
support  by  water,  399—401.     (See  Sii2)port.) 

where  land  naturally  covered  by  water,  293 
Neighbours — Using,  Abstracting,  and  Diverting. 

artificial  channel, ^J//'./flc.  right  to  abst.  or  divert  water  flowing  in,  455 
stream  flowing  from  mine,  448  n. 

watercourse  sometimes  on  same  footing  as  natural,  448 
Cornish  bounders,  right  of,  to  divert  water  within  bounds,  451,  452 
custom  to  make  compensation  for  damage,  454  n. 
customary  right  to  compens.  in  resp.  of  percolating  w.  doubtf.,  455 

rights  in  surface  water,  451,  452 
damages  for  interference  with  rights  in  artificial  watercourse,  460 

percolating  water,  455 
surface  water,  449,  452 
Devon  stanners,  no  right  of,  by  custom  to  divert  water  and  dig 

trenches,  452 
Duke  of  Cornwall,  rights  of,  to  take  use  and  divert  water,  414,  451 
expectation  followed  by  expend.,  claim  of  right  to  use  w.  from,  460  n. 
grant,  rights  in  artificial  watercourse  may  be  acquired  by,  455 
conditional  grant,  455 
percolating  water  may  be  acquired  by,  454 
surface  water  may  be  acquired  by,  451 

grant  from  riparian  to  non-riparian  owner,  450 
Inclosure  Acts,  course  of  streams  may  be  altered  under,  313,  451 
injunction  to  restrain  interference  with  acquired  riglits  in  .surface 

water,  452 
natural    rights  in  surface 
water,  449,  450 
form  of,  450  n. 

immat.  that  no  actual  damage  proved,  449 
injunction   to   restrain   interference   with    rights   in    artif.   water- 
course, 460 
no  injunction  where  inconv.  or  injury,  except  in  clear  cases,  460 
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Neighbours — Using,  Abstracting,  and  Diverting, 

insiJection,  litigant  may  generally  obtain,  on  interl.  motn.,  450 
ancillary  liberties,  450 
terms  usually  imposed,  450 

forms  of  order,  450  n.,  611  n.,  612  n. 
Irish  Acts,  diversion  and  use  of  water  under,  416,  417,  451 
laches  and  exi^enditure  may  bar  right  to  injunction,  460 
lessee,  absolute  right  to  artif.  watercourse  not  acquired  b}',  459,  460 
machy.,  riparian  owner  may  use  stream  for  working  mining,  449 
malice  immat.,  where  person  acting  within  his  rights,  454 
natural  surface  water  flowing  in  defined  course,  meaning  of,  447 
percolating  water,  2^ri.  fac.  right  to  abstract  or  divert,  395,  452,  453, 
471,  472 
no   difference  between   preventing  water   from   reaching  and 
,  causing  water  to  leave,  453,  454 

whether  right  of  compensation  for  diversion  of,  can  be  obtained 
by  custom,  455 
prescription,  rights  in  artif.  watercourse  may  be  acquired  by,  455 
ct  seq.     (See  Prescription.) 
surface   water  may    be   acquired   by,    451. 
(See  Prescription.) 
reasonable  degree,  right  of  riparian  owner  to  abstract  or  divert  in,  449 
riparian  owner,  rights  of,  in  natural  surface  water,  448,  449 
river,  riparian  owner  may  not  tap  bed  of,  and  draw  off  water,  449 
sensibly  interfere  with  common  enjoyment,  rip.  owner  may  not,  449 

nieaning  of  sensible  interference,  449  n. 
statutory  grant  of  water  rights,  451 
stranger  may  not  abstract  water  from  artificial  water  course,  455 

liability  of,  to   person   who  conducts   water  under  mere 
permission,  455 
subterranean  water,  principles  aj)plicable  to,  452  ct  seq. 
superjacent  and  subjacent  owners,  percolation  as  between,  454 
surface  water,  rights  in  respect  of,  448 — 452 
tin-bounders,  rights  of,  to  divert  water  within  bounds,  451,  452 
transport,  right  of  riparian  owner  to  use  stream  for,  449 
undefined  course,  pri.  fac.  right  to  abstract  or  divert  water  in,  452 

acquisition  of  right  to  prevent,  452 
well  dry,  mining  operations  laying,  453 
immat.  whether  well  ancient,  453  n. 
pits  &c.,  effect  of  peril  from  water  on  liability  to  sink,  240 
proprietary  or  possessory  land  for  drainage,  user  of.     (See  User.) 
rateable,  grantee  of  waterleave  not  in  general,  634 

but  laying  pipes  and  culverts  may  make  hhn,  as  to  land  containing, 
them,  635 
rateability  as  to  watercourses,  629,  636 

trespass,  liability  for  influx  of  water  where  remov.  of  barrier  by,  471,  607 
compensation  for  t.  bars  right  of  subseq.  compens.,  471,  607 

WATERCOURSES,  rateability  as  to,  629,  636 

WATERLEAVE, 

grantee  of,  not  in  general  rateable,  634 

but  laving  pipes  and  culverts  may  make  him,  as  to  land  contg.  them, 
635" 
water  rent,  compensation  to  neighbour  by  way  of,  for  impper.  drainage, 479 
amount,  how  fixed,  479 

WATERWAYS.     (See  Water.) 
malicious  injuries  to,  617 

WATERWORKS.     {See  Bail  andWat.  CI.  Acts.) 

Brine  Pumping  Act,  water  compy.  cannot  claim  compensatioii  under,  399 
comp.  may  acquire  mines  but  not  work,  99 

except  temporarilv,  99 
construction  of,  by  loc.  authority,  356.     (See  Ptib.  Health  dc.  Act  1883.) 
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WATERWOKKS  CLAUSES  ACT.     (See  Rail,  and  Wat.  CI.  Acts.) 

WAY  OF  NECESSITY.     (See  Necessity,  Way  of.) 

WAYLEAVE.     (See  Airioays ;  Rating;  Roadways.) 

WAYLEAVE  RENT, 

damages  by  way  of,  for  improper  carriage  of  minerals,  444 

amount,  how  fixed,  444,  445 
outstroke,   lessor  may   have   compensation   by   way   of,   for   improper 
working  by,  232 

WAYS.     {See  Airiuays  ;  Necessity,  Way  of ;  Roadways.) 

"WAYS  AND  ROADS," 

meaning  of,  in  mining  lease,  252,  252  n. 

WEAVER  NAVIGATION, 

trustees  of,  cannot  claim  compensation  under  Brine  Pumping  Act,  399 

WEIGHT, 

payment  of  wages  by,  in  coal  mines,  643 — 645.     (See  Coal  Mines  Reg. 

Acts.) 

WEIGHTS  AND  MEASURES  ACT, 

application  of,  to  coal  mines,  647,  648 

WELLS, 

former  customary  rights  of  lord  of  manor  of,  as  to  Mendip  mines,  591  c. 

WHIPPING, 

punishment  for  malicious  injuries,  617 — 619 

WIDOW.     (See  Doiurcss,  Jointress.) 

WIFE.     (See  Married  Wonum.) 

WILFUL  DAMAGE, 

to  appliances  under  Coal  Mines  Reg.  Acts,  678 
Met.  Mines  Reg.  Acts,  721 

WILL.     {Sec  Dcatlt ;  Devolution;  Mortmain  Acts ;  Will,  Tenant  at.) 
form  of  order  for  receiver  and  manager  of  testator's  mines,  274  n. 
of  mines  executed  with  same  formalities  as  of  surface  property,  274  n. 
residuary  gift  in,  working  rights  by  tenant  for  life  under,  61 — 63 

WILL,  TENANT  AT, 

construction— tenancy  at  will  or  licence,  267 — 268 

Limit.,    running  of  Stat,    of,  when   tenancy   at   will   by   entry    under 

unenrolled  bargain  and  sale,  596 
possession  of  mines  or  quarries,  right  of,  is  in,  42 — 44,  82,  603 
property  in  severed  minerals,  no  right  of,  in,  61 
trespass  or  account  against  stranger  at  instance  of,  603 
user  by,  right  of,  82 

WIMSEY, 

meaning  of,  251  n. 

"  WIN," 

meaning  of,  236,  241,  242 

WINCHESTER.     (Sec  Univ.  and  Coll.  Estates  Act.) 

WINDING-UP  OF  COST-BOOK  AND  STANNARY  COMPANIES, 

accident  sick  or  benefit  club,  deduction  from  wages  for,  not  assets  in,  516 
action  to  determine  question  arising  in,  Staim.  Court  may  direct,  546 
agent,  principal,  no  priority  for  wages  of,  546 
attachment  of  debt  where  contributory  of  one  co.  a  creditor  of  other,  517 

not  to  prejudice  sot-off  or  lien  or  charge,  517 
charge,  Stann.  Court  may  adjudicate  on  validity  and  extent  of,  5H;,  517 

M.M.  ^  ^' 
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WINDING-UP     OF     COST-BOOK     AND     STANNARY     COMPANIES— 
co7itinucd. 
costs  where  proceedings  in  wrong  court,  494 
contribution  when  enforced  in,  522,  523 

debts,  when  stann  co.  formerly  deemed  unable  to  pay,  545  n. 
disputed  debts  or  claims,  power  to  adjudicate  on,  546 
former  member  of  stann.  co.,  when  liability  of,  ceases,  545 
further  proceedings  against  company  restrained  after  petition  to  wind 

up,  545 
High  Court,  cost-book  co.  outside  stann.  limits  may  be  wound  up  in,  545 

stann.  co.,  when  maybe  wound  up  in,  493,  494,  545 
inspection  not  necessarily  granted  because  winding  up   petition   pre- 
sented, 515 
interpleader,  546,  547 

trial  of  action  or  issue  directed  upon,  547 
issue  to  determine  question  arising  in,  546,  547 
jury,  conclusiveness  of  finding  of,  in  question  arising  in,  546 
lien,  Stann.  Court  may  adjudicate  on  validity  and  extent  of,  646,  547 
Liquidator,  Registrar  of  Stannaries  Court  may  act  as,  489,  490 
manager,  no  priority  for  wages  of,  546 
nrine  club,  deductions  from  wages  for,  not  assets  in,  546 
purser,  no  priority  for  wages  of,  546 
registration  and,  effect  of,  on  former  cost-book  member,  513,  522  n,,  529 

liability  in  independent  proceeding,  513,  514 
relinquishment  of  shares  within  six  weeks  of,  ineffectual,  539 
secretary,  no  priority  for  wages  of,  546 
special  case,  494 
Stann.  Court,  in,  486,  489,  490,  493,  494,  545 

amount  of  capital  and  situation  of  regist.  office  immat.,  493 
comp.  "formed  for  working"  in  stann.  and  not  working  &c.  else- 
where, 493,  545 
meaning  of  "  formed  for  working"  in  stann.,  493,  498 n. 
costs,  490  n.,  494 
court,  by  what,  jurisdiction  exercised,  486 

jurisdiction  of,  same  as  High  Court,  489 
enforcement  of  orders,  491 

formerly   comp.   must  have  been  "engaged  in  working"    within 
stann.,  493  n. 
meaning  of  "  engaged  in  working,"  493  n. 
immat.  whether  co.  ever  possessed  mine  in  stann. ,  493 
reason  for  not  giving  concurrent  jurisdiction  to  High  Court,  493 
stay  of  proceedings  in,  545 

transfer,  where  proceedings  in  wrong  court,  493,  494 
wages,  deductions  from,  for  mine  club  or  accident  sick  or  benefit  fund,  546 
determination  of  questions  as  to,  involuntary  winding  up,  546 
three  months,  prioi'ity  of  payment  for.  545,  546 

sum  required  for,  may  be  charged  on  assets,  546 
wrong  court,  effect  of  proceeding  in,  493,  494 

WIRKSWORTH,  570  et  seq. 

"  WITHIN  AND  UNDER," 
construction  of,  15 

WITNESSES.     (See  Barmotc  Courts;    Coal  Mines  Bccj.  Acts;  Met.  Mines 
Reg.  Acts;  Stannary  Courts.) 

WOLSINGHAM, 

tithe-ore  due  by  custom  in,  590,  638 

WOMEN.     (See  Coal  Mines  Beg.  Acts  ;  Met.  Mines  Beg.  Acts.) 
Factory  and  Workshop  Acts,  737 

WOODS,  COMMISSIONERS  OP.     {iice  Croion ;  Gloucestershire  Bights  dx.) 

WORK,  COVENANT  TO.     (See  Lease.) 

WORKABLE, 

meaning  of,  245,  246 
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WORKING.  (See  Bishop;  Co-Oinier ;  Copyholder;  Custom;  Customary 
Freeholder;  Dean  and  Chapter;  Harbour  Companies;  Highicays ; 
Lease;  Lessee;  Licence;  Life  or  Years,  Tenant  for;  Mortgage; 
Parson ;  Partner  ;  Prehewlary  ;  Prescription ;  Purchaser ;  Rail,  and 
Wat.  CI.  Acts  ;  Simple,  Tenant  in  Fee  ;  Tail,  Tenant  in;  Trespass; 
Trustee;  Vendor-;  Wastes;  Will,  Tenant  at;  and  see  Table  of 
Contents.) 
Court  will  not  superintend,  250 

WORKING  PLACES, 

securing  roofs  and  sides  of,  676 

WORKMAN.  (See  Coal  Mines  Reg.  Acts  ;  Employer  ;  Employers  and  Work- 
men Act;  Empiloyers'  Liability  Act;  Fact,  and  Work.  Acts;  Met. 
Mines  Reg.  Acts ;  Truck  Acts.) 

"  WORKMANLIKE  MANNER."     (See  Lease.) 

"  WORKS," 

meaning  of,  in  repairing  covenant,  269  n. 

WORKSHOP.     (See  Fact,  and  Work.  Acts.) 

WORSELWORTH,  588 

WRIT  OP  POSSESSION.     (See  Recovery  of  Possession.) 

WRITING.     (See  Emploijers'  Liability  Act;  Frauds,  Statute  of ;  Truck  Acts.) 

WRONGFUL  ABSTRACTION.     (See  Trespass.) 

WRONGFUL  POSSESSION.  (See  Establishment  of  Title  ;  Limit.  Stat,  of; 
Recovery  of  Possession.) 

YEAR  TO  YEAR,  TENANT  FROIM, 

construction — tenan&y  from  year  to  year  or  licence,  267,  2G8 
possession  of  mines  or  quarries,  right  of,  in,  43,  82,  603 
trespass  or  account  against  stranger  at  instance  of,  603 
user,  right  of,  82 

YEARS,  TENANT  FOR.     (See  Life  m*Years,  Tenant  for.) 

ownership  of  mines  during  Ir.  statutory  term  imder  44  &  45  Vict.  c.  47. . 

43 
position  of,  as  regards  open  and  new  mines  similar  to  that  of  ten.  for 

life,  58 
right  of  lessee  of  open  mines  to   work  under  Ir.  Act,   23  &   24  Vict. 

c.  154.. 58 

YORKSHIRE, 

action  for  account  of  tithe-ore  in,  591 

inspection  of  mine  by  impropriator,  591 

obsolete  customs  in,  591  n. 

tithe-ore  due  by  custom  in  Arkilgarthdale  in,  591,  638 

YOULGREAVE,  570  ct  seq. 

"  YOUNG  PERSON."     (Sec  Coal  Mines  Reg.  Acts.) 
Fact,  and  Work.  Acts,  737 

ZINC, 

Acts  as  to  royal  mines  do  not  apply  to,  51 


THE    END. 
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